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Select Cases temp. King, Chancery, fol., 1 voL, 1724 
—1733 • , • 

CTasea in Equity temp, Talbot, foL, 1 vtd., 1730—1737 
Iiaw Reports, CBumoery* Division, since 1890 («.e. 

j;i891]l0h.> • • , 

I^w Reports, OhanoevyAppeallB, 10 v<d8., 1866—1876 
3 AW Beporta, 0hanoerylhviaion,46 vols./1876—1890 
Ghriato^er Robinson’a Reports, ASmiralty, 6 %olab 
1798—1808 



IXXVl 


ABBBEVlATlONi. 


(3har. Pi. . • 

Char. Cbam. Oas* 

Olliti • • 

» 

01. & Piu. 

Cluy. 

Glif. A Bick. .. 

Clif. & Stojih. .. 

Ooekb. A llowo . 
Co. lUnt. .. 

Co. Inst. .. 

Co. .. 

Co. Hep. .. 

Coll. 

Cull. Jin L«l. 

Collea 

Colt. 


Com. Ciia. 
Com. Jbj;. 
Coiub. 

Con. & Lnw. 
Cooke A Al. 


Cooke, Cas. 

Cooke, Pr. Beg. . 

Coop. O... 

Coop. I’r. Can. 

Coop, temp, Bioiigh. 

Cloo]!. temp. (\>tt. 

Corb. & D. 

Couper .. 

Cowp. .. .. 


Cox, 0 . 0 . 

Cox A Atk. 

Cox, Bq. .. 

Cox, M. & n. .. 

J. .. 

Or. & M... 

Or. M. & B. . .* 

Or. & Mi. 


* Or. App, Rei). ., 
Cra«b4D.^ 



• • 


CliMley'a New Pr^tice BepotUi, 3 toIb^ 1’873—1876 
Charley’s Chamber OanoB, 1 vol., 1875—'1876 
Ghitfcy’e Pracfcfoe Beports, King’s Bench, 2 vole., 
1770—1822 

Glai-k and Pinnelly’s Beports, Uoose of Lords, 12 
rols., 1831—1846 

Clayton’s Boports and Pleas of Assises at Yorko, 

1 vol.l 1631—1G30 

Clifford and Biukards’ Xjpeus Standi Bopox'ts, 3 vols., 
1873—1884 , 

Clifford and Stephens* Irfxcus Standi Boports, 2 vols., 
1867—1872 

Cockbum and Bowe’s Election Cases, 1 vol., 1833 
Coke's Entries 

Coke’s Institutes * 

C’oke on lAttleton (I lust.) 

Coke’s Boports, 13 paitn, 1572—1616 
Collyor’s'IloportM, Chancery, 2 vulb., 1844—1846 
Colled nnea Juridica, 2 vuls. 

Colles’ Oii»*os in pHrlnnnout, 1 vol., 16f)7 —1713 
Culimaii’s llogisti’iition CasoH, 1 vol., 1.879—1.885 
Citniyns’ Boports, King’s iScncIi, Ciiiiimu’'! Pious, and 
Exchequer, i'ol., 2 voI.n., 169.'* - -1710 
Commercial t'a.sea, 18'.)u —(curront) 

I \>inTns’ lligest 

Comherbuuh’s Beports, King's Bench, fol., 1 vol., 
1U85—1698 

Connor and I.iawsoirs Boporta, Chancery (Ireland), 

2 vols., 1.841—1813 

Cooke and Alcock’s liepoits, King’s Bench (Ireland), 
1 vol., 1833—1834 

Cuoko’s Practice Hcpoits, Coiiiinoii "I’leus, 1 vol., 
1706—1747 

Cooke's Practical Begister of the Common Pleas. 
1 vol., 1702—1742 

Q. Cooper’s Beiiorts, Olmncory, 1 vol., 1792—1815 
C. J*. Cooper’s Beports, Chancery Practice, 1 vol.. 

1837— 1838 

C. P. Cooper’s Ca#.es temp. Brougham, Chancery, 

1 vol.. 1833—1834 

C. P. (.'oi^per’s (.'in.es ttmp. Cotteiihani, Chancery, 

2 vols., 1846 — IS18 (and ini.HceIlunemis curlier ca.sDs) 
Corbett and Duniell’s Election Coses, I vol., 1819 
Coujier’s Jubtiuiiiry Boports (iScotluud), 5 vols., 1868 

—18So 

Cowper's Bepojts, King's Bouch, 2 vols., 1774— 
1778 

E. W. Cox’s Criminal Law Ctt.-4es, 1843 - (nurrout) 

Cox and Atkinson’s Bogislration Appeal Cases, 1 vol,, 
1843—1846 

P. C. Cox’s Equity Oases, 2 vols., 1745— i 797 
Cox, Macrae, and Ilortslet’s County Courts Cases and 
Appeals, Vol. 1., 1846—1852 
Crompton and Jervis's Beports, Exchontier, 2 vols., 
1830—3832 

Crompton and Meeson's Beports, Exchequer, 2 vols., 
1832—lS34t ‘t • I 

Orompion, Meeaon, and Bosooe’s Beports, Exchequer, 
• 2 vols,, 1834-4-1835 

•CieMg^d Phillips' Beports, Chancery, 1 vol., 1840— 

Cohen’s Criminal Appeal Beports, 14K)9 (current) 
Crawfufd and Dix’s Circuit Coses (Ireland), 3 vols.. 

1838— 1846 



ABBBEVtATlONfl. 


jcxxvii 


A D. Abu c. 

• e 

Cress. Insolv. Cas, 

« • 

Ciipps’ Ghuroh Cas. 

• s 

Cro. Car. 

• • 

Gro. Eliz. 

• ■ 

Cro. Jao. 

• • 

Cm. Dig. 

• a 

Gunn. 

» ■ 

Curt. 

■ • 

Dalr. 

* • 

I^AQs ■ ■ 

• • 

Dan. d LI. 

» ■ 

Day. A Mer. 

■ « 

Day. Pat. Coa 

s s 

Dav. Ir. .. 

« ■ 

Day 


Dea. ft Sw. 


Deac. 


Deac. ft Ch. 

• 

• • • 

Dears, ft B. 

■ ■ 

Dears. C. 0 . 

Deas & And. 

• « 

• • 

De Q. 

■ * 

De Q. F. & J. .. 

■ ■ 

De Q. ft J. 

• • 

De O. J. ft Sm. . 

• « 

De G. M. ft Q. .. 

• • 

De Q. ft Sm. 

■ • 

Delane .. .. 

a S 

as • ■ 

Dick. 

a s 

■ p 

XkSa SB ■ • 

Dili . 

a s 

s a 

DodSk a a at 

• a 

Donnelly 

Doug. El. Cas. .. 

a a 

• a 

Doug. (k. b.) .. 

a s 

Dow 

a » 

Dow ft Cl. 

a • 

Dow. ft L. .. 

• 

• « 


Crawford and Dix'a Abridged OasAe (Ireland), f vdl.i 
183^—1838 

Creaewaira Insolvent Cases, 1 toL, 1827~-1829 
Cripps’ Ohorob and Cler^ Chusea, 2 parts, 1847-r-18.50 
Croke'e Reports temp. Cuarles 1., King’s Benah and 
Common Pleas, 1 toL, 1629—1641 
Choke's Reports temp. Elizabeth, King’s Bench iod 
Coihmon Pleaia 1 toI., 1582—1663 
(lioke's Uepctrts Ump. James L, King's Bench and 
Common Pleas, 1 voL, 1603—1625 
Cruise’s l^igest of the Iaw of Beal Propertv, 7 toIs. 
Cunningham’s Reports, King’s Bench, foL, 1* vol., 
1734—1785 

Curteis* Ecclesiastical Reports, 3 vole., 1834—1841 

Dalrymple’s Decisions, Cuimt of Session (Scotland) 
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Drury temp. Sug. .. Dniry’s Beports temp. Sugden, Chancery (Ireland), 


1 vol., 1841—1844 

Dugd. Orig. .. Di^ale’s Origines Juridiciales » 
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Eq. Cas. Abr. .. .. Abridgment of Cases in Equity, fol., 2 vols., 1667— 

1744 

Eq. Bep. Equity Beports, 3 vols., 1853—1855 

Esp.. Ei^inasse’s Beports, Nisi Prius, 6 vols., 1793—1810 

Each.• Exchequer Beports (Welsby, Hurlstone, and Qor> 

don), 11 vols., 1847—1866 

Ex. D. .. ., .. Law Beports, Exchequer Division, 5 vols., 1875— 

1880 

Y* ^7.* Foster and Piidason's Beports, Nisi Prius, 4 tola,, 

• 1856—1867 • * 


P. (Ct. of SesB.) a .. •Rtaser/sOourt of Session Gases (Scotiand), 5th series, 
. • • I898r—1906 

Esc. CkiU, (gith date) Eaoulj^of Advocates, Collection of "Decisions, Court 

of Si&sion (Scotland), foL, At and 2nd ssries, 
21 vols. 175»—1825 









ABBRITIATIOirfl, 


zxifx 


Faob OoU. (Mr. a.)r (with 
date) 

Fala 


Falo. ftFita. .. 


Ferg. 


Fite-G. .. 


Fits. Nat. Brev. 


FI. ft K. 


Fonbl. .. 


For. 


Forb. 


Fort. De Laud. 


Fortes. Bep. 


Fost. .. • 


Fount. 


Fox ft S. Ir. 


Fox & S. Beg. .. 


Freem. (OH.) 


Fxeem. (k. b.) .. 



Qal. & Dav. 


Gale 


• • 

Gib. Cod. 

• • 

• • 

Gifif. 

» • 

• • 

Gilb. 

■ » 

• • 

Gilb. C. P. 

Gilb, (OH.) 

• • 

• 

■ • 

s • 

Gilm. ft F. 

s a 

m m 

Gl. ft J. .. 

■ • 

w m 

Olanv. .. 

s • 

s « 

Olanv. El. Cas. 

• ■ 

■ s 

Glascock .. 

• * 

* ■ 

Godb. .. 

Gouldab. .. 

s • 

• 

e a 

• 6 

Gow .. 

■ • 

• s 

Gwill. 

• • 

S B 


H. ft 0. . 

Ha ft Vr« a • 


faoultj ^ AdvooatfM, CMleotiott of DooisioBs, O&rir 
of Sennon (Sootland), New Series, 16 vols., 1825— 
1841 

Paloonet’s Deoasions, Oourfc of Session fSoofland)i 
2 ▼olsa, loL, 1744—1761 ' ' 

PalooneraadFiiiBherbeirt'sEtoot&on Casos, 1 toI.. 1835 
—1838 * « 

Fergosdn’s Oonridtorial Deouione (Scotland), 1 yol.. 

^811—1817 * 

Pite.(Hbb<mB’ Beports^ Kmg’s Bench, foL, 1 yoL, 
1728—irai 

Fiteherbert’s Nature Breyium ' 

Flanagan and Kelly's Beports, Bolls Oourt (Ireland). 
1 y«3., 1840—1842 

Fonblanque's Bepoits, Bankruptcy, 2 parts, 1849— 
1862 . 

Forrest's Beports, Exchequer, 1 voL, 1800—1801 
Forbes’ Decisions; Court of Session (Scotland), fol., 

1 yola, 1705—1713 

Fortesoue, De Tjaudibus Tjegum Angliss 
Fortesoue’s Beports, fol., 1 yol., 1092—1736 
Foster’s Crown Cases, I'Vol., 1743—1760 
Fountainhall’s Decisions, Court of Session (Scotland), 
fol., 2 volsa, 1678—1712' 

M. O. Fox and T. B. C. Smith’s Beports, King's 
Bench (Ireland), 2 vols., 1822—1825 
J. S. Fox and C. D. Smith’s Begistration Coses, 

1 yol., 1886—1885 

Freeman’s Beports, Chancory, I yol., 1660—1706 
Freeman’s Beports, King’s Bench, and Common 
Pleas, 1 yol., 1670—1701 

Gale and Davison’s Beports, Queen's Bench, 3 vols., 
1811—1643 

Gale’s Beports, Exchrauer, 2 vols., 1835—1836 
Gibson’s Codex Juris Ecclesiastici Anglican! 

GiSaid's Beports, Chancory, 5 yola, 1857—1865 
Gilbert’s Cases in Law and Equity, 1 yol., 1713—• 
1714 

Gilbert’s History and Practice of the Court of 
Common Pleas * 

Gilbert's Beports, Chancery and Exchequer, fol., 

1 vol., 1706—1726 * 

Gilmour and Falconer's Decisions, Court of Session 
(Scotland},«2 parts. Parti. (Gilxnour) 1661—1666, 
Part H. (Falooner) 1681—1686 
Glyn and Jameson's Beports, Bankruptcy, 2 vols., 
1819—1828 

Glanville, De Jjegibus et Cousuetudinibiis Begni 
Anglioe 

Glanyille's Election Coses, 1 vol., 1623—>1624 
Glascock's Beports (Ireland), 1 ho!., 1831—1832 
Godbolt’s Beports, King’s Bedch, Common P]e.vi. 

and Exobeauer. 1 vol., 1574—1637 
GonldsborougVs Beports. Queen’s Bench and King’s 
Bench. 1 vol., 1586—1601 
Gow’s BeporCs, Nisi Prius, l.vol., 1V18-1820 
Gtr^m’s XBhe Oases, 4^vols., 1224—1824 * 

Hurlstone and Ooltman’s Bepoifta, Exchequer, 4 yolsi 
1862—1868 , 

Huristone and. Kcxlsaa's Beports, likohequer, 7 yola, 
1866—1883 












Abrrsviatioks. 


it 

H. ft TWt .. •. HkU and Twella’.BAports. Ohanoer^, 2 ybU., ISAS--" 

1860 

H. ft W. ■. .. Hurlstone autl ‘Walmaley’a Beporta, Exchequer, 

1 vol., 1840—1841 

H. li. Cae. .. Clark'a ^porta, Houae of Lorda, 11 vola., 1847—1866 

IfAg. Adm, ‘. Haggard's Beporta, Admiralty, 3 vole., 1822—1838 

lug. Con. . . .. Haggard's Couaidtonal Beporta, 2 vola., 1789—1821 

Hag. Eoc, .. Haggaitt’a Ecoleaiutical Beporta, 4 vola., 1827—1833 

HaileB .. .. .. Halloa's Deoiaions, Co»irt of Seaaion (Scotland), 

" 2 vola.,1766-*-1791 

Halft, C. li. .. Hale’s Common Tjew 

Hale, P. I'. .. Hale'a Pleas of the Crown, 2 vola. 

(iar. & Both. .. Harrison and Butherfurd’a Beporta, Common Fleas, 

1 vol., 1866—1866 

liar, ft W. .. Harrison and Wollubtoii's Beports, ICing’a Bench 

and Bail Court, 2 vols., 1835—1836 

Haro. .. .. Harcarae’a Decisions, Court of Seaaiou (Scotland), 

fol., 1 vol., 1681—1691 

Hard. .. .. Ilai-dres’Beports. Exchequer, fol., 1 vol., 1635—1669 

Hare .. Hare’s Beports, Chaucerv, 11 vola., 1841—1833 

Hawk. P. C. . Uawkina'a Pleas of the Crown, 2 vols. 

Hayes .. Hlyes’s Beports, Exchequer (Iieland), 1'vol., 1830— 

1832 

Hayes ft Jo. .. .. Haves and Jones’s Bepoits, Exuhetiuer (Iielaiid), 

Tvol., 1832-1834 

llem. ft M. .. lleimning and Miller’s Beports, Chancery, 2 vols., 

1862 -1865 

flec. .. .. .. Uetley’s Beports, Common Pleas, fol., 1 vol., 1627 - 

1631 

llob. .. .. .. Hobart’s Beporta, Common Pleas, fol., 1 vol.. 1613 

—1626 

Hodg. .. .. Hodges’ Beports, Coiiiriuin Pleas, 3* vols., 1835— 

1837 

Hog. .. ,, .. lloguu'e Beports, Bolls Cburt (Ireland), 2 vols., 1816 

-1831 

Holt (Al>M.) .. .. W. Holt's Buie of the Boat! Oases, Admiralty, 1 vol., 

186.3-1867 

Holt (bq.) .. .. W. Holt's Equity Beports, 1 vol., IRln 

III. It ^K. B.) .. .. t*ir John Holt's Beports, King's Bench, fol., 1 vol 

1688—1710 

Holt (s. V.) .. F. Holt’s Beports, Niei Prius, 1 vol., 1815—1817 

Home, Ct. of 8ess. .. Home's Decisioiis, Court of Session (Scotland), 

*• fol., 1 vol., 1735—1741 

Hop. & Colt. .. .. Hopuood and Cultman's Begistiatioii Casei, 2 Vols., 

1868—1878#. 

Hup. & Ph. ,. .. llupwood and Philbrick’s Begistration (..'ases, 1 vol., 

1S(>3 ~ la67 

Horn ft H. .. IIoiu uud Uurlstoue’s Beports, ExcluHiuer, 2 vols.. 

1836—1839 

Hov. Stippl. ,, .. Hovenden’s Supplement to Vesey Jun.’s Beports. 

Chancery, 2 vols., 1753—1817 

Hud. ft B. .Hudson and Brooke’s Beports, King's Bench and 

, • ]''xr:he(|uor (Jrolaiid), 2 vols., 1827 —1831 

flume .. .. .. Hiiino’s Deeisiuns, Court of Session (ScutUnd), 

1 vol., 1781—1822 

Hut. .. .. .. Ilultoii’a Beports, Common Pleas, fol., 1 vol., 1617— 

• , 1688 

• ny.*Bl.Henry B]ack.Htque’B Beports, Common Pleas, 2 vola.. 

• 1788-1796 

. • • 

• T.-C. L. B. • . Irish Common Jmw Beporta, 17 vols., 1849—1866 

Ch- B. » ., ., Tribh Chance^ Boports, 17 vols., 18.50—1867 

I. &t. B. .1 .. Irish Equity Bepo^, 13 vola,, 1838—1851 

*1. L. B. .. ^ .. Irish Law lleports, 13 vola., 1838—1851 







ABBRRVI ATlOXS. 


xli 


t. ti. • •* • • Irish Iaw Times, 1867—(curi-ent) * • 

T. B< preceded by date) Irish Bfiports, since 1893 (r..*/, [1894] I L B.) 

I. B. u. L. .. Irish Beports, Common Taw, 11 vole., 1866—1877 

I. R. Bq. Trish Reports, Equity, 11 Tola., 1866—1877 

Ir. Circ. Cas. .. Irish Cii-cuit (''oses, 1 voh, 1841— 1813 

Ir. Jur. .. Irish Jurist, 18 yols., 1849—1866 

Ir. L. Bee. 1st ser. Law Recorder (li-eland) 1st soriear, 4 vols., 182#^— 

1S3» j 

Ir. Ij. Ree. (». s.) Law Recorder (Ireland) New Series, 6 vols., — 

1838 

Iry. .. .. .. Irvine's Jhsticiary Reports (Scotland), 5 vols., 18 j'2 — 

1867 

J. Bridg. .. Sir John Bridgman's Reports, Common Plf>as, fol., 

I vol., lUl3--l(>‘il 

J. J*. .. .. Justice of the Peai'o, 1837—(cum-nt) 

J. Shaw, Jii . ., J. Shaw’s Justiciary Reports ^Seotlaud), 1 vol., 1818 

—1852 

Jau. .. .. Jacob's Reports, Chancery, I vol., IS21—1823 

Jac. & W. Jacob and Walker's Reports, Chanceiy, 2 vols., 1819 

—1821 

Jebb, C. .. Jebb's Crown Oases Reserved ((rolaml), 1 vol., 1822 

—1840 

Jebb & B. .. Jebb and Bourke’s Reports, Clucou’a Bench (Ireland), 

1 vol., 1811- -1812 

Jebb & S. .. Jebb and Syinos’ Reports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

Jenk. .. .. Jenkins’Reports, 1 vol., 1220—162.3 

Jo. & Car. Jones and i’ai-uy's Reports, Exchequer (Ireland), 

1 vol., 1838— 1839 

Jo. Jt l.at. .. .. Jones and La Touche’s Reports, Chancery (Ireland), 

* ' 3 vols., 1841—1846 

Jo. Ex. Ir, .. T. Jones’ Reports, Exche<iuer (Ireland), 2 vols., 1834 

. —1838 

John. Johnson’s Reports, Chancery, 1 vol.. 1858—1860 

John. Jt TI. .. Johnson and lleinraing's Reports, Chancery, 2 voU., 

1860-1862 

Jur. .. Jurist Reports, 18 vols., 1837—1854 

Jur. (x. a.' .. .. Jurist Reports, Now Series, 12 vol.s., 1855— 1867 

Just. Inst. Justinian’s lustitutos 

£. i!L O. .. .. Keane and Qraiit’s Registration Cases, I vol., 1854— 

1862 

K. A J. .. Kay and Johnson's Reports, Chancery. 4 vols., 

1853—18^)8 

K. B. (preceded bj- date) Law Reports, King's Bench Division, since I9U0 

ie.g., [lOOlJ 2 K. B.) 

Kaines, Diet. Deo. Karnes, Dictionary ot' Decisions, Court of Session 

(Scotland), fol., 2 vols., 1540 — 17-11 

Kanies, Rem. Deo. .. Karnes, Roiuarkablo Decision.s, Court of Session 

(Scotland), 2 vols., 1716—1752 

Kanies, Sel. Dae. .. Kames, Select Deoisioiis, Court of Session (Scotland). 

1 vol., 1752—1768 ; 

Kay .. .. Kay’s ReiiortB, Chancer}', I vol., 1863—1854 

Ken. .. .. Kerne’s Iteporta, fol., 3 vols., 1661—1677 

Keen .. .. Keen’s Reports, il^lls Court, 2 vols,, 1836—1838 

Keil. .. .. .. .Keilwoy's Reports, King’s Bench, fol., 1 vol,, 1327— 

1578 • 

Eel. .. ,. Sir John KeWng’s Reports, Crown Cases, fol., 1 vol., 

1662—1707 * 

KeL W..W. Kelynge’s Rraorts, fol., 1«61., Clyinoery, 1730— 

, 1732; iSng’B Bench, fol., 1731—1784 

Keny. .. ., <« Kenyon's Notes hi Oases, King’s Bench, 3 iirols., 

1763—1769 



ABBAttyiATlOHS, 


xlii 

•Keuy, (CH.) .. .. Chancery Casee in Vol. H. of Sanyon'a Notoa of 

00806, 1*768—17114 

ffilkorran <. ,. Kilkerran'a SeoiBiona, Court of Seaaum (Scotland), 

foL, 1 toL, 1738—1762 

Ejoapp .. .. .. Knapp’a Beporta, Privy Council, 3 vola., 1829—1886 

Kn. & Omb. .. Knapp and Ombler’a Bleotion Caaaa, 1 vol., 1834— 

r. 1836 

" »1 * 

L. A, .Lord Advocate ^ 

L.- & G. temp. Plunk. .. Lloyd and Qoold’a Beporta temp. Plunkett, Ohanoery 

(Ireland), 1 Vol., 1884—1839 

L. ft O. temp. Bufid. .. Lloyd and Qoold’a Beporta temp. Sugden, Chancery 

(Irelaud), 1 vol., 1835 

L. ft Welab, .. Lloyd and Wela^’a Oommereial and Mercantila 

Ciaaea, 1 vol., 1829—1830 

L. G. B. .. .. .. Local Government Beporta, 1802—(current) 

L. J. ,. Law Journal, 1806—(current) 

L. J. (aum.) .. Ijaw Journal, Admiralty, 1866—1876 

L. J. (BOY.) .. Iaw Journal, Bankruptcy, 1832—1880 

L. J. (OH.) .. Law Journal,'Chancery, 1822—(current) 

L. J. (i). p.) Law Jourual, Common Pleas, 1822—IS?.*! 

L. J. (eccl.) .. Jxiw Joumal.lEcdesiaaticalCaaes, 186G-«'1B76 

Ij. j. (EE.) Law Jourual, Exchequer, 1830—1876 

L. J. (kx. eo.) .. Law Journal, Exchequer in Equity, 1836—1841 

L. J. (K. n. or Q. B.) .. J.aw Joumud, KingB Bench or Queen's Bench, 

1822—(current). 

L. J. (m. c.) .. JjiiW Journal, Magistrates’ Cases. 1826—1896 

L. J. N. C. .. .. Law Journal, Notes of Cases, 1866—1892 (from 1893, 

see Jaw JoumaB. 

L. J. (o. a.) .. Law Journal, Old Series, 10 vole., 1823—1831 

L. J. (T.).. .. Law Jouivial, Probate, Divorce and Admiraliy, 1876 

—(current) ' 

L. J. (p. ft M.) .. .. Law Journal, Probate and Matrimonial Caaes, 1868— 

1869, 1866—1876 « 

L. J. (P. o.) .. .. Law Jourual, Privy Council, 1866—(currenti 

L. J. (P. U. ft A.) Jjaw Journal, Probate, Matrimonial and Admiralty, 

1860—1866 

L. M. ft P. .. .. Lowndes, Maxwell, and Pollock’s Beporta, Bail 

Court and Practice. 2 vola., 1860—1851 
L. B. .. .. Ijbw Beporta 

L. B. A. & E .. .. Jaw Beports, Admiralty and Ecclesiastical Cases, 

*’ 4 vola, 1865—1876 

L. C. C. B. .. .. Law Beporta, Crown Cases Beserved, 2 vola, 1866— 

1875 

L. B. C. P. .. .. Law Beports, Common Pleas, 10 vols., 1866—1876 

L. B. Eq. Jaw Bepoiilfts, Equity Oases, 20 vols., 1866—1876 

L. B. Exch. Taw Bepo^, Excbequer, 10 vols., 1866—1876 

L. B. H. L.Law B^xirts, English and Irish Appeals and Peerage 

Claims, House of Lords, 7 vols., 1866—1876 
L. B. Ind. App. .. Law Beports, Indian Appeals, iVivy Council, 1873— 

(current) 

L. B. Ind. App. Siipp. Law Beports, Indian Appeals, Privy Counril, 
Vol. Suralementary Volume, 1872—1873 

L. B. It.., .. .. Iaw Beporta (Iraand), Chancery and Common Law, 

32 vola, 1877—1893 

L. B. P. C. .. .. Law Beports, Privy Council, 6 volt., 1866—1876 

L- B. P. ft D. .. .. Law Be^rts^ ProMte and Divorce, 3 vols., 1866— 

. * • 1876 

L. B. Q. B. .. dTAW Beporta, Queen’s Bench,^ 10 vola, 1866—1876 

L. B. Be. ft Div. .. • Law Boporta, Scotch and Divorce Appeals, House 

, , • • of LoMa, 2 yobk, 1866—1876 

L. T. .. .. Law Times Beports, 1869—(current) 

L. ^ Jo. .• La:w Tbnes Newopaper, 1843—(eurrent) 

L. T. (o. e.) .. Law Times Bepovw, Old Series, 34 vols., 1843—1860 






Abbrsviationb. 


Rli!i 


IiatM • * . 

Law& Beg. Cm. 
Ld. Baym. 

Ljeeoli • • 

X^ee .. 

I^ee temp. Hai-d. 

Le. A Ca. 

XjOon. 

Lev. 

liow. O. C. 


T A 

liib. Abb. 

Lilly 

Litt. 

liOfft 

Long. AT. 

Lud. B. G. 
Lumley, P. L. C. 
Lush. 

Lut. 

» 

Lut. Beg. Gas. .. 
Lynd. 


.. Lane’s Beports, Exohe^er. fol., 1 irdi., 1605>.-IB1V 
.. Ijatoh’a KeTOrts, King’s Bench, fol., 1 voL, 1626—1028 
Lavsou’s Begistretion Cases, IHH.’i^ouxtenQ 
.. Lord Baymond’s Beporte, King’s Bench and Oonunan 
Pleas, S vols., lOIM—1732 ‘ 

.. Leadi’a Grown Uasos, 2 vols., 17.S0—1R14 
.. Sir G. Lee’s Ecclesiastical Judgmeids, 2 vols., 1752^ 
1768 j 

.. T^’s Cases Hardwicke, King’s Bench, 1 voL. 
1783—ms 

Leigh ana CaTo’s Crown Oaaea Beserred, 1 voL, 1861 
—1866 

Leonard’s Beports, King’s Bench, Common Pleas 
a^ Exchequer, fol., 4 parts, 1662—1616 
.. Levins’s Beports, King’s Bench and Common Pleas, 
fol., 3 vole., 1660—1696 

.. Lewin’s Grown Cases on the Northem Circuit, 
2 vols., 1822-X1838 

.. l^y's Beports, King’s Bench, fol., 1 vol., 1608—1629 
Liner Assisarum, xear Books, 1—61 Eclw. HL 
Lilly’s Beports and Pleadings of Oases in Assize, fol,, 
1 Tol. ‘ 

.. Littleton’s Beports, Common Pleas, fol., 1 vol.. 1627 
—1631 

., Loflt's Beports, King’s Bench, fol., 1 vol,, 1772—1774 
.. Longfield and 'rownseud’s Beports, Exchequer (Ire- 
Uud), 1 vol., 1841—1842 
Ludera Election Cuses, 3 vols., 1784—1787 
TiUmley’s Poor Law Coses, 2 voJs., 1834—1842 
.. Imshingtou’s Beports, Admiralty, 1 voL, 1869—1862 
.. Bir E. Irntwyche's Eutiies and Beports, Common 
Pleas, 2 vols., 1682—1704 

.. A. J. Lutwycho’s Begisti-ation Coses, 2 vols., 1813— 
* 1863 

.. Lyndwood, Proviiiuialo, fol., I voL 


Id. & S. .. .. Manle and Selwyn’s Beports, King's Beuch, 6 vols , 

1813—1817 

M. & W. . . .. Moesou and Welshy’s Beports, Exchequer, 16 vols., 

1836—1847 

Mac. AG. .. Maenughten and Gonlon’s Beports, Chancery, 3 vols., 

1849—1862 * 

Mac. A U. .. Macrae and Jlertslot’s Insolvency Cases, l,vol., 

1847—1863 

M'Cls. .. M'Cloland’# Beports, Exchequer, 1 vol.. 1824 

M'Cle. A Yo. .. .. M’Clelaud and Younge’s Beports, Exchequer, 1 vol., 

1824—1825 

Macfarlaiie .. .. Macfarlane’s Jury Trials, Coiurtof Session (Scotland), 

3 parts, 1838-—1839 

Macl. A Boh. Maclean and Bobinson’s Scotch Appeals (House of 

Lords), 1 vol., 1839 

Maoph. (Ot. ot Sesa.) .. Maepherson, Court of Bession (Scotland), 3id saxies, 

11 vols., 1862—1873 : 

Maoq.Macqueeu’s Scotch Appeals, House of Lords, 4 yoU., 

1849—1866 

Maor. .. .. Maorory’s Patent Cases, 2 parts, 1847—1856 

MEadd. .. .. .. Maddoc^’afieports, Chancery, 6 yj>]s., 1816—1821 

Madd. AG. .. .. Maddock and Qeldart's Beports, Chancery, 1, vol., 

1819—1822 (Vol. VI. 4f h4dd.) 

Madox.Madox’s Eoimul^e AngUcannm 

Madox, Exoh.Madox’s Hiatory and AntiqiaitieB of ,th.e Exchequer^ 

• 2 vols. 

Man. AG. Manning and Ohranger's Baporta, Common•Plo^a. 

7 voU., 1840—1645 





Abbreviations. 


zliv 


ft ^^31* * * 

lian. ft Rj. (m. o.) 

• ■ 

« 

luTir. Tj. CV 
March 

tk 

Mart. 

lifarsli* 

Mayn. .. 

Meg. 

Mer. 

Milw. 

Mod. Rep. 

Mol. 

Mont. 

Mont, ft A. 

Mont, ft 11. 

Mout. ft Ch. 

Mont. 1). ft De Q. 

Mont, ft M. 

Atoo. P. (1. O. 

Moo. P. C. C. (n. 8.) .. 

Moo. Ind. App. ,. 

Moo. ftp. 

Moo. ft 8. 

Mood, ft M. 

Mood, ft R. 

Mood. ac. 

Moore (K, B.) 

Moore (c. f.) 

Mor, Diet. .. 

Won . 

Mo8. 

Mnt^. ft H. ., ^ 

• 

Miirr.. 

Ky.ftCr, .. *.• 

My. ftaK* ». * 


Manning and Inland’s Reporta,* Xuii'*8 Bench, 
6 vola., 1827—1830 

Manning and Ryland's Magiatrates’ Cases, 3 Tols., 
1827—1830 

Mauson’a Bankruptcy and Company Cases, 1893— 
(current) 

Maritime liaw Reports (Crookford), 3 vols., 1860— 
1871 • 

March’s Reports, Ring's Bench and Common Picas, 
1 voL, le-SO—^612 

hlaiTiott’s IlocisioTiB, Admiralty, 1 vol., 1776—1779 
Marahull's Reports, Common Pleas, 2 vola., lSi:i-> 
1816 

Ma 3 rnard ’8 Reporta, Exchequer Memoranda of Edw, 
I. and Year Books of Edn. II., Year Hooks, Parti.. 
1*>7:J—132U 

Mogoiie’s Companies Acts Cases, 2 vole., 1889—1891 
Meiivalo’s Reports, Chaucoiy, 3 vols., J81.5—1817 
Milwiml’sEculesiastical Reports (Ireland), 1 vol., 1819 
—1813 

Modem Reports, 12 toIs., 1669—1755 
Molloy's Reports, Chancery (Ireland), 3 tOIb., 1868— 
1831 

Montagu’s Reports, Bankruptcy, 1 vol., 1829—18.')2 
Montagu and Ayrton's Reports, Bankruptcy, 3 vols., 
1832—1838 

Montagu and Bligh’s Reports, Bankrujitcy, 1 vol., 
1832—1833 

Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 
1838—1810 

Montagu, Deacon, and De G.ex’s Reports, Bunk* 
rnptcy, 3 vols., 18-10—18-14 
Atontagu and Mucarthur’s Reports, Bankruptcy, 
I vol., 1820-1830 

Aluoi-e's Privy Council Cases, 15 vols., IH.'IB—1863 
Moore's Privy Council Coses, New Soric-*, 9 vols., 
1862-1873 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
1836—1872 

Mooi-o and I’ii} lie’s Reports, Common Pleas, 5 vols., 
1827-1831 

Mocro atid Scott’s Repuiis, Cumiuun Pleas, 4 vols., 
1831—18.31 

Moody and Malkin’s Reports, Nisi Frius, 1 vol., 1826 
—18,30 k 

Moody and Robinson’s Reports, Nisi I*riup, 2 vols., 
1830 -ISH 

Aloody’ri (Jrowii Cases Rcoerved, 2 vols., 1821 -1814 
Sir r. Moore’s Reports, King's Bench, fol., 1 vol., 
1485-1620 

J, B. Moore's Reports, Common Pleas, 12 vols., 1817 
— 1827 

Morison's Dictionary of Decisions, Couit of Session 
(Scotland), 43 vols., 16.32—1808 
Aforrall’s Reirorts, Bankruptcy, 10 vols., 1881—1893 
Moseley’s Reports, Chancery, fol., 1 vol., 1726—1730 
^urphy and Ifurlstone’s Reports, Exchequer, 1 vol.. 

1837 , --Ik 

Murray’s Reporm, Jury Court (Scotland), 5 vols.. 
• 1810-4830 

Mylne and Craig’s Reports, Chancery, 6 vols., 1836 
—1841 

Mylne ahd Keen’s Be|torts, ChaJicery, 3 vols., 1833 
*—4834 




Abbreviations. 


zlv. 

Nelli. .Nelson'e,Beporl«, Chancery, ItoL, 1625—1592 

• Ner. * M. (k. b.) .. Nevile and Manning’a BeiiorUi, King's Bench. 6 vols„ 

1832—1886 

Ner. A M. (u. a) .. Nevile and Manning’s MagistraW Cases, 3 volst, 

1832—1886 

Nev. A P. (k. b,) .. Nevilo and Perry’s Bepoxts, King’s Bauch, 3 Tols.. 

1830—1838 • e 

Nev. & L\ (m. c.) .. Novile'%ind Perry’j Mugiatrutee’ Cases, L toI., 1S36— 

,1837 

Now Mag. Cue... New Mngisfrates’ Cases (BitUeston, WUe .%nd 

Pariioll); 2 vols., 1844—18J8 

New Pract. Cos. .. Now Practice Cases (Bittleston and Wise). 3 Vols., 

1814—1848 

Now Rep. .. .. Now Reports, 6 Tols., 1862—1865 

Now iSuRS. Ous. .. Now Sosslona Magistrates^ Ciises (Carrow, Harnar- 

ton, Allun, etc.), 4 vols., 1841—1851 

Nolan . .. .. Nolan’s Magistrates’ Cases, 1 vol., 1791—1793 

Notes of Cusos .. Notes of Cases In the IScclesiastical and Mantime 

Courts, 7 vols,, 1811—18.50 

Noy .. .. Noy's Repoiis, King's-Bench, fol., I vol., 1558—1649 

O. Bridg. • .. .. Sir Orlando Bndgn)ai4’a Reports, Common Pleas. 

1 vol., 1660—1686 

O'M. A II. .. .. O'Malley and llaidcosUe’s Eleotioii ‘Coses, 1869— 

(current) 

Owen .. .. Owen’s lieports. King’s Bench and Common Pleas, 

foL, 1 vul., 1557—1614 

P. (preceded by date) I,aw liepoi'ts. Probate, Divorce, and Admiralty Divi¬ 

sion, since iSbU f 18911 

P. D. .. .. l,aw Reports, Probate, Divorce, and Admiralty Divi- 

* * sion, 15 vols., 1875—1890 

P. Wras. . . .. Peero Williams’ lieports, (Tbancery and King’s 

■* Bench, 3 vols., 1695—1735 

Palm. .. .. .. Palmer’s Reports. King’s Bench, fol., 1 vol., 1619— 

1629 

Park. .. .. .. Parker’s Reports, Exchequer, fol., 1vol., 1743— 

1766 

Pat. App. .. Patou's ScutcJi Appeals, House of Loi-ds, 6 vola, 

1726—1822 

Pator. App. .. .. Putorson'tt tJcotch Appeals, Ilnu<,e of liiords, 2 vola, 

1851—1873 

Peake Peake's Reports, Nisi Prins, I vol., 1790—1794 , 

Peake, Add. Cos. .. Peake’s Additional Cases, Nisi Pritie, 1 vol., 1795— 

1812 • 

Peck. .. Peckwell’s Eleotinn Cases, 2 vols., 1803—1804 

Per. A Dav. .. I’errv and Davison's Reports, Uneen's Bench, 4 vols., 

1838—1841 

Per. & Ku. .. . Peixy and Knapp's Election Cases, 1 vol., 18:>3 

Ph. .. .. Phillips’Reports, Chancery, 2 vo’h., 1841--1849 

I'hil. El. Cas. .. .. Philipps’ Election Cases. I vol., 1780 

Phillitn. .. .. J. Phillimore's Ecclortiistieiil Reports, .3 vols., 1754— 

1821 1 

Phillim. Keel. Jud. .. Sir R. Phillimore's Ecclesiastical Jiidgmouts, 1 vol.', 

1867—1875 

Pig. & B. .. Pigott and Bodwell’s Registration Coses, 1 vol., 1843 

—1846 • ^ ,, 

Pile. .. ,, .. Pitcairn’s Csimiual Trials (Scotland), 3 vols., 1488— 

1621 ■* • 

Plowd. .. .. .. Plowden's Reports# fob, 2 vols.,^1550—1579 

Poll.Pollexfoii's Reports, King’s Bench, fqb, I vol., 1670 . 

* —1682 ^ 

Foph. Fophara’s BeportB,’*King*a Bench, iol., 1 vol., 1591— 

1687 




xlvt 


Abbreviatioxs. 


f ow« • • 

Fno. Ch. 

Brice .. . ,** 

*» j< 

ti. It. 

V. 

Q. JB. (preceded by date) 

a It. D. ?. 


Power. Bodwell, i[|ud. Dew’s ISleutiOii Cajjes, 2 toIs. , 
1818—1856 

Pi-eoodeute in Ohancery. fol., I vol., 1689—1722 
Price's Iteporta, Exchequer, 13 vole., 1814—1824 

Queen's Bench Beportfl|{»(Ado1phuB and Ellis, New 
Series), 18 vols., 1841—1852 
Law E(4)orte, Queen's Bench Division, 1891—1901 
(r.ff., [1891] 1 Q. B.) r 

Law Roportfi, ^Queen’s Bench Division, 25 vols. 
1876—1890 


B. 

'*' R. (Ot. of Sees.).. 


R.P. a 

R.II. 

6.S.O. 


*Bast. 

Bayu. 

Real Pi-op. Cas. . 

Bep. Ch. 

Bii». & M. 


Biok. & S. 

iN 

Bidg. temp. H. 
Riilg. L. 4 S. 


Eidg. Pari. Bep. 


Rob. Eccl. 
Rob. L. & W. 


Robert. App. 

Robin. App, 

Roll. Abr. 

Boll. Bnp. 

Boin. 

t 

Koho 

Boss, L. C. 

Buwe 

Rill. Cas. 

Russ. 

Russ. & M. 

Ghun. 4 By. 

Ry. 4 Can. Cas. 

Ry. 4 Gan. Tr. CRs. 
B.y.4M. 


.". The Reports, 15 vols., 1893—1895 
.. Bettie, Court of Session Cases (i^illand), 4th soriee, 
25 vols., 187.'!—1898 

.. Reports of Patent Cases, 1884—(current) 

.. Bevised Reports 
.. Buies of the Bupreine Court 
.. Bastell’s Entries 

.. RaynePs Tithe Cases, .3 vols., 157.1—1782 

Real Propertv Cases, 2 vols,, 1813—1847 
.. B^orts in Cliancery, fol., 3 vole., 1616—1710 

Rickards and Michael’s l^icus .Slandi lleiiorte, 1 vol., 
1885—1889 

Rickards and Saunders’ Locus Standi Reports, 1 vol., 
1890—1894 

Ridgeway’s Reports, temp. Hardwicke, 1 vol., King'i 
Bench, 17.33—1736: Chancery. 1744 -1746. 

Ridgeway, ].iapp, and Sohoales’ Reports (Irnlaiidi, 
I vol., 1793—1795 

.. RidgowMy’a Parliamentary Reports (Irelandl, 3 vols., 
1784—1796 

.. Roborteon'sEcclesiastic-al Reports. 2 vole., 1844—185.3 
.. Roberts, Jjeeming, and Wallis’ Now County Court 
CasoB, 1 vol., 1849 —18.>1 

.. Bobeitson’s Scotch Ajipeals, House of liords, 1 vol., 
1709-1727 

Robinson's Scotch Apimals, House of f,urds, 2 vole., 
1840—1841 

Rollo's Abridgmoiit of tho Coinnion Law. fol., 2 vols. 

Rolle’sReports,King’sItenili,fol, 2 vo1m., 1614— 1623 
, Romilly’s Notes of Cases in lionilv, 1 imrt, 1772— 

iHl 

., Rose's Reptfrts, Bankruptcy, 2 vols., 1810- IK16 
., Ross’s Trending Gases in Cuinmorcial Law (England 
and Scotland), 3 vols. 

.. Rowe’s Reports (England and Ireland), 1 vol., 1798— 
1828 

,. Gamphell’s Ruling Cases, 25 Vols. 

.. Russell’s ReTOrts, Chancery, 5 vols., 1824—1829 
.. Russell and Mylne’s Reports, Chancery, 2 vols., 1828 
—1833 

... Bussell and Ryan’s Crown Cases Reserved, 1 vol.. 
1800—1823 

.. Railway and Canal Cases, 7 vols., 1835—1854 
.. Railway and Canal Traffic Cases, 1855—(current) 

.. Ryan and Moody's Reports, Nisi Prius, 1 vol., 1823 
—1826 
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.Saint’sDigest of fiegistratioa Cases, 1813—1906,1 vol 
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Sftlk. •• • 
Sau. ft So. 

Sound. .. 
Sound, ft A. 

Sound, ft B. 

Sound, ft C. 


Sound..ft M. 


Sot. 

Soy. 

Sc. Jur. .. 

So. Fi. B. .. 

Sch. & r.uf. 

Sc. R. R... 

Scott 

Scott (N. n.) 

Sea. & Sin. 

Sel. (.'as. Ch. 

Seas. Cas. (k. ».) 

Sh. ft Maul ., .. > 

Sh. (Ot. of Sosa.) 

Sh. Dig. .. 

Sh. Jn.st. . 

Sh. Sc. App. 

Sh. Toiiid ('t. 

Shop. Touch. 

Show. 

Show. Pari. (’oa. 

Sid. 

Sim. 

Sim. (N. K.) 

Siui. ft St. 

Skin. 

Sm. ft Hat. ' 

Szn. ft G... 

Smith, £1. B. 

Smith, Xi. O. , 
Smith, Heg. ('os. 


.. Salkeld's Reports, King's Bench, » toIs., 168{ii—1712 
.. Souscia ond SouRy’s Reports, JEtoUtf Oouft (Ireland). 

1 vol.,. 1837—1840 

.. Saunders's Reports, King's Bendb; 2 vols., 1666—1672 
Saunders ond Austin’s Locus Standi Reports, 12 tcIb.^ . 
1895—19(K 

.. ''^'Saunders and Bidder’s Locus Standi Reports, 1905—^ 
(ourrent) , 

.. Sounders and Cole’s Reports, Bail Court, 2 vola.. 1346 
• —1848 

Saunde#8 and Macrae’s County Com^ and In.solvenCT 
CasoH (County Courts Cases an(fApi>eaIi} 'Vbls. if. 
and 111.), 2 vole., 1852—^1*1858 
.. Savile's Reports, Clommoii Pleas, fol., 1 vdt. 1580-* 

1591 

.. Saver’s Reports, King’s Bench, fol., 1 vol., 1751 — 
1756 

.. Scottish Juriai, 46 vola., 1829—1873 
Scottish Law Reporter, 1805—(current) 

BuhonJes and J.iefroy's Reports, Chancery (Ireland), 

2 vols., 18U2—1806 

.. Scots Revised Re|M>rts 

Scott’s llepoits, Oommon Picas, 8 vols., 1S.31—1810 
Scott’s New Reports, (Jhinmuii PleiCa, 8 vols., 1840— 
1845 

.. Searle and Smith’s Reports, Probate and Bivorce, 

1 vol.. 1859—1860 

.. Select (jascs in Chancery, fol., 1 vuL, 1685--liJOS 
(Pt. IIJ. of Oas. in Ch.) 

Seasious Settlement Onsss. King’s Bench, 2 vols., 
1710—1747 

Shaw and Maclean’s Scotch Appeals, House of T.ords, 

3 vuU., 1835—1838 

.Shaw, Court of Session Cases (Scotland), let series, 
16 vols., 1821—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 
and Ijaraond, 3 vols., 1726—1868 '■* 

P. Shaw's Ju.4ticiary DcoiRiona (Scotland), 1 vol., 
1819—1831 

.. P. Shaw’s Scotch Appeals, IIo\ise of Lords, 2 vols., 
18‘21—1824 ‘ ^ 

P. Shuw’a Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

Sheppard’s Touchstone of (^>mmon Assurances 
Shower's Reitorts, King’s Bench, 2 vola, 1678—1695 
Shower’s "Cases in Parliainout, fol., 1 vol., 1694— 
1699 

.. SiderBn’s Reports, King’s Betich, Common Pleas 
and hhichequer, fol., 2 vola., 1657—1670 
Simons’ Reports, Chancery, 17 vola., 1826—1852 
., Simons* Reports, Chancery, New Series, 2 vols., 
1850—1852 

Simons and Stuart’s Reports,.Chancery, 2 vols., 1822 
—1826 

.. Skinner’s Reports, King’s Bench, fol., 1 vol., 1681— 
1697 

Smith aud^Batty’s Reports, King's Bench (Ireland), 
1 vol., 1824—1825 * 

Smale aad Gifiard’s Reports, Chancery, 3 vols., 1852 
—1858 . 

.. J. P. Smith’s Reports, King’iS*Beiich, 3 vols., 1803—;. 
1806 

.. Smith’s Leading Cases, 2 vols. . * « 

C. L. Smith’s Registration Oases, 1895 -(current) 
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Sinytlia ,. 

Sol. Jo.. .. 

Sponce .. . .41^ .. 

Spinks 
. Stair Hep. 

Staric. 

Stati^ R. & O. Htiv. 

State Tr. . _ 

State Tn (n. s.) 

Story 
. Stra. 

Stu. M. & I*. 

Sty. 

Svr. 

Sw. * Tr. 

Swaa. 

Swiu. 

Synia 


T. & M. .. 
T. Ju. 


T. r.- 1 ;. 

T. llayin. 

Taml. 

Taunt. 

Tax C.oa. . 

Term Rep. 

Toth. 

Triftt. 

TuUor, Ij. C. Merc. I.aw 

Tudor, Ii. C. Beal IVrip. . 
Turn. & B. 

Tyr. , 

Tyr. dt Or. 


Smythe’s Reports, Common Pleas (island), t yol., 
1839—ItWO 

Solicitors’ Joiirtwl, 1856—(current) 

Sponuo’s Ijipiitable Jurisdiction of tho Coui-t of 

Chancory 

Spinks' L'ri>;o Court Ciihi'S, 2 parts, IS,11—1S56 
Stair’s Decisions, Court of Scshioii (Seolluud), fol.. 
2 vole.,.,1601—168: ’ 

Starkio’s Reports, Nisi Prius, 3 vuls., 181-1—1823 
Stalutorv Rules and Orders Revi.sod 
State TnnIs. 34 ^ols., IKifl—1S20 
State TriHl.H, New Series. 8 vols., 1820—IS.'iS 
Stoi-y’s Coininoiitaries on I’Njtiily Jui-ispriidence 
Straugo’s RopurU, 2 vol'^., 1716—1747 
Sttiait, Milne, and Peddio'a IhtpoiU (Scotland), 
2 vols., 1 So I—1833 

Style's Repoits, Kinfj'.sBench, fol., 1 vol., If!4i5 — 1653 
Swabey'a Rep(»rtH, Admiralty. 1 vol., IS.13-1859 
SwahovaTiil'L'riKtrnm’t!i Beports, Probate and Divorce, 
4 vols.. IM3.S—1863 

Swiinstoii’s Reports, Chancery, 3 vols., 1818—1821 
SwiiMtoii’a Jiibticiarv IliMMU'te iScotlaiid), 2 vols., 1835 
—IS-H 

Symo's Justiciary Reports (Scotland), 1 vol., 1826— 
1829 

Temple and Mew'e Criminal Appeal Cases, 1 vol., 
ISIS—1831 

Sir T. Joues’s Reports, ICinjr’s Buiiuh and Common 
Plcaa, fol., 1 vol., 1669—1684 
Tho Times Law Reports, 1884—(current) 

Sir 1’. Raymond’s Rep<»rt», King's Benufi, foi., 1 vol., 
1666—1683 

Taiulj'n’s Reports, Rolls Court, I vol.. 1829—1830 
Taunton's Reports, Common Pleas, 8 v«'ls., '807— 
1819 

Tax Cases, 1875 - (Cm-vent) 

Torm Reports (Jiuruford aud East), fol., 8 vols., 1785 
—1809 

Tothill’sTrans.aclioiis in Chamery. 1 v-d., 1359—1646 
'Fii^trnm’s Consistory JudgnifiitA, 1 vol., iST'j I8‘V» 
Tudoi-’s Leading Calsfs on Mercantile and Maritime 
Law 

Tudor’s Loading Cases on Real Property 
Turner and RumsoH's Reports, Chancery, 1 vol.. 18tM 
-1823 

Tyrwhitt’s Ropovts, E.xehHguer, 5 vols., 1836--18.13 
Tyrwhiut and Grangei’s Reports, Exchequer, I vol.. 
1833-1836 M * I 


Yaugh. .. 
Vent. 

Vern. 

Yern. & Scr. 

Yea. « 

Yea. & Ik 

Yea. Sen. 
yin. Abr. 
■'Yin. 8t»pp. ' 


.. .. Vaughan’s Reports, Common Pleas, fol., 1 vol.; 1666 

—1673 

. Veutris’ Reports (Vol. I., Bang’s Bench; Vul. IL, 
Cknnmon Pleas), fol., 2 vola., 1668—1691 
.. Vernon's Reports, Chancery, 2 vola., 1 6.S0— 1719 
.. .. Vernon and Scriven’a Reports, King’s Bench (Ire- 

Und), 1 vol., 4 786—1788 ' 

.. • .. •Vesey Jun.’s Reports, Chancery, 19 vols., 17vS9 I 817 

.. .. Yesey and Beamts’s Reports, Chancery, 3 vols., 1812 

„ —181^ * 

. ** Vesey Sen.’a Reports, 2 vols., 17-17—1736 

.. .. Yiner’s Abridgment of T^aw and Equity, fol., 22 vols. 

.. t .. Sinaplenmnt to Viiier’s Abridgment of Law and 
Equity, 6 vola, 
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W. Jo . 

W. N. (preceded by date) 

W. R. 

Wallis 

Web. Fat. Cas. .. 

Welsh, Bo^. Gas. 

Went OIT. E*. 

West . 

West temp. Hard. 

West. Tithe Gas. 

White 

White & Tnd. Jj. O. .. 
Wight. .. 

Will. Well. * Dav. 

Will. Well. & n. 

Wills*. 

Wilm. 

Wils. 

Wile. & S. 

Wils. (cii.) 

Wile, (ux.) , .. • .. 

Will. 

Wm. m. 

Win. Rob. 

Wins. Sniind. 

Wolf. & R. 

Wolf. &T). 

Well. 

Wood 


Sir W. Jones's Reports, King's Bench and Coiumoa 
Pleas, 1 ▼oL, 162(t—1040 
Law Reports, Weekly Notes, — (current 

[1806] W.N.) 

Weekly Roportor, .54 vols., 10^2—1906 
Wallis's Koporis, Ghanuery (Irelund), 1 vol., I70&r* 
1791 , . ^ 

Webster’s PutentXlasns, 2'veils., 1002—1056 
. Welsh’s Begisti‘v Cases flrolaiid). 1 vol., 1802—1^840 
Wentworth^ Odice and i)uty of Executors 
West’s Reports, House of Ijords, 1 vol., 18;19—1841 
West's Reports temp, llai'dwicke. Chancery, 1 vol., 
1736—1740 

Western’s Ixindon Tithe Oases. 1 vol., 1592—1.S22 
While’s Justiciary Reports (Scotland), 3 vols., 1886 
—1893 

White and Tudor’s Loading Cases in Equity, 2 vols. 
Wightwick’s Reports, Exchequer, 1 vol., 1810—1811 
Willmoro, Woliastuo, and 1 lavison’s Reports, Queen's 
liench and Bail Court, 1 vol., 1837 
Willmore, Wollaston, ^iid Hudges* Reports, Queen’s 
Bench and Bail Ooui't, 2 vols., 1838—1839 
Willes’ llepoits, Cowmou I’lcas, 1 vol., 1737—1758 
Wilinot’s Notes of Opinions and Jiidguients, 1 vol., 
1757—1770 

O. Wilson’s RcqioHs, King's Bench and Common 
I’leaa, fol., 3 vols., 1712—1774 
Wilson and >Sbaw's Scotch Appeals, House of Lor.ts, 
7 vols., 182.1 — 1835 

J. Wilson’s Reports, Chancery, 2 vols., 1818—1819 
J. Wilson’s Reports, Exchc(|uer in Equity, 1 part, 
1817 

.Winch's Reports, Corainon Pleas, fol., 1 vol., 1621— 
1625 

William Blackatone’s Reports, King’s Bouch and 
Common Fleas, fol., 2 vols., 1746—1779 
William Robinson’s Reports, Admiralty, 3 vols., 1838 
—1850 

Williams’ Notes to Saunders' Reports, 2 vols. 

Wolforetan and Bristowe’s Election Cases, I vol., 
1859—1864 * 

Wolferalan and Devr's Election Cases, 1 vol., 1857— 
1858 • 

W'ollastou's Reports, Bail Court and Practice, 1 vol., 
1840—18*1 

Wood’s Titho Cases, Exchequer, 4 vols., 1650—1798 


T. & O. Ch. Cas. 
Y. &0. (KX.) .. 

'Y» ft J, a ( a a 

Y. B. 

Yelv. 


You. 


4 


Youuge and Collver’s Repoits, Chancery Cases, 
2 vola, 1841—1843 

a. Younee and Collyer's Reports, Exchequer in Equity, 
4 vds.. 1834—1812 

a. Youngs and Jervis' Reports, Exchequer, 3 vols., 
1826—1830 
a. Year Books 

a. Yelverton’s Reports, King’s Bench, fol., 1 vol., 1602 
—1613 

.• Yoiinge’s Repoxfai, Exohsqmer in Equity, 1 vcl,, 1830 
—1832* . 
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Part I.—Definitions. 


IntoxiaiKng 1- "Intoxicating liquor” moans (unless inconsistent with the 
liquor. context) Buirits, wine, beer, jporter, cider, perry, and sweets, and 
any fermented, distdled, or spirituous liquor which cannot, accord¬ 
ing to any law for tho time being in force, be legally sold without 
an excise licence (a). 

aeer. "Beer” includes ale; porter, spruce beer, black boor, and any 

other description of beer(i/), and any liquor which is made or sold 
as a deBcrii)iion of beer or as a substitute for beer, and which at 
any time on analysis of a sample thereof is found to contain more 
than 2 per cent, of proof spirit (<;). A liquor called botauic 
beer, brewed from sugar, herbs, and water, without hops or malt, 
and containing 6 per cent, of proof spirit, is beer under this 
description (d). 

Cldw. “ Cider ” iuclndes perry (c). 

Spirits. " Spirits ” means (unless inconsistent with the context) spirits of 

any description, and includes all liquors mixed with spirits, and all 
mixtures, compounds, or preparuliofls made with spirits {J ). 

Any fermented liquor containing a greater proportion than 40 
per cent, of proof spirit is deemed and taken to be spirits (g). 

British " British spirits ” means (unless inconsistont with the context) 

spirits. spirits liable to a duty of excise (/«). 

Tho spirits called aqua vitee in Scotland are deemed and taken to 
be British spirits to all intents and purposes(t). 


(u) IuicuiiE:iug (CunsolKlRtian) Ai-.t, ILK) (10 Edw. 7 & 1 Oco. o, c. 2-1), b. 110. 

(b) liilaiirl Uovenue Act, 1880 (41) & 44 Viet. o. 20), a. 2 ; Eiuance (1909-10) 
Act, 1910 (10 Eilw. 7, c. 8), a. 52. 

(c) Custoius and luianu Uovenuo Act, 1885 (48 & 49 Vi(4. c. 51), s. 4 (1); 
Einaiice (1909-10) Act, 1910 (10 Eilw. 7, c. 8), s. 62. In tUo BeorhouHO Act, 
1880 Ml ihfo. 4 & I Will. 4, c. 04) (^ee a. 82, ibid.), and the Beerhuuae Act, 
1840 \,8 4 4 Viet c. 61) (aoo a. 20, t5«d,), “ beor" includes beer, ale, and porter. 

(d) Iloworth V. Minna (1880), 50 L. T. 316. 

. («' B-jerbouso Adt, l83i> (11 (Jcn. 4 4 1 Will. 4, o. 64), h. 82; Bcerboiiso Act. 

1840 (3 4 4 Viet. o. 61), b. 20; Einance (1909-10) Act, 1910 (10 Edw. 7, o. 8), 
a. 52 


AAVlAVOJIJIJVIIb AA.UUC|pi9 AOU4; K fit T lUFs Be filg WUiCA 18 

■omewbut ambignoua, and the dcflnitiun may posaibly extoiul only to casea 
“ aa agaiuet the ^ji.n Who Bbsil sell or offer the same for aale." Hnnif spirit 
moans that which cniitaiiia 60*76 jHjr cent, of water, ns against 49*24 per cent, 
of uure irfoohol {Nriiiby v. i8if/M. [1891] 1 U. IJ. 478, per JDav, J., at p. 481). 
rW ^inta A6t, 1880 (43 & 44 Vut. c. 24), s. 3. ‘ 

(4} Excise Licences Act, 1825 (0 (ko. 4, o. 81). a. 18. 
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“ Foreign Spifits” (unlens inconsistent with the conteit) means Pabi*. 
•oil spirits and strong waters liable to a duty of customs (k). Definitions. 

2. “’Wino" means wine imported into Great Britain or 
Ireland (i). * 


All licpior sold or offered for salei by any person as being 
foreign wine or under the name by which any foreign wine is 
usually designated or known, is as against the person who sells or 
offers the same for sale deemed and taken to be foreign wine (w). 

But foreign wine sold under some other name is still foreign wine (n). 

If a wine is asked for by a name by which a foreign wine is usually sold 
and a bottle is supplied labelled with the name of the wine, but with 
the word “British" added, this is deemed as against the seller to 
be foreign wine, and such a sale is not. covered by a licence to sell 
sweets (o). 

“ Sweets ” means any liquor which is made from fruit and Sweets, 
sugar or from fruit or sugar mixed with ony other material, and 
which has undergone a process of fermenlatlun in the manufacture 
thereof, and includes British wines, mead, and metheglin (p). 

3. “Sale by retail’’ in resiiect of any intoxicating liquor 6 .iK>by 
means (if not incuusisteut with the context) the sale of that retau. 
liquor in such quantities as is declared to be sale by retail by any 

Acts relating to tho sale of infoxicatiiig liquors, and any expression 
referring to salo by retail is to bo construed accordingly ( 5 ). 

The sale of^epinlu in any quantity less than two gallons or less 
than oiiu dozen reputed quan bottles is dociued sale by retail (r). 

4. “ Licence " means (unless inconsistent w'ith the context) a Licence, 
licence granted by the Ooinmis.siouors of Oti.stoms and Excise or by 

an officer duly authorised by tliem; and “licensed,” us applied to 
an excise trader, means a person holding a licence so granted for 
the purpose of his business (a). ^ 

6. Justices’ licence" means (unless inconsistent with the con- .Tusttoes* 
text) a justices’ licence for the sale of any intoxicating liquor grancM licence, 
in accordance with tho Licensing ((lonsolidalion) Act, 1910(6). 

“Justices’ on-licence” means a justices'iiceucc for the sale of On-iicenoe.. 
any intoxicating liquor for consumption on the premises ( 6 ). 

“ Justices' oll'-liuence ’’ means a justices’ licence for the sale of Off-Ucenoa. 
any intoxicating liquor not to be consumed on the premises ( 6 ). 

i k) Spirits Act, 1880 (43 & 44 Viet. c. 24), s. 3. 

I) Fumneo (1009-10) Act, 1910 (10 Edw. 7, o. 8), s. 52. 

m) Refreahment Uouaea Act, I8(i0 (tf3 & 24 Viet. c. 27), s. 21. 

n) JiieAardg y. Batika (1887). 58 L. T. 634. 

0 ) Ibid. In tbia i-«bo "boat aberry" was nuked for. and the label was 
" best pale sherry, liritish.” > 

(p) Finttnce (1900-10) Act, 1910 (10 liklw. 7, c. 8), 8.'52. 

(ii) lacRQaing (Consobdatioa) Act, 1910 (10 Edw. 7 & J Oeq. 5, c. 24), s. 110. 

W Spirits Act, 1880 (43 & 44 Viet. c. 24). s. 104. As* to the scope of s 
retnilera’ licence, see p. 13, past. ' . . , „ . 

(a) Spirits Act, 1880^43 & 4 ( Viet. c. 24). s. Tho licence kexe defined' a 
eouimonly called an “ excise licence.” 

(6) Lioenung (Consolidation) Act, 1910 (10 13dw. 7 & 1 Qeor 6, o. 24), s. lift 
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Intoxioatinq Ltquous. 

“Publican’s licence’* means the on-licence to be taken out by a 
retailer of spirits (c). * 

“ Beerhouse licence ” means the on-licence to be taken out by a 
retailer of beer (c). 

“ License^ premipes ” means (unless inconsistent with the context) 
premises in respect of wh'ch a jusiices’ Uceuco has been granted 
and is in force (d). 

• “Fully licensed premises" means premises to which a publican’s 
licence is attached (e). 

“ Beerhouse ’’ means premises to which a beerhouse licence is 
attached (r). 

“ Premises,” when used with reference to an excise trader, moans 
any building or place used by him in the course of his busiuess 
and of which entry is required to be iuado(/). 


Part 11.—Licences. 

Sect. 1. —In General. 

Sub-Skct. 1.— Statutory Itentrictuma on Sale. 

6 . The sale of intoxicating liquors, alihongli perfectly lawful 
at common law(fy), is subject to certain statutory res trie Lions, and 
a licence from the excise authorities is ni'cessary before any purson 
may manufacture, deal in, or sell by retail any intoxicating iitpior {h). 

In m 'sti cases, as will hereafter appear (i), a licence or cerLificate 
from juavL'ies must also be obtained for production to the excise 
authorities before an excise licence permitting the sale of any 
intoxicating liquor by retail can be granted (k). 

Sub-Sect. 2.— Exetnjition of IWivilcged Bmliee. 

7. The rights of certain bodies which hold old privileges in 
r^pect of the sale of wine are unaffected by modern general legis¬ 
lation with regard to oblaiuing either an excise licence or a 
justices' licence ( 2 ). 


c) Finance (1909-10) Act, 1910 (lO Edw. 7, e. 8 ), r. 52. 

d) Licenaine (Consolidiition) Act, 1910 (10 Edw. 7 & I Geo. 5, o. 24), 8. 110. 

e) Finance (^1909-10) Act, 1910 (10 Edw. 7, c. 8 ), h. 52. 

(/) Spirits Act, 1880 (43 & 44 Viot. c. 24), 8. 3. For the definilion of 
**finises" in relation to value of lioenaod premiHos, see p. 61 ,/hm/. 

(p) jB. V. Fawkn^ (1669), 2 Keh. 606; rosulution of judc'es (1(524), Hut. 99. 

(A) Excise Liceucos Act, 1825 (6 Geo. 4, o. 81), es. 2,26, much ulh^rod, however, 
by Ister enactments; Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 60. 

(0 See 10 et sm., pna. 

{k) See Ucansiiig (Gonsoliilation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, o. 24), 
s.' 1 . The reasons for restricting the sale of intoxicating liquors are the obtain¬ 
ing of revenue and the prevention of drunkenness (see titles to Excise Licences 
Act, 1825 (6 Geo.*!, o. 81) ; EAVothmont Bouses Act, 1860 (23 & 24 Viet. o. 27); 
Dalton, County Justice, o. 7, p. 26; Preamble to the Licensing Act, 1872 (35 A 
S& Viet. tL 94) 1. , 

(1) Btat. (17o6-7)30 0eo. 2, 0 . 19, ss. 9—12 (repealed by Statute Law Revision 
Aot, 1870 (33 &,34 Viet. c. 69); Excise licences Act, 1825 (G Geo. 4, e. 81). 



Pact II—Licencbs. 


8 . The chaiRJollor or vice-chancellor of the University of 

•Oxford (to) formerly had the right to license three vintners to sell 
wine, the licence to be for life (n). This right is now vested in 
the corporation of the city of Oxford (o). The wine licence issued 
under this privilege iricliiJos the right to soli sweats or made wines• 
without an excise licence (p). § 

9 . The chancellor, masters, and scholars of the University pt 
Cambridge ($) have, or by delegation the vice-chancellor has, the 
right to license four vintiiors to sell wine (r), but not the right to 
license alohonscs (»). The justicos, however, may close an alehouse 
at any time on complaint in writing made by the vice-chancellor 
to the clerk to the justices in the proper manner (t). 

10 . The mayor and burgesses of .the borough of St. Albans 
have the right under chatters of Elizabeth and James I. to grant 
licences for three wine taverns, the resulting income to go to the 
support of a free grammar school (a). 

11 . All who are free of the Company of Vintners of the City 
of London (r), except such as are freemen of the company by 
redemption only and not by patrimony or apprenticeship have a 


a. 30; Alehouse Act, 1823 (9 Geo. ■!, o. <51), s. 36 (now repctilod); Jlrerliouso Act, 
1830 (11 Geo. 4 & 1 Will. ■), 61), s. 29 ; I'lcerliouso Act, 1K40 (3 & 4 Viet. c. 61), 
a. 22; I-imising Act, 1812 (.5 & 6 Viet. c. ^^) a. 6 (now rep«‘aleil); Rofreshiiicnt 
Houses Act, IHtio (‘,^3 &k24 Viet. c. 27), s. 4d ; Wine and Uei-rhouse Act, 18'i9 
(32 & 33 Viet. o. 27), a. 20 (now repealed); Liceue>ing Act, 1872 (.‘^-4 & 36 Viet, 
c. 91), a. 72 (now i-cpcaled); Inland Itovcnuo Act, ISSO (43 & 44 ViuL c. 20), a. 
48: IjicoiiHiiig(L\insolid.Uion) Act, 1010^10 Kdw. 7 & 1 Ot^o. o, c. 21), s. 1' 1 (2j a). 

(m) As to wluuh SCO titles Uiuvkitius, Vol. IV., pp. 140,223, 283; Education, 
Vol. XU., p. 04. 

(m) Art 11 of Clwrlnrof 11 Car. 1, dated 3rd ^farch, 16;5j (O.fi,), set out in 
Anthony a Wood’s Ili'story and Anlifiuitioa of the UniMTsity of Oxfonl, pub¬ 
lished in En^iliHh by John Guteh, 1796, Vol. II., at pp. 399, 400; and nee 
atnt (1736), 10 Geo. 2, c. 19, as. 2—4 (repealed by the Thuuties Act, 1843 (6 & 7k 
Viet. c. 68), B. 1). 

(o) See Oxford Corporation Aot, 18!t0 (53 & 54 YicL c. ccxxiii.), a. 119: 

Univeraitioa (Wine Licences) Act, 1743 (17 Geo. 2, c. 40), a. 11, is to be con- 
eti ucd Bcuordinglr. , 

(p) Holierla v. tiviniw! (1909), 73 J. P. 817. 

(9) As to which see title OiZAiUTiBS, Vol. IV., pp. 140,228, 2S3; Education, 
Vol. XU., p. 95. 

(r) fcltat. (1736) 10 Geo. 2, c. 19, bb. 2—4 (repealed by the Theatres Act, 1843 
(6 & 7 Viet. 0 . 68), b. 1) ; Univnraitiea (Wine Limicea) Act, 1743 (17 Geo. 2, 
& 40), b. 11 ; Cauibridge Awoi'd Act, 1830 (19 & 20 Viot c. xvii.), b. 11. 

(«) t'nmbridgo Awam Act, 1856 (19 & 20 Viet. c. xvii.), a. 8. The Vice- 
Chancellor once exercised this power; see R. ▼. ArcMalJ (18:^8), 8 Ad. & El. 281. 

(f) Cambridge Award Act, 1856 (19 & 20_Viot. 0 . xvii.), s. 9. 

(u) Uistoricnl Antiquities of llortfoi-dshire, by Sir H. Chauiicy, Per.feant-at- 

law, London, 1700, p. 454 (1826, Vol. II., p. 294); History and Antiqmtrea of 
the County of Uerlfoi'd, by Bobert Clutterbuck, London, 1815, VoL 1., p. 49, 
refemng to A.-O, v. Marka (Ann) (1804) (unrqported);' see also atat. (1756-7) 
80 Geo. 2, c. 19, s. 12 (repealed by Statute Law Bcv'jsion Act, 1870 (33 & 34 
Viet. 0 .69)). a » , 

(v) lucuqiorated by letters patent under the great seal dated 2nd February 
(1012), 9 Jao. 1. 4 ’‘vintuor” is one who sells wine, and includes one who 
Btdls only for consumption oft the pnaniaes (gblfs v. Atknbortiugh ^871),'24 
L.T. 312). 

(w) Stat. (1766-7) 30 Geo. 2, 0 .10, sa. 10,11 (repealed); Alehouse Act, 1826 
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1ntoxicatj!,o Liquors. 


sutn.'. 1. 
la General. 


Stetutorj 

liability. 


When excise 

licence 

aeuessary 


General 

dirision. 


Liocnceai 

Ustiller. 

Rectifier. 

Brewer. 


right!(a) to sell wine (1) within the City of London*and three miles 
thereof; (2) in all cities and “ port-towns ” in Iflugland (6); (8) in 
all other cities and “ throughtaro” towns {h) on the road between 
London and Dover and the road between London and Berwick 
■where any of the company inhabit, and to keep taverns and sell 
wines by wholesale or rotailv^c). 

Every person claiming by reason of freedom of the mystery 
of Vintners of the City of London, or of any right or privilege 
of such mystery, lo be entitled to sell foreign wine by retail to 
be consTtnied on tlie premises within the metropolitan police 
district without licence, is subject to all the provisions of all 
Acts made for the regulation of persons so licensed, except those 
provisions which refer to the taking out of a justices' or excise 
licence (d). 

No freeman of the company may sell wine in more iliau 
one separiiie and distinct house or premises at the eume time 
without the jiroper excise licence, nor may ho sell wine without a 
licence unless he has previously made ihe necessary entry(<‘) of the 
premises with the proper excise authorities if). 

No place is exempt, and if a place is included in no particular 
licensing district a licence may be granted by the proper authorities 
for any licensing district of the county of which it forms a 
part (g). 

Si'XT. 2 .—IfJxcimi Licences. 

SlfB-SECT. 1 .—In (Smeraf. 

12. Excise licences may conveniently be divided into throe 
general cia.‘<ses : (1) Manufacturers’ licences; (‘2) wliolesulo dealers’ 
licences ; (8) retail licences. 

Si'S-Rfxt. 2.— Mann/urinrcra' Lwen^eB. 

A licence may bn taken out annually — 

(i.) by a distiller of spirits (/t); 

^ (ii.) by a rectifier or compounder of spirits (i); 

(iii.) by a brewer of beer for sate (j); 

(iv.) by a brewer other than a brewer for sale (j). 


(9 Oeo. 4, c. til), 9. 36 (repealed); Ijiconsiug (ConM)li(lutioii) Act, 1910 (10 
^Iw. 7 & i Qeo. 3. 0 . 24). n. Ill (2) (c). 

(a) Under the lettcrti patent i-ei'crrod to in note (>'}, p. 9, nnte, 

‘ (tj Inlan/l llevenue v. y’o/je(lH8S), 52 J. P. ti,S2. 

(ej Thtmaa V. Sorrel (1607), 1 217. 

• W) MetriipolitAu*Poii(‘e Act, 18.19 (2 & 3 Vict. c. 47). 8.41. 

(is) As rerjuired by tho Kxcise Miuiiiginnent Act, 1H.'14 (4 & 5 Will. 4, c. 61), a. 5. 
(/) Revenue Act, 1862 (25 & 26 Vict. c. 22), a. 16. 

(gr) Wri;/ht v. ifarrt^lStid), 49 J. P. 160, <128. The spot in guostion woe a 
barren ruck at*a comdurable distance from the county of which it formed a 
pdtt , 

fA) Finance (1909-10) Act, 1910 (10 Bdw. 1, o. 8), Sohed. L, A. 

(t) IbuL; the Caipmifisioneie^iny refuse to grant a Uconiie for reotltymg or 
compuiiniiing aninta on any premiRoe in which from their aituation with respect 
to I dititi4ery they think it mexpeflicut to allow such busineaa to be earned 
on (tfpiritB Act,'1880 (43 A 44 Vict. o. 24}i a 88 (4)); ■ee’pp. 147, 163, sort. 

(» Finance (18p9-10} Act, 1910 (10 l^w. 7, o. 4 Sched. L. A. 
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14. Any pefson who brews beor for the use of any other 
* person at any place other than the premises of the person for whose 

use the beer is brewed, and any person licensed to deal in or reteil 
beer, who brews beer, is deemed to be a brewer for sale (ft). 

15. If any person brews beer withj>ut having in 'force a proper 
licence, nil worts, beor, and vessels,'^ utensils, and materials for 
browing in his possession are forfeited (2). 

The occupier of a house of dn annual value not exceeding d£8 
may brew beor solely for his own domestic use without taking out 
a manufacturer’s licence {m). 

16. A licence may be taken out annually by a maker of sweets 
for sale (u). 

The Commissioners (o) may make regulations prohibiting the 
manufacture for sale of British wines, or sweets, or made wines, 
except by persons holding a licence and having made entry for the 
purpose, and for fixing the date of the expiration of the licence, and 
may by those regulations apply any enactments relating to brewers 
of beer to manufacturers for sale of British wines, or sweets, or made 
wines ; and if any person acts in contravention of or fails to comply 
with any of those regulations, the ariicle in respect of which the 
oflence is committed is forfeited, and tfie person committing the 
oiTeiice is liable in respect of each ofTonce to an excise penalty of 
£50 (p). 

17. A mnhufacilurer’s licence, except in the case of a licence 
to a brewer not for sale, authorises not only the manufacture of the 
liquor to which it applies in accordance with the licence, but also 
wholesale dealing (subject in the ctiso of a spirit manufacturer’s 
licence to the provisions of the Spirits Act, 1880 (q)) in any such 
liquor which is the produce of the manufacture ')f the holder 
of the licence at the premises where the liquor is manufactured, 
and elsewhere by the manufacturer, or a servant or agent of the 
manufacturer, if the liquor is supplied to the purchaser direct from 
the promises where it is manufactured (r). 

SUD-Sscr. 3.— W/ioUsale Dealern' Lnencee. 

18. A licence may be taken out annually by a wholesale dealer 
in (1) spirits, (2) beor, (8) wine, or (4) sweets (s). 

A wholesale dealer's licence authorises the sale at any one time to 

(ft) Inland Revenue Act, 1880 (43 & 44 Viet. c. 20), s. 19. *• Brower ” in this 
Act means a brewer of b^or (liW., s. 2j. 

(0 iWti., 8. 10 (3). 

(to) Fioonoe (1909-10) Act, 1910 (10 Edw. 7, o. 8), SchoA 1., A. Pi-ovisions 
applioablo to Manufacturers' Liconccs, 2. 

(n) Ibid., Sebod. I., A. 

(o) The Uommissioiiers empowered by this provision' are the Oommissiqners 
of Inland Revenue, but see note (a), p. 17, jiosf. 

(p) Revenue Act, 1906 (6 Edw. 7, c. 20), s. 7 (2). ^ 

(a) 43 & 44 Viet. c. 24. . ' 

(r) Pmanoe (11109-10) Act, 1910 (10 Edw. 7. a 8), Sobed. I., A, Provisions 
applicable to Manufacturers’ Lioenci'S, 1; SeVod. L, B, Provisions i4>plioable to 
Wn^oaale Dealers' Licences, 2. 

(s) Finance (1909-10) Act. 1910 ^10 Edw. 7, & 8), Sebud. 1., B. 
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iNTOXlOATIKa LiQUOBS. 


Be(9,S. 

Excise 

licences. 


Justice^ 

licence 

nnnecenary. 


When 

wholesale 

dealer's 
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unnecessary. 
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licence 
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Additional 
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one person, in the case of spirits, wine, or sweets, of anj quantity not 
less than two gallons or not less than one dozen reputed quart 
bottles, and in the case of beer or cider, of any quantity not less 
Aan four and a half gallons or not less than two dozen reputed 
quart bottles; but ‘oot of any loss quantities (t)* 

If the amount sold at one- time is at least equal in quantity to 
the prescribed amounts, the size of the bottles in which it is sold 
is immaterial (u). 

19. A justices’ licence is not required in order to obtain 
these excise licences, the sales permitted being sales by whole¬ 
sale (a). 

20. A wholesale dealer’s licence need not be taken out by the 
holder of a manufacturer’s licence so far as respects the sale of 
liquor as already mentioned {h). 

The holder of a wholesale wine dealer’s licence may deal 
wholesale in sweets without any further Uconce (c). 

t 

21. An excise licence is not needed for the salo of foreign goods 
or commodities whilst such goods or commodities remain in the 
warehouse in \shioh they have been deposited, according to law, 
before payment of customs duties thereon, provided that every 
such sale be of not less than one entire cask or package of the 
liquors so warehoused Ql), and tiiat any such sale of foreign wine 
or spirits be not less in quantity at one time than 100 gallons 
thereof respectively (e). 

But a ship’s stores merchant who sells foreign wine or spirits 
in a quantity of less than 100 gallons at one lime to a foreign- 
going vessel is a dealer in wine and requires an excise licence, 
even though he keeps the wine in a oustoms bond within the 
meaning of the above provision (/). 

22. The additional retail licences formerly granted for the 
Bile of spirits, or liqueurs, or beer to a dealer in spirits or beer, 
and the licence for the sale of table heor, and the combined 
licefice for the sale by retail of wine and beer can no longer bo 
granted (g). 


(0 Finance (1009-10) Act. 1910 (10 Edw. 7, a 8), Bchcd. I., B, Provisiona 
apiiiicable to Wholenale Dualors’ Licences, 1. 

(u) t'airdaugh v. Ruberta (1890), 2-1 Q. B. D. 3o0. 

(а) Finance (ISUW-IO) Act, 1910 (10 F^w. 7, o. 8), a. 61 (.?), Sched. L, B; 
LiooiiHini' (Consolidation) Act, 1910 (10 lildw. 7 ft 1 Qeo. 6, c. 24), a. Ill (2) (i); 
and see R. t. i/eifA^fU'flBOl j, 01 L. J. (m. C.), 57. 

(б) See the texl^ ««pra; Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), 
SonM. 1., B, Provisiona ap|iliralile to wliolcaale Doalera’ Licences, 2. 

'c) / hid., Sched. I., D, Provisiona applicable to Wbulcaale Dealera’ Licences, 3, 

a) Exciae Licencea Aet, 1825 (6 Ueo. 4, o. 81), s. 12. 

A Excise Act, 1860 (23 ft 24 Viet. o. 113), a. 5. 

/) Tinweli v. Af«yAroA,^l{KM] 2 K. B. 790. 

» Finance (1909,10) Act, 101fr(I0 Edw. 7, o. 8), s. 61 (2). This enactment 
appears to^bave reitdbied obsolete the decisions in A. v. De RuUm 1 

Q. B. D. 5%(aa to resident holder and occupier, as to which see now Finance 
Act, 1010 (10 Edw. 7 ft 1 Oeo. 5, b. 35), a. 2), and ShoolhreU ft Oo. v. 8t. Paiurcu 
Jvaticaa (1690), 24 Q. B. D. 346 (aa to holding a licence to deal in game). 
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Part II.— Licences. 


^ Bod-Sjsot. 4.— Retailer^ Licencea. 

(i.) In QeneraL 

23. A retailer's licence authorises the sale at any one time to 
one person, in the ciise of spirits, wine, or sweets, of any quantity 
not exceeding two gallons or not exceeding one dozen .reputed quart 
bottles, and in the case of beer or cide:^ of any quantity not exceed¬ 
ing four and a half gallons or not exceeding two dozen reputed quart 
bottles; but nut of any larger quantities {h). 

(ii.) On-Lwncet 

24. An excise on-licence may be taken out annually by a 
• retailer of spirits (i). This licence permits the sale by retail of 
beer, cider, wine, and sweets, as well ns spirits (/;). 

In order to obtain this excise licence it is necessary to produce 
a justu-os’ licence (/). 

All pel sons retailing the spirits called in Scotland aqua vita 
must first take out a licence to retail 8}iirits, and they are in all 
resiiet'ts subject to all the same rules, regulations, and restrictions 
to which the holders of such licences are subject or liable(m). 

25. An excise on-licence may be obtained for the sale by 
retail in any house or premises specified in such licence (a) of beer, 
ale, and poilcr(n), tins licence covering also the sale by retail of 
cider (p), but no such licence can be granted to a sheriff's officer 
or officer executing ihe legal process of any court of justice(q). 

This liceiale dnu*s not aulhnnse any person to take out or hold 
any licence for the sale of wine or spiiibs, or sweets, or made wines, 
or mead, or metheglin (u), and it is only granted on production of 
a justices’ licence (b). 

26. An excise on-licence may be taken out annually by a 
retailer of cider (c) and perry (d). 


(A) yinaiice (I!I09-10} Act, 1910 (LO Edw. 7, o. 8), Sched. L, C., Provi^ona 
appliOHblo tu lictiiilen' Licences, 1. 

(«) Hid., Sched. 1., C. This liceuoe is called in Rnd,, a. 52, “pablicau’a 
licence.’’ 

(*) / hid., Sched. I., 0, Provisions applicable to Retailorit’ On-Licences, 2. 

(fj lacunstiig ((Jonsolldatiun) Act, 1910 (10 Edw. 7 & 1 Oeo. 5, c. 24), a. 1. 

(m) Excise Licences Act, 18X5 (6 Geo. 4,0.81), a. 15, as modiiied by the 
Finsnee (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. L, G, Provuiona 
apjilicuble to Keiailcra' On-Licences, 2. 

In) Beerhouse Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 64), a. 1; Beerhouse Act, 
18.H4 (4 & 6 Will. 4, o. 85), a. 1 ; Fitiuiice (1909-10) Act, 1910 (10 Edw. 7, c. 8), 
Sohi d. 1., 0. This licence is in ihui., a. 52, called a “ beorhouxe licence.” ' 

(o) Boertouao Act, 1830 (11 Oeo. 4 & 1 Will. 4, c. 64), a. 1; Finance (1909-10 
Act, 1910 (10 Edw. 7, 0 . 8), Sched. I., 0, Provisions applicable to Betailera 
Licences, 3. 

(p) / bid., Sched. I., 0, Provisions applirahio to Betailers' licences, S. , 

(q) Beeihouae Act, 1830 (11 Geo. 4 & 1 WilL 4, o.<64), a. 2. Aa to disquali¬ 
fications, see pji. 54 et aeq., post. , 

a) Beerhouse Act, 1H34 (4 & 5 Will. 4, o, n), s. 16. a ' 

i h) l.icenaing (('on8olidiitioii)'Act, 1910 (10 Edw. 7 & 1 Oeo. 5, o. 24), a^ 1. 
c) Finiiiu-e (19o9nd0) Act, 1910 (10 Edw. 7|^o. 8), Sched. L,.0, L” 
i/) Ibid., B. 52. 
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1kio:£1CATinq Liquoiih. 
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27. An excise on-licence may be taken oat Annually by a 
re^ler of wine (e) and by any pevsou (except a sheriff's officer, ox ' 
officer executing the legal process of any court ^)). 

This licence includes authority to sell by retail sweets as well as 
wine without taking out any further retailer’s liceiiee (y), and it is 
only granted upon productiop of a justices’ licence (/t). 

28. An excise on-licence may be taken out annually by a 
retailer of sweets (i). or made winea, or of mead or metheglin (j). 

A retailer’s on-licence authorises sale by retail of the liquor to 
which the licence extends for consumption cither on or off the 
premises (k). 

(iii.) Off-Licentes. 

29. An excise off-licence .may be taken out annually by a 
retailer of spirits (0. 

The holder of this licence may nut sell spirits in opon vessels, 
nor in any quantity less than one reputed quart bottle (in). The 
maximum amount authorised by this liconco is n sale at any one 
time to one person of spirits in any quantity not oxee^ediug two 
gallons or not exceeding one dozen reputed quart bottles (a). 

A justices' licence is not required for this excise licence if taken 
out by a spirit denier, provided that the premises are exclusively 
used for the sale of intoxicating liijuors or of intoxicating liquors 
and mineral waters oi other non-iutoxicating drinks, and inive no 
internal communication with the preinises of any person who is 
carrying on any otlicr trade or business (u). ff the premises do 
not comply with these conditions, the dealer must obtain a justices' 
licence before he can obtain the additional retail excise licence (p). 

30. An excise off-licence may bo taken out annually by a 
retailer of beer (q). 

The provisions with respect to this licence are the same as 
t^ose relating to a beer retail on-licence (r), except as to place of 
consumption. 


(•) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Selied. I., C, I. 

(/} Eefresbmeut UnuKea Act, 1800 {'M Sc. ‘24 Vicl. c. 27), s. 8. As to persons 
duqnolifird, see pp. 54 et <&/., jH>a. 

y) Finance (I90!l-10) Act, 1910 (10 Edw. 7, a 8), Schod. L,C, Frorisions 
applicable to Retnilon* Licences, 4. 

h) Licensing (UonsolidtUioii) Act, 1910 (10 Edw. 7 & 1 Qoo. 5, c. 24), s. 1. 

t) Excise Licences Act, 1825 (0 Oeo. 4, o. 81), s. 2: Fiuauco (1909-10) Act 
1910 (10 Edw. 7, 0 . 8). Schwl. L, 0,1. 

(f) Excise Liennoes Act, 182.1 (0 Oeo. 4, o. 81), s. 2. 

. Ik) Finance (1909*10) Act, 1910 (10 Edw. 7, c. 8), Sched. I.,0, Provisions 
applicable to Betailers’ On-Xacences, 1. 



a 111 ( 1 ). 

p) Ibid., a 1, , « 

S) Beerhouse Act,*18ao (11 Geo. 4 & \ Will. 4, c. 64), s. 1: TJ.'erbouse Act, 
183^.4 * tWiU. 4,0.85)^ B. 1; Finance (1909-10) Act, 1910X10 Edw. 7, o. 8), 
oeben. L, 0, II. * * 


(f) See p. 13, antt. 
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81. An excise o£f-licetice may be taken out annually by a 
*retai]er of cider («), which includes perry (<)• 

The provisions with respect to this licence are the same as 
those relating to a cider retail on-licence (a), except as to place of 
conHumption. * 

32. An excise off-licence may be ^takon out annually by a 
retailer of wine (6). A person holding this licence may not sell 
wijje in open vessels nor in any quantity less than one reputed pint 
bottle (c). 

A justices’ licence is not required for this excise licence if taken 
out by a wine dealer, provided tliat the premises are exclusively used 
for the sale of intoxicating liquors, or of intoxicating liquors and 
mineral waters or other non-intoxicating drinks, and have no internal 
communication with the premises of any person carrying on any 
other trade or business {d). If the premises do not comply with 
these conditions a justices’ licence must be produced (e). 

A person holding this licence may sell sweets as well as wine 
without taking out any further retailer’s licence (/). 


33. An excise off-licence may be taken out annually by a 
retiiiler of sweets (p). 

This licence authorises the sale of sweets in any quantity not 
exceeding two gallons or not exceeding one dozen reputed quart 
bottles, but not in any larger quantities (/<). In order to obtain 

this excise licence it is necessary to produce a justices’ licence (t). 

• * 


34. A retailer’s off-licence (whether for spirits, beer, cider, 
wine, or sweets) must not be granted to the holder of a retailer’s 
on-licence if the off-licence authorises the sale of any liquor which 
tho holder of the on-licence is not authorised to sell by retail under 
his oii-liccnce, and any retailer’s off-licence granted in contra¬ 
vention of this provision is void (/c). 

A retailer's off-licence authorises the sale by retail of the liquor to 
which the licerce extends for consumption off the promises only (f). 

(m) Finance (1909-10) Act, 1910 (10 E»lw. 7, c. 8), Sched. I., C, II.; Beer- 
houso Act, 1834 (4 & 5 Will. 4, o. S/*), s. ]15. 

(t) Finance (1909-10) Act, 1910 (10 EJw. 7, o. 8), s. 52. 

(a) S«'e p. 13, iiiite. 

\b) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), S3ched. I., 0, II._ 

(c) /bill., Sched. 1., 0, Provieious applicable to liettiilors’ Oil-Tdconcee, 3. 
See as to the former law, Vdmn v. Thatcher (1878), 3 Q. B. D. 316; Jimdyn 


y. Paraaa (1872), L. It 7 Exoh. 127. 

(d) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 61 (3); licensing (Con¬ 
solidation) Act. 1910 (10 Eilw. 7 * 1 Geo. 5, o. 24), s. Ill (j). See as to tlie 
{onner law, R. V. Itiahop (1886), 80 J. P. 167. 

(r) Licfmsing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 6, c. 24), s. 1. 

(/) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. L, C, Provisions 
spi'iUcablo to Botailora’ Liceucos, 4. ........ 

(p) Excise Liiouces Act, 1825 (6 Geo. 4, o. 81), a. 2; Finance*(1909-10) Apt, 
1910.10 E<lw. 7. c. 8), Schi-d. I., 0, IL 
(A) Finance (1909-10) Act, 1910(10 Edw. 7,,c. 8), ^ohod. I.,0, Provisions 
relating to Botailors* Licence, 1 (a). 

(«) Licen-iiig (('<<^solidBtion) Abt, 1910 (10 Edw. 7 A 1 Geo. 6, c. 24), s. 1. 
hMnanoe (1909-10) Act, 1910 (10 Edw. 7, e, 8), Sched. I., 0, Provisions 
sppUoable to Betaileis’ Liconees, 2. . 

(0 Ofl-Lioenoes, 1. 
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Sub-Sect. 6.~-Exemptiont. • 

35. Me«1ical practitioners, chemists, and druggists are, by tho‘ 

practice of the excise anthorilies, not required to have a licence for 
the sale of spirits made up in medicine. The Spirits Act, 1742 (m), 
does not, nqr ddes an 3 ’thing therein contained, extend to any 
physicians, apothecaries, Rvrgeons, or chemists as to any spirits 
which they may use in the preparation of medicines for sick 
persons only (w). . 

In any case, no justices’ llcoiice is required for the sale of spirits 
made up iu medicine and sold by medical practitioners or chemists 
and druggists (n). 

36. Nothing in the Licensing (Consolidation) Act, 1910 (o), 
affects or api)lieB to spruce beer and black beer. It thus appears 
to be unnecessary to obtain a justices’ licence in order to sell 
them, but an excise licence to sell beer is required if it contains 
more than 2 per cent, of proof spirit (p). 

Sect. 3.— Justices’ Licences. 

37. Justices’ licences are in reality certificates which authorise the 
excise authorities to grant excise licences in pursuance of them (({). 

They are all retail licences, and may authorise the granting of 
the particular excise licence which is required (r). 

Separate licences of justices are not required in the case of 
separate excise licences, and a justices’ licence comprehends per¬ 
mission to the licensee tu take out as many excise licences as are 
speciiied in such justices’ licence (s). 

38. The licensing justices may at their general annual licensing 
meeting grant justices’ licences to such persons as in the execution 

(m) 16 Geo. 2, c. 8, s. 12. Thooe words remain unrcpealod, ulthimgh the rest 
of the Act was finally repealed by tho Statute Law Buvision Aot, 1867 
(30 & 31 Yiet. c. 59). It is Lmo that where any Act passed after 30th August, 
*^1889, repeals and re-enacts, with or without modiiioation, any provisions of a 
former Act, references iu any other Act tothoi'rovisions so repcalerl are, unless 
the contrary intention appears, construed us references to tho provisions so 
re-enacted (interpretation Act, 1889 (52 & 53 Viet. o. 63). s. 38 (1); and tv'e title 
Stattttes) ; but there is no such prevision with r««»dto Acts repealed before 
1889, and it therefore seems impossible tg read tho Act, 1742 (16 Geo. 2, 
c. 8). 8. 12, as though it now referred to excise licences required by tho Excise 
Licences Act, 1826 (6 Geo. 4, c. 81), or by the Finance (1909-10) Act, 1910 (10 
Edw. 7, c. 8). But see the Excise Licences Act, 1825 (G Geo. 4, o. 81), s. 31, 
which is repealed by the Statute Law Revision Aot, 1873 (36& 37 Viet. c. 91). As 
to doctors, wemiste, anddm^sts generally, see title Medioikb and Pjuhhact. 

(n) Licenmag (Consolidation) Aot, 1910 (10 Edw. 7 & I Geo. 5, c. 24). 

B. Ill (2)(h). • ^ 

M Spnioe beer differs slightly from black beor. The fonner is obtained by 
boihng the green tore of the black spruce {abim nigra) in water, concoiitratine 
the decoction, and adding treacle or sugar, and yeast. The latter is made from 
the buds of As Norway spruce iabia exodaa) (Chamber’s Encyclopmdiii 1867. 
sit. "Spruce, Essence of”). ^ 

( p) Licensing (Cousolulation) Act, 1910 (10 Edw, 7 & 1 Goo. 6, o. 24), 
B. Ill (2) (d); InUnd Buvenae Act, 1880 (43 & 44 Viet. c. 20), s. 2; Customs 
and Inland Bevenufi Act, 1885 (48 & 49 Yloi o. 5^, s. 4 (1). 

(g) Seq Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 6. o. 24), s, 1 

(f) See 6.’»(l). ‘ . » 

(«] Ibid., 8. 42 (3^ 

r , ' * . 
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of their powers unflur the Licensing (Consolidation) Act, 1910 («), 
ai*d in tlie oxereiHo of their discretion, they deem proper (f), and 
the High Court will not interfere with their discretion (u), even 
tiiough the person to whom they grant the licence appears not to 
be carrying on and not to intend to carry on tile business for 
which ho obtains the licence (t?). # 


Part III.—Grant of Licences. 

Sect. 1.— Excise Licences. 

SoB-SacT. 1 .—By whom grantal. 

39. Every oxclso licence nnthorisod to bo taken out by the 
Excise Licences Act, (w), if taken out witliiu the limits ol the 
ho.id office of exci.se in London, is granted under the hands and seals 
of two or more of the Coinmiasiouers (a), or of such persons as 
they employ for that purpose, and the requisite duty must be paid 
at such head office ut the time of granting the'liccncc (a*). 

40. Every such licence taken out elsewhere is granted under 
the hands and seals of the collector and supervisor of e.^ciBe‘ within 
tlio collection and ilisirict, and the requisite duty must be paid to 
such collector at the time of grauling the licence (a). 

41. Such Comnii.ssioncrs (a) and the persons emidoyed by them, 
and every collector or other person having cliarge of tiie collection, 
and supervisor, .are respectively authorised and required to grant 
and dolivwi every such licence to the person applying for and 
legally enlillcd to rG:;t'ive the same forthwith upon payment of the 
duty Lhoreupoii imposed, free from all poundage, fee, gratuity, nr 
any oth«*r ])ayment wliatsocvor (h). 

{t) riicoiisin^ (Ooiis<iliil.itiriii) Act, ItllO (10 Eilv. 7 & 1 Oeo. 5, c. ‘J-l), a. 9. 
The drut'liiij; of Iho Act scoin.? to render nt no Tiiliio tho dccii<icin in R. v. 
fl'tVfrinsxn (1804), 10 L. T. OTQ, that jualicof* cannot rostrict au iniikoepet's 
licenco to calu for conxuinpliiin off the premises. 

(«) Afn/* Corftoralim v. Ryder, [1907] A. U. 420; Be Xuttall, R. v. Sherrard,, 
(18S8), 4 T. L. K. S40. 

(v) Leeds CoTiuiration t. Byde^, sujrra; Re,NuttcdI, B. v. Sherrard, supra; but 
Bee B. y. Binyhmn (INIS), r,3iiru*s Justice, 24th eil., p. 48; SOtli ed., p. 120; 
R. y. Htdmes (1881), 45 J.*T’. '872; R. v. Allmey (1871), 35 J. P. 634 (a railway 
arch). It seems thnt a limited compiiny cannot hold a licence, but that the 
licence may be hold on its lichalf by its sccietary or other duly authorised 
officer (R. y. Lyon (1898), 14 T. L. R. 357, 0. A.). 

Iw) Excise Licencos Act, 1825 (6 Goo. 4, o. 81), b. C. 

(a) Le., tho Cummi8''ionora ol Customs oinl Excise. It ehould be noted (hat, 
as from 1st April, 1909, the management of excise duties, apd the care and 
management of all nialtors theratidore dealt with by tho collectors of^ Inland 
Reienuo, are tiansforn'd to the Cummissiuners of Customs and Excise; see 
Finance Act, 1908 (8 Edw. 7, c. 18), s. 14; Excise Transfer Order, 1909, Idth 
Februaiy {London Qazeite, 1909, 16tn February, 1212). By, the same order all 
statutory I'oforeucos to “ Collector of Customs," *' Collector of Inland Revenue,", 
“ Collector of Excise ” are to bo constiued, so far as relates to matters trans¬ 
ferred under the order, os referring to " Collector yt Cuttqms and Excise," the 
same rule applying to the word “ officer,” and from the date of coming into 
miomtion ot tho said,order tho CbmmissionerB of Customs ore styled "the 
Cfoinmissioners of Customs and hlxoise." • ■ * ' 

(5) Excise Licences Act, 1825 (6 Gro. 4, e. 81), s. G. As to amounts of 
various duties, see title Rbviwvb. 
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42. Almost identical proTisions exist in regard to the grant of 

wine retail licences (c). , ‘ 

Hut any licence specified in the First Schedule to the Finance 
(1909-10) Act, 1910 (d), may be granted on payment of the appro¬ 
priate duty 1)^ any officer of customs and excise antlioriKed to 
grant the licence by the Commissioners (d), and if the duty exceeds 
£60 half only of the duty need be paid at the time of obtaining the 
.licence (c). 

Sxrs-SsCT. 2 .—Different Kinds of Qrant. 

43. If any person begins to carry on any business for which an 
excise licence is required, he not having before taken out any such 
licence, such licence may be granted for the remainder of the 
current year in which it is taken ont, ending the lOlh October 
next following, upon payment of a proportional part of the duty 
thereupon imposed, according to the quarter of the year in which 
the licence is taken out (/). 

But no person who at any time has taken out an excise licence 
for the carrying on of any business for which an excise licence 
is required, and who in any subsequent year after such licence 
has expired takes out a new licence for the carrying on of the same 
business, whether on the same or on other premises, is deemed to 
be a person beginning to carry on such business, so as to entitle 
him to take out such licence upon payment of a proportional part 
only of the duty; but he must pay the whole duty, unless the period 
of time between the expiration of the former Uccnco and the taking 
out of the new licence is at least a period of two years (^). 

44. Every person who has taken out excise licences for the 
brewing of beer, or the distilling or making of low wines (A) or 
spirits, or for selling beer, cider, or perry by retail to be consumed 
on the premises, or for selling spirits or foreign wine, or sweets 
or mode wines, or mead or metheglin, by retail, under or by 
virtue of the Excise Licences Act, 1825 (i), and who intends to con¬ 
tinue the business for which such licence was granted beyond its 
pxpiralion, must take out a fresh licence for the year following, and 
must so renew the same from year to year so long as he continues 
such business, and must pay*the duty ina^psed thereupon at the 
time and place provided (y). 

45. If the premises in respect of which any excise licence has 
been granted are burnt down or otherwise destroyed, or rendered un¬ 
inhabitable by fire or other unavoidable cause or accident, the persona 
authorised to grant licences within the district or place in which 
such premises were situate may, upon due notice thereof, by 
indorsement on such licence, or otherwise, ns the (lommisaioners {k) 


e) Refret-huaeiit llouMfl Act, 18ii0 (23 & 24 Viet. c. 27), e. 10. 

.<0 10 Hldyr. 7, o. 8, a. 49 (1). Aa to tbeae lirencoa, eeo p. 10, anU. 

^e) Finanra (1909-10) Act, 1910 (lu Edw. 7, c. 6), a. 49 (3). 

J) Excim Licenoea Act, 1825 iG Qeo. 4, o. 81), a. 17. 

* ‘ ibid., a. 10. « 

. j “ Low wines ” mitana apirita of the first extraction conTejed into a b« 
wines receiver (Spirits Aot, 1880 (43 & 44 Viot. c. 24), a. 3). 

• W ffOeo.4.0.81 • 

(A ExciseLioencea Aot, 1825 (6 Qeo. 4, e. 61), a. 16. 

(•} Aa to tha OommiMioaerai see aote^a), p. 17, ante. 
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direct, authorise the person authorised to carry on business by such Brnr. l.' * 
licence at the premiseB so destroyed or rendered uninhabitable, to Excise 
carry on such business at any other premises in the same district Ueences. 
or place, of which due entry must be thereupon made by 
him_ at the time of removal thereto: provided always, that whore 
he is by law required to be duly authorised by justices to Wp 
a common inn, alehouse, or victualling house, the persons so 
authorised to Kraut licences may nut authorise him as aforesaid, ' 
unless he produces to them such authority from justices of the peace, 
as by law required in that behalf, to keep a common inn, alehouse, 
or victualling house, in premises to which he desires to remove (1). 

46. Upon the death of any person licensed under or by virtue Ordinuy 
of any law of excise, or upon his removal from the premises at ^nuufet. 
which he was authorised by such licence' to carry on the business 
mentioned therein, the persons authorised to grant licences may 
authorise, by indorsement on such licence or otherwise, as the 
Coinuussioners (m) direct, the executors or .administrators, or 

the wife or child of such deceased person, or the assignee of such 
person so removing, who bliall be possessed of .and occupy the 
premises before used for such purpose, in like manner to carry 
on the same buBines.s, in or upon the same premises during 
the residue of trie term for which the licence was originally 
granted, without taking out any fresh licence or payment of any 
additional duty or any fee thereupon: provided that a fresh entry of 
the premises at which sych business continues to be so carried on is 
thereupon made *by and in the name of tho person to whom such 
authority is granted; hut no such authority is to be granted 
for the sale of beer, cider, or perry, or sweets, or made wines or sweets, 
me id, or nietheglin by retail to be consumed upon the premises for 
which the original licence was granted, except where a pioper 
justices' certificate, made after the death or removal of the former 
occupier of tiie premisos, is produced, approving of the person to , 
whom such certificate is given (n). 

47. The foregoing provisions relating to the transfer of excise ffioTisiooB 
licences in ilie case of the removal of any person from the premises “ ^ 

at which he is licensed -ipxtond to licences granted under the u^^,. 
liefreshruent Houses Act, l^UO (o): provided that no licence granted (i.) rite n«. 
under that Act for the sale of foreign wine to be consumed upon » 

the premises may bo transferred by the ollicors of excise, unless the 
assiguee of such licence he duly licensed to keep a refreshment 
house, nor unless he produces to such ohicers a certificate from a 
justice of th.e peace oc'ting for the city, borough, town,.or place in 
which the premises are situated, that such justice does not object 
to tho transfer being made; and, further, that no licence so 
transferred may authorise tho assignee to carry on the business men¬ 
tioned therein for a longer period than five weeks from thd date of . 
transfer, unless he has in the meantime qu alified himself to 

ff) Excise liccnoes Act, 1H‘J6 (il Geo. 4, c. 81). a. fl. • * 

fill) As hi the Cunuui^si«iueri«, seo note (a), p. 17, ante. 

(It) Excise Liconot’S Act,,lS25 (C Gen. 4, c. si), b. £1. . ’ * 

(<i) 28 & 24 Viot c. 27 ; numoly, wine retail iicenoes and refroshment house 
Uceuoes ; u tu the luUur, see pp. 92, 03, 
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become the holder of a licence of tho like kind according to tiie 
provisione of that Act (iO . ' 

48. Upon the death of any person licensed to sell beer or 
cider under ,tlie Beeriiouse Act, 1830(9'), the Beerhouse Act, 
18S4 (r),*©!'the Beerhouse Act, 1810 («), hoforo tho expiration of 
the licence, the person \vuthori.sed to grant licences may auihorise 
by indorsement or otherwise, as the Conmji88ioners(0 direct, 
his executors or adiiiinistrators, his willow or child, who are 
possessed of and occupy the dwelling-house and premises before 
used for such purpose, to continue to retail beer and cider in tlie 
same house and premises during the residue of the term ior which 
the licence was originally granted without taking out any fresh 
licence or payment of any additional duly thereon; and also at 
the expiration of such licence, in case I ho residue of the said term 
is lcs.s than three calendar moinhs from the deatli of the peisoii 
licensed, to grant a new licence to such executors, administrators, or 
widow', on payment.of tho proper licence duty and entering into the 
usual bond (u). 


Sub-Sect. 3. — Duration of Licence. 

49. Manufacturers’excise lieoiicos expire on tho BOth Sopleraher, 
and wholesale dealers' licences expire on the BOlh June in every year, 
and any other licences specified in the Fiist Sciiedulo to tho Financo 
(1809-10) Act, 1910 (r), which are to he taken out annually, expire 
on the BOlh Septernher, provided that where,a rctajler’s olMiccnce for 
the sale of any liipior is held by the holder of a‘wholesale dealer's 
licence for the sale of the same liciuor, the retailer's licence expires 
on the same day as tho wholesale dealer’s licence (tr). 

Sub-Sect. 4 .—Ertent «/ Lkeme. 

(i.) As to Persons. 

50. Persons in partnership and carrying on their trade or 
business in one place or so.t of ijremisoa only are not obliged Ic 

^ take out more than one licence by or under the authority of the 
Excise Licences Act, 1825 (x), in any one year for the purpose o. 
carrying on such trade or business (x). 

Persons trading in partnership, and in one house or premises 
only, are not obliged to take out more than one licenco in any ono 
year for selling any beer by retail under tlie liocrhouse Act, 18B0 (.y), 
providotl that no one licence granted by virtue of that Act may 
authorise any person to sell any beer, ale, or porter under the pro¬ 
visions of that Act, in any house or place other than the place 

(p) Revenue Act, 1862 (2d & 26 Viot. o. 22), s. 16. 

Iff) 11 Oeo. 4 & 1 Will. 4, c. 64. *• 

r) 4&5 Will 4, o. 86. 

*} S & 4 Viet. e. 61. 

0 As to the Commiesionors, see note (a), p. 17, ante. 

m) B<>GrhouBf3 Act, 1840 (3 & 4 Viet. o. 61), ». 8. 

v) 10 E(lw» 7, c.*8. v 

w) Ibid., s.‘4» (2). 

^ (as) Excise Licences Aet, 1825 (6 Ooo. 4, c. 81), fc. 7. As to pnrtnorsMi 
goneraliy.'sce title PARTWEHsrin*. ' 

(y) 11 Oco. 4 & I Wm. 4, c. 64. 
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mentioned in the licence and in respect whereof the licence is 
granted (a). 

(ii.) As to Premisn. 

51- No one licence laltou out under or by auNiority of the 
Excise Licences Act, 1825 (a), by any persons excej)t auctioneers and 
maltsters, authorises such persons to carry on tlie business men¬ 
tioned in such licence in more than one separate and distinct set of 
premises, such premises being all adjoining or contiguous to each 
other and situate in one place, and held together for the same business, 
and of which they have made lawful entry to carry on therein 
their business at the time of granting such licence, but a separate 
and distinct licence must be taken out by all such persons to carry 
on Ibeir business in any other premises: provided that where the 
amount or rate of such licence (le[)ends up'oii the quantity of goods 
made or mnnufactured by the persons to whom the licence is 
granted, such quantity is computed from tlie respoi-iive goods only 
made or manufactured by them at the preiniscsun respect of which 
the licence is granted, and does not int-lude goods made or manu¬ 
factured by them at any other premises, for which a separate and 
distinct licence is required (rO- 

Every excise licence for the sale of any intoxicating liquor 
only authorises the person to nhoin the licence is granted to carry 
on the business mentioned therein in one set of pcuiuises, to be 
specified in the licence (6). 

* j 

Skct. 2, — Juslivea' Licences. 

Suu-SJitCT. 1 .—Afeetiuya for gruutiug Justices’ Licences. 

62. These may be divided into (1) the general annual licensing 
meeting (r), (2) stalulory adjournments of the annual meeting, and 
(3) special sessions, called transfer sessions. 

53. For the purpose of granting justices’ licences the licensing 
justices for every licensing district inu^t, within the first fourteen 
days of February in every year, hold a special session called the 
general annual licensing meeting (d). 

The licen^iug justices must hold a uiccling at least twenty-one 
days before the general annual licensing meeting and appoint the 
day, hour, and place at which the general annual licensing meeting 
is to be held (e). 

54. A licensing district is a petty sessional division of a county, 
and a borough having a separate commission of tlie pei^ce. Where 
a county is not divided into potty sessional divisions the whole 
county, ex<dudiug the area of any borough having a separate 


(s) Boorhouae Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 64), 8.10. 

(aj ISxcitio Licences At-t, IB'Jo (6 Qeo. 4, c. 81), a. 10. 

0)) CvAtoiiis and Inland Revenue Act, 1800 (53 & iM Viet. b. 8](.«. 9. 

M As to the general power to grant liccucoH at this meeting, wo p. 17, ante; 
Licensing (Consolidation} Act, 1910 (10 Eilw. 7 & 1 Qeo. 5, c. 24), s. 9. i 

(d) /Wd., B. 10 (1). 

(e) nid., 8. 10 (2). 
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(} 0 Tnmi<t 8 ion of the peace, is deemed to lie a petty sessional dm8io&(,jr). 
The City of London is deemed a borough ig). ' 

55. The licensing justices may at any general annual licensing 
meeting adjenrn ihe meeting to such day and place within tho 
licensing district as thjiy think fit for meeting the convenience of 
persons intending to apply for justices’ licences, and a day and 
place for at least one such adjourned meeting must be so > 
appointed (h). 

Every such adjourned meeting is deemed to be a continua¬ 
tion of ihe general annual licensing meeting, and must he held 
within one month from the date of the original meeting, and the 
first adjourned meeting must not be held on any one of the five 
days next after the date of the original meeting ; but where an 
applicant for a justices’ licence through inadvertence or mis¬ 
adventure fails to comply with any preliminary requiromeuts of 
the Licensing (Consolidation) Act, 1910 (i), the licensing justices 
may, upon such terms as they think proper, postpone the con¬ 
sideration of his application to a subsequent meeting, and if at 
that meeting they are satisfied tliat such terms havo been complied 
with, may consider the question of the grant of the licence as if 
such preliminary requirements had been properly complied with (,/). 

A meeting held for a postponed application under this 
provision may be held if necessary after the date on which an 
adjourned general annual licensing mooting may be held, and, as 
far as that application is concerned, the* powa" of the licensing 
justices may be exercised as at an adjourned general annunl 
licensing meeeting (il;). 

56. When the licensing justices have appointed the day, hour, 
and place of the general annual licensing meeting, the clerk must 
within five days send copies of notice thereof to the proper police 
officers (1), who must cause a copy to be fixed on tho door of the 
church or chapel of the Church of England (m) of any parish iu 
the licensing district, or, whore there is no such church or chapel, 


(/) licenBing rConBoIidatioii} Xct, 1910 (10 Edw. 7 & 1 Goo. o, c. 21), b. 2 (1). 
** County ” includes any riding, pai-^ or division of a county having a sepanilo 
eonunission of the peace and a Boparate quarter sossions {ibid., b. 110). 'Ae 
areas of the counties of Surrey and Midolesox are not allorecl for licensin!: 
purpoBOB by the liocal Government Act, 1888 (31 & 32 Viet. o. 41), 8. 93 (2) 
^e transfer of an outlying diBtrict of a county to another county under the 



[1899] 1 a B. 39. 0. A.). 

(g) liicenaing (ConBolidation) Act, 1910 (10 ]5dw. 7 & 1 Qco. 6, c. 24), i. 3 (4). 
h) Ibid., 8.10 (8). 

' 10 Edw. 7 A 1 Geo. 3, c. 24. 

Ibid., 9.10 {4), 

Ibid., and ^ B. ^ Groom, Ex parte CoiioW, [1901] 2 K. B. 137. 

,, In the*iiietrop<)litan police district and in the City u London the high 
constable takes the place of the police oflicers. 

(ft) Bee Ormerod v. Chvimbk (18^7), 16 M. & W- 367; Caigtr v. fi*, Mary. 
/iftRcto, Vt^ry (1861), 30 L. J, (u. 0 .) 39, 61; and title JSooUESiASTiOAL Law, 
V 0 I.XL, p. 788. 
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on Bome oMier puUio and conspicuous place in the parish, and the 
ciSrk must also cause n copy to . be served ori every licensing 
justice and on the holders of justices' licences in the district, and 
on any person who has applied for a justices’ licence. 

The same procedure must be followed as respects notice of any 
adjournment of a general annual licensirf!; meeting, but a copy of 
the notice need not be served on holders of justices’ licences or on 
applicants for justices’ licences who are not required to attend at 
the adjourned meetings (n). 

The due publication of the above notices seems to be a condition 
precedent to the jurisdiction of jnsticea to grant licences (o). 

67. The enactment that the adjourned meetings are lo be held 
witiiin one month from the date of the general annual licensing 
meeting is not merely directory but imperative, and licensing justices 
have no power to adjourn the hearing of an application to a day 
Bubseiiuent to the end of the statutory period ip), unless the bear¬ 
ing before the end of the statutory time is prevented by the diih- 
cullies 01 the justices themselves, and by tho justices being unable 
to copo with the business (q). 

A g(!nerul annual licensing meeting, or an adjourned licensing 
meeting, is quite di.stinct from a “ S 2 )ecial sessions ” (/). 

68. At the general annual licensing meeting in each year the 
licensing justices must appoint a day, hour, and place for not less 
than four nor more than eiglit special sessions (called transfer 
sessions) to bo <4iu!d hi their ilistrict during the ensuing 3 'ear, at 
periods as near as mny bo Gijually distant, and the transfer of a 
justices' licence and the special removal of a justices’ licence cannot 
he authorise<1 oxceiit at transfer sessions or at a general annual 
licensing meeting fs). 

When the day, hour, and place for transfer sessions have been 
a]>]>ointed, tho saino procedure must be followed for tho pui'iiose of 
giving notice thereof as is directed for tho purpose of giving notice 
of a general annual licensing meeting {t). 

t 

Sdd-Sect. 2.—Different KiiuJs of Grant. 

(i.) In Oenerul. 

69. The dilteronl kinds of grant which can be made at the 
general annual licensing meeting, or an adjournment thereof, are as 

(n) Licensing (Connolidation) Act. 1910 (10 Eilw. 7 & 1 Oeo. 6, c. 24), 
■, 10 (5); Uigb Constables Act, 1809 (32 & 33 Viut. o. 47), B. 3. 

(o) H. V. Jinnee (1848), 12 J. P. 262. 

( p) R. V. Ornom, Ex parte Cobhold, [1901] 2 K. B. 157; R. v. Licensing 

Jusltces, Ex parte Whiting (1903), 89 L. T. 474; and see Weliber v. Jiirienheaa 
Justices (1897). 61 J. P. 6IV4; R. v. Landm County Justices and Lon-hn County 
CouueJ, [1893] 2 Q. B. 476. C. A. 

iq) See R. V. Ismdon Caanty Justtees and London County Council, mpra ; R. v. 
Brtibil lAcensing Justicos, Ex parte Whiting, »u;«ra. 

(r) B, y. Newcastle.-oa-Tyns Lieensing Justices (1887), 51 J. F. 244, 0. A., 

f «r liord EatuBK, M.B., and Fry, L.J., at p. 246*; see also parte Martin 
1876), 40 J. P. 133. 

(b) liioensing (ConsAUdation) Act, 1910 (10 Ej^w. 7 & 1 Geo. 6, A. 24), 
b.22(I). 

(() Ibid,, 9. 22 (2): OB to Buoh prooednxe, see p. 22, onto. 
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Intoxicating Liyuona. 


' Sect. 2 . follows(1) New licence (a ); (2) renewal (5); (8) removal (ordinary 
JnsticeB' or Bj)cci:il} (c); (4) transfer UD ; (5) provisional grant of a new 
Lteenceg. licence (c); and (G) provisional ordinary removal (/). 

. (ii.) Keui Licfhce. 

p 

New licence 60. “A new juaticos’’*licence’* is a justices’ licence granted at a 
general annual licensing meoliug otherwise than by way of renewal or 
transfer C«7)- 

If the licence is not for the sale of the same kind of liquor, or 
does not contain the same conditions of sale, the licence is a new 
licence. Thus, a licence to sell spirits upon premises previously 
licensed for the sale of wine and beer only is a new licence (k). and 
where the licence previously lield is a “ six-day ” licence, an applica¬ 
tion for a licence without-the “ six-day ” condition is an application 
for a new licence (/). 

(ill.) JUticwal. 

KenewaL 61. “The renewal of a justices’ licence” means, for the pur¬ 

poses of the Licensing (Consolidation) Act, 1910(j), a justices’ licence 
granted at a general annual licensing meeting by way of renewal 
of a similar licence which was in force in respect of tho premises at 
the dale of the application (j). 

Where an application is made for the grant of a licence in respect 
of premises in respect of which a similar licence is not in force at 
the dale of the application, but was in force at the date of the general 
annual licensing meeting in the previous year, the aiiplication is 
deemed an application for renewal, and the grant of the application 
is to be treated as a renewal if the licensing justices are satisfied that 
the applicant had reasonable cause for not making his application 
at the previous general annual licensing meeting (j). 

Application 62. A licence may bo transferred in certain circumstances from 

by traxuferee. JjJjq holder to some other person (ft), and if such transfer takes 
place the transferee becomes a lic'^nce-holder, and can therefore 


(ff) Licpiising (Consolidation)Ai;t, 1010(10 Edw. 7 & 1 Qco. .7, c. 24j,s. 12 (1) 
see tjie text, 

{b) J/ioen»ing (Oonsolidatiou) Act, 1910 (10 Edw. 7 £ 1 Cco. 5, o. 24), s. 16 (1) 
see (ne text, in/ru. 

(c) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qoo. 5, o. 24), s. 24 
see p. 26, /fost. 

(a) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6,c, 2-1), s. 22(1} 
Boe ^ 26, post. 

(e) LiceoBingtConRolidatioD)Act 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), b. 33 (1) 
Bee p. 30, poti. 

(/} Lioen8ing(ConBolidation) Act, 1910 (10 Edw. 7 & 1 Gno. 6, o. 24), s. 33 (4) 
see p. 31, pott, 

• (p) Licensing(Oonsolidation) Act, 1910 (10 Edw. 7 ft 1 Geo. 6, o. 24), b. 12 (1) 

* SCO the toxt, tnyVa, and p. 26, rmst. 

(A) Marmrk r. Codlin (1874), L. B. 9 Q. B. 699. 

(t) jR. V. Vretakmtt LicentKng Jwtiixi (1886), 21 Q. B. B. 86, OfA.; followed 
ui Elluy. Linculn Lkmtwg Jmtieea (1888), 52 J. F. 88. 

, (i)iXicenBing (ConBOlidxL|ion) Act, 191C (10 Edw. 7 & 1 Geo. 6, c. 24), 

Ik 16 (1). ' ' 

(ft) Bco p. 26, post. 
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apply for ft renowalof hia licence at the next general annaal licensing s*ct. Si * 
meeting. , Jnetices* 

If a new tenant comes into the premises and applies for a Licences, 
licence at the general annual licensing meeting, or an acljouinment 
thereof, such new tenant may apply for the renewal of the old by new 
licence (/). ^ * tenant 


63. A licence is not a “renewal" unless a licence in respect of When licence 
the premises existed during the year before tho application for such 
renewal (ni). 


‘Tfeiiewal.” 


64. If a provisional grartt of a licence has been obtained, and Renewal of 
there has been no order making such provisional grant final, the P™'^”k>nal 
provisional licence may bo renewed, even though the premises have 
been completed and an application to the licensing juaticea for nn 
order declaring the licence final has been made and refused; h it 
the renewed licence will still be provisional only (»). 


(»▼■) liemoral, Ordimry or Sptciiil. 

65. The removal of a justices’ licence is its removal from the RemovaL 
premises in respect of which it was granted to other premises (o). 

Such removal may, suhji^ct to certain limitations, be authorised by 
the licensing justices at their discretion, either on an application 
for the purpose made on any ground (called an ordinary removal), Ordinary 
or on an application made on the special ground (and called a special removal 
removal): (1) that the licensed premises are or are about to bo Simciai 
pulled down or,occupied under an Act for the improvement of remoTol 
highways, or for any other public purpose; or (‘2) that the licensed 
premises have been rendered unfit fur use for tho business there 
carried on under tho licence by fire, tempest, or other unforeseen and 
unavoidable calamity (p). 


(/) R. V. Matk-f lUmworth Liri-n.*ii>g Juftins (1887), 56 L. J. (si. C.)n(i; Si/rntma 
▼. iredwmie, [1S94] 1 (A. li. 401; and tiee LenJa Corporuti-m v. /b/iHfr, [1907] 
A. C. dSO; R. V. l.iierpool Juaticea (1888), 11 CJ. R, 1). 688, 0. A. lint see 
the remarks of Lord Kshkii, !M.U., upon tho u^n of tho word “ ronowal” in his 
judgment in if. v. LiverpoolJtiaiia' 4 , supra, in I’rie v. Jautea, [1SP2J 2 ti. B. 
428, G. A., at 11 . 438, and R. v. Weal Ruling of Yorkahire Jualuea, Er jtarte JliU* 
(1895), 59 J. P. 278, per C.VVH, J. 

(m) Ex parte Tarbalh (1874). 31 L. T. 5T3, per Bi.iOKiunix, J. Formerly 
it mode no dilTnroiice that the old tenant tiud not given up poss(‘.wiun 
to the owner, and that tho owner had applied at tho next (renerai annual 
Uconsing meeting after lie hud regained poaKPssiun, but probably the new 
proviaion as to tbo dofiuitiou of renewal (tiee p. 24, auie) makes a dilTcronco in 
tUa respect {Ex parte TarhoJh, supra). Formerly, also, if a licensee beeitnie 
personallv dimiU(iliKe.d or hud his hcenoe forfeited in such a way as to bring tho 
case within tbe ]troTision corrospniiding to the Licensing (Cunsolidatimi) Act. 
1910 (10 l<lldw. 7 & 1 Q(H). 5, 0 . 24), s. 87, and an applicant 6n behalf of the 
owner obtain^ a temporary authority to soil under tlmt pniviBion. but failed m 
tho further application to the next speuiul sessions, a siibaoiinent iqiplicalion at 
the next general annuid liceusiiig mooting could not be mudo for the renewal 
of the licence {Sievms v. Oreen (1889), 23 a B. D. 143),' but apparently tho 
now definition of renewal (see p. 24, avfe) has altered this. 

(n) Jt. T. Lotion, (huniy Justices (1889), 21 Q, B. D. 341 i as to provisional 

grants, see p. SO, post. , * ' •!!, 

^o) Jiiconsiug (CouAilidation) Act, 1910 (10 Edw. 7 & 1 Geo. ft, e. 21), 

* ( pi /*6W., 8. 24 (2). As to a private building scheme, soo A v. Northumbsrlaud' 
Justices (1878), 43 J. P. 271. 
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66. An ordinary removal may be authorised to any premisei 
within the same licensing district as the already licensed preiniseg, 
or to any premises within a licensing district witiiin the same 
county, Dy the licensing justices of the district to which it is 
desired to.rembve the licence (q). 

A special removal may., be authorised to any premises within the 
same licensing district as the already licensed premises, being in 
the opinion of the licensing justices fit and convenient premises for 
the purpose (»-)• 

67. Justices cannot make an order for an ordinary removal 
unless they are satisfied that no objection to the removal is made 
by the owner of the premises from which the liconc.e is to be 
removed, or by the holder of the licence, or by any other person 
whom the justices may determine to have the right to object to the 
removal (s). Subject as aforesaid, the licensing justices have the 
same power to make on order for removal as they hav'^ to grant 
new licences (t). 

But if an application is made for a new licence by the licensee of 
other premises, who undertakes to give up his licence for such other 
premit-es if his application for a new licence is granted, tliis is not 
an application for a “removal,” and the justices have jurisdiction 
to grant the licence in the face of an objection by the owners of the 
other premises (a). 

68. If the application is made for a special removal the 
applicant must have been duly licensed in respect of the premises 
palled down; he has no right to make the application if he held only 
a temporary authority to sell intoxicating liquors at the time wheu 
the house was pulled down, or even if he had obtained, sub¬ 
sequently to tbe bouse being pulled down but prior to his application 
for a special removal, a transfer of the licence (Jb). 

(v.) Transfer. 

^ 69. “ The transfer of a justices' licence ” is the grant of a 
justices’ licence in respect of certain premises to one person in 
substitution for another person who holds or lias held the 
licence (c). 

(a) Licenaine (Consolidation) Act, 1010 (10 Edv. 7 & 1 Qeo. 6, c. 24), 
■. 24 (3). 

(r) Ihid., B. 24 (4). 

(a) 26(5). 

(0 / hid.. 8. 2§. 

(al Laeehy ?. Lnenn (fc Cb., [1899] A. 0. 222. 

pi H. ?. West RMing of Virkshiie Justices, ICx parte Shaw, [1898] 1 Q, B. 603. 

(c) lioetieifig (Conaolidalion) Act, 1910 (10 Edw. 7 A 1 Geo. 5, o. 24), 
s. 23 (1). •• as used in the Licensing Act, 1872 (35 & 36 Yiot. o. 94), 

. 8 . '40 (2), included only those casce named in the Alehouse Act, 1828 (9 Qeo, 4, 
0 . 61), B. 14, in which tbe transferor was the applicant (iZ. v. WUtskirs 
n’ishury Dtvisimt) L(fensi^ Justices (1893), 9 T. L. 11.185; R v. ffughes, [1893] 
2 Q. B. 5.30), bftb the disfindion between those cases in which the applicant is 
the transferor and those in which the applicant is the transferee became 
ainim^ttant, having regard to the Uoenauig Act,, 1902 (2 ^w. 7, a 28), 
a. 16 (3); see now the Licenaing (Consolidation) Ac^ 1910 (10 Edw. 7 ft 1 
Goa 5, 0 . 24), 8. 26. 
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70. An applientioiii for the transfer of a jnsticcs’ licence may saot. s.. 
be allowed or refused by the licensing justices in the exercise of Jostle^ 
their discretion, subject as follows :^It can only be granted in UcenCM. 
the following caeos, and in each case only to the persons slated, tq 
namely: (1) Incase of the death of the holder of the licence, a tiaoafermmy 
transfer to his representatives or to the new tenant or occupier of ^ gwatcdi 
the premises ; (*2) in case of the incapacify of the holder of the 
licence to carry on business thereunder owing to sickness or otlier 
iniirinity, a transfer to his assigns or to the new tenant or occupier 
of the premises ; (:}) in case of the bankruptcy of the holder of the 
licence, a transfer to his trustee or to the new tenant or 
occupier of the pi'emises; (4) in case of occupation of the premises 
being given up by the holder of the licence or his representatives, 
a transfer to the new tenant or occupier of the premises, or to the 
person to whom the representatives or assigns have, by sale or 
utheiwAise, bond fide conveyed or made over the interest in the 
premises; (5) in case of wilful omission or neglect of the 
occuider of the premises, who is about to quit them, to apply 
for a renewal nf the licence, a transfer to the new tenant or 
occupier; ((j) in cases whore the owner of the licensed pretnises, 
or some ])orson on his behalf, on the forfeiture of the licence, 
or the personal disqualification of the holder of the licence, has 
obtained temporary authority undor the Licensing (Consolidation) 

Act, llilO (d), to carry on business until the next transfer sessions 
and applies for a transfer at those sessions, a transfer to the owner 
or any person applying on his behalf, which may be granted 
as if (he licuiiue to lie transferred were, notwithstanding forfeiture, 
still valid (d). 

■It is not necessary that the licensed person should give np 
possession to the landlord ; the ordinary case of a transfer from one 
tenant to another is included (c). 


71. In addition to the occurrence of circumstances which gives Transferee 
jurisdiction to transfer a licence, the transferee must be a fib and 
proper person in the opinion of the justices to be the holder of the persim. 
licence (/). ** 


72. If any of the events occur whicli give jurisdiction to Transfer aftei 
grant a transfer, justices may grant it even after the expiration expjmtjon of 
of the last licence (r/). In other words, their jurisdiction depends 
on the happening of certain events and does not depend on the 
date when the remedy is sought (A). But if a licensed person 
applies at the general annual licensing meeting for a renewal of 


(ri) liiconsiiig (Conwiliilation) Act, 1910 (10 Eiivr. 7 & I tjeo. 6, o. *J!4), • 

«. 23 (2) (a), iSvhcil. IV. See Sttvens v. Qreen (1839), 23 Q. B. I). H3,/«r 
Cave, 3., at p. 147. 



B. 23 (2) (b). 

( 9 ) R. V. Livitpod Juitiea (188.3), 11 Q. B. D. 038*, 0. A., ove^^iling Er parte 
7'odri ^878), 3 Q. B. P. 407, and MVitte v. Cuguddale Jmtieea (1881), 7 
a B. D. 238. ' , » ' . 

Luvrpool Juatuci, supra; Baldwin v. Dewr Jiaticei, ^1892] 2 Q. B. 
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faiR 11 oiice, which is refused, and continues in occupation until after 

the date when his licence expires, a new occupier cannot obtain a 

licence at special sessions (0- 
1 

73. If for.a number of years prior to an application for a 
transfer no intoxicating liquor has been gold on the premises in 
question, and the licensee has not occupied them, juslicea have 
no power to grant the transfer {k). 

74. If a duly licensed person dies before the expiration of his 
liconco, Icaviug no personal representatives or heir-at-law, and the 
landlord thereupon comes into possession of the licensed promises 
and puts in a new tenant, the new tenant may obtain the grant of a 
licence apparently upon the ground that the dead licensee has in 
these circumstances given up occupation of the licensed premises (2). 

75. If a licence has been granted which for some reason is 
void, ns, for example, because the person to whom it was 
granted lias been ■convicted of felony, justices cannot grant a 
transfer of such licence to another person, although properly 
qualified {m). 

76. Where a licence-holder is convicted for pormilting his 
premises to be a brothel, or for some other olTeuce, upon conviction 
for wbieh the licence becomes void, though a renewal of the licence 
cannot be obtained, yet justices may grant a transfer to a new 
tenant if the old licence-holder removed^ or gave up possession 
before such conviction. But they have no power to make such a 
grant if the licence-holder did nut yield up possession until after 
conviction (n). 

77. If a liconco has been granted by way of renewal at a 
general annual licensing meeting to an applicant upon an undor- 
standing that he shall not sell excisable liquor under it, the licensing 
justices have power in certain circumstances to grant a transfer 
to a new tenant (p). 

78. If the licensee yields up possession of and assigns the 
licensed premises to a new tenant before the expiratiun of his 
licence, the justices may grant a transfer, even though the old 
tenant has applied for and been refused a renewal of his licence at 
the general annual meeting (p). If a licensee yields up possession 
before the expiration of his licence, whereupon a new tenant 
applies lor a tiansfer, which is refused, if another new tenant 


(f) BxmjJnn f. liir'niagftam Jmtien (1872), L. E. 7 Q. B. 4S2; H. v. Lmulon 
CoutUy [1903] 2 K. B. 19, 0. A. 

k) B. V. Cotham, [1898] 1 Q. B. 802. 

l) Davim T. Euaiu (1898), 77 Ij. T. 688. 

m) E. v% Vint (1875), L. E. 10 Q. B. 195, 200. 

n) See the Liceiieii^ (OonBolidation) Ac^ 1910 (10 Edw. 7 A 1 Goo. 5, c. 24). 

■. 23 (2Ua), Sched. IV: ‘ 

(o) WUBon(Jrefbe Ju^i^a, [1905] 1 K. B. 491 ; but boo It. v. Woothouar^ 

nwO] 2 K B. 601, 0. A., and oapodally the judgment of Fletchkii Muolton, 
,L.J., at p. 531. Sm al«> IFat Biding of Yorkthirt Juatieea, Em partt Shaw. 
[1898] 1 a B. 603. . 

(p) B. V. Middkiex Jwtkw (1871), L. E. 6 Q. B. 781. 
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applies at the next general annnal licensing meeting for a renewal, Scot. I.-** 
wlifch is also refused, the juslice.a may nevertheless grant a Justices* 
transfer to a third new tenant who subsequently applies at special Ucenoes. 
sessions (</). — 

If a licensee yields up possession before the expiration of his 
licence, and a new tenant applies (also bof^e the expiration of the 
old licence) for a transfer wbicli is refused, and tlien applies for a 
new licence at tlie general annual licensing meeting, which is refused, . 
the licensing justices cannot refuse to hear a subsequent applica* 
tiou for a transfer by a second new tenant (r). 

Ihit if a now tenant applies at the general annual licensing Effect of 
mooting for a renewal, which is refused on the merits, the same refusalat 
new tenant cannot afterwards apijly for a transfer (s). So whore a 
liccnco-holder gives up possession to a now tenant, and then on 
behalf of and witli the assent of the new tenant applies at the 
general annual licensing meeting for a renewal, which is refused 
upon the merits, a trsnsfer canuot afterwards be granted to the 
same new tenant (t). 


79. One new tenant having applied for and failed to obtain a 
transfer, a second, third, fourth etc. new tenant m.iy como in, each 
of whom may in turn aiiply (m)- 


Applicatl<» 
by second 
and subse¬ 
quent tenaiitSi 


80- If a now tenant obtains a transfer before the expiration of Neglect to 
the old licence, and iK’glccts to apply for a renewal at the ensning “PPb ♦«» 
general annual lieensing meeting, he cannot again apply for a 
tran^sfer to himself {x)." Whore, Imwever, a trsnsfor is refused, and 
an appeal to quarter sessions is dismissed, subject to the statement 
of a special case, and before the High Court decides the special case 
a new licensing year has begun, a transfer may be granted to the 
same tenant upon a second application (y). 


81. If a liccn'i'oe gives up possession before his licence expires, Transfer to 
and a new tenant enters into possession, and applies, before the new tenant 
expiriitic'.n of the licence, for a transfer, which is refused, and the new 
tenant being about to quit the house at the time of the next general.. tenant faiia 
annual licensing meeting does not apply for a licence, justices are tonppiy«t 
entitled, subsequently to such general annual licensing meeting, to mating, 
grant a transfer to another new tenant {z). 


i n) naldu-in v. Doi'er Jualicet, [18921 2 Q. 11, 421. 
r) R. V . Vfijifr OoldcroM Juatieea (1889), 02 L. T. 112, 

*) K. V. U’ft'.f Ruling of Yorhshire Jmiticca, Ex parte Hill (1895), 59 J. P. 2T8. 

*) R. V. Taylor (18721, L. ll. 7 Q, B. 487. 

h) Kao parts Todd (1878), 3 tj. 15, D. 407, per MANr.'^TV, J,,'and CoCKnoKN, 
r., at p, 411; Poe also //. v. Lirtr}n<ol Jualiceo (1883), i 1 li. 1). D. C38, C. A. 

(*) R. V . Poir^l, [1891] 2 a 15. 093. 0. A. 

(y) R. V. nV/6v (1890), 34 J. P. 183. 

(a) R. V. J,iv(T/>ool Juotice-a (1883), 11 Q. B. D, 638,0. A. The dooi'sion in this 
oase was basod upon tho gruund that “tlio occupier,” nainoir, the tenant who ' 
entered into poRsension in June, “ being about to quit tlio siitue,*’ hod '* wilfully 
onutteil or had ncglooted to apply at tho general minual licenring meeting, or 
at any ndjnurnment thereof, for a liconcn to continue to sell ” cixcisiible liquors; 
and in order to meet the contention that such tenant, not teing a perern who 
had previously held a licence, could not apply Tor *' a licence to continue' 
to sell,” it was said that such tenant would nave been entitled to apply for • 
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82. A licence to a woman continues valid ojitliough she marries 
and lualies no agreement to carry on the buBiiiess separately 
from her husband; and the husband may apparently obtain a 
transfer (a). 

83. U .a licence has been granted upon a condition embodied in 
the licence that the licetice should be given up upon the licensee 
leaving the premises, this condition docs not take away jurisdiction 
to grant a transfer to another person {b). 

84. For the purpose of preventing repeated applications for the 
trauBfer or special removal of a justice’s licence, the liconsiug 
justices may, at the general annual licensing meeting, make 
regulations determining the time which must elapse after the hear¬ 
ing of one application for the transfer or special removal before 
another such application may bo made in rosiiect of the same 
premises. But the justices may, for good cause shown, dispeuse 
witli tho observance of these regulations in any particular 
case (c). 

The special provisions of the Licensing (Consolidation) Act, 1910, 
affecting the renewal of an old on-licence, apply also to the transfer 
of an old on-licence (d). 

(vi.) ProLitioHal Grant. 

85. Any person interested in premises about to be constructed, 
or in the coarse of coustruction, for the purpose of lioing used as 
a house for the sale of intoxicating liquors' to be>cuiisumed on the 
premises, may apply to the licensing justices and to the confirming 
authority for the provisional grant and confirmation of a licence in 
respect of those premises; and the justices and confirming authority, 
if satisfied with the plans of the house submitted to them, and that 
if the premises had been actually constructed in accordance witli 
those plans they would, on application, liave granted a licence in 
respect thereof, may make a provisional grant and order of con¬ 
firmation accordingly (e). 

• 86 . A provisional grant and order of confirmation is of no 

validity until declared to bo final by an order of the licensing 
justices, made after such notice has been given as may be required 
by the justices at a general annual licensing meeting or transfer 
sessions. The declaration must be made if the justices are satisfied 


renewal ” at the (reneiiil annual licensing meeting, and might, therefore, have 
applied for " a licence to continue to eell." It is to be notiuod. however, that 
ibe attention of their Lonlsliipe doi>n not apjioitr to have been called to the 
{act that the came within the enactment bcenuso the licensed person hod 
removed or yielded up posHOiaiiin before the expimtion of hie licence, and tliot 
the ajiplicant in November might s j faereiore, apply as a new tenant under 
another provision of the same eiiacraNnt. <4 
• (a) /fuzetl V. MiddlrUm (1881), 4fi J. BrlnO. 

UUtham Ju^icet v. Gtt (1902), M6 cHlS. .189. 
lc\ LiconHing (('oasoHdotien} Act, 1910 (10 iSdw. 7 ft 1 Qoo, 6, 0 . 24), a. 28. 
id) hVir these,* nee p. 03, po«f, 

(f) Ucensing (Ounaolidation) Act, 1010 (10 Edw. 7 ft 1 Qtio. a, 0 .21), e. 8.8 (I) 
* As to the necessity oi ooufifmiition and the oouflrmdtiuii authority, see p. 60, 

fOft. 
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that the house has been completed in accordance with such plans as 
aferesaid, and are also satiaiied that no objection can be made to 
the character of the holder of the provisional licence (/). 

87. If juBtices''^mal{e a provisional grant of a licence on the 
understanding that some more suitable site will be found, but the 
order is drawn up as for the proposed sitS, and a confirmation of 
the provisional grant is obtained upon the same understanding, 
and the justices do not afterwards assent to any other site, it 
appears that, if the applicant builds on the site originally suggested, 
he may be entitled to have the provisional grant made final ig). 

Justices are bound to make t^be ordor final if the building is in 
substantial accordance with the plans (h). 

88. A provisional grant of a licence may be renewed (t). 

89. The power to make a provisional grant of a licence for the 
sale of intoxicating liquors extends only to on-licences 

(vii.) Proomoml Ordtr Jar Removal. 

90. An application may be made for a provisional- order 
sanctioning the removal of a licence if the premises to which it is 
do.sired that tho licence should be removed are about to be 
constructed or in the course of coiistrnction ; but the provisional 
ordor sanctioning removal is of no validity until declared to be final 
by an order of the licensing justices made after such notice has 
been given as mo^ be l^equired by the justices at a general annual 
licensing mcctitig or a s])ecial licensing session. The declaration 
mtist be made if the justices are satisfied that the house has been 
completed in accordance with tho plans (1), and are also satisfied with 
the character of the holder of the provisional order sanctioning 
removal (m). 

Sui5-Sjeot. 3.—Duration of Liceneta. 

91. A justices’ licence is, unless it is previously forfeited or 
becomes void under some statutory provision, in force from the 5th 
April after the granting thereof for one year next ensuing and no 
loiigor, or, in the case of a licence granted for a term, until the 
expiration of the term (n): a licence granted by way of transfer or 
special removal continues in force only until the 5th April following 
the day on which it is granted (n). 


(/) Ticenoing (OonnolMiitioti) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), b. 33 (2); 
S. V. roionafl (1890), 63 Ij. T. 418, per Lord COLERIDGE, O.J. 

{g) R, V. Vo,x (1884), 48 440; but the cose is au uiiBatistactorv one and 

is CQiifimed by a que-itiou on the part of one of the justicea, vko refused 

to make the order Until. 

(A) B. V.' Londoti Comh/"i^^icea (lS89||j^4 Q. B. D. 341; R. v. Poax^gU, 
aajira, 

(*) R. ▼. London Coiintff Jiiaticea, per Ixird Coi.eridoe, O.J., at p. 345 

(A) LioensiDg (Consolidation) Aot,^uO (10 '^w. 7 & 1 Gw. 6 , c. 24) b. 33 (1), 
(4). 

(/) As to the plana, see p. 30, ante, 

(m) Liceuaing (Oonsolitution) Ant, 1910 (10 Edw. 7 ft 1 Goo. 6 , u 21), 
B. 33 (4). 

(a) Ibid., B. 41. 
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Intoxicating Liquors. 


92. The licensing jusiiooa muy, if they think fit, inatead o! 
granting a ne\7 on-liconce as an annual licence, grant the lieeace 
for a term not exceeding seven yeans, and where a licence is bo 
granted for a term, any appUoalion for a re-gi^t of *the liceiicd ■ 
on the expiration of tbo Icrin is treated as an a]>p1ication for the 
grant of a new licence, nqji as the application for renewal, and during 
the continuance of the term the licence does not reqtiire renewal, 
and any transfer or special removal of the licence has eflcct, subject 
to any conditions attached thereto on the grant, for the remainder 
of the licence (o), 

Prorts.'oiiai 93. 'J^]|ie’‘power to grant a new on-licence for a term includes 
graat for a power t|i make a provisional grant of such a licence, and such a 
grant for a term of seven years from tho duto when such 

provisional grant is declared to be dual (/>}. 

Forfeit aie. 94. A liconco granted for a term ma}' (withont prejudice to any 
other provisions as, to forfeiture) he forfeited, if any condition 
imposed is not complied with, by order eillier of u court of summary 
jurisdiction, made on complaint (q), or, if liio holder of the licence is 
convicted of any oireiicc committed by him as such, by the court by 
whom he is convicted (r). 

fcjCB-SEcr. 4. —latent of Licence: Pramm covered. 

Alterations 95. If alterations or additions have been made in liconscd 
and additions, premises, a question may arise ns to the iih liiity <yf the old and the 
new premises, and consequently whether a renewal of the licence 
can be granted. 

The identity of premises before and after additions and 
alterations seems to be a question of fact fur the justices, who have 
a considerable latitudo in deciding what extent and kind of altera¬ 
tions constitute merely accessory improvements and what subsLan- 
cially new premises (s). 
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jo) Lioeiipuig (Coii.solidiitiou) Acf, 1910 (10 i’dw. 7 & 1 Oim. 5, c. 2-1). s. M (2). 
“Old on-Ucontes” are donuribed iind., Sched JI., iih jiiHlioos’ 'in-licoiiccR whiuii 
were in force ou the Idth Augiiat, 190-1, iucluding (1) licences gi-.iiitcd by any 
of renewal of a liconco so in forco, and (2) licences which, tliuugh not in forco 
at that date, had been bef<ire that doto pruvitdonally granted and confirTned iindor 
&e Licensing Act, 1S74 (37 & 38 Viet. c. 49), s. 22, in cusim whcing tho jtrt.vihional 

g rant and oraer for confirmation was subsc'iuoiitly declsirod Hhal, whether the 
ceuce continues to be held by the same i)ersou or has boon or may bo Iriins- 
lerred to any other pemon or persons. Tiut tho expression “ on-liccnco ” here 
used does not iucluae licences for the sale of wincalpne or sweets alone. 

(p) R. V. Johmime, pOOB] 1 K. Ji. 228. ^ 

\q) As to tho general proiimuro by complaint, sd|^klo Maai-sTit ATr,s. 

0 Licensing (Consolidation) A ^ j-1910 (10 7 & 1 Goo.'5, C.'°24}, 

(«) See It. T. SmilA (1860), 15 L. T.jtS Mahon v. (lath'd (1878), 42 J. P. 
682; R. T. RitfiUt (1H7G), 1 Q. II. v. PitvnnU (18(W), (>;{ L. T. 418; 

Jtallam v. iri7<»/iirfl, v. Jltmpahire Jusiicet (187«), -14 J. 1*. 72; R. v. HhJJirld 
V JustiMv (1899), b3 J. P. 696, C. A. ; see also judgiuents of Ij^wuamck and 
^COLI«j?*8, JJ., in R. ▼, Btnulfurd JuaUret (1896), 74 L. X, 287; but compare 
Iker V. OAeiMrelWimil Diviaion) Lif*Mtny Jualivta (1896), 64 L J. 
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Justicrs may \nBerfc into a renewal a clause prescribing the 
zpetes and bounds of the licensed premises {t). 

If licensed premises liavo been altered, the justices must, upon 
application for ^ie renewal of the licence, decide whether the 
premises, as allfred, are or are not still the same promises as 
before, and must not grant a licenco in such a form that the person 
to whom the grant is made is unable to toll wbelhor his renewal 
has been granted or refused (a). 


Suu-Skct. 5 .—Structure of TAmiaenl Prmxitte, 

(i.) Consent to AUerutums. 

96. No alteration in any licensed premises in which 

a justices’ on-licence is in force, which gives Lnereast^^pilities for 
drinking, or conceals from observation any part of t!ie premises 
used for drinking, or which affects the communication between the 
part of tho premises where liquor is sold and any other part of the 
premises, or any street or other public way, must bo made without 
the consent of the licensing justices either at the general annual 
licensing meeting or at transfer sessions (h). The licensing justices 
may, before giving their consent, require plans of the proposed 
alterations to be deposited with their clerk at such time as they may 
determine (c). If any such alteration is made, save under the order 
of some lawful authority, without such consent, a court of summary 
jurisdiction, on coiuplaint, may by order declare the licenco to be 
forfeited, or dij-eut that, within a time by the order, the 

premisuD hhall be restored to their original condition (d). 

(ii.) Alteration orJtrcd It/ J.iaUcea upon Setteu'al, 

97. On any application for the renewal of a justices’ on-licence, 
the licensing justices may require a plan of the premises to bo 
produced before them, and to be deposited with their clerk, and on 
ronewing any such licence they may, by order, direct that, within 
a time lixed by the order, such alterations as they think reasonably 
necessary to secure the proper cou«tuct of the business shall Be 
made in that part of the premises where intoxicating liquor is sold 
or consumed (c). If any such order for structural alteration is 
made and complied with, no further requisition for the structural 
alteration of tho premises can be made within the next five 
years (/). >Jf the licensed person makes default in complying with 
any such order, he is liable, on summary conviction, to a fine 


(<) stringer v. Uwldei) 
metes and buuuds kari 
from the effect of tho 
Meixob, JJ., as reporti 



d Juriicea (1875), 33 L. T. 568. Whether after such 
Bu proscribed any addition Ls necessarily excluded 
ice seems doubtfm; see jud^onts of QUAIB and 
a 0. 40 J. A 22, 23. 


(o) R. V. Bradford Jwtiea (189fi|k?4 L. T. 287. • 

(6) IdconBing (ConsoU^tion) 1010 (10 Edw. 7 & 1 Goo. 6, o. 24). 

eV/iid., a. 71 (2). 
d) Jhid., 8. 71 (3). 

>) iMd.. s. 72 (1). 

’/) iWd.,B. 72(8). 


H.L.—xvm. 
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not exceeding 20«. for every day during whiob the default 
continues {g). „ 

98. The alterations which may he ordered under this power 
re confined to structural alte ations, and the pri&vlsion does not 
uthorise the jifsiices to order the licensee to conduct his business 

m a particular way, such SfS that a pai licular door should not he 
used for trade purposes (/<). 

. If, however, the alterations ordered are structural the power to 
order such alterations is not cuntined to parts of the premises 
where liquor is actually sold or consumed (i). 

99. Justices have no power to make an order for alterations 
upon an application for the transfer of a licence (/•;). 

<■ 

SuB-SsCT. 6.— IVhat Justirca can grant Licencf*. 

(i.) la Cuuniira. 

100. In counties, respects a licensing district being a petty 
sessional division of a county, the licensing justices are the justices 
acting in and for the petty sessional division (2). 

(ii.) In B^fTOiigha. 

101. In a borough which is a licensing district (m) the licensing 
justices are (1) in a county borough, for all purposes, the borough 
licensing committee (n); (2) in a borough not being a comity borouch, 
and having at the time appointed (o) for the appotnlinent of the 
borough licensiug comraiitee ten or more justices (whether disquali¬ 
fied from acting under the Licensing (Consolidation) Act, 1910 {p), 
or not), the borough licensiug committee, so far as ro.spects the 
grant of new licences and ordinary removals, and, for other 
purposes, tlie borough justices; in a borough, not being a county 
borough, and not having ton justices acting at the same time, for 
all purposes, the borongli justices (q). 


[i/) IJcensing (Uonaulidation) Act, lb 10 (10 Ldn. 7 & 1 Goo. A, c. 24), s. 72(4). 
As to the enforcpmout of orders uiodc by courts of sumiaary jurisdictiou, see 
title MAQTBl'aATESi. 

Ih) Smith V. Portsmouth Jiuticer, [1906] 2 JFC. li. 229, 0. A. 

[>) Buahell v, UammmJ, [190'lJ 2 K. U. 663, (1. A Structural altoratioas, 
including the rearraugement of the bar, ordered by the licensing justices upon 
renewal of the licence, aro improvements within the moaning of the i^ttled 
Land Act, 1882 (45 & 46 Viet. c. 38), s. 21, as extended by the fiettlod Land 
A^, 1890 (53 & 54 Viet. c. 69], s. 13, on which capital monovs may be expended 
with the sanction of the court {Be Qurney'e Marriage Settlement, Sullivan v. 
Oumry, [1907] 2 Ch. 496). 

(k) M. T. Merwruih JvMicce, Ex parte Kishnj (1908),^ L. T. 89. 

(f) Licensing (Consolidation) Act, 1910 (10 hldw^^^T & 1 Geo. 6, o. 2-1), 

(m)^':^i is, in a bqrough having a separate comiri^fesion of the peace (iZwi., 

(n\ Wr this purpose (he City of is deemed a county borough 

(LiceneingfConBolulatiqs) Aot,,Jl910 (10 ^W. 7 & 1 Geo. 8 , c. 24), s. 2 ( 4 )). 

, (o) See the toxf infra. 

.. f p) 10 Bdw. 7 ft 1 Geo, 6 , o. 24. 

/Ml., B. 2(3} (a). As:to justices of (he peace generally, see tide 
ICAaismxxs. 
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102- The borough licensing committee must he appointed by bkot, s. 

|he borough justices during the last fortnight in January in every JostiieW 

year. It must consist of such number of borough jiisticea as the Lteencei. 
appointing justices determine, not being less than seven in a county Appointment 
borough, and not being less than three nor more t{ian seven in any 
other borough. The quorum is throe. Members of .the retiring 
committee may be reappointed, and retiAng mombers may continue 
to act until their successors are appointed (r).. 

103. Beyond the limits of the jurisdiction of the metropolitan Power of 
police courts a metropolitan police or stipendiary magistrate may “eiropoUtM 
act as one of the justices empowered to grant or confirm licences 

BO far as regards any licensing district wholly or partly within bis 
jurisdiction («). 

104. The justices of the county have not any authority as oiuqne Forts, 
licensing justices iu any of the principal Cinque Ports (f), or 

in the two ancient towns (u). In those ports and towns the 
justices of the port or town are the licensing justices, and the 
corporate and non-corporate members and liberties of any of those 
ports or tow'iis, not being within the limits of a borough having a 
separate conimissiou of the peace, are treated as part of the port 
or town (f). 

The justices of the five boroughs of JIa.stings, Sandwich, 

Dover, llythe, and Eye have all the jurisdictiou, powers, and 
authorities of justices for a county relating to the granting of 
licences or ajiithoritiea to persons to keep inns, alehouses or 
victualling house.s or to sell excisable lupiors by retail within any 
of the corporate or non-curporaie members or liberties of the five 
boroughs respectively, not being wichin the limits of a borough 
having a separate commission of the peace (w). 

Sub-Sect. 7 .—Procedure of Licensing JusUcee, 

105. Any power or duty of licensing justices or justices acting, Trocedara 
iu or for a borough, including a county borough, whether those 
justices are described as the whole body of justices or otherwise, 

may be exercised or performed by a majority of justices present at 
a meeting asBombled fur the pin pose (a). 


Ir) Licencing (Consuliiliition) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 3. 

(«) Licensing Act, 1872 (36 & 30 Viet. c. 9-1), s. 39. 

h) ilobtuigs, Sandwioli, Dover, Ilylho, and Koiimcy; and see title Courts, 
Vol. IX., pp. 127—129. 

(tt) Winonolfcoa and Rye. 

(v) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Oed. 5, c. 21), s. 2 (6); • 

end compare the Beerhouse Act, 1830 (11 Goo. 4 & 1 Will. 4, c. 04), s. 24, which 
deals wiwi offences. , . , . . 

(w) Munioip^OorporationsAct, 1882 (48 &46Vict. c. 60),s. 248(1),(4). Other 
enactments rmutiug to the Cinque Ports are;—Cinque Porte Aict, 1811 (61 Gteo. 3, 

0 .36); Cinque Forte Act, 1866 (18 & 19 Viot. o. 48); Municipal Corporations Ait, 
1882 (46 & 46 Viet. o. 60), s. 266; Municipal Corporatioua Act, 1883 (46 ft 47 
Viet. 0 . 18), 88. 13,14; Blatuto Law Revision Act, 1883 (^»& 47 Viet & 39), 
Bohed.; Local Govemmout Act, 1888 (61 ft 62 Viet. c. 41), a. 48 (4). 

(a) licensing (Oonsplidation) Act, 1910 (1<^ Edw. 7 ft 1 Geo. I, o. 114), 
a. 7 (a 
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The iinijorily of the jnsticos who are present, that is, who hear 
and consider the case, not the niajorit-y of tliose who vote in ti;e 
decision, determine the quc^.^^iion. Ilcuce the whole nnrahor of 
justices pre^ient must be counted in order to see if there is a 
majority in favour of tho application being granted (6). 

If the justices are equally divided, they may apparently adjourn 
tho healing to another das'! when other justices may be present (c), 
but the ch.'iirmiin has no casting vote (d). If there is not 
a majority in favour of the application, then tho application is 
deemed to be refused (c). But if, after a vote of tho justices 
present has been taken, it appears that they are equally divided, 
but a majority accepts a decision in accordance \iith tho view 
of the cliairmnn, such a decision is valid, and the High Court w'ill 
not interfere * 

106 . Every licence must be signed by the majority of the 
justices who are pre.sont when the licence is grunted, or sealed 
or stamped with an oiHcial seal or stamp, in such form as the 
licensing justices indy direct, aflixed under their authority, and 
verified in each case by tho signaturu of tlieir clerk. Any seal 
or stamp purporting to be so affixed and verified must bo received 
in evidence without further proof (g). 

107. On any application for the grant (either as a new licence 
or by way of renewal, or transfer), or removal of a justices’ licence, 
the licensing justices must have regard to any entries in the register 
of licences relating either to tho pcr.son by wluira, onto the premises 
in respect of which, the licence is to be held (/i). 

All evidence must be given in open coutt(i)- 

All evidence upon an application by a licence-holder for tlie 
renewal of his licence must be taken on oath (k), even ii the 
objection to tho renewal is started by one of the justicc.s them- 
selves (1). 

It is not clear whether justices must act only upon the sworn 


(h) Qarton v. So'ithnmjiton Lireming Jiintkca (185).'}), 9 T. L. II. -130, 
curiam. 

(<;) See Bodmin v. Wadigen (1748), 2 Holt’s Poor Law, by Const (Gtb od. by 
Prutt), 706; //. v. BdUm (1848), 11 Q. U. 379; coirquiro Bw/g v. Cnhiiihoun, 
[1904] 1 K. U. 334. 

(d) R. T. Bogera {1892), 56 J. P. 18.3; and ace R. v. Fladhurg (InhaJntunta) (1839), 
10 Ad. & la TUB. 

(e) Qarton, v. SouiltampUm Liceming Juafiifs, aujrra. 

(/) R. V. Rogers, au/ira. 

ig) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Oeo. 5, c. 24), a. 4.3 
(1), (2). As to forgery of licence, aeo p. 129, poif. 

(A) Licensing (Oonsuliilatiou) Act, 1910 (10 lidw. 7 £ 1 Goo. 3, c. 24), s. 52. 

(•) R. V. RMiteh Jiiattcca ^1883), 2 T. L. It. 193; and mo R. v. Neuicaatfe- 
vpon~Tyne Licensing Jahtirea (1887), 3 'L L. It. 331, C. A., per Lord Emiirk, M.ll. 
. (fe) Tiiconsing (OunsoJidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, o. 24), 
B. 16(6); R. V. Euies, Rales v. Rhd^ts (1880), 42 L. T. 7.‘!3 ; mid eco R. v 
I^ewcaalle-upon-'l’yne licensing Justices, supra, per Ijord EsiiKlt, M.TL, who 
aeoms also to have said that all evidunco taken at fecial sesHons must bn upon 
oath, and the parties must havo an opportunity of quostiouing tiie witnesses 
upon oath. ' <• 

(f) Qascoyue v. Rialey (I88S), 36 W. E. 605. 
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evidence and not upon their own local knowledge (w). But pro- 
^edingfl upon an application for renewal will not be invalidated 
if tho justices have become acquainted with the general circum¬ 
stances of the case, and use that information to bring to the minds 
of persons before them the points they have tp deal witb(n). 
Facts may, however, be admitted (o). 

Upon an application for a new licon^ justices may decline to 
hear evidence in opposition to the grant of such licence if the 
witness refuses to give it upon oath (p). 

108 . Upon an application for the renewal, or the transfer, of 
a licence, if objection is taken to the renewal or transfer upon 
certain grounds( 5 ), the question for the justices to consider is not 
whether they will grant or refuse the application, but whether they 
will grant it or rofor it for the consideration of the compensation 
authority (r). They cannot refer an application without some 
evidence («) in support of the objeciiou to tlie renewal of the 
particular licimco in question (a). But if such evidence is given, as, 
for exam])Io, that the house is one which it is' iiTidesirablo to licence 
in the public inlurc.st, that the public will suffer no inconvenience 
if it be closed, or that owing to its situation tho police are 
unable to exorcise proper supervision over it, or that it is a small 
house with a diminishing business, the justices can refer the 
question of tho renewal of its licence to the compensation 
authority (/>). 

109 . Where, iho licensing justices refer the question of the 
rciicwiii or transfer of a liconce to the compensation authority (c), 
tljoHc justices must grant the renewal or transfer of the licence in 
nccui'dance with tho terms of the application, but must insert in 
the Hccnco or truiisfor a stalomont as to such renewal or transfer of 
tho licence being provisional (d). 

110 . In the case of an application for the transfer of a justices’ 
licence tho person, if any, holding the liconce, and the person to 
whom it is proposed that the licence shall be transferred, mnst 

m 

(m) li. V. UoK'ard, |1902] 2 K. U. C. A., the Court of Appeal not dcdilinG; 
the quc'.tion, although the I)ivi<ioaal Court (soo S. C. (lU03j, 18 T. L. K. 614) 
had done po. 

(ft) R. V. Howard, [l!)0‘2j 2 K. B. 363. 0. A. 

( 0 ) See It. V. Kent Justices (1877), 41 J. P. 263. 

f p) R. V. Shnrman, Kx parte Denton, [1898] 1 Q. B. 578. 

ig) For thpHO, nee p. 43, post. 

(rj As to the ooinpunsation anthority, soe p. 68, pod. 

(«) Which must bo on oath if the licenco-holdor is nppljdng for the renewal 
of nis liconce (Licousing (Oousolidation) Act, 1910 (10 JCdw. 7*1 Goo. 5, c. 24), 

16 (6) )• , „ 

(«) R. T. IWmrst, Ex parte Farrell, R. v. Cox, Ex parfe JTest, [1005] 2 K. B. 
478: Raivn v. arndhamjiton Justices, [1901] I K. B. 4.30 (docidt'd when licensing 
justioos had power to refuse a renewal on the groiiml of n(»n-ro(pliremeut). , 

(5) See B. v. Drinkwatac, Ex part" Oonuoat/ (i905), 22 T. L. B. 12, 0. A. ; B. v. 
Johnson, Ex purte Whitmore (1906), 71 J. P. 59. , , 

(c) Under Licensing (Consolidation) Act, 1910 (10 13dvr. ?•« 1 (Joo. 6, c. 24), 

(d) Licensing Rules,. 1901, it. 41, 41 (Statutory Buies and Ordefs, 1901. 
pp. 266, 274). 
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attend the transfer sessions at tvhich the application is heard; and 
the agreement or other assiiraiice, if any, under* Vrhich tlte licence 
is to he transferred and held, must be produced to the licensing 
justices (c). But the licensing justices may, for good cause shown, 
dispense with the attendance of either or both of such persons (e). 

The licensing justices, on such an application, may in their 
discretion adjourn the cohsideratioii thereof (c). 

111. For the purpose of compelling the attendance of any person 
or any witness, the licensing justices have all the powers of a court 
of summary jurisdiction (/). 

Licensing justices may compel the attendance of witnesses within 
the jurisdiction by suljpfX7ia issued out of the Crown office, and 
the King’s Bench Bivision will grant an attachment if the mh^mia 
is disobeyed, and apparently, if any difficulty arises from the wit¬ 
nesses being out of the jurisdiction, the court will supply the 
defect ig). 

112 . No power is given by statute to the justice.s to make any 
order as to costs upon an application for a licence. 

Si’b-Sect. 8 .—Ftet in rvspect of fnemeea. 

113 . The applicant must pay to the clerk of the licensing 
justices (1) for matters to be done by the clerk on the grant of a 
new justices’ licence, or on the removal or transfer of a jusliccs’ 
licence, or on the renewal of a justices’ spirit oii-Iieenco, Gs. (5^/.; 
on the renewal of any other justices’ licence,‘Is.; (ft) for the service 
of notices, Is. 

If the clerk demands or receives fruni any person in rcs])oct of 
these matters any greater fee or anything of greater value than 
the sums authorised, being in the whole 7s. 6d. or r»s., as the case 
may be, he is liable in respect of each offence to a line not exceed¬ 
ing Jb *5 (h). 

No additional fee can be claimed even though it has been paid 
mider a local i)rHctic‘e for many years (r), and tlio dork ie noL 
entitled to receive a fee for tho arlministi’iitiou of the oath to a 
witness called to give evidonco in oppohitioii to ilie g.-int of a 
justices’ licence (/.). 


(«) LicAusiug (Consolulutioii) Act, 1910(10 Edw. 7 & 1 Oco. 5, c. 24), s. 2^(1). 
As to the absence of applicant when cansra by aiekness or iiirirmity, iK!‘e p. 42, 
pout. 

(/I Incensing (Consolidation) Act, 1910 (10 Edw. 7*1 Ooo. o, o. 24), 
e. (2). As to courts of summary juiisdiction mnerally, s<'e titlo Af aqistk.vi'Es. 

(y) B. V. LydArd Ht. Laivrence (I«Aa6/fonf«)(1841), 11 Ad. & El. 016,liOrd 
DrarscAK, O.J., at p. 627 ; B. v. Greemivay (184o), 7 Q. G. 126; nnd see titles 
CkurrEUFT of Court, Attachment and CoMMnTAi., Vol. VII., p. 303; 
Evtobnce, Vol. XIII., np. 677, 590. 

Ih) Liceodng (Conaoudation) Act, 1910 (10 Edw. 7 & 1 Qoo. 6, e. 24), a. 46. 
(i) Morgan v. JPalmer (1824), 2 B. & 0. 729. 

{k) Whittuck ▼. Withy, [1907) 2 K. B, 620. 
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Part IV.'—Application for Licences. 

Sect, 1. — Excise Licences. 

f 

114. All persons who have taken out any excise licence for 
brewing of beer, or distilling or making^of low wines or spirits, ^cences. 
or for soiling beer, cider, or perry by retail to be consumed on Notice of 
tlie promises, or for selling spirits or foreign wine, or sweets ^ppi'caticn, 
or niaile wines, or mead or metlicglin, by retail, and who intend 

to continue the trade for which such licence was granted beyond 
its time of expiration, must give notice in writing, at least twenty- 
one days before the expiration of the current licence, of their 
intention to continue the business for which it was before granted, 
to the persons authorised to grout licences for the district or place 
at whi(‘.h such business is carried on; and in cases where the 
excise licouco is so renewed and such iiotico has been given, the 
new licence bears date from tlio day of the expiration of the 
cunent licimces; but in cose where such notice has not been given, 
and in all other case.s thau as aforesaid, the licence bears date 
from the day of tho application therefor, oven though delivered at 
any d.iy subseipient to the diite of the application (2). 

Si:. T. 2. Justices' Licences. 

S\-ii '<KCT. 1 .—\idice of A}ip1icatu>n. 

(i.) Ai Annual Mttluig. 

115. A pei'Hon a])|)lying for a new justices' licence must Notice of 
advertise notice of his applicaliou in some x>upur circulating in »Ppiic»tioa. 
the place in which the prenii.sos to which the notice relates are 
situated, on some day not more than four and not less than two 

weeks before the applic.alion is made, and on such day nr days 
if any as may be from time to time fixed by licensing ' 
jaslicesCr^f); and within twenty-eight days before the application 
is made must cause notice of hla application to be alhxed and 
maintained between the hours of 10 a.m. and 5 p.m. of two con¬ 
secutive Sundays on the door of such premises, and on the door of 
tho church or chapel of tho parish or place in which the 
])rennsoB are situated, or if there is no such clmrch or chapel, 
on some other public or conspicuous place within the parish or 
place (n); and must, not less than twenty-one days before the appli¬ 
cation is inado, give notice in writing of his intention to apply 
for the licence to one of tho overseers of the parish in which 
the promises to which the notice relates are situated, to the super¬ 
intendent of police of the district, and to the clerk of tlie licensing 
justices (o). . 
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Ekt. 1. 
Excise 


(/) Excise laoeiices Act, 1825 (6 Geo. 4, c. 81), «? 16. * ,» 

(m) Licousing (Co&Bolidatiou) Act, 1910 (10 lidw. 7 4 1 G«o. 5, o. 24), 
.16(1) (a). . . 

(«)/Vw., 8. 16(1) (b). 

(o) Hitl., 8. 15(1) (o) 


/ 
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Tho notices must set forth the iiaiwe and address of the appli¬ 
cant, a description of the licence or lirencos for which he hitends ^.o 
apply, and a description of the situation of the promises in respect 
of winch the application is to be made (p). 

If the evidente produced of the proper posting of the necessary 
notices of application u]>()n the church and shop door docs not 
satibfy the justices that the statutory provisions have been complied 
.with, the High Court will not interfere Of). 

The time for which notices are calculated is the date of the 
general annual liennsiug meeting or of any adjournment at which 
the application is actually made (r); and in counting the days for 
notice, the day of notice and the day of meeting must be excluded (n). 

116. If the application is for a new justices’ on-licence the 
applicant must also, not less than twenty-one days before the 
application is made, deposit with the clerk of the licousing justices 
a plan of the premises in respect of which the application is to 
be mado(0- 

117. An applicant for a licence, who.se application at the 
general annual licensing meeting has been heard on the merits 
and refused, cannot make a second application at an adjounu-d 
meeting in ihe same circumstances, even though he is prepared 
with additional evidence (a). But a second application can bo 
made by a new applicant (v), or by the same applicant if tlie 
circumstances are different (»•). 

If notices are given of appUcation.s for” two •different kinds 
of licence, and at the general annual licensing meuting only one 
licence is dealt with, the applicant can apply at an adjourned 
meeting for the other licence (a). 

If notices given for the general annual licensing meeting prove 
defective, new notices may be given for an adjourned meeting (h). 

118. The notices to an overseer and to the superintendent of 
police may be served personally or, if sent by pc'st, by registered 
letter. The other notices before mentioned (c) may be served 
personally or sent by post (d). 


(p) LioenBing (Consolidation) Act, 1910 (10 Kdw. 7 & 1 Geo. 5, c. 24), b. 15 (2). 

i q) R. V. I/ayhurat, Ex porte. Mtr hin (1897), 61 J. P. 88. 
r) Drake's Case (1800), L. R. 5 ti. ]1. 33; H. v. Powaalf, [1803] *2 Q. B. 168. 

*) R. V. Shrojalnre .hihivtfa (1838), 8 Ad. & Bl. 173 ; R. v. Almrdare (himil Oo. 
(1850), 14 a B. 854. 868 ; Voiivg v. JUggan(IH 10), 6 &l. & \V. 40 ; Cl,ambers t. 

(1843), 12 M. & \V. 2; Nortmi v. t^tdinbary {Tonm Clerk) (1816), 4 C. B. 
32; Re Railway Sleepers Sufqtly Co. (1885), 29 Ch. 1). 201; MermutUe Iniiestnumt 
and General Trust (h. v. luieruatioiial Company of i/raten (1891), ri 89 .ll 1 Oh. 
484, n., C. A. 

(0 Licensing (Consolidation) Act, 1910 (10 £Jw. 7 & 1 Geo. 5. c. 2-1). 
s. 15(l)(d). 

'u) Exjmfte Rushworth (1860), 23 L. T. 120. 

'») Drake's Case, supra, 
w) Kxpaiie Maug/fpn (187^), 1 Q. B. I). 49. 
o) R. y. Armhtronfj, E* jHirle Daffy (1896), 65 L. J. (a. o.) 35. 
iW R. V. Caulfield (1882), 46 J. P, 756. 

• Sbo p. 39, ante. i 

(a) liiceiiRing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
a 108 (1). Babjeot to any express provision, all notices or documents rerjuir^ 
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Tho proper place for leaving notice for a auperintondeut of police, 1 

iS he is not served personally, is his actual resiclence or business Justices’ 
oiBce, and service merely at one of the police stations in his division Idcenoes. 
where lie occasionally calls is not sufficient (e). Semccmi 

Where a petty sessional division includes a borough, and the mperinten- 
borough has a chief constable of its own, while there is another dentofpoHce. 
superintendent of police for the rest of the division, notice is 
rightly served on the chief constable of the borough, when the. 
jiremiscs, in respect of which the notice is given, are within the 
borough (/). 

Strict verbal accuracy in notices should not be insisted on by the strict 
justices if the meaning is reasonably dearth); nor will a clerical accuracy, 
error in a notice de[irive the justices of jurisdiction to hear and Clerical errw. 
grant tlic application, if it has not misled the recipient (h). Even 
though a notice is ambignous, if it is not necessarily bad, the 
justices must hear the application {i). 

The description of the situation of the house or shop required in couitMiu 
the notice is only such a description of its situation as suffices to 
identify itt/c). 

If premises are not completed and the door has not beeli i)ut in. No duor. 
the affixing of tho notice of application to floorboards in the doorway 
is bufficient(/). 

U9. A jirovisioiial grant and coniirniatioii of a licence is subject l‘■orih^unal 
to the Siiine crmilitions ns to the giving of notices and generally as gniutaud 
to procedure usithoHo^o W’hich the grant would be subject if not 
provi.^ioriiii, except that whcjre a notice is required to be put up on 
a door of a hoii&e the notice may be put up in a conspicuous 
position on any part of the premises (m). 

120 . Notice of an application for an ordinary removal of .a Ouimary 
justii-es’ licence must be given in the same manner as notice of an ram-iTai. 
a])))licalii)n for a new licence (ii), and a copy of the notice must be * 
personally served upon, or sent by registered letter to, any regis¬ 
tered uw’ner of tho premises from which the licence is to l:|jc 
removed, and to the holder of the licence, unless he is also the 
ai>plicant {(>). 


by that Act to bo given, served, or sent mav bo serveil poreonally or sent by 
post (Licensing (Consolidutinn) Act, 1910 (10 Kdw. 7 & 1 Goo. e, c. 21), 8 108 (1)). 
(e) 11 V. Itileii (IS89). 53 J. P. 452. 

(/) /i.T. yiiWe//(189I), .55 J. V. 88. 

(r/) il, V. Over D'irtvtn j»8iicea, lix jttrte S/Hfer (1878), 39 L. I. 441, mb nom. 
li.v. Waekbiirn Hiimlred Jiihtiree, A'2 J. P. 775; ii. v. Over Davu'cn Juaiicfi>, Ex 
parte (/t5*o« (1878), 39 L. T. 445. 

Ih) Ex pnrteViaiilmi (189^, 03 J. P. 788. 

0) R. V. Ltm (1898). 14 T. L. B. 3.77. C. A. 

(A’) 11. V. PenJiTidge (1892), (51 L. J. (m, o.) 132. • 

(/) R. V. fiharpe, Em parte Ellia (1898), 42 Sol. Jo. 572. As to notice for pro¬ 
visional licfnce, see tjyra, and p. 48, fmt. , • , 

(m) Licensing (Consolidation) Act, 1910 (10 Etlw. 7 & 1 Goo. 6. c. 24). 
8. 33 (3) ; and Bee R. v. Hharfte, Ex parte Ellia (1898), 42 Sol. Jo. 672. 

(») Liconaing (Consolidation) A<^, 1910 (10 Bdw. 7 & 1 Geo. J, o. 24)| 
B. 26 (3). 

(o) SB. 26 (4), 108 (1). 
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An application for a provisional ordinary removal of a licence is 
subject to the same conditions as to the giving of notices as Im 
application for the provisional grant of a new licence (p). 

121. W^re an application is made for the grant of a justices’ 
licence by way of renewal enly, no notice of application is requisite (q). 

(ii.) At Trataftr 8ea$iona. 

122. The applicant for a transfer of a justices’ li(‘6nce must, 
fourteen days prior to one of the transfer sessions, or to a general 
annual licensing meeting(r), serve a notice of his intention to make 
the application upon one of the overseers of the parisli in wliich 
the premises in respect of which bis application is to be made are 
situated, and upon the superintondent of police of the district. 
The notice must be signed by the applicant or by his authorised 
agent, and must set forth the name of the person to whom it is pro¬ 
posed the licence shall be transferred, together with the place of his 
residence and his trade or calling during the six months preceding 
the time of serving such notice (s). 

In the case of an application for a special removal the notice must, 
instead of setting forth the description of the person to whom the 
licence is to be transferred, sot forth descriptions of the premises 
from which and to which it is proposed to remove the licence, and 
the person making the application must, in addition to giving 
notice in the manner required with respect to a transfer, cause to 
be fixed on some Sunday w'ithin six weeks next berore the transfer 
sessions or general annual licensing meeting, at some lime lietween 
the hours of 10 a.m. and 4 p.m., a notice of the applicaiion on the 
door of the premises to which it is proposed to remove tho licence, 
and on the door of the church or chapel of the parisli or place in 
which the premises are situated, and where there is no such church 
or chapel, on some other public and conspicuous place wiiiiin the 
parish or place (t). 

• 123. If an applicant for a justices* licence, including a renewal 
or transfer or removal, is hindered by sickness or infirmity, or any 
other reasonable cause, from attending in person at any general 
annual licensing meeting, or adjournment thereof, or any transfer 
sessions at which his personal attendance is required, the licensing 
justices, if satisfied (by evidence on oath, if they think it necessary) 
that the applicant is hindered from attending, by good and snilicient 
cause, may grant the licence or authorise the removal of Lhe licenco, 
notwithstanding that the applicant is not present, and deliver any 


(p) IJcensing (Coosolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), ei. 33 f4). 
( 3 ) See 4 V. Gepp (1H82), 46 J. P. 761. 

(r) Licensing (Consolidation) Act, 1910 (10 Edw. 7*1 Oeo. 6, o. 2-1), 
H. 22 (1). For definitiobe of " transfer Bessions ” and “ goiieml anuual 
licensing meotijig,” m. 21 st «eq., ante. 

(a) lacenung (Consolidation) Act, 1910 (lO Edw. 7 * 1 Oeo. 6, c. 24), s. 25 (9) j 
n. V. B^hJuAioft, Ex parte SpierB and Fond, IM, (190S), 99 L. T. 54. 

* (<) Licensing (Conmuidation) Act, 1910 (10 Bilwt 7*1 Geo. 5, c. 24), 
as. 22 (I), 27: see R. v. NieJioUon, [1899) 2 Q. B. 455, 0. A.; R. v. HcUh 
Uteneing dunlira. Ex parte Spiera and Fond, Ltd. (1908), 72 J. P. 350. 
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lioence, order, or authority required to any person authorised by 
the applicant to receive it (a). 

Sub-Sect. 2 .—Notice of Oppositum. , 


Sbot. S. 

Justices* 

Licenees. 


(i.) At Annual TAcmnng Meeting ^ Adjournment. 

124. In the case of any application, except an application by the Oppoaitfon. 
holder of a justices’ licence for the renewal of his licence, any* 
member of the public may aj)pear before the licensing justices and 
oppose the application (h). 

In the case of a new licence, any person who has appeared before On applica- 
the licensing justices and opposed the grant, and no other person, t<on tonew 
may appear and oppose the confirmation of the grant by the confirm- 
ing authority (c); but no notice of opposition before either the 
licensing justices or the confirming authority is required (d). 

If, however, upon an application for a provisional licence the 
justices really make up their minds to grant the licence, but indicate 
that they will take time to consider the plans and the proper amount 
to be paid in rr!.spoct of monopoly value, they may at an adjourned 
meeting refuse to reopen the whole question and to hear objections 
to the grant of the licence by persons who appear to oppose the 
application for the first time at sucli adjourned meeting (e). 


125. 'Whore the holder of a justices’ licence applies for the Notice ot 
renewal of his licence the licensing justices cannot entertain any opposition, 
objection to, uov tak» any evidence with respect to, the renewal 
thereof, unless written notice of an intention to oppose such renewal, 
stating in general terms the grounds on which it is opix>sod, has 
been served on such bolder not less than seven days before the 
commencement of the general annual licensing meeting (/), or any 
adjournment thereof at which the application is made (g), even 
if given after the commencement of the general annual licensing 
meeting (ft)• * 

If a rauiidamuB is issued to justices to rehear and determine such Rehearing, 
an application for the renewal of a licence, a new notice of opposition 


(а) Lievusiug (Cousulidation) Act, 1910 (10 £dw. 7 & 1 Goo. 5, o. 24), 

B. 11. 

(б) Seo Uonlter v. Kent Justvea, [1897] A. C. 556, per Lord IIebsohelt., at 

p. 509. If the chief constable in a borough opposes a licence, even thoogb he 
does BO at the direction of the borough coiuicil or wakh committee, ho cannot 
get his expenses allowed out of the borough fund, at any rate when there is no 
surplus ITunenunith Cor/ioratiun v. [1899] A. 0. 293; and see p. 85,jw)«t). 

(r) Tjiceusing (Consolidation! Act, 1910 (10 £dw. 7 & 1 Chso. 5, & 24), 
a. 13 (2). It is just possible that this restriction also applies to an application 
for the confirmation of an ordinary removal (see i&i'i., s. 26). As to the 
confirming authority, see p. 50, ihmA 

(d) A V. Bird, Nx parte NmUa, [1898] 2 Q. B. 340. » 

(e) JCx parte Feam and Boucher (1906), 69 J. P. 177, 0. A. 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 1 Qeo. 5, o. 24), 

8.16 (3). * ’ ' 

(a) See A v. Hmoard (1889), 28 Q. B. D. 502; It. v. Anglem Judwee^ [1892] 
I Q. B. 850; It. V. ^/trinrhant, Oheahire, Juatieee 11 T. L. B. 3 ;»A v., 

Angleaea Juaticea (1895), 65 L. J. (u. o.) 12. 

(A) A T. Armatrongt Ex parte Bnjfg (1896), 65 L. J. (it 0.) 35, fer 
Hawkins. J. / 
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may be given before such rehearing, and the justices have the 
same powers as if the case were being heard for the first tiine(i). *' 

126. Justices h.'ivo no riglit, without an adjonrnraent, to consider 
an objection not*raised by the notice of opposition (ft). 

If a notice of opposition states that the applic.ant has been convicted 
of an offence, this is a notice of objection to his character (2). If it 
states that the house is disorderly, evidence of convictions against 
previous tenants of the house for offences under tlio Licensing Acts 
is admissible (m). 

127. A person who has obtained a temporary authority from 
justices at petty sessions to sell any intoxicating lirjuor (u), applying 
for a licence at the general annual liooiising meeting, is not a 
licensed person applying for the renewal of his licence, and is not 
entitled to any notice of opposition (o). 

128. The time to which the notice of opposition is cahndated is 
the date at which the application is mndo (p). 

129. Notice of opposition may be served personally or sent by 
post iq). Personal service is not necessai-y, and it is a question of 
fact for the justices in each case whether tlie notice came in time 
to the hands of the applicant (r). 

As due service of notice of ojiposition is a condition precedent 
to giving the justices jurisdiction to hear an objection to a renewal 
of this kind, the objector must first prove*his voLice if called 
upon to do BO («). 

130. The licensing justices may, even thongh no notice of 
opposition has boon given, adjourn, under their common law powers, 
the consideration of an application for the renewal of a licence, and, 
if a proper notice of opposition is served seven days before the day 
on which the adjourned application Ls heard, may tlicn entertain 
objections raised by such notice (t). But justices cannot adjourn 
the hearing of an application until a date subsequent to the end of 
the statutory period during which the adjourned meetings can bo 

(•) B. V. Howard (1889), 23 Q. B. X). 502. 

(ife) Tihiffetk v. Jl/oZ/insr, jl892j 1 Q. B. 362, 0. A, per Tx)rd Esher, M.lt., 
at p. 368, and per Lorxs, L.J., at p. 3(>9. 

(0 iZ. V. Lancaater /uab'cM (1891), 7 T. L. B. 428, 0. A., afUrmiii^ on this point 
the decision of the Divisional Court, reported eub norn. lie O’linen, fi. v. L'tnaiihire 
JuaticeB (1891), 64 L. T. 602; B. v. Uirminghim JuaHi-ee (1876), 40 J. P. 132,0. A. 

(m) R. V. Miikin Higher Juotira, [1893] 1 U. B. 273. 

(n) Bee Licen^ug (Consolidutioii) Act, 1910 (10 Edw. 7 & 1 Geo. 5 , c. 24), 
«. 88 ; and pp. 47 et a^ , prat. 

(o) Price v. Jamea, [1802] 2 Q. B. 428, 0, A.; B. v. Pirehill North Jmticea 
(1886),2T.L.E. 387, 0. A 

(p) B, V. tinglaeg Juatieea, [1892] 1 Q. B. 850; B. v. Altrincham, Oheahire, 
‘Juatwei (1894), 11 T. L. B. 3; R v. Angleaea Juatkea (1895), 65 L. J. (m. c.) 12 ; 
B. y. Armatrong, Bx parte Vuffg (1896), 65 L. J. (ic. o.) 35 ; and coinpni'e p. 40, 

ante. • * • 

( 7 ) Licensing (Consolidation) Act, 1910 (10 Bd\y. 7 4 1 Qoo. 6 , c. 24), 
jL 108 (1). As to service of notice, see also p. 40, ante. 

(r) Ex parte Portingellt [18h2] 1 Q. B. 15, 0. A • 

m Qaacoyne v. Riwy (1888), 36 W. B. 605. 

((} B. V. Angleaea Juatieea, supra. ^ 
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held if notice of opposition has been duly given (a). If they do so 
ddjonm, a mandamus will be granted (a). 

The licensing justices may also, on an objection {1) being mode, 
notwithstanding that no notice has been given of indention to oppose 
the renewal, adjourn the consideration of the renewal to a future day 
fixed by them (whether more or less fflian one month after the 
general annual licensing meeting) and require (for some special 
cause personal to the ap[»licant(c) ) the attendance of the holder of 
the licence on that day, when the ease will be heard and the objection 
considered us if the prescribed notice bad been given (d). 

131. An objection need not bo upon oath (el, and need not state 
the ground of objection (/). Bui tlio objection must be taken in open 
court (</), even if the justices themselves be the objectors (/t). It 
is not sunicient to object to the renewal before the justices in their 
private room (t). 

132. Any one of the justices may make an objection himself, 
on which the justices may adjourn the hearing of the applica¬ 
tion (/,-); and the more fact that a justice iiaa taken the ghjectinu 
will not disqualify iiini from sitting to hear the c.isc when it comes 
up for decision (k). 

if one of the justices raises an ohjection to the grant to an 
applicant for a renewal of his licence llin justices cannot decide the 
casu wiihout ndjounnnent (f), ut any rate unless the applicant 
waives liis righj^ lo ui^ adjournment (m). 

133. If the justices, on an objection being made, adjourn the 
hearing to a ruiiir(3 day, they must give the liceiice-liolder notice 

(ffl V. IliiI.ciitnail Jimlicto (lsU7), 151 J. 1’. liCl. 

(/>} Tlic I'tMiliiij' (>1 a iu|ifirt ol' ihe h&ui ooaalulilt?, which cuiitniris the 
“ 1 ask tiiat thn n-now.i] nf [a ccrttiii la-cilioiiso] may be withh<'ld 

until tha adj'iurnril im-otiiig " an ohjci-timi within tho lae.aiing of tho section 
V. Jlruljiirnier i/n.-tlim, [190UJ ‘2 it. H. US’i). 

(r) liic'-iihiiig (('oiisiiliil.itioii) Act, 1!)U) (10 Bilw. 7 & 1 (rco. 5, c. 

H. l(i ^2). " t'aii'(‘ii(‘i's oiiil to hiniMulf ” doe'i not ini>nn soino ii:i>4i‘ondu(it. 

I’uiMiital " nn'iins '* individiinl," as dialiiigiiishi d Iruiu the ul:ti..s tu whicn ho 
hcioiijis (S7/a/7< V. n'«/.f/o/</. [1,^01] A. (J. 17.5,/cr Iioid Uuamwci.i., at p. 181). 
Tho ciiusi-is lo ho II cHii'-e lor rCHiitiring tho iiidivnlinil to bn piocnnt, and tho 
fact thiit ohjoutioii wo-, lukou lo tiio ronownl of his lu-once woiil.l ho such a ouuse 
(a/iurp V. \\'ul,ejiisld hiijirii, I'cr bold ilRitsciiGi.i., at pp. I8(i, 187). 

(d) l.icousir.g (Ooiisolidulioii) Act, lUlO (10 Edw. 7 & 1 Goo. 5, c. 24), 
0. 10 (4). 

(e) li. V. Itrild'li'h Jiisticca (18Su), 2 T. L. R. 198. As to tho healing of 

objoctions, notwithstuudiiig the absence of notice of iiitcutiuu to oppuso reuuwai, 
BOO p. 41, a«Uc. • 

{J) If akin v. Parker, [1894] 2 Q. B. /ioG, C. A. 

Ij/) It. V. A'ti/j/'ton Ju'ifit'Ci-, lix parte Itarei/ (1902). 80 Tj. T. 5,SO. 

(A) K. V. AnijUsca Jaslicea (1895), 05 b. J. tM. u.J 12 ; R, v. IR iiard, [1902] 2 
K. 11. .80,J, 0. A. 

(t) IL V. Merthijr TydvU JaatU'ci (1885), 14 (J. B. D. oS4 ; R. v. ffarUta (1885), 
49 J. P. 772. 

(it) It. V. Iluvoard, supra. Soo R. v. Farquhar (1^574), L,R. 9^Q. B. 258 ; It. v. 
Rales, licdea v. Philputts (1880), 42 b. T. 7.85 j It. v. Mirtlrjr Tjfdini Jusiwes, 
tujtra, per Smith, J., at p.587 ; UaaUr v. Leche (1898), 79 b. T. 188; but ^mpare 
R. T. AnghseaJustivea, supra. * ‘ 

(2) Qascoytte V. Ru/ey (1888), 36 W. B. €05. 

(*») Ruddick v. Liverpool Justices (1870), 42 J. P. 406, per IIannks, J. 
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to attend ou tliat day. If the notice to attend does not parpoii^ 
to be given on behalf of the justices it is not a good notice, but 
the applicant may waive this point by attending and taking part 
in the proceedings on that day (71). The notice to attend may be 
given by the' clerk to the justices or by the superintendent of police, 
hut in either case must sta^o that it is given by the direction of the 
justices silting at the general annual licensing meeting, giving the 
date ( 0 ). If, however, an objector sends another notice to the 
applicant setting forth his grounds of objection more than seven 
days before the adjourned meeting, such notice of objection need 
not state that it is given by the direction of the justices (p). 

134. Neither justices nor objector need, after a statutory 
adjournment on objection being made, send the licence-holder 
notice of the grounds of objection (q ); but if the latter has been 
prejudiced by the absence of notice of the grounds of objection he 
may probably be entitled to a further adjournment (r); or if there 
has been no time for an adjournment within the statutory period 
of holding adjournments of the general annual licensing meeting (s), 
the justices may refuse to hear the objection (t). 

If the objector gives a notice which sets forth the grounds of 
objection, he will be confined to the grounds set forth (u ); at any 
rate unles.s a further adjournment is obtained. 

When the application is determined on the day to which it is 
thus adjourned, the justices must give the applicant an opportunity 
of answering any evidence which may be brought agbinst him (v). 

135. Where a renewal is applied for by a person other than 
the licence-holder (a), no notice of opposition need be given (h), 

136. Licensing justices cannot, in case of an applicant applying 
for the renewal of his licence, consider the quBoiion of reference to 
the compensation authority unless notice of opposition has been 

'duly served or the justices have duly adjourned the case in 
accordance with the provisions above set out (c). 


( 7 ^ Whiffmy. Mailing, y8!)2] 1 Q. B. 362, 0. A.; Barter v. Leche (1898), 
79 L. T. 138. But see Jlinyland r. LowtuUa {1861}, 17 G. B. (n. s.) S14, 
£x. Ch., revorsiag on tiiis point tlie decision in the court below {liifiyland v. 
Lowndes (1863), 15 0. B. (X. S.) 173). 

( 0 ) Wliiffeii T. Mailing, suimt, per Loi-d Esiiek, M.ll., at p. 370. 

Iji) Baxter v. Leche, eapra. 

( 3 ) Bufldtch V. Liverpool Justices (1876), 42 J. P. 406, per Haxxux, J, ; “ No 
notice is to be given where tbn objection has been token by the magistrab's 
themRelvea ”; Batter v. Leche, aupra. 

(r) Bakin v. Parker, [1894] 2 Q. B. 666 ,0. A., per ICay, L.J.; Baxter v. Leche, 
supra. 

a As to such statutory periods see pp. 21, 22 , ante. 

Baxter y. Leche, supra; but see lucensing (Ooneolidatiou) Act (10 Edw. 7 
ft 1 Geo. 5, & 24), B. 16 (4). 

S Whiffen V. Mailing, eupra. 

B. V. Beddi^h Justices (U)85), 2 T. L. B. 193. 

See Symons v. Wedmore, [1894] 1 Q. B. 401; Leeds CorporaHon v. Ryder, 
[1907] A. 0.420. e- 9 f 

•(b) PNce V. James, [1892] 2 Q. B. 428, 0. A. 

M R. V. Toihurstf Ex poke ParrtRf R. v. Can, Ex parte West, [1905] 2 £. B. 

47^ 484. 
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(ii.) AI Special Sesaions. 

187. Where an application is made for a transfer or grant of a 
special removal at epecial gessions no notice of opposition is 
required. 

Where an application is made on behalf of the owner •((!) no notice 
of opposition is required (e). * 


Part V.—Temporary Authority to sell 
Intoxicating Liquors. 

Sect. 1.— Excise. 

Sub-Sect. 1.— Urdil next Smion*. 

138. Where a protection order (/) has been granted by a court 
of summary jurisdiction the like authority may be given by the 
proper officer of customs and excise by indorsement on the excise 
licence (p). 

Sub-Sect. 2. —Vending Ap}eal. 

139. If an appeal against the refusal of licensing justices to 
renew a licciK*e is duly made, and the licence expires before the 
determination of the appeal, the Commissioners of Customs and 
Excise may, by order, permit the person the renewal of whose 
licence is refused to carry on his business daring the pendency of 
the appeal upon such conditions as they think just; and subject 
to those couditions such person may, during the continuance of the 
order, carry on his business as if the renewal of the justices’ licence 
had not been refused Qi). 

Sect. 2.— Jmticee. * 

Sub-Seot. 1.— Auihoi'ity until next Trana/er Sesaiuua. 

140. In any case where the transfer of a justices’ licence may be 
authorised, a court of summary jurisdiction may, if it thinks fit, 
as respects any premises situated in its division ou an application 
made for the purpose by any person (not being a person dis¬ 
qualified for the purpose) to whom it is proposed to transfer a 
justices’ licence in respect of the premises, grant to him an 
authority (called a protection order) to carry on business on the 
premises, and to sell any intoxicating liquors which may be sold 

(d) See licensing (Couaiiidatioii) Act, 1910 (10 Edw. 7 & I Cleo. 5, o. 24), 
B. 87, and p. 49, pat. 

(e) B. V. Moan (1881), 7 a B. D. 612. - • 

If) See the text, infra. 

(ff) licensing (Oonsolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. Ss o. 2^4), 

B. 88 (6). 

(A) Hid., B. 80. 
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on the preinifiQS under any excise licence authorised by the justices' 
liceuco (i). 

A protection order remains in force until the next transfer sessions, 
or, if an application for a transfer in respect of thepieiuises is 
adjourned at those transfer sessions, until the hearing of the 
adjonrned application and no longer (/c). 

A protection order must be authenticated by an indorsement on 
the licence proposed to bo transferred, signed, sealed, and stamped 
by or on behalf of the justices granting it, as though it wore a 
justices’ licence, and a foe of 2 s. 6 c/., and no more, is payable for 
every such indorsement (1). 

141. ^Vhcre a court of summary jurisdiction, on an application 
for a protection order, is satislied by evidence submitted to it that 
the licence has been lost, mislaid, or wilfully and without legal right 
withheld by the holder thereof, the court may receive a copy thereof 
cerlificd to be a truo copy under tlie hand of tho clerk to tho 
licensing justices by whom the licence was granted (in). 

On an application for a protection order the court may examine 
all necessary parties on oaMi (a). 

142. A protection order cannot be granted unless the applicant 
for the order has, at least one week before the holding of tho court 
to which tho application is made, served on the superintendent of 
police for the district the \iko notice as is required in the case of 
an application for the iiansfer of a licence (o). But in any case 
of urgency the notice may be dispensed with'if, in'the opinion of 
the court, such notice to tho police has been given as is reason¬ 
able in the circumstance s(p). 

143. Any jierson to whom a protection order is granted is, 
while the order is in force, in the same position as regards 
regulation, government, or control as the holder of a justices' 
liceuco (q). 

144. Any application for a protection order with respect to 
premises situated in a police court division of a metropolitan 
police magistrate must, except witliin the borough of Southwark, 
be made to that magistrate (/'). 


(t) Licensing (Consolidation) Act, _ 1910 (10 Kdw. 7 & 1 Goo. ii, c. 241, 
s. 88 (1). The outgoing tenant in entitled, in ouitain cireumstitneos, ovon aftor 
the court has granted a temporary authority, to sell under hie licence; eoe 
AniJreii-a v. Denton, [1897] 2 Q. B. 37. 

(A) Licensing (Uoneolidation) Act, 1910 (10 Bdw. 7 & 1 Goo. 5, c. 2-1), 
A 88 (2), replacing the Licensing Act, 1842 (6 & 6 Viet. o. 44), s. 1. 

(/) I-iceusmg (Consolidatiun) Act, 1910 (10 Mvr. 7 & 1 Geo. d, c. 24), 
B. 88 (3). 

(m) IhvL, s. 43 (3). This uUor.i the law as to wilful withholding as hiid down 
in Ex parte PftiUijM (1877), 42 J. P. 279. 

* (n) Licensing (Consolvlation) Act, 1910 (10 Edw. 7 & 1 Gao. 5, o. 24), 
8 . 88 (4). 

(o) As to these'rcquiiromenti, see p. 42, oi'fe. 

ift) facensuig (Cousolidatioii) Act, 1910 (10 Ldw. 7 & 1 Geo. 6, o. 24), 
8 .. 88 (5)* 


Ibid., s. 88 (7). 
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Sud-Sbct. 2. — Licence to sell pending Appeal from Conviction. Sect. 2. 

*146. Where a justices’ licence is forfeited on or in pursuance of Justicea. 
a conviction for an oltence, and an appeal is duly made against the Temponiy 
conviction, the court by whom the conviction was made may, by liccnw 
order, grant a temjjorary licence to be in force durin'g the pendency app^if 
of the appeal upon such conditions as it thinks just (s). 

Sub-Sect. 3.— Tcuyu rarg Anihority to Oioner, , 

146. Where any lic(!n3fid j>oi son is convicted for the first time Protection, 

of any of the following olTences (i):—(1) Making an internal 
communication between his licensed premises and any unlicensed 
premises; (2) forginga justices’ licence or making use of a forged 

justices’ licence; (3) stilling spirits without licence; (4) any 

felony; and in consequence either becomes personally disqualihod 
or has hia licence forfeited, or where a justices’ on-licence for a term 
is forfeited (a), or whore a justices’ licence is forfeited on account of 
alterations being made in the licensed premises without the consent 
of the lieonsing justices (a):—any owner of the premises, or any 
person on his behalf, may apply to a court of summary jurisdiction 
for a protection order, and the court miiy in its discretion grant to 
him such an order in the same manner and subject to the same 
provihions in and subject to which it may grant such an order to a 
proposed transferee pending a proposed transfer (f/). 

As an application by or on behalf of an owner for a temporary Vrocodura. 
authority in these cases is made to a court of summary jurisdiction, 
tlio court iias power to state a special case on a point of law for the 
opinion of the High Court, and must do so if requested in the 
requisite manner, unless it gives a certillcate that the application 
for a case is frivolous (c). 

Sub-Sec r. 4,— C<miinuance oj Sale by Heirs etc. 

147. If a liolJer of a justices’ licence dies before the 
expiration of his licence, his heirs (d), executors, adminis- 
Irators or assigns, or if a licensed person is a<ljudged bankrupt, 
or his alTairs are liquidated by arrangement before the expiration 
of his licence, the trustee (<?), may sell and expose for sale any 


(a) liiconrang (C'onBolidution) Act, 1910 (10 IJdw. 7 & 1 Goo. 5, c. 24), s. 90. 
As to the diHcretiou of the court to refuso such teuiporary lirouco, see iJ. v. 
Ktarna, Ex jHirte Strickland (ISOOl, 60 J, P. 139. 

(<) Whetiior the conviction be for the iirst or second time, providud that the 
lirenco is for the first time forfeited (A’a paric Flinn ifc Sons, [1399] 2 (d. B. 151). 
Por offences gonerally, hpo pp. 107 «i stg.,post. 

(a) Under the ptovisious of tl\e Tiicoiising (Consolidation) Act, 1910 (10 
IMw. 7 & 1 Geo. S. c. 24). 

(&) IIM., s. 87. As to the granting of a protection oi-der lt> a proposed 
trunsferoc, see p. 47, ante. ' 

(r) B. T. Bell, Ex jiarte Flinn & Sons (1899), 15_T. li. H. 187. 

\a) A person under twenty-one years of ago (behig nn hAir) is not disqualified. 
Tlie juBucos should dotormine, in the event of the matlor coming before them, 
wliemer he is of an ago competent to conduct the business {itoie v. f^ogley 
(1893), 62 L. J. (m. a) Itfl). 

(«) whore li licenBod person, who has covenanted to penmt his landlord to 
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intoxicating liqnor, if tho sale or exposure for sale is made on the 
premises specified in the licence and takes place prior to the nfext 
transfer sessions, or, if tho next transfer sessions are hold within 
fourteen days next after the death of the licensed person or the 
appointment of a trustee in the case of his bankruptcy or the 
liquidation of his affaira by arrangement, if the sale is prior to the 
next transfer sessions but one (/). 

The heir, executor, administrator or assign, or the trustee in 
bankruptcy, carrying on business under this proviso is, for the 
period limited, a licensed person (g). 


Part VI.—Confirmation of Justices’ Licences. 

Sect. l.—What Licences require Conjirmaiion. 

148. Neither the grant by the licensing jnsticos of a new licence 
nor of an ordinary removal of a justices’ licence, whether for con¬ 
sumption on or off the premises, is valid unless it is confirmed by 
the confirming authority {h). 

Sect. 2. —The ConJirmhuj Authorittf, 

Stju-Seot. t. —In Couuticg. 

149. As regards a licensing district being a petty sessional 
divinon of a county, the confirming authority is the court of quarter 
sessions {%). But the confirming authority of a county may delegate 
any of its powers and duties to a committee appointed in accordance 
with rules made by it, and must so delegate its power of confirm¬ 
ing the grant of a new justices’ licence (A). It may make rules to 
be approved by a Secretary of State for the modo of appointment 
of those committees and for the number, quorum, ancl (so far as 
procedure is not otherwise provided for) the procedure of those 
committees (Q. 


re-enter on his bunkriiptcy, and to assign tho roaidue of his liconco to his land¬ 
lord on the determination of tho U'lise, becomes bankrupt, the licence must be 
handed over to the landlord, not to the trustee in bankruptcy {He Dritnor, Ex 
parte BuyU (1877), 46 L. J. (bov.) 85). 

(/) laceiifflag (Consolidaiiou) Act, 1010 (lU 7 & 1 Qeu. 5, o. 24), 
B. 65 (7). This proviso does not, howevei*, cover tho case of a new tenant who, 
when the Ucenco-holder has left tho premises during the cxistouce of Ids lioonce 
and no one kndws his wheroabouts, enters and soils intoxicating liquors for his 
own benefit, oven though the wife of the liconce-holder him handed such new 
tenant the Uoen(» and given him a wiitton authority to occupy tho premises 
ud sell on her behalf {Owen v. Langford j[1801), 55 J. F. 484). *‘Aoy” 
ifitoncaliua liquor must mean any intoxicating liquor of a kind covered by 
‘ the jiuticei^ Uconce. 

te) McDonald v. llughet, (1902J 11C. B. 9-1. 

{h) Licensing(Codsolidatibii) A pt, 1910 (lOEdw. 7 & 1 (3eo. 3, c. 24), s. 12 (2) 
ad 0 . 26 (last paragraph). 
find., as. 2 (2) (b^ 


ano 
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In a county the same committee may be appointed for the sbot. %. 
purpose of tiie exercise of tbe powers and duties of quarter sessions, Tlte 
both as compensation authority and as confirming authority (in). Confinning 

AnthoittF. 


Suo-Seot. 2. —In Borought. 

t 

150. In boroughs (n) having during the last fortnight in lu borongha. 
January in each year (o) ten or more justices, whether disqualified 
from acting under the Licensing (Consolidation) Act, 1910 (|i), 
or not, the con firming authority consists of the whole body of 
borough justices (q). 

In boroughs not having ten such justices at the said time, the Joiut 
confirming autliority is a joint committee (g) consisting of three committee, 
justices of the county in which the borough is situated and 
three justices of tho borough (r), or if there are not three 
qualified borough justices, then the deficiency is to be supplied 
% qualified county justices to be appointed by the confirming 
authority (s). 

The three county justices are appointed by the confirming Appointmeot. 
authority of the county, and the same couutj^ justices may be 
appointed members of more than one such joint committee (t). 

The three borough justices are appointed by the borough justices (a). 

A casual vacancy in the joint committee arising from death Casual 
or resignation or otherwise may be filled up by the justices by vacaiioy. 
whom the member whose place is vacated was appointed (6). 

Five member8*form a quorum (c). ^ Quorum. 

Tbe senior justice on the joint committee present at any Chairman, 
meeting is the chairman of the meeting, and in case of equal division 
of votes has a second vote (d). 


151> No objection can be made to any licence granted or con- No objection 
firmed by the borough justices or by a borough licensing committee ground 
or joint committee on the ground that the justices or committee of 
justices were not qualified to make the grant or confirmation (e). 

152. On the confirmation of a new justices’ on-licence, the con- Variation of 
firming authority may, with the consent of the justices authorised conditions of 


(m) Liceii8in;c (Cousolidatioii) Act, 1910 (10 13dw. 7 & 1 Geo. 5, c. 24), 
a. 6 (4). Ab to the compensation authority, see p. 68, post. 

(n) The City of London is for this purpose deemed a county borough 
(Licensing (Consolidation) Act, 1910 (10 Ldw. 7 & 1 Geo. 5,4. 24), s. 2 (4)). 

(o) /itt/.;8a.2(3),3(l). 
fp ) 10 Edw. 7 & I Goo. 6, o. 24. 

(9) I hid., B. 2 (») (b). 

■ /iui.,8. 4(1). 

Ibid., B. 4 (4). 

Ibid., 8. 4 (2). 
a) I bid., B. 4 (3). 

J) I bid., 8. 4 (6). , 

(c) I hid., fl. 4 (6). _ 

(cQ Ibid., 8. 4 (7). Where the confirming authority is not a joint oommittee 
the chairman has not a BBCond vote. • * 

(e) Ibid., 8. 7 (2). As to qualifications and disqualifications of justices, 
see pp. S3 et Btq., jxuf. 
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to gi'Aiit tho licencu, vary iiuy coMililiuDB attached to tho licence 
But if these jafilicea decliiio to give their consent to the variation 
the licence is not conlivmed(^). 

SEct. 3 .—Proci dare of Confirming Authority. 

153. Tho coiilirmiug ‘ authority must make rules as to the 
proceedings to be adopted for confirmation of new justices’ licences, 
and ns to tho cosla to bo incurred in such proceedings and the 
person by whom tliose costs nro to he paid (/i). 

Thcpowcisof the confirming authoritj'aa to the granting and 
refusing of applications appear to he the same as those of tho 
justices who hear tho applications in tho first instance (i). 

An application for the confirmation of the giant of a licence 
cannot be heard until twenty-ono days at least have expired since 
the date of the grant of tho licence (/;). 

A person who has appeared before tho licensing justices and 
opposed the grant of a new jiistice.-s’ licence, and no other person, 
may appear and oppose the confirmation of the grant by the 
confirming authority (/). 

A rule directing that any por.son who def^iros to op)>ose the 
confirmation of a licence must, within seven days after the graut 
thereof, give notice in writing to the applicant or to the clerk to 
tho justices of bis intention to oppose such confirmation is ultra 
vires and void (vi). 

Additional evidence not laid before the licjuising justices may he 
laid before the confirming authority. 

Evidence given before the confirming authoiity must, it seems, 
be given upon oath(n). 

The confirming authority may award such costs as it thinks just 
to the party who succeeds in the proceedings before it, and cosLs so 
awarded may be recovered in the same manner as costs awarded on 
the dismissal of an information or complaint under the Summary 
Jurisdiction Acts (o). 

The confirming authority mii.st wiili re.spoft to now justices’ ou- 
Ticences, in each year make such returns to the Secretary of Stato 
as be may require (^i). 


(/) licensing (Consolidutioii) At t. 1010(10 lulw. 7 & 1 (Jeo. 0, c. 24), s. 11 (5). 
(ft) R. V. Jwkson (1906}, 06 L. T. 77, C. A. 

(h) liceiiBing (ConRulidaliun) Act, 1910 (10 Kdw. 7 A 1 (Jcu. •>, c. 24), 
B. 13 (4). 

(i) Re AiiMivddle District, Cimbfrlamt, Limitiruj Comnnlhi- (1873). 37 J. 1*. 
86 ; R. T. Middlesex Licensing (tnmmitiee, AV ]>arle Limhaj/ (1878), 42 J. 1*. 469. 
But as to uotiecfl, seo R. v. r.innndl, [1893] ‘2 (i. 1). 158, per WnitmT, J., ut 
pp. 163, 164. Ab to iho power-t of juBticea on hourizig applicutions in lliu lirtit 
uiBtflnce, Beo pp. 21 et aeii., ante. 

Uc) licensing (ConsoUdatiun) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), a. 13 (1). 

, (2) i6MZ.,6. 13(2). /-V/ 

(mi) B. V. Bird, Ex parte Nenh.i. [1898] 2 Q. B. 310. 

(n) R. V. Jadtaon (^906), 71 J. J’. 25, confirmed on apjM'ul on another point, 

ibid., 0. A. 

(o) licenaing (Consolidution) Art, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
B. 13 (8). As to Buoli coals,Mc'o title MAOihTJBATBS. • For an enumeration of 
the 8ummar]r Junadictiun Acta, see note (r), p. 87, poet. 

ip) Licenting (Coueolidation) Act, 1910 (lO Edw. 7 A 1 Geo. 6, c. 24), s. 46. 
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Part VII.—Qualifications and 
Disqualifications. 

Sect. 1. — l)ii,iiualiJication of Jiuticea. 

154. No justice can act for any licensing purpose (< 7 ), or bo* 
appointed a member of any committee for licensing purposes (r), 
who is, or is in parluorsliip with, or bolds any share in any company 
which is, a common brewer, distiller, tnukcr of malt for sale, or 
retailer of malt or of any intoxicating lir)nor, in the licensing 
district or in the district or districts adjoining to that in which 
such justice usually acl 8 (s). 

But this provision does not prevent a justice from adjiulicaling in 
the case of persons charged with the olTencus of hoiiig found drunk 
in any highway or other public place, whether a hiiildiiig or not, or 
on any liceiLsed premises, or of being guilty while drunk of riotous 
or disorderly conduct, or of being drunk while in charge in a 
highway .or other public place of any carriage, lior.se. cattle, or steam 
engine, or of being drunk when in possosnioii of loaded lire-arins, or 
of oeing druniv in a highway or other public place while having the 
charge of a child apparently under the age of seven years (u). 

155. A justice is npt distpialified from acting for licensing pur- 
pos<!s by reason only of his being ititerestcd iu a railway company 
whicdi is a retailer of intoxicating %uor(&). 

156. No justice can act for any licensing purpose (c), in respect 
of any premises in the profits of wliich be is interested, or of which 
he is wholly or partly the owner, lessee, or occupier, or for the 
owner, lessee, or occupier of which ho is manager or agent {d ); 
unless his interest iu such promises or the pruhts thereof is a legal 
interest only, and not a benelicial interest (t ). 

157. Any disqualified justice( f) who knowingly acts as a justice 
for any of tlie pnrpo.ses for which be is disqualified, is liable in 
respe'ct of each offence to a fine not exceeding £ 100 , to be recovered 


( 7 ) That is, for any purpf)S 0 under the Licensing (ConsuUdation) Act, 1010 
(10 l&lw. 7 & 1 Goo. 6 , c. 21 ). 

(r) That Is, for onv committee for the piurposes of the Ijioeusing (Consolidutiou) 
Act, imo (10 Eilw. '7 & 1 Goo. 5, 0 . 21). 

(«) Jib/., B. *10 (1). 

(a) Ihiii.; and bco Licensing Act, 1872 (36 & 36 Viet. c. 94), s. 12 ; Licensing 
Act, 1902 (2 Kdw. 7, c. 28), a. 2 . 

(h) liiconsing (Cuusolidatiun) Act, 1910 (10 Edw. 7 A 1 Goo. 6 , c. 24), 
B. 40 (5). 

(r) That is, any purpose under the Liconaing (Conaolulatiou) Act, 1910 
(10 ISdw. 7 & 1 Geo. 6 , c. 24). * 

(d) Ibid., B. 40 (2). 

!«) . • . . • . 
(jh That is, any justice declared by the Liconaing (Consolidation) Act, 1910 

(10 £iaw. 7 Sc 1 Goo. 6 , 0 . 24), not to bo qualified to act thereunder. 
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bbot. 1 . by action in the High Court (y); but he is not liable to a fine in 
Olsqnaliflca' respect of more than one such ofTenue committed by him before tfie 
Iran of institution of any proceedings for the recovery of the fine (70- 
Justices. A justice whose attention has been oall^ to the illegality of 
his acting previously to his so acting, acts knowingly, even though 
from a false interpretation of the law he believes that he is justified 
■in doing the act (i). But no act done by any disqualified justice is 
on that account invalid (7.-). 

General 158. A justice who is an interested party and has a real bias 

interrat and mugj, not take part in gi anting or refusing a licence (7), or in 
“**• confirming or refusing to confirm it('«i). 

A disqualified justice cannot vote at a committee of justices for 
the election of a licensing committee {n). 


Sect. 2. —Disqualification of Justices' Clerks. 


Disqiialifica- 

cation. 

Justices' 

clerks. 


Penaltj. 


159. No clerk of licensing justices may himself, or by his 
partner, or clerk, conduct or act as solicitor or agent for any person, 
in any application for or in respect of a justices’ licence or any other 
proceedings whatsoever under the Licensing Acts at any general 
annual licensing meeting, transfer sessions, or petty sessions held 
for the district for which he is the clerk, except so tar as relates to 
the preparation of notices or forms, and any person contravening 
this provision is liable in respect of each oflonce to a fine not 
exceeding £100 (o). „ 


Sect. 3. —Qualified and Disqualified Persons, 

Sub-Sect. 1. —As regards Excise Licences, 

BfaeriiTs 160. No excise licence to sell beer, ale and porter by retail, or to 

officer. sell wine to be consumed on the premises, can be granted to any 
person being a sheriff’s officer or officer executing the legal process 
' of any court of justice; and any licence granted to any such person 
is void to all intents and purposes (p). 

Penondiih 161. Every person disabled by any conviction from holding or 
having a justices' publican’s licence is also by such conviction 
disabl^ from taking out or having any excise licence to sell, and 


(g) LicenHing (Coubolidation) Act, lUlO (10 Bilw. 7 & 1 duo. a, c. 24), 
B. 40 (4). For an example of an action for a penalty under thu) provision, see 
J.-O. y. Boil (1S02), 66 J. F. 

{h) liceneing (Consolidation) Act, 1910 (10 Kdvr. 7 A 1 Qeo. 6, o. 24), 
•. 40 (4). 

(t) V. ITtWett (1896), 60 J. P. 643. 

S licensing (ConsoMaliou) Act, 1910 (10 Edw. 7 & 1 Qeo. 6, c. 24), 

(3). < 

(i) jB. V. Kent Justices (1880), 44 J. P. 298 ; M. y. jPVo»«r(1893), 9T. L. B. 613. 
im) B. y. ?'ergus>>n (1890), M J. P. 101. 

(») A.-O. V. wiUet^supra. ' 

(o) licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), s. 49. 
Ap) Beerhouse Act, 1880 (IJL Geo. 4 4 1 Will. 4, c. ,64). h. 2 ; Befrashmont 
Houses Act, 1860 (23 4 24 Viet, o, 27), s. 8; Finuuce (1909-10) Act. 1910 
(lOBdw. 7,c.8),Sched.Vl. \ j > 
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from selling beer, cider, or perry by retail in any manner whatsoever • 8- 

ifnder any excise licence; and if any such person, after such Qualified 
conviction, takes out or has any excise licence for any such purpose, and Dig' 
it is absolutely null and void; and every person, who, after such anaMfied 
conviction, sells any beer, cider, or perry by retaif in p,ny manner ^^rsona. 
whatsoever, incurs the penalty for so doiilg without licence (q) ; and Proof of 
in all such cases in the prosecution for the recovery of such penalty GonTicUoo, 
a certificate from the clerk of the peace (r) of such conviction is 
on the trial in such prosecution legal evidence thereof. This 
certificate the clerk of the peace (r) is authorised and required, 
within one week after such conviction has been returned to his 
ofilce, to deliver to the collector of excise, or other person autho¬ 
rised to grant excise licencos within the district or place in which 
the conviction has taken place, setting forth a copy of such con¬ 
viction, signed by himself, for which he must neither demand nor 
receive fee or reward. If any such clerk neglects or omits to 
deliver such certificate he forfeits for evoy such oiletice the sum 
of iilO («). 

162. Every person who is (f) lawfully convicted of felony, or of Pei-gon dit- 
selling spirits without licence (a), is for ever thereafter disqualified 

from selling beer or cider by retail, and no excise licence to sell ^“or^et 
beer or cider by retail can bo granted to any person who has been by retail; 

BO convicted, [f any person, after having been so convicted, 
takes out or has any excise licence to sell beer or cider by retail, it 
is void to all iittoutsbnd purposes (6). 

Every person who is convicted of felony or of selling spirits nor wine by 
without liccnco(r) is for over thereafter disqualified from selling 
wine by retail, and no excise licence to sell wine by retail can be 
granted to any person who has been so convicted. If any person, 
after having been so convicted, takes out or has any licence to sell 
wine by retail, it is void to all intuuts and purposes (d). 

t 

163. It is nut necessary that the premises should be a dwelling- 
house or ihiit the licence-holder should be the real resident holder 
and occupier of the premises («). 


M llxciso Liceuocs Act, 1826 (6 Oco. 4, o. 81), a. 22. 

(r) Or pp^on acting as such, 
m Excise larenccs Act, 1825 (6 Qoo. 4, o. 81), a. 22. 

(t) After 7th August, 1840. 

(а) That is, apparently, without excibo licence. See Excise Licences Act, 
1826 (0 Oeo. 4, c. 81), as. 26. 27. 

(б) Beorhuuflo Act, 1810 (8 & 4 Viet. c. 61), a. 7. 

(<-) Thst is, ajiparautly, without excise licence. See Excise Licences Act, 
1826 (6 Oeo. 4, o. 81), te. 26, 27. 

(</) Eefr<>8hnient llousee Act, 1860 (23 & 24 Viet. c. 27), a. 22; Finance 
(1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. VI. ' 

(p) Finunoo Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 35), a. 2. This rond(u« 
uuimiMirtaut decisidna in Munn v. Southall (1862)| 7 L. T. 366 (as lo 
keeping an eating house); R. v. Db Rutzm (ISiu), 1 Q. B. D. 65 (as to an 
additional retail hconce held by holder of beer-deHler’s licence); M. ▼. Allmci/ 
(1871), 36 J. P. 634 (as to a railway arch); Jh ▼. MaHchftler [1889] 

1 (i. B. 671; V. Ifvttingham Juituct, [1899] 2 Q. B. 294, C. A. (case of a 
mauugor). 
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Si7B-SjE0T. 2.— A» TftjanU Jmticea* TJcence». 

164. No justices’ licence can be granted (whether it be a now 
licence, renewal, or transfer) to any disqualihod person during the 
continuance of the disqualification, and no justices’ licence can be 
granted in .respect of or removed to any disqualified promises daring 
the continu.ance of such*disqualification. A justices’ licence held 
by a person so disqualified or attached to premises so disqualified 
•b void (/). 

Disqualified persons are (1) any sheriff’s officer, or officer exe¬ 
cuting the legal process of any court of justice hi England or Wales, 
while he is such officer; (2) any person convicted of felony (//), this 
disqualification continuing for the life of that person (h); (3) any 
person convicted of forging a justices* licence or making use of a 
forged justices’ licence, knowing it to liavo been forged, this dis¬ 
qualification continuing for the life of that person; (4) any holder 
of a justices’ licence convicted (t) of permitting his premises to bo 
used as a brothel, this disqualification continuing for the life of that 
person; (5) any person ordered to be disqualified (k) on conviction 
for selling intoxicating liquor without a justices’ licence, this dis¬ 
qualification continuing for the time mentioned in the order (2); 
(6) any person who 1)\- any other statutory disqualification is 
di.squalified (/). 

165. Any person licensed for the sale of intoxicating liquors (n>), 
or for keeping any place of public enterlainmeiit or public ro.sort 
who ha.s been convicted a second time for bertaift offcnoos under 
the Prevention of Criinos Act, 1871 (w), is disqualified for a jieriod 
of two years from receiving any such licence; and any licence 
granted in contravention of this provision is void (a). 

Any person who is a second time convicted of selling or 
suffering to be sold by retail ale or beer or any other excisable 
liquors without being duly licensed (c) so to do is rendered 


(/) I.icensiii(> (Consolklaliun) Art, 1910 (10 J''dvr. 7 & 1 Oco. 5, c. 24), «. .‘M. 
* (y) Whetlier bcfoie or after 1S70 (fl v. Vint (IST.)). Ti. 11. 10 Q. II. lOil). Sco 
the Wine anil Bccrhoucie Act Amcnthacnt Act, 1870 A- :J4 Viet. c. :'9), e. 14, 
now repoalcil and re-ouacted bv tho Licensing (Coiisoliiliitioiij Act, 1910 (10 
lldw. 7 & 1 Qeo. S, c. 24), h. 35, but tlie wording is blightly diiTprcut, " during 
the lifetime” being subefitutod for “ for ever.” 

(/i) Or until free pardon (//ay v. Jjotidon {I'ower Division) Jiistins (1S90), 24 
Q. B. D. 5G1). 

(i) Whether nndor the Lirensing (Consolidation) Act, 1910 (10 Edw. 7 
& 1 Geo. 5, 0 . 24), or otherwise, 

(A) Under the provibion cinit'iiTiud in the Liceuaing (Consolidation) Act, 1910 
(10 lildw. 7 & 1 (?co. o, c. 24), h. 05. 

(/) Ihid., B. 35; see e//., thiri., s. 65. 

(m) It is not clear whothor this means licensed by justices or licensed by the 
eadse authorities. 

^ (n) NauioV, any oflenco under the Prevention of Crimes Act, 1871 (34 & 35 
Wict. c. 112), B. 10. The offences are for harbouring thieves etc.; see p. 135, 
ptnA. 

(o) Prevention of OKmos Att, 1871 (34 4 36 Viet. c. 112), s. 10. 

(5) Under the Sale of Beer Act, 1795 (35 Geo. 3, c. 113), s. 1. 

(e) That is, apimrontly, licensed by justices; the Saje of Beer Act, 1795 (35 
Goo. 3, c. 113), being a police law and not a revenue law (A. v. Jlaiuon (1821), 
4 B. ft Aid. 519, per AdbO'I'T, 0. J., at p. 621). 
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incapable of being thereafter licensed to keep an alehouse or to soli 
ale or beer or other excisable liquors by retail (d). 

But where an applicant for an order sanctioning the removal of 
a juBtices’ licence to sell intoxicating liquors has been previously 
convicted of selling spirits without an excise licence, the justices’ 
licence to sell intoxicating liquors afterwards granted to* him upon 
such aiiplication is not invalid and will not be quashed by the Iligh 
Court (ej). 

166. A justices’ licence granted nominally to a man who is dead 
is null and void, even if obtained by his executors (/). 

167. Subject to the alcove disqualifications justices may grant a 
licence to any person whom they think ht and proper Qy). 

Shot. 4. —Qiialijhd anti Disqualified Preiuist’s. 

Sub-Sk(.t. 1.-—As reijttrds Ea-cise Licenee*. 

168. No excise licence to sell beer or cider by retail (/«) can bo 
granted in respect of any dwclling-bouse which is not, with the 
premises occupied Ihei rwith, of the annual value (i) of (1) ^15 at 
the least if situated in the cities of London or Westminster, or 
within any parish or place within the bills of mortality, or within any 
city, cinque port, town corporate, parish or idace, the po 2 )ulation 
of which acf.ording to the last parliamentary census (/.’) exceeds 
10,000, or within one mile, measured by the nearest jtublic street 
or path from any poking idace used at the last election for any 
town l'-’”ing tfie like iiopulatioii, and returning a member or 
members of rarliameiit (Z); (2) fill, if situated within any city, 
cinque port, town coiqjorato, jjarish or idace, tho population of 
which, according to such last parliamentary census \k), exceeds 
2,r)00, and does nijt exceed 10,000, or within one mile, measured as 
above mentioned, from any polling place used at the last election 
for any town having the like impulation as last aforesaid, and 
returning a member or members of Parliament (Z); (3) £8 if situated 


(•/) Halo of Coer Act, 17‘W (36 Ueo. 3, c. 113), s. 1. * 

(e) It. V. Itnper, Kx parte ifince (ISS l), (i.‘l L. J. (m. C.) C8. 

(/) VoHci V. r.aie (1S71), 7 Ch. App. V2. 

Iff) Art to tlio legality of a Iwrough custom that only a burgess may carry on 
the 0 rndnoss of an alohouse-keeper, see Leicester GurporatUni Jtingetis (1833), 
2 Nev. & M. (k. b.) l.'Jl, and titlo Custom akd Usages, Vol, i., p. 247, 
uoto (0. 

(h) Under the Ucorhouse Acts, 1830 (11 Geo. 4 & I Will. 4, c. 64); 1834 
(4 & 6 Will. 4, c. 86); and 1840 (3 & 4 Viet. c. 61). 

(*)^ Licensing Act, 1872 (35 & 36 Viet. c. 94), s. 46, Formerly (under 

tho He<*vhouBO Act, 1840 (3 * 4 Viet. c. 61). b. 1) “ rated lu ond R\un to the ruto 
for tlM 3 relief of the poor of tho parish, township, or place iu which such house 
and promirtOfl arc situato on a rent or annual value of ” etc. Under this enact- 
ment it wan hold that ono house partly in one parish and partly in another and 
rated in each in a sum of less than the qualifying sum (thouyh at more than 
the qualifying sum wlien both taken together) was not qualified {Jenninga v. 
Manchester t'lity Justices (1870), 22 L. T. 412). 

(A) Hoo Re DruUt, Druiit v. Dehler, [1903] 1 Oh. 446^. A. The last census 
was taken on 2ud April, 1911 (see Census (Gi-eat Britain) Act, 1910 (10 
ISdw. 7 & I Qoo. 6, 0 . 27), s. 1). » * . 

(Q Beei'houso Aot, 1840 (3 & 4 Viet. c. 61), s. 1. Extra parochial places are 
provided for in s. 4 (ibid.). 
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elsewhere, and every licence granted contrary to these provisions 
is null and void (m), • 

169. But this does not prevent a person from obtaining, at the 
expiration of his existing licence, a renewed licence in respect of any 
house in which he was on the 7th August, 1840, duly licensed to 
retail beer or cider (n), notwithstanding such house may not be of 
the annual value (o) so prescribed; and the officers o£ excise duly 
duthorised to grant licences may renew and continue to grant 
licences to such person (being in other respects properly qualified), 
BO long as such person continues to be the real resident holder and 
occupier of the same house (p). 

170. If the dwelling-house in respect of which the licence is sought 
is occupied with aud communicates with a shop, and tlie dwelling- 
house and shop together are of the requisite annual value, this is 
sufficient, even though other articles besides intoxicants are sold 
in the shop [q). 

171. If a parish is part of a city, cinque port, or town corporate, 
or if a parish contains several townships or hamlets, or collections 
of houses which have acquired separate names, then the population 
of the larger area must be considered (r). 8o, if part of a parish 
is within a borough, the population of the whole parish, and not 
merely the part outside the horougli, is to be considered (x); but if 
the house is situated iii a collection of houses wliich has no local 
rights iieculiar to itself, but has received a. scijarate niinio, and 
such collection of houses comprises parts of several townships, 
the whole population of such collection of hoi^es is to be 
considered (/). 

172. No excise licence to sell foreign wine by I’ctail to be 
consumed on the premises can bo granted for any refrcslnnenl 
house, which with the premi.-es belonging thereto and occupied 
therewith is under the annual value («) of (1) £10, or (2) £20 if 
situated in any city, borough, town, or place containing a popula¬ 
tion exceeding 10,000 according to the last parliameiiLary census; 
and every licence granted contrary to the provisions is void to all 
mtents arid purposes (a). 


Bcoi'liuuko Act, 1840 (3 & 4 Yiet. c. 01), b. 1. I'jxtni 2>Hi'ooli{al 2>l.'U:os iiro 
proTidwl for hi b. 4 {il/id.). 

(n) Under tlie JJocrhou&c Acts, 1830 (11 Goo. 4 & I Will. 4, i;. fJl) or lN3t 
(4 & d Will. 4, c. 8^). 

g licensiug Act, 1872 (3.» & .16 Viet. c. 01), b. 46, i7</ /in. 

) BeerliOTise Act, 1840 (.3 & 4 Viet. c. 61), a. US. 

(7) Qartity v. P<tiU (1870), h. B. 6 Q. B. 86. 

(r) Umilh y. Bedding Ti. li. 1 Q. B. 4H0; WathingUm tSVniW (1863), 

6 n. & B. 617i; Preston v. liucklfy (1870), L. R. 5 Q. B. 301 ; Hire Slee (1872). 
L. B. 7 0. r. .378. 

i s) Windsor y. Jeffery (1866), G B. d; S. 628. 
i) R. V. (Jharlesworm (1851), 20 L. J. (ic. 0.) 181. 
tt) IdcenBing Act, 1872 (33 & 30 Viet. 0. 94). s. 46, ad Jin. 
a) Boiresbment Houses il^t. 1SG0 (23 & 24 Viot. c. 27), a 8. As to Inat 
census, see Re DruRt, Pruitt v. DsAfer, [1903] 1 Ch. 1146,0. A., and note (A-j, 
p. 57, ante. .48 to refroshment houses, see pp. 92, 93, fimt. 
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SlTB-'^EOT. 2. — At ngardt Jusliwif Liemret. 

•173. A jnsticos’ licence cannot bo granted in respect of, or 
removed to, any proinisoH which aro disqualified premises, daring 
the conliiiuance of the diriqualifioation, and a justices' licence 
attached to disqualified premises is void (6). 

Disqaalihed promises are premises (1) in respect of which the 
justices’ licences of two persons (being persons neither of whom held 
a justices' licence in respect of the premises on the 10th August,. 
3872) are forfeited within two years, the disqualification to con¬ 
tinue for one year from the date of the last forfeiture; and (2) in 
respect of which by any statute (c) a justices’ licence cannot be 
granted (d). 

174. Where two convictions for certain olTences under the 
Prevention of Ciimos Act, 1871 (c), have taken place within a 
period of three yoars in respect of the same premises, whether the 
persons convicted were or were not the same, the court must direct 
that for a term not exceeding one year from the dale of the last 
of such convictions no licence for tlin sale of any intoxicating 
li(|uors, or for keeping any place of public entcriainmcut or public 
resort, shall bo granted to any person whatever in respect of such 
preiiiiatis ; and any licence granted in contravention of this provision 
is void (/). 

175. In any case where the conviction of the holder of a licence 
involves the disqualification of the licensed premises, the court 
beforo whom the coiiViction takes place must cause notice of the 
disqualilication to be sci-vcd on any registered owner of the promises 
if tliat owner is not the occupier (/;). 

176. Promises to which on tho lOlh August, 1872, a justices’ 
on-licence was not iittaciicd are not qualified to receive a justices’ 
on-licence unle.ss (1) the pmniisps are of tho annual value of not 
less tlmn (i.) i;r»0, if situated within the administrative county of 
Ijoiidon, or williin the four-mile radius o! Charing Cross, or 
witliin aiu town conf.-iiniug a population of not less than 100,OUO; 
or if llu! licence ia not a liconco for the sale of spirits, ; and 
(ii.) if situated elsewhere and within a town containing a 
])opulaiiuLi of not less than 10,000, or, if the licence is not a 
licence for tho sale of spirits, ; and (iii.) J^15, if situated else- 
wheie than as aforohaid, or, if the licence is not a licence for the 
sale of spirits, and (2) the pniiniscs aro, in tho oxnnion of 
the licensing justices, structurally adapted to the class of licence 


(fc) ljic.en8ii'g (Consf»lid»tiou) Act, lUlU (10 Bdw. 7 A 1 Goo. 5, c. 21), s. 31. 

(c) Othor Uian the Licending (Consolidation) Ant, 1910 (10 Edw. 7 A 1 Qeo. 5, 
0. 24). , 

(iV) / hid., a 36. • 

(e) 34 & 30 Viot. o. 112, B. 10. Sec p. lS6,jiott. 

(/) ri'oventioii of Criuios Act, 1871 (34 & 36 Viet. C.A12), s. 10, It is not 
cluar whether a juntieea’licence or an cxcue licence is hero intended. The 
uiloiicea ai ‘0 for harbom-iiig thieves etc. t^co p. 135, post. 

(jl) Lieoiuting (Consolidation} Act, 1910 (lO filw. 7 A 1 Qoo. 6, e. 21]f, 

s. 66 (2). 


Sect. ♦. 
QuaMed 
andOis- 
qualifled 
Premises. 

Licence to 
diaquolified 
Itremises void. 

Disqualified 

premisea. 


Disqualifloo. 
UoQ in respect 
of second 
coDTietion for 
certain 
oOcnccB. 


Notice of dia- 
quaiification 
10 owner vi 
premisea. 


Requirementa 
as to annual 
value in 
respect of OB* 
licence. 



60 


ISTOXICATINQ LiQUORS. 


Bkct. 4. 
Qualified 
and Dis- 
qualified 
I^mises. 


KiHjuircnienls 
M to Annual * 
value in 
respect of 

f ireniiKea 
icen«cd foi 
sale of or 
cider oil lotli 
August, 1872. 


Refreshment 
houses null 
w’.'se on- 
licence. 


Application to 

f treniises 
iccnce of 
which has 
sot tieei) 
coutinuons. 

Exemptions 

from 

valuation 

requirements. 


which is I'ecinired, and in particular unless the house contains, 
exclusive of the rooms occupied^ by the inmates thereof, if ^he 
licence authorises the sale of spirits, two rooms, and if the licence 
does not authorise the sale of spirits, one room, for the 
accommodation of the public (/t). 

Railway refreshment rooms are excepted from the above require- 
menta as to annual value (j). 

Premises to which on the 10th August, 1B72, a justices’ on-licence 
for the sale of beer or cider alone was attached, are not qualified 
to receive a justices’ on-licence unless they are of the annual 
value of (1) ills, if situated in the administrative county of London, 
or within any town containing a population exceeding 10,000, 
or within a mile, to be measured by the nearest public street or 
path, from nny polling place used at the last election for any town 
having a like population aiid returning a member of Parliament; 
and (2)i;‘ll, if sitn.iled in any town or parish the population of 
which exceeds 2,500 but does not exceed 10,000, or within a mile, 
to be measured by the nearest public street or path, from any 
polling place used at the last election for any town having the like 
population and retiiruing a member of Parliament; and (3) if 
situated elsewhere than as aforesaid ( j). 

Promises which on the 10th August, 1872, were rofroshmont houses 
to which was attached a justices’ on-licence to sell wine by retail 
are not qualified to receive a justices’ on-licence unless they are 
of the annual value of (1) £'2,0, if the house is situated in any 
town containing a population exceeding 10,QOO; apd (2) £10, if the 
house is situated elsewhere (A). 

These pi'Gvision.s apply to premises so licensed on the 10th August, 
1872, even if there has boon a break of two days in the contiimity 
of the licence since the 10th August, 1872(1), and apparently even 
if the break is for a longer period (w). 

177. Fully-licensed premises to which a justices’ lieoiioo was 
nltached on the lOlh August, 1872, are exemiit from the necessity 
of any valuation qualification (n). 

Premises in respect of which licences are held for the sale by 
retail of liqueurs, spirits, wine, or sweets for consum])tion oil the 
promises, are not subject to any valuation qualification (o). 


(7i) Ticorifdng (ConHolidatioTi) Act, 1910 (10 lilw. 7 & 1 Goo. 5, o. 24), 
s. 37 (1), (2), Si'hcd. V., I’ait 1. 

(») IhifL, 8. 37 (3). 

U) Ibid., 8. 57 (2), Schod. V., I’nirt IT., 1 (a), (b), (c). 

(A) Ihifl., 8. 37. Sobed. V., Tart IL, '2). Aa to whnt in a refreshment house, 
see Kefi'cshmeitt llonees Act, 1800 (23 & 24 Viot. c. 27), a. 6; Tayhr v. Oram 
(1862), 1 II. & 0. 370; //omvi v. Inland Reveunr lionrd (1876), 1 Ex. 1). 385, 
C. A.; Muirv. K&iy (1875). f,. R. 10 Q. B. 694 ; ten-ay v. Maxdougal (1881), 
45 J. P. 207 ; Mnnn ▼. RouthalJ (1862), 7 L, T. 356; and .seo p. 92, poet. 

(1) Igoey. fl/iOTin, (1903] A. (J. 320. 

(ni) Sco /(T/oe v. eufira, -per Jjord IIalsbuby, L.O., at p. 323. 

(n) R. V. Mann (1873), L. It. 8 Q. B. 235. 

• V. Mtrrison (1891) 55 J. P. 87; B, t. ^Bedwelty {Monmouihehirf) 

Liceneing Jh-,U es (1874), 38 J. P. 807. 
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178. Premises are not qualified to receive a justices’ off-licence 4. 

for the sale of beer or cider unless they are of the annual Qualified 
value above mentioned required fer premises to which on the andDis- 
lOtli August, 1872, a juaLicos' on-liconco for the sale of beer or cider Qualified 
was attached (;)). Premteea. 

But no annual value is re<iuirpd in tl^e ease of a justices' off- Disqnalificft- 
licence granted to a boor-dealer by way of renewal from time tion in respect 
to time of a justices’ olT-liconce for ihe sale of beer w'hieh was in 
force on the 14th July, 1870, and was then held as a beer-dealer’s * 
additional licence ((/). 

179. “Promises” in relation to the value of licensed 2 )reniisos JSiu-utof 
includes any offices, courts, yards, and gardens occui>ied together premises, 
with the liour’o in which the liquor is sold, except any such olfices, 
courts, yards, or gardens as aro proved to the satisfacthm of the 
Coinniissionei s of Customs and Excise to be used for any trade or 
business distinct from any trade or business carried oii upon the 
premises by the licence-holder (r). 


180. The population must be ascertained according to the last How popuia- 

publishod census for the time being («). . , 

181. The annual value of premises for licensing purposes is wiku is tJic 
the annual runt which a tenant might be reasonably expected, 

taking one year witJi another, to pay for the premises, if ho under¬ 
took to 2 )ay .all tenant's rates and taxes and lithe commutation 
rent-charge (if apy), a-id if the laudloid undertook to bear the cost 
of the lop.viin and insurance and other expenses (if any) necessary 
to inaintaiii the 2 )remiscs in a state to command the said rent, and 
if no licence were grinit'Hl in respect thereof; but no land shnli he 
included in such premi.se.s other than nii}- pleasure grounds or 
ilowor or kilclien gaidcn, yard, or curLiJage, usually held and 
occupied and iised by the jiersons residing in and frequenting the 
house (/). 

The value is the value at the time of hearing the niipUcation, MuiMiM i>t 
whether that be at the general annual licensiug meeting or ai asrouammsi 
an adjonrnoa inct'tuig(jO. 

The licensing justices are to take sneh means as may scorn to 
them best for ascertaining tlie annual value of any premises, and 


f p'l TiioonMuglCimsoliilatiifli) Act, lUtO (10 I'Mw, 7 & I Won. 5, c. iV), liS, 
n«(l Sebed. V., rail JII.; R. v. hurji ./iN/t.'cv (I87f>), 4H J. I’. 236. Soo A’. 

• 'vmhcrlantl Juatiets (IStSl), 8 U. B. B. 3(JP. As tu tho aniiuul value referred to, 
soo p. GO, It Ilia. 

'«) Lieoii'^ing (Cous*>lid:Pi>>!i) Ail, Ifllv) (10 Kdw. 7 & 1 Geo. 5, c. 21), a. 38. 

V) PiniiiiconOOO-lO) Act, 1010 ^10 7, c. 8), s .'j2. 

[«) liiccnsiiig ((,'onHolulatioi)) Act, 1010 (10 JSilw. 7 & I Geo. 5, o. 21), s. 109 , 
and see nuto (!•), p. 67, unte. , 

(i) Tjiccnsiiig (Gonsulidation) Ad, 1910 (10 Kdw. 7 it 1 Oco. 6, c, 24), s. 39 (2); • 
oonipuro Ihiker v. Marah (1864). 19 .1. P. 117. Ciirtauge may include a 
piece of viiciint ground in front of n public-house, not Jouced off from the 
r'Toet {Maraoji v. I.omlm. Chnihma awl Ihivr Rail. Co. (18C8), L. R, 6 B<i. 
101). Blit an orchard Iwhiiid a dwelling-house nml its outiionsos is not yilhin 
tho curtilage {Aaiinit/i v.^friffin (1881), 18 J. P. 7f4). 

(«) R. V. Montogti (1884). 49 J. P. 66. 
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may, if they think fit, order a valuation thereof to be made by a 
competent person appointed by them for the purpose, and ^ay 
order the costa of the valuation to be paid by the applicant for a 
licence {a). 


Part VIII.—Discretion to Grant or Refuse 

Licences. 

Sect. 1. —Excise Licences. 

182> There does not appear to be any discretion vested in the 
excise authorities as to the persons to whom excise licences shall be 
granted, every one being apparently entitled to an excise licence 
provided that he complies with all the statutory requirements and 
is not the subject of any statutory disqualification. 

Sect. 2. — Justices’ Licences. 

Sub-Sect. 1. —Absolute Discretion. 

183- There is an absolute discretion, except in one case (5), to 
refuse the grant of a justices’ licence (whether a new licence, 
renewal, transfer, or special removal), or an order satictioning the 
ordinary removal of a licence to sell intoxicating liquor by retail, 
whether it be for consumption on or oil the premises (r); but in 
some cases the power to refuse a renewal or a transfer of a licence 
is vested in a committee of quarter sessions instead of in the justices 
acting for the licensing district (d). 

This absolute discretion must be exercised according to 
law, and not in an arbitrary manner (•;). But jnslices are not 
limited as to the kinds of objection they may make(/). A licence 
may be refused on the ground that there are already enough 
. licensed houses in the district tp), or that the house is too far 
removed from police supervision {h), or that the house has been 
closed for some mouths (f), or is frequented by prostitutes {k), or is 


(а) Licensing (Consolidation) Act, 1910 (10 Tklw. 7 & 1 Goo. 5, c. ‘24), s. 39 (1). 

(б) See p. 63, vosf. 

(c) liioensiiig (Consolidation)^Aot, 1910 (10 Kdw. 7 A 1 Oon. 5, c. 24), ss. 9,26; 
JEx jiarte BaniaU (1877), 42 J. JP. 88; Jt. ▼. 87nith (1878), 48 L. J. (m. a) 38; 
Ex parte MinnfU (1884), 51 J. P. 84 ; R v. Kay (l.s«‘2). 10 Q. 11. D. 213. 

(d) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24). s. 19. 
(c) Sharp V. Wakefieldj [1891] A. C. 173, per Lonl Halsbuut, L,0., at 

179; compare R. v. lioteler (1864), 4 13. & S. 959; Rooke's (’ate (1598), o 
. Bep. 09 b, 100 a. 

(/) Griffiths V. Lancashire Justices (1887), 3 T, L. E. 672, per WiiAJS, J. 

M R. V. Lancashire Justices (1870), li.B. 6 Q. B. 97 ; R. v. Smith (1878), 4S 
L. J. (N. 0.) 3S. ^ 

(A) Sharp v. Wemfidd, supra; see, however, R. v. Sylvester (1802), 2 B. & S 




Qriffilthe v. Laneashim Jvatka, supra. 
[A) Sharp V. Uaghes (1893), 57 J. P. 104. 
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of a disorderly character (Z); and the renewal of a licenco may be 2. 

refused on the ground that the house is of a disorderly character, Justices’ 
even though the same objection has i>een taken at a previous transfer Ucencea 
Bessioiis, and the transfer nevertheless granted [1). 

But jnsticoB must exercise their discretion in each case that comes improper 
before them, and cannot properly come to % resolution beforehand 
with regard .to ail applications of a particular class, for example, ° ' 
that they will refuse all new licences (am), or that they will refuse all , 
licences for houses where prostitutes obtain refreshmonts (n), or 
that they will refuse a licence to everyone who does not agree to 
take out an excise licence for the sale of spirits ( 0 ). 

No action lies against justices for the refusal to grant a licence(p), Pzococdingi 
though criminal proceedings may bo taken on account either of the 
granting or of the refusal of a licence if justices act corruptly {q). 

SuB'Seot. 2 .—Limited Diicrethn. 

184. Licensing justices cannot refuse to an applicant the limited 
renewal of a justice's off-licence for the sale of wine, spirits, liqueurs, 
bwcots, or cider, which was in force and held by the applicant on the 
25th June, l'J02, including any licences granted by way of renewal 
thereof from time to lime to the applicant, except on one or more of 
the following grounds (r):— 

(l) That the applicant has failed to produce satisfactory evidence Grouptis fci 
of good charaulev ; 

(•2) That the house or shop in respect of which a licence is sought, 
or any adjacent housSfe or shop, owned or occupied by the appli¬ 
cant, is ot a disorderly character, or frequented by thieves, prosti¬ 
tutes, or persons of bad character; 

(3) That the applicant's licenco, previously held for the sale of 
wine, spirits, beer, or cider, has been forfeited for his misconduct, 
or that the applicant has, through misconduct, been at any time 
adjudged disqualified from receiving any such licenco, or from selling 
any of the said articles; 

U) That the applicant, or the house in respect of which he 
applies, is not duly qualified as by law required (t); ’ 

(0 Smith V. Shatm, [189.S] 2 Q. 11. iill. 

\m) R. V. W'aJmU ifvitirf» (183-1', il V. Ij. R. 100; R. v. Sylvester (1862), 21 
Ij. J. (m. c.) fW, per WioirrM.\N, J., at p. 93. 

(m) Sharp v. Ifnyh'S (1892), 67 J. 1*. lOl. 

(o) R. V. Sylvrstrr (1802), 2 B. & S. 222 ; Sharpy. Waltfleld, [1891] A. C. 173, 
i>er Lord Halsbory, L.C., at p. 180. 

(jt») Uaasett V. GmlschuU (1770). 3 Wila. 121. 

(o) R. V. Filnrood (1780), 1 Burn’s Justitx), 30tli ed., 120; R. v. IMlanil 
ami Forster (1787), 1 T«rm Rep. 692; R. v. Ioun^ and Pitta (1738), 1 Burr. 

350; R. V. iri/.'iaJrta, R. v. Pania (1702). 2 Burr. 1317; R. v. Jiayhs (1702), 

3 Burr. I.'IIS; R. v. Hann and /Vice (1703), 2 Buxr. 1718; R. v. I/nrriea (1811), 

12 Kant, 270; R. v. Temple (166i), 1 Kcb. 727; R. v. Corneliita (1744), 2 Stm. 

1210 . 

(r) Licensinc (Ounsolidation) Act, 1910 (10 Edw. 7 & 1 Oeo. 6, c. 24), s. 17, 

I., Port X 

(«) As to the meaning o£ oiljacent, sec HeW/nji/on CorpreiSioH v. Lower fintt 
Corporatvm, [1904 ] A. C. 773, P. 0. 

(*) lAcuunng (Oonsididatiou) Act, 1910(10 £dW|,7 &_1 Goo. 5,c. 24), tf. 17, 

Sched. X, Part 11. The above four ol>jeution8 are quite distinct from one 
another (Whtfen v. Matting, [1892] 1 Q. B. 382, 0. per TA>id Esuer, 2d.R., 
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(5) That the applicant has sold snrreptitiously under the licence, 
or has assisted in concealing or misrepresenting the nature of goeds 
under the licence ; or 

(6) That the applicant has in any other way, in tho opinion of 
the licensing justices, been guilty of misconduct in tlic inanagement 
of his business under thi licence {a). 

185. If a honso has been altered the justices must decide 
whether the alterations have or have not left the house the same 
as that previously licensed. If they decide that the house is 
the same, they are limited to the grounds above mentioned. If 
they come to the conclusion that the house is not the same, then 
they must deal with the application as if it wore an application for 
a new licence (b). 

186. In order to limit the discretion of the justices to the grounds 
above named, tho application must be for the same kind of licence as 
previously held, for example, if previously for tho sale of wine, the 
application must not be for the sale of spirits or of cider (c). 

187. If an applicant for a licence proves his good character in 
spite of a conviction, his licence cannot be refused u[)on the ground 
of character, even though tbe justices do not tbink him a ill person 
(ou grounds other tlian the ground of character) to hold a licence (d). 

If the applicant does not produce evidence of good character, tho 
justices may refuse to grant tho licence, although no evidence has 
l)een called against liio applicant’s character (c), amt even where 
evidcmce is given in his favour, if they thinlbit is jiisuliicievifc (/). 

Evidtaice which has been given upon a charge against a licensee 
for an ofl'ence, of which charge the defendant was acipiitted, can be 
called again and given before the licensing ju.'^tice.^ in order to 
establish that tJie house is oi a disorderly character (//). 

Sub-Sect. o.—Itfferring to ConipensiUitjn Authuritg. 

188. The power of actually refusing tlie renewal or transfer of a 
licence is vested in the justices acting for the licensing district 
•only in the following cases:— 

(1) If the applicatif ‘11 is for the renewal or transfer of a justices’ 
off-liccncp. 

ut p. lies). Tho fourth of ilio gioiind.o givoii in tho text, so far as it lolstcs to a 
vauittiiou ejuaUiicatiou, is not appliciiUo to licences to sell by retail wine, sweoUs 
spirits or lifiiieiiTH, for cuiisu]i>]>tiou oil' tbe pioiniscB, for, in tho case of these 
liuoncns, no such ('iiulitlcatiuri is hy hiw required (/f. v. Morisoii (1H91), 55 J. T. 
87 ; Jl. V. Jiefhvfliy [MtutinmU/iH/iire) Lirmsiny Justices (1871-), 38 J. 1*. 807); eco 
p. 00, ante. 

(a) Licensing (CouboUdation) Act, 1910 fJO lUdvr. 7 & 1 CJeu. 5, o. 24), b. 17, 
ScUl. L, Part II. 

(b) It. V. Itradfurd Justices (ISI'C), 74 L. T. 287, per CoLUNS, ,7., at p. 2.S9; 
H. V. Hhfjield Justim (1899), 03 J. V, 595, C. A. 

(«) It. s.'-Kisy (1888), 20 Q. 11. D. 430, 0. A.; soo nlso Licensing (Oonsolida- 
tion) Act, 1910 (10 Edw. 7 & 1 Ooo. 6, c. 2^, b. 16 (1). 

(a) It. V. Laiifuitcr Justirts (1891), 65 J. P. 580, 0. A.; revei'sinGr, iu parf, 
S. C. 55 J. P. 279. • . i 

(e) Ex jiarU, Morgan (1870), 23 L. T. 005. 

f/J It. V. iloadeu Juaticesj^ltin), 42 J. P. 102. 

(s) Latimer y. Birmingham Justices (1896), 60 J. 'i. 660. The charge iu this 
ease was that of " euffering gaming.** 
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(2) if the application is for the renewal or transfer of a justices’ Sbot. 2 , 
oQ-licenco for the sale of wine alone or sweets alone (A). Justices’ 

(8) If the application is for the the renewal or transfer of a Licences 
licence which was not in force on the 16th August, 1901, and had not 
at that dale been provisionally ^’anted and conhrmed, or, though 
then in force, has not been continuously ip force from that time up 
to the time of the application (t). 

(4) If the application is for the renewal or transfer(4;) of a justices’ 
on-licence (not being for the sale of wine alone or sweets alone)’ 
in force on the 16th August, 1904, and thereafter continuously 
in force, but not being an old beerhouse licence (Z), provided that 
the justices act upon one or more of the following grounds:— 

(i.) that the licensed premises have been ill-conducted; (ii.) that the 
holder of the licence has persistently and unreasonably refused to 
supply suitable refreshment (other than intoxicating liquor) at a 
reasonable price; (hi.) that the holder of a licence has failed to 
fulill any reasonable undertaking given to the justices on the grant 
or renewal of the licence; (iv.) that the licensed premises are 
structurally deiicient or structurally unsuitable; (v.) grounds con¬ 
nected wiih the character or fitness of the proposed hoblor of the 
licence ; (vi.) that the renewal or transfer would he void (w). 

If licensed promises are carried on as such, but in circum¬ 
stances which result, and are intended to result, in an almost 
complete loss of trade, the renewal of the justices’ licence will not 
be void, and therefore the licensing justices are not entitled to 
refuse to reiic^ it «n the ground that the renewal would be 
void (/t). 

(5) If tho apiilicalion is for the renewal or transfer ( 0 ) of an old 
beerhouse licence (p), provided that tlie justices act ujion one or more 
of the following grounds, namely :—(i.) that the applicant has failed 
to produce satisfactory evidence of good character; (ii.) that the 
house or shop in respect of which a licence is sought, or any adjacent 
house or shop, owned or occupied by the person applying for a 
licence, is of a disorderly character, or freipientcd by thieves, 
prostitutes, or persons of bad character; (iii.) that the applicant^ 
licence previously held for the sale of wine, spirits, beer, or cider, 
has been forfeited for his misconduct, or that lie has through 
misconduct been at any time adjudged disqualified from receiving 
any such licence, or from selling any of the said articles; (iv.) that 


(h) Ijicoueing (Consolklation) IDJO (10 T & 1 Uoo. ." 1 , c. 2i), s. IS, 

Schctl. 11., Part 1. 

(t) Ibid.; Freer ▼. Murray, [1894] A. 0. 576, p«'Lord JIehsciiei.i., at 
p. 581. 

tit) Licensing (Consolidation) Act, 1910 (10 IMw. 7 & 1 Goo. 5, c. 24), 
8. 23 (2) (c). 

/) Eor a dofinition soe p. 68, fioft. 

m) Liticnsing (CoiiHolidation) Act, 1910 (10 Edw. 7 & 1 Oeo. 5, c. 24), s. 18/ 

Sened. II., Parts I., II. . . , 

n) irc?>5 V. London ICiti/) Licanimj Jufiieea (1910), lOAL. T, TO. 

0 ) Licensing (ConBolidation) Act, 1910 (10 Ea\r. 7 iV: 1 (leo. 5, c. 24\ 
s. 23 (2) ( 0 ); Sitnonda v. Blackhmlli Jt/aitcc* (1886), 17 Q. B. D. 765; and see 
R. V. Shr^ld JmtiM (t«99), 63 J. P. 595, C. A. • 

( p) For a definition see p. 66, post. 

U.I..—XVIII. , 
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the applicant, ov the house in respect of which he applies* is not 
duly (jualified as by law required ( 3 ). • 

189. An old beerhouse licence is an old on-licence for the sale 
of beer or cider, with or without wine, which was granted in respect 
of premises for which a corresponding excise licence was in force 
on the lat May, 18G9, including licences granted by way of renewal 
of such a licence, whether the licence continues to be held by the 
'same person or has been transferred to any other person (r). The 
liconce must not only have been in force on the 1 st May, 1869, but 
must have been in existence throughout tho intervening period up 
to the date of the application, and must be in existence at tho date 
of the application. If at any time subsequent to the 1st May, 1869, 
and prior to or at the date of the application, there was not a 
licence in exi.stence in respect of the house, the licence is not an 
old beerhouse licence (s). 

But the fact that no intoxicating liquor has been sold on the 
premises for several years (during wliich time, however, tho licence 
has been continuously renewed) does not prevent tho licence being 
an old beerhouse licence (f). 

190. Any interruption in tlie existence of tho licence is equally 
elective to prevent tho licence being an old beerhouse licence, 
whether arising from the forfeiture of a licence upon conviction of 
a liccncc-hoklor (a), even if upon a first conviction for an offence {b), 
or arising from a refusal (c) to renew the licence (d), or from an emis¬ 
sion to apply tor such renewal (r), or from the oipiratwn of tho current 
licence before an application for a grant at special ses.sions (/'). 

Moreover, the hou.so must be the sanuf, and if a house in ru.spGct 
of which such a licence exists is taken under an Act for public 
purposes, an application for a special removal is not an n])plication 
in respect of an old beerhouse licence ( 3 ). 

191. Whenever licensing justices refuse the renewal or 
transfer {li) of an old on-licence they must specify in writing to the 

• (q) Lifoiiaiug ((Jonsolidttliou) Act, HUO (10 Eilwr. 7 & 1 iieo. 0 , c. 24), 8, 18, 
Hoiied. 11., Parts I., II. I'or decisiViiis beai-Jng upon these gn>iiiids r.f refusal, 
FCe p. 64, niitf, vliere, inter alia, the same grouuds occur; and sue Ex parte 
O'Cmnor (1877), 41 J. 1\ 740. 

(r) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), inched. 
IL, Pail L This appears to navu altered tho law, in that tho continuous 
renewal of the iustices' licence is now the ossontiul feature, whereas formerly 
it was tho continuous renewal of the excise licence which mattered. See Tower 
Justice V. Vhamhera, [1904] 2 K. J3. 903, 0. A. 

(*) Freer v. Murray, [1894] A, 0. 676, fier lior.l irKRScnsT.T,, L.O., at p. 681. 

(f) Maekrell y.' Brentford Justires, [19(M)] 2 Q. H. 887. 

?a) E. V. IVeet Biding Justim (1S88), 21 Q. 13. IJ. 258. 

(6) Tomr Justim v. Ghambira, supra; ovoituUiic Ex varte Flinn cfc Sons 
(No. 2), [1899J 2 a 13. Ii07. 

(e} On a feruior occasion on legal grounds, 

(d) Jlargi-eaves v, Dawson (I871j, 24 L. T. 428. 

fe) R. V. Curzm (1873), L. E. 8 (i. B. 400. 

(/) Freer v. Mtnrdy, supra. 

ig) Traynor v. Jones, [ISO*!] 1 Q. B, 83; BooJle v. Birmingham Justices 
fl8H1),t46 J. P. 6.3.3. „ 

(A; Jiceneing (Consolidatiou} Act, 1010 (10 Edw.* 7 & 1 Ooo. 6, c. 24). 
e. i8(2)(c). 
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applicant the grounds of their refusal (i), even though not asked to Bnrr. i. 
do so (k). Justices’ 

192. If, however, the licensing justices, upon the consideration — 
by them in accordance with the Licensing (Consolidation) Act, Reference to 
1910 (0, of applications for the renewa^ or transfer of justices’ 
licences, are of opinion that the question of the renewal of any 
particular old on-licences requires (Consideration cn grounds other 
than those on which the justices themselves have power to' 
refuse such renewal or transfer, they must refer the matter to the 
compensation authority (i7i), together with their report thereon (/). 

The provisional renewal or transfer of licences included in reports 
of the justices is provided for by rules mado by a Secretary of 
State (n). 

Suo-ScoT. 4. —Atlachitnj Cvn'liiioua iu Lkence, 


193. Justices cannot annex on the grant of a licence a condition Conditions 
unconnected with the interests of the public, such as that tlio nneonneeted 
applicant must pay a debt owing by him on a distinct and cedlateral pubUc!”'*** 
account (o), or lunst pay rates left unpaid by a previous tenant (p). 

Justices may attach to the grant of a new justices’ oii-licence conditions 
(other than n licence for iliesale of wdnsaione or sweets alone ( 7 )) which may be 
such conditions both as to the pa^’incnts to bo made and the tenure 
of the licence and as to any other matters as they think proper iu 
the interests of the public, subject as follows :—( 1 ) such conditions ('•uniiiionsfoi 
must in any case be attached as, having regard to proper '"■curing 
provision for suitable jiremisoB and good management, the justices 
think best adapted for securing to the public any monopoly 
value which is represented by tbe difference between ibe Value 
which the premises will bear in the opiiiiou of the justices when 
licensed and the value of the same premises if they ware not 
licensed: provided that, in estimaliug the value ns licensed 
promises of hotels and other premises where the prollls are not 
wholly derived from tho sale of iutoxicaliiig liquor, no mereused 
value arising from profits not so derived can be taken into con¬ 
sideration ; ( 2 ) the amount of any payments imposed under 
conditions so attached must not exceed the amount thus required to 
secure the monopoly value (r). 


(t) Licensing (Cuusoliilatiun) Aot, 191U (10 Lilw. 7 & 1 (icu. 5, 0 . -4), IS (2); 
/t. V. Sijkca (1870), 1 Q. B. D. 52; Tranter v. Lancaa/nre Jusiicea (1887), 3 
T. L. R.‘ 678. 

(/i) Kx parte Smith (1878), 3 Q. B. I). 374 ; It. v. Ashton-under-Lyue Juatirca 
(1873), 37 J. P. 85; but it is sufficient if a miniilo spmfyiug "tiie ground of 
refusdi is drawn up by tho clerk and road out by tbe chuiiman, although a cojiy 
is not given to the applicant, at any rate unless the applicant asks for a r.opy 
(A. V. Cumberland Juiticca (1881), 8 Q. B. IL 369). 

(f) Soo p. 70, post. 

(»n) Licousiug (Ounsolidation) Act, 1910 (10 liilw. 7 & 1 Geo. 5, c. 24),, 
8. 19 (1). 

( 11 ) Ibid., B. 47; Liceuaing Buies, 1910, rr. 41—45. 

( 0 ) Ji. V. At/uiy (1768), 2 Burr. 653. 

( w) Feist V. Tomer Juatirea (190*4), 68 J. P. 204. 

Iq) Licensing (Consolidation) Act, 1910 (10 J{4w. 7 & 1 Geo. 5, h. 24), 
a. 14 (8). 

(r) l%id., a. 14 (1). 
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McoT. s. amount of any payments made in pursuance of any such 

Justices' conditions is to be collected in the same manner as the duties On 
Licences, jocal taxation licences within the meaning of the Local Government 
Act, 1888 (s), and must bo paid into the Exchequer (/). 
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194. The provisions qs to attaching conditions to the grant of 
new licences do not apply in the case of an application for an 
Older sanctioning the ordinary removal of a licencu (/()• 

195. Where the justices, on an application for the renewal or 
transfer of an old on-licence (a), ask the licence-holder to give any 
undertaking, they must adjourn the hearing of the application and 
cause notice of the undertaking for which they ask to be served 
upon any registered owner of the premises, and give him an 
opportunity of being heard (jb). But this provision does not entitle 
the justices to i-efuso to grunt the renewal or the transfer if the 
applicant declines to give the undertaking asked for, whether the 
application be in respect of an old bcei^iouse licence (c), or in 
respect of a fully-licensed house (d). 


Part IX.—Compensation. 

Sect. 1 .—The Compensation Authority. 

Power to 196. The power to refuse the renewal or the transfer of an old 
refuse old on-licence (c) on any ground other than the grounds upon which the 

oa-hcence. licensing justices can refuse such renewals or transfers (/) is vested 
in the compensation authority and not in the licensing justices, but 
can only be exercised on a reference from those justices, and on 
payment of compensation (g). 

CompenEfttion The compensation authority is, (i.) as respects a licensing dis- 
ftuthoritr. trict being a petty sessional division of a county, quarter sessions; 

^ii.) in a county borough, tho whole body of liorough justices, and 

ft) 51 & 52 Yict. c. 41, B. 20. 

(f) Lioeuaing (Consolidation)_Act, 1910 (10 Bdw. 7 & 1 Geo. 0, c. 24), s. 14 (:i). 
The duties on local taxation licences ore collected by the Cbnuui^siuners of 
Inland Uevenue (see title fiEVENUE), and are payable by thorn to the local 
taxation account. But the power to Levy tho duties may, by Oi’dor in Council, 
made on the recoiumeudation of the Treasury, bo transforroil to county councili 
(Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 20, 8chcd. 1.). 

fu) JB. y. D^ikumter, [1905] 2 K. B. 409. 

(a) As do&mfd in the IJcenMng (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 
6, c. 24), Sched. II. 

lb) Ibid., SB. 16 (5), 23 (2) (c). 

(c) R. V. GHmwade^ Ex parte Oaichpale dh Co,, JI. v. Dndda, Ex }mrte Roberlt 
nna Walker & Son (1905), 21T. L. B. .300. For tho dofiuLLiun of “ old beerhouse 

^ licence," soe p.'OO, ante, 

(d) it, y. Dodds, [190ii] 2 K. B. 40, C. A. ; and sop Itoaai y. Edinbtnyl 
Corporation, [1905] ^ C. 21 (caho of a liconco to sell ico-crciim). 

(e) Aa desciibod m tbo Licdosiuir (Consolidation) Act, 1910 (10 Edw. 7 & 
I Goo. 5, 0 . 24), Sched. II., Part 1. 

1/Y ^ p^. 24 et seq., a»f« . 

(y) Licensing (Oonsolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. 6, o. 24}i 
8.18 (1). 
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(iii.) in a borough not being a county borough, the quarter sessions Sbot. i. 
for the county {h). The Coin- 

197. The compensation authority may divide ita aroi into aSSS 

districts for the purpose of its powers and duties as such authority, ■:— 

and in that case those districts are deempd separate areas for the 
purposes of those powers and duties under the same authority (i). 

198. A compensation authority may delegate any of its powers* i^clegation of 
and duties as such antliorily to a committee appointed in accord- po"'erB. 
ance with rules made by it, and, when the authority is the quarter 
sessions, must so delegate its jiower of determining any question 

as to the refusal or transfer of a justicoB’ licence and matters 
consequential thereon (/.). 

199. Where quarter sessions have customarily been held uiTimonof 
sejiarately by adjourument or otherwise for any part of a county, co^oties. 
the Secretary of Stale may by order, on the application of the 
justices sitting at each such separate sessions, constitute, for tho 
purposes of tho execution of the powers and duties of quarter 
sessions as conlirining and compensation authority, any part of 

the couniy, for which quarter sessions are for the time being so 
separately hold, a separate county, and the justices usually sitting at 
those quarter sessions a separate quarter sessions, and make al! 
iiecesaaiy provisions for tlio administration of those powers and 
duties m such a case (1). 

200. Any compensation authority who may or must appoint a Rules, 
committee may make rules, to be approved by a Hocrelary of State, 

for tho modo of appointment of those comiuitteea, and,'so far as 
not otherwise provided for, the proceduie of those committees C?m). 

A Secretary of State may make rules providing for consti¬ 
tuting, where requisite, committees of quarter sessions standing 
committees (u). 

201. The justices of any borough, not being a county borough, Appointnusut 
but having a separate commission of tho peace, are entitled ^o of additinimi 
appoint one of their number to act, with roferonce to tho deter- 
mination of any question as to tho refusal of the renewal or 
transfer of a licence, and any matters consequential thereon, on 

tho committee appointed by the quarter sessions of the county 
as compensation authority, and for those purposes any justice 
so appointed is deemed to ho an additional member of the 
committee (o). _ '!■, 

A justice of a borough so appointed is not disqualified from acting ■ * 


(h) Licensing (Consolidation) Act, 1010 (10 7 I (ico,‘ 5, e. Ul), s. £. , 

^•) Ibid., a. 5 (1). 

Ik) Ibid., s. 6 (1). , 

(Z) Ibid., fi. 0 (2). Such orders have boon made in reapcct of Kent, IiaavKster, 
Suffolk, and >Su^^.'c. 

(m) Ibid., 8. 6 (3). , • 
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0& the question of the refusal to renew a licence by reason of his 
having acted as chairman nt the meeting of the justices of the 
borough at which it was decided to refer the licence to quarter 
sessions (p). 

Sect. 2. — Proc^ure of Compensation Authority. 

202. The compensation authority must consider all reports 
'made to it on the reference of the matter of the renewal or 
transfer of licences by the licensing justices, and, if it thinks 
expedient, after giving the persons interested in the licensed 
premises and, unless it appears to the compensation authority 
unnecessary, any other persons appearing to it to be interested 
in the question of the renewal or transfer of the licence of those 
premises (including the licensing justices), an opportunity of being 
heard, may, subject to the payment of compensation, refuse the 
renewal or transfer of any licence to which such report relates (q). 

203. A Secretary of State may make rules for carrying into effect 

the Licensing (Consolidation) Act, 1910 (r), as to the renewal of old 
on-licences, and may by those rules, amongst other things, provide 
for consultation with the licensing justices as to their reports, and 
for the time and raaniior of the consideration of those reports (s), 
and may regulate the procedure of tlm compensation authority on the 
consideration of the reports of licensing justices, and on any heaving 
with reference to the refusal of tlie renewal or transfer of old 
on-litences (t). ' 

204. Although the report of the jnsticcs of the licensing district 
Tuust be considered by the compensation authority, it is not by 
itself evidence upon which the com[>eJJsaLion authority is entitled 
to refuse the renewal or transfer of the licence («). The eom])ensa- 
tion authority can only act upon evidence given on oath before it, 
and mere evidence of tlie number of licensed houses in the district, 
or of the character and population of the locality, is not sulliciout, as 
there is no evidence relating to the particular house in question, thus 
differentiating it from the other licensed houses in the district (a). 

But the compensation authority has evidence upon which it is 
entitled to refuse the renewal of a licence if it lias evidence on oath 
before it as to the accommodation and takings of the particular 
house (b). 

(p) 11. V. Ojkfiahire Lieenaing Juaticta, Ex parie Kag'a AlUia /irciucn/, JAd.. 
[190($] 1 K. Bri*62. 

(ff) Licenring (Coii«olidation) Act, 11)10 (10 ]']dw. 7 & 1 Geo. 0, c. 2J), 
98. 19 (2), 23 (2) (c). 

(r) 10 Edw. 7 « 1 Geo. .5, c. 24. 

(0 Thid., 8. 47 (a). 

(i)/WrI., 8. 47 (e). 

(«) Dartfoid lirmery Oo. v. Lotulon (Covidg) Quarter »S'«sionjrj [ 1909 ] 1 JC. ]?. 
695. 

(«) Ihid.; and seSitaven v. HoiUhampUtn Juatit^, [l&Ol"] I K. B. 430; It, v. 
firinkwater. Ex jiarts Conmtg (1905), 22 T. L. R. 1*2, 0. A.; R. v. ToUiwrat. 
Ex parie Farrell, R. v. CVa, Hx purte West, [1905] 2 KB. 478. 

(5) R. V. Jfihnaon {Leicester Justices), Ex parte H7(tfniorfi (1906), 71 J. 1*. 59. 
The evidouco iu this case was that the house had snmll accommodation, that 
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The com^onsatioii authority ma^ go into any objection to the 
rohewiil which is raised on tho notice of opposition, although not 
referred to in the report of the justices(c)» 

205. The compensation authority ought not to refuse to allow 
questions to be asked in cross-oxamiuiiliin of witnesses called in 
support of the refusal of a renewal of a licence merely on the ground 
that they refer to other licensed houses not included in the report. 
of tho licensing justices {d). J3ut the compensation authority is 
not enlillcd, for the purpose of difl’erentiating between two licensed 
houses, to take into consideration what other licences the owners 
of tho respective liconso*! houses are willing to surrender, nor whnt 
contribution they are willing to make to the compf-nsalion fund, in 
eonsidfiration of the renewal of the respective licences (r). 

^Vhen the renewal of a licence lias been refused by the compensa¬ 
tion autliority the liconco must go forward for compensation, and 
the componsation authority is not ontitied to refuse to fix the com¬ 
pensation hocaiiso it subseipicntly discovers that the house is not 
of the required annual value. Kor can the licensing justices refuse 
to renew provisionally until tho compensation money is paid (/). 

Except wliero a})ecial provision is made in pursuance of any Act. 
or under the Licensing Rules, ISllO, any dociinionts are, for ihe 
puiqjosos of the Licensing (Consolidation) Act, l‘J10(^), suflicientiy 
authenticated on behalf of quarter sessions, or the jnslices of a 
lieensing district, or any committee acting under tho Act (j/), if 
imrporting to hosigncffl by their clerk (/i). 

Sect. 3 .—The Couiitrnsation Fund. 

206. The compensation authority must in each year, unIo.ss it 
corliiios to the Secretary of State that it is unnecessary to do so in 
any year, for tho purposes of its powers and duties as compensa¬ 
tion authority, impose in respect of all old on-licences renewed or 
transferred in respect of premises within its area charges at rates 
not exceeding, and graduated in the same proportion as, the ratest 
set out in tho sliitiitory scale (0. 


the public rooina were ijinall. that the takings were only about I'l jjer day, and 
thiit tbero wore iiCU'en other licensed bouhcs within a radius of 200 yards, 

(r) J/uwe V. A'ewiuijim Liceusintj Jii$tice$ (1907), 72 J. 12, <J. A. 
id) Mftrijan V. Aiflfs/ord Li^nmiuif JiiHicea, [1900] 1 K. 11. 437. 

(r) li. V. .s'/fima.‘11910] 2 Iv. IJ. -ilS, 0. A 
(/) It. V. Hh/'ai/ ifUi-tii'Oi, [1910] 2 I\. II. 210. 

(»/) 10 Edw. 7 & I Geo. fl, c. 21. 

(/i) Ihitt, a. 47 (f); Licensing Jlules, 1910, r. 54. 

(t) Ijiceusing (UonaolidationY Act, 1910 (10 I'ldw. 7 & 1 Gro. 5, c. 21), 
■. 21 (1), Scheii. 111., Part I. Tho scale is aa follows 


Scale of MAXiMUtt Chakoks. 
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£ £ 

Under lij ... ... ... 

15 and under 20 ... * ... 

20 ,, ,, 25 ... ... ... ... 

25 ,, ,1 30 ,,, .ti ••• 
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1 . 

2 

3 
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207. A licence which lias boon provisionally rcnewotl, subjoot 
to a reference to the compensation authority, and the renewal of 
which the compensation authority has refused, is not a licence in 
respect of which a charge can be imposed for the purpose of the 
compensation fond (A). 

208. Tho rate of charge in Lho case of an hotel is one-third of 
^that charged in oilior ca.se.s, and in the case of Any licensed 
premises whieli are certiliod by the licensing justices on the 
application of the holder of tho licence to be used only as public 
gardens, picture galleries, exhibitions, places of public or private 
entertainment, railway refreshment rooms, bomt juU restaurants or 
eating houses, or for any other purposo to which the liuidiiig of a 
licence is merely auxiliary, such rate, not less than one-third of 
that charged in other cases, as the justices think proper in the 
circnrastanccs (J). 

An hotel for this purpose means premises of the value of £50 
and upwards, which arc proved to tho satisfaction of tho Coramis- 
sionors of Customs and Excise (iii) to lie structurally adapted for use 
as an inn or hotel for the reception of guests and travullers desirous 
of dwelling therein, and to bo mainly so used, and in the case of 
which either no portion of the premises is set apart and used as an 
ordinary public-houso for the sale and consumption therein of 
liquors, or the annual value of any portion so set ajiart and used 
does not, in the opinion of the Commi.ssionors, exceed £25 (u). 

An hotel of even a large annual valuct a pgriiou of which, 
exceeding £2J in annual value, is sot apart and used as an ordinary 
public-house, does not come within the exemption in favour of 
premises uat'l for a purposo to which tho holding of a licence is 
merely auxiliary (o). 


Scale of Maximum ViiAvm'in—euHhrtveil. 


il Value of rremives to be taken as for ilie nnriiose of 

Maxim iiin 


I'ublii'aii's Licence Duly. 


Hate of Cii.arire 

£ 


£ 


£ 

30 and 

nndor -10 ... 

■ • • 

6 

40 „ 

>• 

50 ... 

• • • 

10 

60 „ 

11 

ini) ... 

■ ■ ■ 

15 

100 

II 

2(M» ... 


20 

200 

II 

3(M> ... 


30 

.300 „ 

II 

400 ... . 

• • • 

40 

400 „ 

11 

600 . 


.‘>0 

500 

II 

600 . 

• •• 

60 

600 „ 


700 . 

■ • • 

70 

700 „ 

II 

300. 


80 

800 , 

II 

900 . 


90 

900 and ovur 

>>> ••• 

a ■ • 

100 


(k) MaJkin T. Ji,, [19061 2 K. B. 860 (proccwliuf; by petition of right), 
u) LioenfUDg (Consolidation) Act, 1910 (U) Edw. 7 & 1 Ooo. 5, c. 2-1), 
Boned. III., Part I. As to places of entei-tainraent genornlly, seo title 
Tveatkes anti OTHEa Peaces of Bntekta invent. 

(m) As to thoHO Odmmissionerii, seo titio Be venue. 

(ii) tjiceuAinp; ^nsolidation) Act, 1910 (10 IWw. 7 & 1 Goo. o, c. 21), 
Sohed* in., Part I. As to iho law relating to inns goncrfilly, see title Inns 
AND iNNKEEraus, Vol. XVlf., pi). 301 et ««/. 

(oj B. ▼. Carter, [1907] 1 K B. 208. 
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209. These charges must be levied and paid together with and 
Bfl part of the duties on the corresponding excise licence, but a 
separate account must be kept by the Commissioners of Customs 
and Excise of the amount produced by those charges in the area 
of any comiMjnsation authority, and that amount must in each 
year be paid over to that authority in acf|ordanee with rules made 
by tho Treasury for the purpose (p). 

210. If a borough in a county is constituted a county borough (qr) 
between the date at wliich tho county compensation authority 
imposes the c-hargo and the date "when the cliarge is collected, tho 
Commissionors (/•) must pay over to the compensation authority of 
tlie new county borough the charges collected in respect of licensed 
houses within the ]iew county borough, although such clmrges were 
imposed by the county authority («). lint if the renewal of tho 
licences of houses within tho now county borough has already 
been refused by the county compensation authority, the county 
compensation authority must pay tho compensation fO- 

211. Any sums paid to a compensation authority in resi)ect of 
the above charges, or received by it from any oiher source for tho 
payment of compensation, must bo paid by H to a separate account 
under its nninageinont, and tho moneys slandlng to tho credit of 
that account constitute the compensutiun fund (//j. Tho compen¬ 
sation authority in tho excrci.^(' of its powers must have regard to 
tho funds available for tho payment of compensation (r). 

Hub's have made by the Home Seciotary regulating the 
managuiiieut and application of the compensation fund end the 
audit of tho accounts of quarter sessions (/r). 

212 . 'rhe comiteiisation authority may, witli the consent of a 
Secretary of State, borrow in accordance ^\ilh rules uiadeujidcr the 
Licensing (Consolidation) Act, 1910 (a), on tho security of the com- 
pcjisation fund, for tho purpose of i)ayinganv compensation ( 6 ). 

A Secretary of State may make rules providing tor tho enforce¬ 
ment of any security given for luouey borrowed and for the time, 
not oxceeding littoon years, within which money borrowed must Ue 
replaced (<■)• 


(>;) Licensing (Oonsnlidiitioii) Act, lUlO (l(t Edw. 7 & 1 Ooo. 5, c. 2-I). 
B. 21 (2). '^080 rules wore djitcd loth Iklnreh, 100«'i. The yoiir in ro}»ert oi 
whicli tho churge is payuhlo runa frum 5th April to 5th April {lloriuu \. Z’t.-iM, 
[1907] 1 K. H. 501). 

(i/) See tillo Locai. Govhtixmkxt. 

(rj Ab to the Commis>.ioiiors, see iioto (n), p. 17, tnite. 

(4 R.y. Inland JieirnHC I't'inmiofionei-s, 71. v. (ilamirtfiin Ji'slirfs, Kx ]>arte 
lAfWM, [lOlO] I K. H. 851. 

(^) Ihid. Tho innttor will be one for adjiiatnioiit under tho onlor cxeating the 
ooiujty boroiigha. 

(h) Licensing (Coiisididalion) Act (10 Hdw. 7 & 1 Geo. 5, o. 2-1), b. 21 (1). 

Ir) IhvL, s. 21 (5). 

(w) / hid., 8. 47 (c); Li«;cnsiug Buies, 1910, rr. 34--3r»,^)5—04. 

(а) 10 Edw. 7 & 1 Ueo. 5, c. 2-1. 

(б) 1 hid., s. 21 (6); licousiiig Rules, 1910, rr. 65—71. • 

(c) Liceusing (CoiisolidAtiuu) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 47 (b) ; 
Licensing BuIob, 1910, rr. 65—71. 
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213. Any expenses incurred by the compensation authority in 
the payment of oonipeiiHation or otherwise in Ihe exercise of its 
powers or in the performance of its duties as compensation 
authority, and such expenses of the licensing justices, incurred 
with respect to the matter of ttie reference to the compensation 
authority 6f the queutiitn of the renewal or transfer of old on- 
licences or the grant of new on-licences, as quarter sessions may 
allow, must be paid out of the compensation fnnd(d). 


Sect. 4 .—Dcducliona from llmt. 

214. Certain deductions from rent, in no case exceeding half 
the rent («), may, notwithstanding any agreement to the con¬ 
trary if), be made by any licence-holder who })aya a charge levied 
for compensation purposes, and also by any person froiu whose 
reut a deduction is made in respect of the ];)<iyiiient of such a 
charge (p). 


{d) liceusing (Coubulidation) Act, lUlU (lU I'ldw. 7 & I Uuu. 5, c. 24), 
a. 21 (o). 

(e) Ibid., Sched. IIL, Part IT. 

(/) irWcr V. yorth Ensf/rn Urewerita, [1910] I If. B. 247. 

(^) Licensing (Con.*iolidation) Act, 1910 (10 Kdw. 7 & 1 Ooo. a, *■. 24), 
B. 21 (3). Tno Bcule of detluctions (ilid., Sched. 111., Part II.; is aa 
follows;— 


A person whose iinexpirod term docs not exceed—, 
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215. The unexpirod term is reckoned from the date on which 
tiie oliargo is payable, namely, 10th October (k). 

Where the lessor has granted to the lessee not only an existing 
lease, but also a reversionary lease to commence on the day next bat 
one after the expiration of the existing lease, the iinexpired term 
of the lessee includes not only the unelpired term of the existing 
lease, but also the term of the reversionary lease {i). 

216. Such deductions are a charge upon the rent, and where the 
reversion is settled, a tenant for life has no right, in the absence of 
special directions in tho will or eel llement, to have any part of such 
deductions paid out of capital (h). 

In arriving at the rateable value of liconsed promises no 
deduction from the gross annual value is allowable in respect 
of payments to the compensation fund(/). 

Sect. 5. —Amount of Comjhnisntion. 

217. Tlie arnnuiit of compensation to be paid is a sum equal to 
the ditlerence between thei'aluo of the licensed premises (calculated 
as if the licence were subject to the same conditions of renewal as 
were applicable iminedintoly before tl:e passing of the Licensing 
Act, ] DO Km), and including in that value the amount of any deprecia¬ 
tion of trade iixturos arising by reason of the refusal to renew the 
licence), and tlie value ubich those premises would bear if they 
were not liiicused premises (n). 

Tho value *of licensed premises is the amount which they 
might fairly be expected to fet'di if sold in the open market («), 
and it is material to inquiro into tho quantity and quality of the 
liquors sold at the licensed premises under normal conditions and 
apart from any considerations of a personal or special character, 
such as the popularity of the licensee or the i>]' 0 xjmity of the 
licensed premises to tho brewery; but there cannot he taken into 
consideration, in addition to the brewer's profit arising from the 
supply of liquor to tho licensed jireniises, any profits which a 
tonaiiL might ho expected to make by the sale of the liquor so 
snpiilic-d {■})}. 

Tlie conditions of renewal apjilicahlc before the passing of tho 
Licensing Act, lU04(»n), were:—(1) W'ith regard to licences other 


(A) fjnhdon Oottnft/ Cowcil v. Watneif, f*onibc ife ("'o , [lOOD) 1 K. H. 037. 

( 1 ) fAan>i<it(rid' (Aorrf) v. H aOjpy, Ctnnbe, litvf, tfr Co., Lid , [laioj .-V. C, 391. 
(k) Re Smith, Smith v. Dodaicorth, [1906] I Oh. 799. 

(/) Waddle v. Sunderland Uiium, [190S] I K. J). 0-12, C. A., affirming S. C.. 
[1900] 2 1C. 11. 899. As to |.h«» oHoct of such doiltic-lioniii uj»oii nsscssiaeiits for 
income-tax, SCO title ISTOOME Tax, Vol. XVL, pp. 0.33. 6.'i3. 

(»0 4 Edw. 7, c. 23 ; and aoo the text, in/ra, and p. 76, post. . 

{n) liicenHiiig (Ck)iisolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 2-1), 
B. 20 (1). 

(o) jFinnnoe Act, 189-1 (37 & 58 Viet. o. 30), s. 7 (3). * 

(«) Aahhy's Cobham lirewerif Co., Re The Cronin. Cobhamt Athby's Statnri 
Itrewerij Co., Re The Ilawl and Spear, WeJsing, 2 K. B. 7.34, i?oe also 

WaUcffr V. Brialesf, (h-iiitrr v. Flemimf. [1900] 2 Q, B. 733; LasaelU asulSharmaii, 
Ltd., Re " The i'reematnnt Arms,” Chtster (1908), 72 J. I’. 323. 
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than old beerhouse lioences, they wore subject to refusal by justices 
upon any ground in thoir discretion and without coniponsation 
(but subject to an appeal to quarter sessions); (2) with regard to 
old beerhouse licences, they wore subject to refusal by ju.stices only 
upon one or other of four grounds {q) (subject to an appeal to 
quarter sossions). b 

218. The amount of compensntion to be so paid is the amount 
agreed upon by the persons avipearing to the compensation autho¬ 
rity to bo interested in the licensed premises nnd a])proved by tliat 
uuthorily, and in default of such agreement and approval, the 
amount must be doterniincd by the Commissioners of Inland 
llevenne in the same manner and subject to a like appeal (r) to the 
High Court as on tbo valuation of an cstiilo for the purpose of 
estate duty(8). 

Any costs incurred by tbo Commissioners of Inland Revenue on 
such an appeal must, unless the High Court orders those costs to 
be paid liy some party to the appeal other than the Commissioners, 
be paid out of the amount to bo paid as compensation (f). But the 
court has a discretion to order the Commissioners to pay a 
successful appellant’s costs (a). 

219. The compensation is to be paid to the persons interested 
in the licensed premises (t>), and must, in any event, be divided 
amongst them (including the holder of the licence) in such shares 
as are determined by the compensation authority: provided tlial in 
the case of the licence-lioUlcr regard must be had not only to 
his legal interest in the premises or trade iixlurcs,‘but also to his 
conduct and to the length of time during which he hu.s been the 
holder of the licence, and the holder of a licenco, if a tenant, must 
(notwithstanding any agreement to the contrary) in no case receive 
a less amount than he would bo entitled to us tenant from year 
to year of the licoused premises (r). 


{q) Bet u\it in the Licon.sing (Con:iolii]atioii) Act, 1010 (10 Edw. 7 & 1 (lOO. d, 
c. 24), ScUed II., Part II., X. These are the same gruundH as those upon 
which licensing justices can themselves refuse the renewal or tranalur of on 
ulU beerhouse licence (see p. 05, anfc). 

(r) Under the Einunco Act, ItfUl {fii & 58 Viet. c. 30), s. 10. As to *ho facts 
to be considered, seo Lassvlh and 8haniia}i, Ltd., lie “ The Freemusoua Arnui,** 
Cheater (1908), 72 J. 1\ 323. 

(a) liicensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, v. 24), 
B. 20 (2). As to such vulu-itioii, see title Estate anj> Otiihu IJeath Duties, 
Yol. XIU., pp. 207 et arq. 

{t) Licoimiig (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
■. 20 (4). 

(a) Re ITardy'e Croum Brewery, Ltd., and 8i. riiUii'a Tavern, Manchealer. 
[1910] 2 K. B. 257, 0. .V. 

(ft) Jjioensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
8. 20 (1). An to payment to truKtees for debenture-hold see NoaJcea v. X^mtkes 
<!!■ Co., Ltd,, [1907J 1 Ch. 61; Dawam v. Braime'a Tadcaster Breweries, Ltd., 
[1907] 2 Ch, 869; Law Guaraolee. and Trust 8ociefy, Ltd. v. Mitcham anti Chcam 
Brewery Co., Ltd., [1906] 2 Ch. 98. As to paynient to a tenant for life, soo 
Be Biaaott, Daudo v. Borttr (1911), 40 L. J. 448. As to payment to tho lords of 
a manor in respect of ^ Itcerhouso within tho same, f>oo Brrksiastical Commie- 
aiOHtra v. Baye and Others (1911), 131 I^. T. Jo. 320. As to uouitable mortgni;ees, 
see BeeBs Bten-ery C'«., IM. v, Jjykes (1909), 100 L. T. 476. 

(c) iJeensiag (CkmsoUclation) Act, 1910 (10 Edw. ‘7 & 1 Geo. 5, o. 24), 
B. 20 (2). 
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I( a person^ is registered as owner of licensed premises and 
cbmpeusation is awarded and paid to him as such owner, although 
in fact he is only co-owner with other persons, an action may be 
brought against such registered owner by the co-owners to compel 
him to account for the money, and the defendant may bo ordered to 
bring the amount paid to him into c&urt to the credit of the 
action (d). 

Where the business carried on at licensed premises has been 
bequeathed to one person, but the licensed premises have boon devised 
to another, who lots them to lessees and ceases to carry on the 
business himself, the person to whom the business has been devised 
is not entitled to any sliare in compensation awarded on non-renewal 
of the licence after the promises have been so lot (r). 

220. If on tlio division of tlio amount to be paid as compen¬ 
sation any question arises which tho compensation authority 
considers can be move conveniently determined by the county court, 
it may refer that question to the county court in accordance with 
rules of court to bo made for that purpose if). 

When a question has been referred to a county court .to deter¬ 
mine in what proportions a sum of money determined to be 
due by way of compensation should be divided between lessees for 
a term of years, who are brewers, and the freeholders, and the 
county court judge makes the apportionment upon the basis of a 
particular per cent, interest table, the High Court will not 
interfere, the valuation of the respective inten sls being entirely a 
question of fact to be determined by the county court judge in 
tho circumstances of each case 0/). 

SiecT. 6. —llrliirns to Secrctanf of State. 

221. Tho compensation authority with respect to its own action 

as compensation authority, and the action of the licensing justices 
in referring to it the question of the renewal of old on-licences, 
must ill each year make such returns to the Secretary of State as 
he may require (/i). * 


1 Geo. 5, c. 24), 
G62, and for fbo 


(d) lUrLiu V. iimUh, lIUOSj] 2 Ji. H. 112. (\ A. 

(e) lie Spurge, Cidtstr v. Collett (1911), 66 Sol. Jo. 499. 

(y) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 

B. 20 (»). Comparo title Couirry CoUMS, Vol. Ylll., p. 
procedure on such a roforenco, see ibid,, pp. 063, 661. 

(j) Liverpool Corporation v. Peter Walher & Son, Ltd,, [1908] 2 K. B. 33, C. A. 
There is no rule nor presumption of law, oither general or applicable to the 
particular circiimslancos of such a case, by which tho county court judge is 
oouud to treat the respective interests of tho parties as 4 per cent, invest¬ 
ments. QiHeee, whetlier there is a right of appeal from a c-nmty court judge 
to whom a question b«vs boon referred under the Licensing Act, 1910 (10 Edw. 7 
& 1 Qoo. 5, (!. 21). . ^ 

(/t) licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), a. 40. • 
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seot. 1. 


Sect. 1. —Ajtpcal to Qnaiiei' Sessions. 
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Stra-SiECj, Person Aggrieitih 

222. Any person ^^llO thinks himself aggrieved by the refusal of 
t<he licensing justices to grant a renewal, transfer, or special 
removal of a justices' licence, in cases where the power of refusal 
is vested in those justices, may appeal to quarter sessions (i). 

An ai)peal lies from a refusal of justices to renew a beer retail 
justices’ olf-liccnce (j), ns in other crises; and from a refusal to 
renew the provisional grant of a licence (A-). 

\Vhore the outgoing tenant of a licensed house wilfully omits to 
apply for a renewal and leaves the house, and a new tenant applies 
for and is refused a grunt at transfer sessions, there is a right of 
appeal (f). 

There is no appeal to quarter sessions from a refusal to grant a 
new licence On), or from an order sanctioning the removal of a 
justices’ licence. 

Nor is there an appeal to quarter sessions when the whole body 
of justices of a county borough, acting as the compensation 
authority, refuse, subject to compensation, to renew a licence (a). 

No right of appeal from the refusal to grant a licence is conferred 
by the provision (o), which gives an appeal from an order or con¬ 
viction of a court of summary jurisdiction (p); and appeals from 
licensing justices to quarter sessions do not tako place in accordance 
with the Hummary Jurisdiction Acts (p). 


Appeal 223. If upon the renewal of a justices’ on-licence the licensing 

Bgaitist order justices make an order for alteration of the premises (q), such ordor 
aikeratioM subject to an appeal to quarter Bossions in the same manner as 
the refusal of licensing justices to grant the renewal of a justices’ 
licence, provided that, in a borough having a separate court of 
qiiarter sessions, the appeal may, at "the option of the .appellant, be 
either to the borough quarter sessions or to the quarter sessions of 
the county in which the borough is locally situated (r). 


(t) Licensing (Cuusolidution) Act, 1010 (10 Edw. 7 & 1 Qco. a, c. 21), 
I. 29 (1). 

0) R. V. Schneider (1883). 11 Q. B. B. GC. 

(k) 11. V. London Wmnty) Jvt-ticea (1889), 24 Q. B. B. 341. 

U) Thortiton v. CUyg (1889), 24 Q. B. D. 132. 

(to) See Lioenfdng Act, 1874 (.37 & 38 Viet c. 49), s, 27 (now repealed), which 
altetw the law os laid down in J(. v. Smith (1873), L. R. 8 Q. B. 146. 

(n) E. V. Southamjttan Justices, p9n6] 11C. B. 50.9. 

(o) Namely, Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo, 5, 
0 . 241, s. 90 (2). As to the right of appciil, see the text, Mipra. 

(p) Botilkr. V. Kent Jusiiees, (1.S97J A. (J. 356, overruling Jl. y. Qlunwn’gan- 
ihire Juntjers, E. V. Pontypaol Justices, [1892] 1 Q. B. 621, C. A. For an 
enumeration of the Summary Juiisdiction Acte, see note (r), p, 87, post. As to 
appealti to quarter sAiaions under the Summary Judsdictiou Acts, see title 
ilAOISTRATEK. 

(y) Under Licensing (Consglidation) Act, 1910 (10 7 41 Geo. 5, c. 24), 

s. 1 2 (1). 

(r) ihid., H. 72 (2); R. v. Bath [Recorder), [1901] 2 K. B. 570. 
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224. The person against whom an orde? has been made, or whose 
licence has been refused («), is a person aggrieved. The person 
must, however, be directly aggrieved by the oi der (i); for example, 
a publican is not aggrieved by the grant of a licence to a rival 
publican (a). 

In some cases a mortgagee may appckl to quarter seseions on 
behalf of the occupier, the renewal of whose licence has been 
refused, although the occui)ier personally refuses to appeal, and 
even says he does not wish the licence to be renewed (b). 

In those cases in which an owner or mortgagee is expressly 
authorised to^ apply for the grant of a licence at transfer sessions, 
if he BO applies, and his application is refused, lie may appeal to 
quarter sessions (c). 


Scji-SiiCT. 2 .—To what Court. 

225. The appeal must be made to the next court of quarter 
sessions for the county in which the premises in respect of which 
the appeal is made are locally situated (d), unless that court is held 
within nineteen days after the refusal, and in that case to the next 
subsequent court (c). In the case of a liberty having a' separate 
court of quarter sessions the appeal may be either to the quarter 
sessions for the liberty or to the quarter sessions for the county 
in which the liberty is locally situated (/). 


Buii-jSkct. 3. — A’otiie of Avne-d. 

« * 

226. The appellant must give notice in writing of bis intention 
to appeal and of the grounds of appeal to the clerk to the licensing 
justices (tf) whose decision is appealed against within live days 


(f 

It. V 


H . V. J / cih € (IMl), 2 Q. JJ. y(i. 

M. V. Andover tfumtiree (iSSfl), 10 Q. H. D. 711, Mr MaUIKW, J ., atp. 714; 
Middltsetr Justices (1832), .3 B. & Ad. 038, fu-r LiTrLSUALK, J. 

and boo Jle NutUitl, H. y. filtcrrard (1888), 


(n) It. V . Middlesex Justices, sinira; 
T. L. B. 340. 


(6) Oarrelt v. Middlesex Justhta (1881), 12 Q. B. 1). (520. * 

(c) Licensing (Consolidation) Act, 1910 (10 Julw. 7 & 1 Oco. 3, c. 24). s. ST; 
R. V. West Riding Justices (1883), 11 Q. B. 1). 417; Oarreti v. Mi-MUsex Justices, 
supra. 

(«f) Licensing (Consolidation) Act, 1910 (10 Kdw. 7 & 1 Coo. 3, c. 24), 
8.29(1); Boulter y, Ketit Justices, [1897] A. C. 550. Tho appeal lies to the 
quarter sessions for the county, although the premises are bitiiutcd iu a borough 
having a separate court of quarter sessions. But the City of Loudon u for this 
purpose deemed a county aud uot a borough (Lioonsiug (Consolidation) Act, 
1910 (10 Edw. 7 & I Geo. 5, c. 24), s. 29 (1)). 

(e) Ibid., 8. 29 (2). Ji. y. Maule (1871), 33 J. P. 396 ; Quarter Sessions 
Act, 1849 (Barnes’s Act) (12 & 13 'Vicl. c. 46), s. I; Jl. v. >^urreg Justices (18S0), 
6 Q. B. D. 100. 

(/) Licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Geo. 5, u. 24), 
B. 29 (1). See It, V. Deane, su%»ra; Jt. v. Cockovrn (1834), 4 E. & B. 205. 

Ig) formerly the notice of appeal had to bo served upon oil the justices whO 
joined in tho decision (fi. y. Bed/onWiire Justices (1839), 11 Ad. &M. 134; B, r. 
Cheshire Justices (1640), 11 Ad. ft El. 139; B. v. Glamor^nshire Justkes, B. v. 
Dontypool Justices, [1892] 1 Q. B. 021. 0. A., token with Boulter v, Kent Justieef. 
supra (see S. 0. os reported 60 L. J. (u. B.) '^7, per I<ord HkrsoKXU., at 
p, 793); and oomparo mstmore v. Baine, [189111 Q. B. 482); and such servico 
was a condition precedent to the power of the oessionB to hear the appeal 
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after tho decision and af least fourteen days before the holding of 
the quarter sessions to which the appeal is made (h). 

If the last of the live days is a Sunday, notice served on the 
following Monday is too late (i). 

A notice of appeal, delivered according to the regular and 
ordinary course of postit on a Sunday when, if delivered on 
the following Monday, there would not have been tho requisite 
iourleen clear days before the first day of tho sessions, is not 
well served (/;). 

The fourteen clear days must be reckoned exclusively both of the 
day of giving the notice and the first day of tho sessions, and the 
day of bringing an appeal is the day upon which it is entered, not 
the day upon wiiich it is heard (/). 

The notice must bo signed by the appellant or his attorney on 
his behalf {m). A notice signed in tho appellant’s name by the 
clerk to his attorney, with the appellant’s aulhorit}', is Buflicieiit (a). 

A mere error in the wording of a notice of appeal, if it does not 
mislead anyone, does not make tho notice bad (o). 

Sub-Sect. 4.— Ret ' iypiisanrca . 

227. The appellant must, within the five days within which he 
can give notice of appeal, enter into a rccognisaiice with two 
sufliciciit sureties before some justice acting in and for tho county 
or place, conditioned to appear at quarter sessions and prosecute 
his appeal, and abide the judgment of the court thereon, and to 
pay such costs as may bo awarded by the couit(p).' 

Sunday is to be counted, even though it be the last of tho five 
day8(<7). 

A recognisance entered into too late is not void, but the 
court of quarter sessions has tlierehy no jurisdiction to hear the 
appeal (?•). 

Where a recognisance has boon entered into and tho appeal 
BubesequeuLh flirinif.scd with c.,sl!-', uiid after il'(! sessions terminate. 


SorvLco upon the clerk of the justice*: was not pulllciciit (see /'.'as Curtis 
(1877), 3 (i. Jl. D. 13 ; Westmvre v. Paine, [1891] 1 Q. U. 4.S2, but tlio law is 
now altered). 

(/i) Licen.-aiig (Cousuliilation) Act, 1910 (10 ©Iw. 7 & 1 Geo, 6, c. 24), a. 29 (3). 
It was held in It. t. liristol Lvtmnitj Justircs and Jt, v. Clonresterslttre Jaatires 
(1893), 68 L. T, *223, that the appellant must give notice of appeal to the “ other 
party," who might be tho Buperintendent of police, hut this decision i.s vii-tuully 
OTorruled by Itoulter v. Kent Juaticea, [1897] A. 0. .536. 

(i) R.y. MvhUt^ex Juafirea (1843), 1*2 Ij. d. (m. c.) 39. 

(ft) It$ Aajtrdl (Iufiabiinnta) v. Lancashin Justicea (1832), 10 Jur. 1067, n.; 
and Bee Jt, v. Middlesex Juaiv ea, supra. 

l) B. T. ilvhU&cji Justicea (1813), 14 L. J. (m. C.) 1S9. 

m) Quarter Seesiuns Act, 18-lU (J2 & 13 Viet. c. 43), a. 1. 

n) R. V. Kent Justicea (1873), L. B. 8 Q. B. 303. 

(o) R. V. Iknhighahire JuatUea {Llangotten v. Ruahon) (1841), 10 L. J. (ir. o.) 
*79; JK. V. W&dhonghUm (Inknldtaida) (1843), 5 (J. B. 300; R. v. Bucking¬ 
hamshire Justicea (1854), 24 L. J. (m. 0.) Id, note (2), 

(p) Iiicen<3ing (Conkolidatiou) Act, 1910 (10 Edw. 7 & 1 Goo. 6, c. 24), 8.29 (3). 
(y) Exjmie Bitnvkin (1839), ‘2 E. & E. 392; and see Peacock v. Jt. (1858), 4 

C. B. (K. 8.) 264; Wynne v. Ji^neddson (1866), 12 L. T. .711. 

(r) Jt. T. Qtamorganshire Justicea (1890), 24 Q. B. 1). 075. Aa to costs, see 
pp. 83 St teg., post. 
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but before the next Bessions, payment of tho costs is demanded of 
the appellant, who does not pay, the next sessions has power, on 
affidavit of these facts, to estreat the recognisance, even if an 
adjourned sessions has been held in the meantime (s). 

The justice before whom an appellant enters into a recognisance 
to prosecute his appeal may summon aJy person whose evidence 
appears to him to be material and require him to be bound in 
^cognisance to appear at the quarter sessions to whom the appeal, 
is made, and give evidence in the appeal (t). If any person so 
summoned neglects and refuses to obey the summons, or refuses 
to enter into tiio recognisance, the justice may issue a warrant for 
his arrest, and if he persists in his refusal to enter into a recog¬ 
nisance, may order him to be imprisoned till he enters into tha 
recognisance or is otherwise discharged in due course of law (a). 

Sub-Sect. 3.—J'uatices diaqualifed on Appeala. 

228. No justice can act in the hearing or determination of an 
appeal from any decision in which he took part (&). 


Sub-Sect. G. —Vroi &lure on Apfieal. 

229. It seems to bo intended that justices who refuse to renew 
or transfer a licence should, if an api^eal to quarter sc-ssiona is 
entered, appear and support thoir decision (c). 

If, however, justices do not appear in support of their decision, 
and no one else, appears to oppose or is permitted to and does give 
evidence against tho renewal of the licence, the court is hound to 
allow the appeal and grant tho licence (d). 

Objectors before the justices cannot claim as of right to be heard 
at quarter sessions (<:)• 

The appellant cannot, upon tho appeal, go into or give 
evidence of any ground of appeal not set out in tho notice of 
appeal (/). 

The court of quarter sessions cannot impose a condition to the 
appeal in addition to those imposed by statute (u). • , 


(a) R. V. We of Ely Jitdices (ISoQ), 5 E. & H. 489. 

(/) liicenHing (Coiisolidiition) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. *J),s. 30 (IJ. 

(ul Ibid., s. 30 (2). 

(i) Ibtd., H. 29 (7); iZ. V. Lancashire Justices, Ex qtarlc Jlcathcute (1900), 75 
L. J. (K. B.) 198. 

(c) Trovision for the coats thus incurred by ju&ticos is made, whether the 
doci-tion of the justices is upheld or reversed. 

(fZ) Evans V. Conway Justices, [1900] 2 Q. IJ. 221, 0. A. 

Is) A'jJ! V. Nottingham Justices, [1899] 2 Q. H. 300, n., sub nom. A\x and 
Eeesion Itreweru (1899), Ifi T. L. R. 413. 

(/) Russdll V. lilackheath Justices (1897), 61 J. P. 606. As to defects in the 
statement of grounds of appeal and the amondinout of grouuds of appeal, see 
Quarter Sossione Act, 1819 (12 & 13 Viet. c. 45), ss. 1 , 3; under a. 3 {ibid.) 
an entirely now ground of appeal may bo added by consent of the court {R. v*. 
IJanyenny {Inhabitants) (1863), 4 B. & S. 311). As to the costs of frivolous and 
vexatious grounds of appeal, soe Quiurlor Sessions Act, ])f49 (12& 13 Yiot. c. 45), 
a. 4. , . 

( 7 ) R. V. Pawl It (1875), Tj- R* 8 Q. h- -181 ■ ^Jboy therefore cannotunako a 
rule Uiat an appeal must bo eiitorod and grounds of appeal deposited with the 
clerk of the peace throe clear days before tho lirst day of sessioaB, this rule being 


Bi»t. 1. 
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Quarter 
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Disqaalifica. 
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Procedure, 
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SXOT.l. 
Appeal to 
Qnaiter 
Sessions. 


Notice of 
opposition on 
appeal. 


Hearing of 
appeal. 


If, owing to the failure of the objector to serve a seven days' 
notice of opposition, the justices had no jurisdiction to refuse the 
renewal of a licence, and an appeal is made to quarter sessions, the 
latter court has no jurisdiction to refuse the renewal of the licence, 
oven though a seven days’ notice of opposition has been served 
before the hearing of the appeal (/<)■ 

230. No fresh notice of opposition is required when an appeal 
' is made to quarter sessions (i), but if a notice of opposition has 

been given so as to give the justices jurisdiction to refuse the 
renewal, quarter sessions is confined to the same objections of which 
notice was given originally (It ); at any rate, unless sufficient notice 
of new grounds of objection is givon before the hearing of the appeal 
or quarter sessions adjourns the case (1). 

231. The court of quarter sc.ssions cannot adjourn the hearing 
of the appeal from one sessions to another (fn)i but must hear and 
determine the matter, and male such order therein as it thinks 
fit, and may, if necessary, grant the renewal, transfer, or special 
removal of' the licence in the same manner as the licensing 
justices (;})> its judgment being final and conclusive for all intents 
and purposes (o). 

Such an appeal amounts to a rehearing, and quarter sessions has, 
therefore, a right to hoar fresh evidence {p). 

Where justices ought to, but do not, state their ground of 
refusal, and the applicant appeals to quarter sessions, the latter court 
may hear the appeal on its merits, and is hot bo'und to allow the 
appeal merely because the justices iiave not stated their ground of 
refusal (q). 

Quarter sessions may dismiss the appeal on the ground that the 
notice of appeal is insuificlont; and oven if, in the opinion of the 
High Court, the justices at quarter sessions are not clearly right in 
BO doing, the High Court may decline to interfere (r). 

If the justices at quarter siissione are equally divided they cannot 
bo compelled to adjourn, but one may retire and let the majority 



Unddickv. UverpoolJiuticea{\8W),4.2 J.P. 406; Ilotkingsy. PvwtU 
&o J. P. 358; but 6oe IHjt parie Oorman, [1804] A. C. 23. As to uotico of 
opposition, see iip. 43 et seg., post. 

(i) Ex parte Uorman, tvpra. 

{k) Whiffeay. Mailing, [ISQ2'] I Q. B. 3G2, G. A., uer Lord ESHJSit, M.E., at 
p.368. 

! l) Ex parte Ovrman, supra, fu-r Lord IIeuscueix, L.O.. at p. 29. 
m) E. r. lklton(lS48), 11 Q, B. 379; Ex parte Kvans, [1894J A. C. 16. 
n) Lioonadng (ConsoUdation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
s. 29 (4). 

(o) Ibid., 8. 29 (5). As lo tbo meaning of these words, see Kydd v. Liverpool 
•IT'atcA ComnitUe, [1908] A. 0. 327. As to costs, soo p. 83, post. 

_ Eilgrm (1870), L. It. G Q. B. 89; Whiffen v. Mailing, supra, per 

I^rd EsuBE,M.R.,n4p.888. ' ^ 

(j) Ex parte Gt/rrmn, su^a, pn Lord ITl5H8CnP,l.L, L.C., at p. 29. 

(r) R. y. Laivushire justiee^lBu), 41 J. P. 203. Appai-onUy on the ground 
that the Bufliciency or iusiflucieuuy of the notice iS a quesuon of fact for 
quarter sossioas. 
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of those remaining decide (s). If one of the justices does not 
withdraw, then the decision of the court below stands (a). If, 
with the assent of all the justices but one, the chairman gives a 
casting vote and declares a decision thus obtained, the court will 
not interfere ( 6 ). Moreover, although justiees cannot, even if equally 
divided, adjourn to the next sessions, lUby may perhaps adjourn 
to another day before the next sessions (s). 

Sms-S ect. l.—Co9ta. 

232. Any court of general or quarter sessions, upon proof of 
notice of any appeal to the same court having been given to the 
party or pai'ties enlillcd to receive it, though such appeal was not 
afterwards prosecuted ’or entered, may, at the same sessions for 
which such notice was given, award to the party or parties receiving 
the notice such costs or charges as the court thinks reasonable 
and just, and order them to bo paid by the party or parties giving 
the notice (c). 

Whore an appeal has been dismissed or abiinduncd, the court 
of quailcr sessions must order the appellant to pay to the 
justices against whose decision lie has appealed, or such person as 
they appoint, such sum by way of costs as is, in the opinion of the 
court, suflicieut to indemnify those justices from all costs and 
charges whatsoever to which they have been put in consequence 
of his having served notice of his intention to appeal (d), and the 
court of quarter sessions has no discretion in the matter (r), even 
if the only application made to it be an ordinary application for 
costs (/). 

(a) Jix parUi lirana, [1891] A. C. IC. 

?ti) If. r. Belton (1818), II ti. Jl. 379, per HenruXj C..!,, at p. .389: ‘’The 
juagmentof the sosidoud would bo the judgment of the jiisfu-os out of scPsioxiB.” 
And SCO Ex parte Efane, atrjo'a. 

{b) R. Y. Fladburif {[nhabilauta) (1839), 10 Ad. Sc El. TOG. In this case, on 
the following day, after argument as to the legality of this deoisioji, the justices 
present dutermiju^ to adheiu to it. 

(c) Qiiarlcr Sessions Act, 1849 (12 & 13 Yict. c. 43), s. 6 . * 

(d) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 

8 . 31 (1). In tho case of a borough which had no separate quiurtcr sessions, 
whether it had or had not a eopanite oonunission of the peace, the treasurer of 
tho county, not of the borough, was, until 1882, the i)crsou upon whom tho 
order was to be nindo {Reigate Corporation v. llart (1SG8), L. IL .3 Q. B. 244; 
R. V. Dale (1832), Deni'S. 0. 0.37; IFtnn v. ilfossmatt (1809), Ij. IL 4 Exch. 292), 
Fui-ther, the words “ county or place ’’ do not include a borough haying a 
Kopui'ate commission of the poaco but no sopnrate quarter sessions, and in the 
case of such a borough the order for payment should bo made uran tho 
treasurer of the county (R. v. IFurio/c/rjAtrB Juaticra, [1902] 2 K. li. 101). 
lint the attention of the judges who decided this case does not appear to hare 
been directed either to the Licensiug Act, 1872 (35 & 3C Viet. o. 94), s. 3S, which 
did away with ooncurront jurisdiction of justices for licensing purposes, or to 
the subsequent enactment of tho Municipal Corj'oratious Act, 1882 (43 & 46 
Viet. 0 . 60), B. 246, which runs in the following words: '* Liconsiug.—-In the’ 
Act of 9 Goo. 4, c. 61 (Alehouse Act, 1828), s. 37, ' lo rcgjdate tho granting of 
licenses to keepers of inns, nlo houses, and viotualling houses in England,^the 
expressions • town corporate,’' county or place,' and ‘ uivudon or place,’ include 
every borough having a separate oommihsion of tlv) peace.” • 

(e) B. V. Ti'm* Riding Juaticea, [1904] 1 K. B. 645. 

(/) 22. V. Tri/rc«2«r»A*rs Juaticea, [IMO] 2 Q. B. 676, C. A. 
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Sbot. 1. 
Appeal to 
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boroagh. 


Where appeal 
succeeds. 
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The court must order any costs awarded by it to be paid, and, if 
necessary, issue process for enforcing the order (, 9 ). 

If the appellant refuses or neglects forthwith to pay any sum so 
ordered to be paid, the court may order him to be imprisoned until 
the sum is paid (/t). 

Where an appeal is alipwed oi' where it is dismissed or abandoned, 
and the licensing justices whose decision is appealed against cannot 
recover the costs incurred by them from some other person, the 
court of quarter sessions must order the treasurer of the county 
in which the licensing district for which the licensing justices 
act is situated, or, in the case of a licensing district being a borough 
having a separate quarter sessions, the treasurer of tho borough, 
to pay to the justices such sum as is, in tho opinion of the court, 
sufficient to indemnify them from all costs and cliarges wliatsoevei 
to which they may have been put, and such treasurer is authorised 
to pay the sum so ordered, which must be allowed to him in his 
accounts (i). The order upon the treasurer may be made either at 
the sessions where the appeal is heard or at the nest ensuing 
sessions (j). 

Justices who appear to oppose the grant of a licence upon appeal 
to quarter sessions cannot be ordered to pay the appellant’s costs 
even if the appellant succeeds (/:). 

Justices are entitled to retain any solicitor whom they select to 
act for them, and cannot be compelled to appear by the county 
solicitor, even though it bo one of his duties to act for justices upon 
the hearing of licensing appeals, and quarter •sessions cannot 
attach to its order for costs a direction to tho clerk of the 
peace that in ascertaining the amount of the costs be is to exclude 
the personal professional charges of the solicitor employed by the 
justices (1). 

A person who objects to the renewal of a licence before the 
justices, whereupon the renew'al is refused and the applicant 
appeals to quarter sessions, cannot, if he does not appear upon the 
appeal, be ordered by the court of quarter sessions to pay the 
Qo'sts (m). 

When the court of quarter sessions refuses to hear an appeal on 
the ground that it has no jurisdiction, it has, nevertheless, juris¬ 
diction over the costs (n). Even if the recognisance has been 
entered into too late, quarter sessions can award costs, and con 
estreat the recognisance for non-payment of such costs ( 0 ). 

(g) Licensing: (Cirasolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), b. 29 (6 ) 

Ih) Ibid., 8.31 (2). • V ; 

(i) Tbid., B. 32 (1). 

O') Hid., B. 32 (2). 

(i) Ji. V. London (Shmid Division) Jnsticra, Kx parle London County Counal 
(1898), 78 L. T. 659 ; It. v, HlajinMurs Juaticce, [18981 2 Q. B. 231. 

, fl) It. V. We$t Riding Juaticts, [19041 1 K. B. 646. 

(m) BouUer v. Kent Jiutim, [lN07] A. C. 556. 

(n) See B. v. Olamerganahin Juaikea (1890), 24 Q. B. D. 676; Orcai Northern 

Committee ▼. Inett (1877), 2 Q. B. D. 284; m which coses Rcaeock ▼. jB. (1858), 
4 0. B. (if. a.) 264, was not followed. As to tho jurisdiction and recognisances 
lee pp. 79,80, ante. *' * 

(o) B. T. (Hamorganahira Jitaticea, aupra; and see p. .80, ante. 
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The coslis of a chief constable of a borough who appears on an 
appeal to quarter sessions to oppose a licence, even if he does so 
by the authority of the borough council, cannot be paid out of the 
borough fund, at any rate when there is no surplus fund in the 
hands of the corporation (p). 

233. As the taxation must be by the C(^rt, the amount of costs 
must be speciiied in the order, and an order to pay costs to be 
taxed by tlio clerk of the peace cannot be sustained (q). But the 
taxation of the dork of the peace, if adopted by tho court before the 
termination of the sessions, is sufficient (r). 

An order awarding costs may direct such costs to be paid to 
the justices to whom notice of appeal was given, or to whomsoever 
they may appoint (s), and it seems that where an order to pay 
the costs is made on the troasuror of the county or place, notice to 
attend the taxation should bo given to him (a). 

Costs must be taxed before the end of the sessions (h), but 
may bo taxed after tho day of hearing the case and before an 
adjourned meeting (b), or at an adjourned meeting (c). The party 
who has to ])ay the costs may consent to tho taxation taking place 
after tho end of tho sessions (d), and, if he appears at the taxation 
and does not raise any objection to the jurisdiction, will be hold to 
have 80 consented (c). When costs are allowed hy order of quarter 
sessions, and consent to a taxation out of sessions is not given, 
no subsequent court of quarter sessions has jurisdiction to order 
a taxation(/);^ but .the practice of taxing oat of sessions is 
now so common that the evidence of consent required will be 
slight (y). 

Costs payable by virtue of an order for the payment of tho 
justices’ costs made n])on the treasurer of tho county or place may, 
however, be taxed either in or out of sessions (/<). 


(p^ Tfinnmiith CorpuratioH v. A. C. 293; mid Foe p. 43, post. 

(q) StlfvBood V. Mount (1311}, 1 Q. B. 726, 735; R, y. HVndcr, [1900] 2 Q. B. 

366. ■ , 

(r) R. y. Mortlodc (1815), 7 Q. B. 439; Frennan v. R&id (1860), 9 0. B. (n. 8.) 
301; R. V. Wiudfr, suiira. 

(s) Tjicciising (Consolidation) Act. 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 31 (1); aeo p. 83, ante, and see R. y. Binney (1853), 1 E. & B. 810; R. v. 
Jfuuthy (1834), 3 E. & B. 172; R. y. Isle of Ely Justiies (1855), 3 E. & B. 489, 
per Lord CAMruELlj, O.J., at p. 493; R. v. Triwder, supra; but see R. y. 
Devonport Justicfs (1869), 33 J. P. 614, suh wm. R, y. Peek, 20 L. T. 393, 

(o) B. V. irtwdir, sit/ira; andsoep 84, nnle. 

(fc) R. V. Hampshire Justins (1864), 33 L. J. (M. C.) 104; Re Phillips v. 
FurguJuir, B. v. Phillips (1873), 29 L. T. 100, 

(c) lUtumslcy y. Ilutrhiuson (1871), L. 11. 6 Q. B. 305. 

(r/) R. V. Mt>rll(ick{lMS), 7 Q. B.459; Freeman y. Reatl, supra; R. y. Wiruler, 
supra. 

(e) Ex parte Watkins (1862), 5 L. T. 605. 

(/) Midland Rail. Co, v. Kdmoutun Cnion, [1895] A. 0. 485. 

[g) MuUand Rail. Oo. v. Edmonton Union, supra, per T/ord Hersohkix, L,0., 
atp. 488; R. y. Cimbtrhind Justices (1003), 68 J. P. 153, • 

(A) Tacenfling (Cuiiaolidatvoii) Act, 1910 (10 Edw. 7 & 1 (3teo. 6, o. 24), 
f>. 32 (2): and ueo p, 84, anls. As to tho taxation of costs generally, sm title 
yoi.iciToas. • • 
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Srct. 2.-Mandamua. 

Sun-Si;iT. 1.—To Jiiatkea. 

234. Justices avo bouml to liear (?) and determine (A) every 
application for a licence, and if they fail to do so according to law 
a writ of mnndanius ina^ bo obtained from tbo High Court directing 
them to bear and dotorinino tbo application (1). 

SuH-biK.T. 2 .—To Quarter Seethua. 

235- A niandainus may be obtained to compel justices at quarter 
popsions to hear and determine an appeal (wt). but such an applica¬ 
tion must be made within two calendar months after the first day 
of the sessions at which the refusal to hear took place, unless 
further time be allowed by the court or a judge, or unless special 
circumstances appear by affidavit to account for tlio delay to the 
satisfaction of the court (ii). 

Sect. 8. —CertinrarL 

SuB-yEGT. 1.— Kxcite Licence. 

236. An excise licence cannot bo set aside, by certiorari, as the 
granting of it is a miniscorial and not a judicial act (o). 

SuO'Sect. 2.—Justii'ea' Licence. 

237. No conviction or order made in pursuance of tlic Iiicensing 
(Consolidation) Act, 1910 (p), originally or on appeal, relative to 
any offence, penalty, forfeiture, or summary order, can be quashed 
for want of form, or, if made by a court of snuunary jurisdiction, be 
removed by certiorari or otlierwiso, at the instance of the Crown 
or of any private parly, into any superior court (p); hut this docs 
not take away the certiorari where (1) a manifesb want of juris¬ 
diction in the tribunal that made tbe order, or (d) manifest fraud 
in the party procuring it, is shown {q). 


(t) /;. V. Wale/tU Jtiitirrj (1.S51), :J C. L. Jt. 100; 7/. l-'arqu'mr (IST-l), 
L. It. 9 Q. B. 2j8; R. v. Ikddiich JutiiicA (ISS.!), 2 T. L. J{. 198. 

(A) See R. V. tiylcea ;lti7o). 1 Q. B.D. 62; but see A> jarle (iurman, riS94'l 

A. C. 23, 27. 

(?) It. V. Wahall Jveticea, eupru ; It. v. Itrdditch Jiiatiect, animt: 7?. v. Ht/kea, 
fitjira. Ab to nvamlBTBUs goiic-rdlly, see title CnowN raACTiCE, Vol. X., p'p. 77 
it eeq., and in paiticulnr pp. 80 - 01. 

{»i) See li. V. Laiiriibier Juaiirca (1S91), 7 T. L. B. 428, 0. A., roversiiig S. (!. 
aub nom. Re O'Uj'kn, It. v. LmiraaJnrr (1801), G4 L. T. 5C2 ; R. y. London 

Jitalirea, [1896] 1 Q. B. 610, ('. A.; and .*is to nuinduinus sen note (/), animt. 

(«) Grown Uffico Bulen, I9(i6, r. 68; 77. v. (HonceeUrJiire Juatii a (1890). 6-1 
J. P. 519. 

to) Sco title CliOWN riiACTicE, Vol X., pp. 171, 172. 

tp) Licensing (Consolidation) Act, 1010 (lO i'ldw. 7 & 1 Geo. 6, o. 24), a. 102. 
(ij) (Jolohinl Rank of Avslrnlaoin V. IfWtUi (1871), ]j. B. 6 P. C. 417 ; and see 

R. V. Bolton (IfrU), 1 Q. B. 66 : Re Bailey, Re (,'oflier (1861), 3 K. & B. 607 ; R. v. 
lit. Glare's, SouihuaHe, Distriri Hoard of llofAs (1867). 8 M. & B. .629 ; R. v. CkRten- 
ham Commiaaiancra (1841), 1 Q, B. 467 ; R. V. (.‘auihriihje {Re-order) llSbl), 8 J3. & 

B. 637 ; A. V. Arku/riaht (1848), 12 tb B. 960; Thompson v. l-mham (I860), 14 

Q. B, 710; Reaaey. CAaviur (1863), 3 B. & S. 620; /i.'v. Rtimtuon (1863), 4 B.& 
& SOI; linnburyr. FulUr (1863), 9£xcb. Ill; 71. ?. (1848), 12 Q. Js 
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Sbox. 4, 


Scu-Sect. 1. —TAcenaiutj Jualwea. 


Special 

Case. 


238. The provit^ioiis of the Summary Jun8diefcif)n Acts (r) do not Licen^ 
apply to justices acting for licensing purposes, and a special case justicoa. 
upon a j)oiiit of law cannot bo asked for under the Summary Juris¬ 
diction Acts (r) upon their decision (a). It seems also that they 
cannot slate a case under the Quarter Sessions Act, 1849 (i>), as. 
there are no parties before them who can agree to the statement of 
a case under tliul Act. 

But in tbe case of on application for a protection order, which is 
made to a court of summary jurisdiction, a specjial case may be 
H.ated by the justices under the Summary Jurisdiction Act, 

1879(c). 


Sl’1!-Si:!jT. 2 .—fjinirkr »S'HSrt//;s. 


239. Quarter sessions niny grant a special case upon a point of Quarter 
law for tlie opinion of the High Court (d), and so may the com- sessions, 
mitlco of tiuartor session.s acting as llio compensation authority (c). 

The decisions of the High Court upon such matters other than 
convictions are open to appeal (/), but leave to appeal must be 
obtained {tj). 


Part XI.—Hours of Sale. 


Sect. 1.— Hours of Sale. 

SiU!-Sr.CT. 1. —In General. 

240. Intoxicating liquors may be sold by wholesale at any hour wholesale, 
in premises in which no sale by retail can legally take place {h). 


527 ; AVe yarte ItraiHawjh (ISTS^, o tol. J». J). .’>00 ; R. v. Itradley (IhSH), Oy T.. J. 
I'M. C.) l«:i. As to a'rtiomri goiiorailv, tfco title Crown- I’kaoticb, YoI. X., 
)n. 1.5.7 d sw., and .seo R. v. Nohohni, [ISJI'J] 2 Q. B. 455, 4G'<. 473, 0. A. 

(r) Sminniirv JnrwJii'tion A<‘ts, 18'1S(11 & 12 Viet. c. 43); 1879 (42 & 43 
Viet. c. 49); 1881 (47 «& 48 Viol. c. 13); l^'Vl) (62 & 63\ict. o. 22) ; see title 

MA(nBTlL.^TES. 

fa) ISoiUtcr v. R’ent Junti-ei, [18971 A. C. .'55(i, ovorriiliug It. v. Ghitnorganah're 
Juatirea, R. v. Ponfyyriol Juaiicea, [1892] 1 Q. 11. 621, 0. A.; II’csI v. Rotta 
'1870), Fi. 11. 6 Q. 11. 88, 11 ., anh )ttm. Gamtly v. Rotta, 23 L. T. 410; R. v. 
Hird, Kx patfe Jonca (1898), 02 J. I*. 309. 

(fi) 12&13Vict. c. 45,fl. 11. 

(c) 42 & 43 Viet. c. 49; see if. v. ltdl, A'x jjarte Flinn it Sons (1899), 15 
T. L. B. 487. 

(d) /{. V. Sylvester (1862). 2 B. & S. 322, is au examplo. 

(c) It. V. Si'rt<fAftm/jfon Licensing Justicea, Fx parte Carily, [1906] 1 K. B. 446. 

(/■) Wulsall Overseers v. London and Xorth irs«fern lia^. Oo. (187$), 4 Ap]i. 

Cas. 30. „ . , . 

(o) judicature (Procedui-c) Act, 1894 (57 & 58 Viet- c. 16), ss. 1 (6), 2 (1). 

(Aj licensing (CousoU.liiti(m) i\ct, 1!B0 (10 ^dw. 7 & 1 Qeo. 6,*c. 24), 
I. Ill (2).(i.); Jt. V. Jenkina (1891), 61 F.. J. (M. c.) 67. 
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Intoxicating LiQuons. 


Honrs of 
Sale. 

Betail. 

General 
closing hours 
in the 
uetropolis. 


In metro¬ 
politan police 
area, towns 
or populous 
places. 


Elsewbere. 


Christmas 
Day and 

Friday. 


241. All premises in ^hich intoxicaling liquors are sold by retail 
must be closed as follo>^B (i):— 

(1) If situate witliin the metropolis (h ),— 

(i.) On Saturday night from midnight until 1 o’clock in the 
aftcimoon on the following Sunday; and 
(ii.) On Sunday aftoriloon from 3 o’clock until 6 o’clock ; and 
(iii.) On Sunday night from 11 o’clock until 5 o’clock on the 
following morning; and 

(iv.) On all other days from half an hour after midnight until S 
o’clock on the same morning (<). 

(2) If situate beyond the metropolis (Jc) but in the metropolitan 
police district (/), or in a town (;«) or populous place ()()>— 

(i.) On Saturday night from 11 o’clock until half an hour after 
noon on the following Sunday ; and 
(ii.) On Sunday afternoon from 2.30 until G o’clock ; and 
(iii.) On Sunday night from 10 o’clock until G o’clock on the 
following morning; and 

(iv.) On the nights of all other days from 11 o’clock until G 
o’clock on the following niorning (i). 

(3) If situate elsewhere than in the metropolis (k) or the metro¬ 
politan police district (0, or in a town («0 or populous place («),— 

(i.) On Saturday night from 10 o’clock until half an hour after 
noon ou the following Sunday; and 
(ii.) On Sunday afternoon from 2.30 until G o’clock ; and 
(iii.) On Sunday night from 10 o'clock until G o’clock on the 
following niorning; and *■ • 

(iv.) On the nights of all other days from 10 o’clock until G o’clock 
on the following niorning {i). 

242. The general closing hours ou Christmas Day and Good 
Friday, and the days preceding Christmas Day and Good Friday 

(t) Licensing (Consolidatidu) Act, 1910 (10 lildw. 7 & 1 fjoo. A,c. 21), s. 54, 
Sched. VI., 1. 

(t) "The mctrorolia” means the iidu]lnL»trativo cnunlj’ of T.oiid()ii, w-tli the 
ndaition of any oilier ai'oa that is witliin the fonr-milo radius from Chanii” 
VJross (Licensing (Consolidation) Act, 1910 (10 Kd\r. 7 & 1 (ioo. >i, c. 24), 
Sched. VI.—Special ProvL-duiis, 2 (a)}; and compare titlo Mr.raoious; ntul 
lee further p. 90, post. 

(l) See titles HIJtiTitoi'OLis; Pot.ice. 

(m) "Town" means a boi-ongh or lu-ban district, and any collection of 
houses adjacent to a town as so doilncrl is dc>L>incd to 1x) part of the town ufter 
it has been declared 80 to bo by an onler of the (‘oufirming authority ha\ing 
jurisdiction in the place whoi-u the houses are Bituatf’d; but no Isirough or 
urban district, whether including such adjacent houses or not, is to bo doeuiod a 
town, unlera it contains 1,000 inhabitants {ibid., Sched. VI.—special ProvisiouH, 
2 (b)); and see note (n), i>t/ra 

(«) “ Populous place ” means any area with a population (sco p. 89, poaf) of not 
less than 1,000, which by reason of the density of its population the confirming 
authority of the county by order determines to be a populous place (t&uf.). 

Any order of the confirming authority of the county as to a town or populous 
place may be marie from tium to timo at a meeting siiccially convened for that 
pur))OMe, in manner provided by reflations marie by that authorit}', or 
in default of thone rSgulations by the clerk of the ponce, aiul any such meeting 
maybe adjourned, provided that an order rcntiictivo of a previous order shall not 
he marie except on a revision after the publication of p census. Any such order 
must specify the boundaries of the town or populouH place. As soon as may bo 
after too publication of each census the confirming authority of the county must, 

I 
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respectively, are the same as the general closing hours on Sunday Sww. i. 
and Saturday, Sunday being taken to correspond to Christmas Day Honrs of 

ur Good Friday, and Saturday to the day preceding Christmas Day Sale, 
or Good Friday, but this provision does not alter the general 
closing hours on Sunday when Christmas Day immediately precedes 
or succeeds Sunday (o). j 

243. The time is taken as Greenwich mean time (p). Time. 

244. The population of any area is to be ascertained according .Population, 
to the last published census for the time being (g). 

245. Where any intoxicating liquors are sold by retail under an Excise 
excise licence, without the necessity of a justices’ licence, the pro- 
visions as to closing apply as in otlier cases (r). 

246. No local custom can abrogate the provisions as to closing Effect of 
hours, for example, a custom to keep open all public-houses on Mid- local custom. 
Lent Sunday is bad (s). 

247. The licensing justices may (a), if they think fit, as respects Power of 
promises situate beyond the metropolis (b), for the purpose of accoin- licensing 
modating the hours of closing on Sunday, Good Friday, and inry*ciMing 
Christmas Day to the hours of public worship in that place,'by order hours, 
direct that such i^remises shall remain clufsed until 1 o'clock instead 

of half-past 12, and in that case the premises must be closed in the 
afternoon from 3 until 6 o’clock in-stead of from half-past 2 until 
6 o’clock (t*). Where such an order is made, the provisions relating 
to closing hours take effect as if the general closing hours were 
modifier! as resliocts premises affected by the order in accordance 
therewith ((f)- 

No such order comes into operation until the expiration of one 
mouth after the date thereof, and the order must be advertised 
in such manner as the licensing justices direct, and is in force until 
revoked; the expense of such advertisement may be defrayed 
in like manner as the expenses of advertising the sittings of justices 
are defrayed (r). 


at a meeting to be apocially convoiiod fur tbo {)iu’])oso, revise oriln- tbeuin foree 
within its jtirisdictinn, tiud may order or canoe) any of those orders, or make 
such further orders, if auy, as it'dcoms necessary to give effect to the provisions 
of the Act (licensing (Consolidation) Act, 191U (10 Udw. 7 & 1 Goo. 5, o. 24), 
Sohed. VI,—Special I’rovisions, 2). 

(o) fbui., ScIiojL VI.- Special fhrovisions, 1. 

Ip) Statutes (Definition of Time) Act, 1880 (43 «& 44 Viet, c. 0), s. 1; and see 
generally, title Time. 

(q) licensing (Consolidation) Act, 1010 (10 Edw. 7 & 1 Geo. o, o. 24), s. 109 ; 
end see notes (m) and (71), p. 88, ante. As to the meaning of “return of the 
lust census” in the c.ise of the extension of a borough, sco JSe fh-uitt, Druitt v. 
Dthler, [1903] 1 Oh. 446, 0. A., and note (A-). p. 57, ante. 

(r) Martin v. Barker (1881), fiO L. J. (m. c.) 109. 

(«) Stacey v. MUne (ISTu), 39 J. P. 103; and see p. 101, poet. For the effect 
of statutory euactmouts on customs, sco title Customs asj> Usages, Vol. X., 
pp. 246 et aeq. _ ^ ■ 

(o) Notwithstanding anything contained in the Ticonaing (Cronsolidation} 
Act, 1910 (10 Edw. 7 & 1 Uoo. 6, c. 24), or in any local Aset. 

(6) See p. 88, ante. 

(c) Licensing (('ousolidation) Act, 1910 (10 Edw. 7 & I Geo. 5, a 24), a., 56 (1). 

(d) Ibid., B. 56 (2). • 

(e) Ibid., a. 66 (8). See the Local Government Act, 1888 (51 & 52 Viet. c. 41), 
a. 30 J Municipal Corporationa Act 1882 (45 & 46 Viet. c. 50), Sched. Y. 
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INTOXTCATINO LiQUOBS. 


BBOT. 1. SuB-SKcr. 2.--7h iralf«{/y. 

Honrs of ^\\ preniises in ^Valos in which intoxirating liquors are 

sold by retail must be closed as follows ;— 

Wales. If situal^d in a town or po{)uloiis idace, (i.) on Saturday 

night from 11 o’clock nnlil 0 o'clock on the following Monday 
morning; and (ii.) on the nights of all days in the weak except 
Saturday and Sunday from 11 o’clock until 6 o’clock on the 
.following morning. 

If not situated in a town or populous placo, (i.) on Saturday 
night from 10 o’clock until 6 o'clock on the following Monday 
morning; and (ii.) on the nights of all days in the week except 
Saturday and Sunday from 10 o’clock until 6 o’clock on the 
following morning (</). 


ChriBtmaii 249. The closing hours in Wales for Christmas Day and Good 
and Good Prifijiy and the days preceding them are the same as the closing 
' hours for those days in England (/t). 


Sub-Sect. 3 ,—Jn Londim. 

London. 250. No licensed victualler or other jierson may open his house 

for the sale, of wine, spirits, beor, or otlier feruientod articles on a 
Sunday, Christmas Day, or Good Friday, before the hour of 1 p.m., 
except for refreshment of travellers (/). 

No wines, spirits, or other excisable liquors may be sold by retail 
on board of any boat, steamboat, or other vessel which is moored 
or lying at anchor within the metropolitan police dirtricL during the 
hours and times ou Sunday, Good Friday, and Christmas Day on 
which licensed victuallers are by law obliged to keep their houses 
closed (/.). 

Skct. i. -SiX’day Licmee. 

Six-day 251. Where on the occasion of an application for a new justices’ 

licence. licence, OT the transfer, removal, or remiwal of a justices’ on-licence, 
the applicant, at the time of application, npplies to the 1ic(ji..sing 
justices to insert in his licence a condition Ihitt ho shall ketq) the 
premises in respect of which the licence is or is to be granted 
closed daring the whole of Sunday, the justices must insert that 
condition in the licence (fh 


(/) See Richarda V. McHridr 8 Q. H. IL lit); ForaiikeY. Folquhonn 

(1883), 11 a B. D. 71. 

(y) Licousing (Consolidation) Act, 1910 (10 Mw. 7 & 1 Geo. 5, c. 24), 
Schm. VI., 2; and see also p. 93, jiml. As to tlio nieaiiitig uudor tho fonner 
law of “ usual hours of Afternoon divine service,” see II. v. Kvapp (185.1), 2 

K. & B. 447. As to tho meaning of “town” and “petpuLms place,” see 
notes (m) and (n), p. 88, ante. 

(A) Licensing (Consolidation) Act, 1910 (10 ISdw. 7 & 1 Geo. 5, o. 24), 
Sonod. VI.—Special Provisions, I; and see pp. 88, 89. mtf. 

(il City Police Act, 1839 (2 & 3 Viot. r. xciv.), s. 20 (wo note (/), p. 123, 
post) ; see fuither ns to TiOndon, p. 88, ante. 

(*) Licensing Act, * 1842 (5 & fi Viot. c. 44), s. 5. Seo Motropiditan 
Police Act, 1839 (2 & 3 Viet. c. 47), s. 42 (repealed by Licensing Act, 1872 
(36 & 8fi Viet. c. 94), s. 73); <ind compare S. v. Smitb. (1873j, L. il. 8 Q. B. 
14B. As to licences to passenger vessuls, see p. 106, fmt. 

(0 Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, e. 21), s. 68 (1). 
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The nolder of a justices' on-licence in which such condition is 
inserted, called a six-day licence, must heep his premises closed 
during the whole of Sunday, and the provisions with respect to the 
closing of licensed premises during cei tain hours on Hunday apply 
to tho promises in respect of which a six-day licence is granted as 
if tho whole of Stinday were mentioned in |hose provisions instead 
of certain hours only (m). But Sunday does not for this purpose 
include Christmas Day when Christmas Day falls on a day other 
than a Sunday (?/) or Good Friday (m). 

If justices have once inserted such a condition, they cannot 
afterwards be compelled to omit it (o), even if the licence has been 
hold without tho Sunday closing condition for some years before 
tbe condition was insortod ( p). 

'J’he holder of a six-day licence may obtain from the Gommis- 
siouers of Customs and Excise any licence granted by those Com¬ 
missioners which he is entitled to obtain in pursuance of the 
licence upon payment of six seventh parts of tho duty which would 
otherwise be payable by him for a similar licence not limited to six 
days ( 7 ). 

Shot. 3.— Earhj Clonintf Jjiccncf. 

252. Where, on the occasion of any a 2 »plicatiou for a new 
justices’ on-licence, or the ordinary removal or renewal of a 
justices’ on-licence, the niiidicant applies to the licensing justices 
to insert in his licence a condition that he shall close tho promises 
in respect of which sw-h licence is or is to be granted one hour 
earlier at night tliau iliat at wliiuli such jn'emises would otherwise 
have to be dosed, Die justices must insert tbe condition in such 
licence (/). 

The. holder of a justices' cm-liconco in which such a condition is 
inserted (i-alled an early-dosing licence) must close liis premises at 
night one hour earlier than the ordinary hour at which such pre¬ 
mises would bo closed, and the statutory provisions apply to the 
premise,s ns if such earlier hour were tlio hour at which the premises 
are reiiuirod to he dosdl (a). ’ -n 

Tlift holder of an early-closing licenco may obtain from the Com¬ 
missioners of Customs and J'hseine any liccnco granted by those 
Commissioners wbidi he is entitled to obtain in pursuance of the 
licence u])on payment of a sum representing six-sovenths of the 
duty which would otherwise ho payable by him for a similar licence 
not limited to such early closing (/>). 


(nO liicenrtng (Cunwilidntioii) Act, 1910 (10 lalw. 7 & 1 Geo. 5, c. 2-1), 
B. 68 (2). Aa to ft holder of a six-dny licenco bclliiipf iiiloxicHting b'tiiior on 
Sundfiv to any povsou not lod"iuj; in hw honse, seo p. 01, posi. 

(u) iHii'ifJt V. IlatrisMt, [1909] 2 K. B. 104. 

(v) R. V. Crcuilisrnf f.tcvTuing J tint id (I.S88), 21 Q. 11. Jl. S'), C. A.; Eilis V. 
fJnrota UceuDiiiff JnsHtts (18$S), 52 J. I’. S8. 

()>) It. V. /tirfriit'ol Liretifinff Jiiftices (ISSS), 62 J. 1*. J»C» 

(q) liconsinj! (Consolid'ition) Act, 1010 (10 Kdw. 7 & 1 Goo. 5, c. 24), & 60. 
|r) /hid., a. 69 (1). 


Sect. 2. 

SiX'dav 

Licence. 

Effect of 

six-day 

licence. 


Abatement 
of duty. 


Eai ly closing 
liconcc. 


Abatement 
of duty. 
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INTOXICATINQ LlQUORS. 


8wjt. 8. If the licence is both a six-day and an early-closing licence, the 
Early holder may obtain hia excise licence on payment of five-sevenths of 
Closing the full duty (c). 

Licence. 

Sect. 4. —Befreshment Houses not Licensed to sell Intoxicating 

t Liquors. 


Refreshment 253. A refreshment house is any house, room, shop or building 
house. . j-^pt open for public refveahmeut, resort and entertainment at any 
time between 10 o’clock at night and 5 o’clock on the following 
morning, not being licensed for the sale of beer, cider, wine or 
spirits respectively; every refreshment house requires a refresh¬ 
ment house licence (d). 

Closing hours. No person may open or keep open any refreshment house in 
which intoxicating liquors are not sold, or sell or expose for sale 
or consumption in any such refreshment house any refreshments 
or any article whatever between (e) the hour of the night or morn¬ 
ing at which premises licensed for the sale of intoxicating liquors, 
by retail, situated in the same place as such refreshment houses, are 
required to be closed (/) and 4 o’clock in the morning (;/). 

Any person acting in contravention of this provision is liable to a 
penalty not exceeding £5, recoverable in a summary manner (/i). 
Sale to per- The keeper of a refreshment house in which intoxicating liquors 
eons lodging ^ro not Bold is not precluded from selling refreshments to, or 
on premises, allowing them to be consumed by, persons lodging in his house 
within the above-monlioned hours. JBut this does not authorise » 
person to keep open any refreshment house in wfiich intoxicating 
liquors are not sold, or sell refreshments otlicrwisc than at tlie 
times and upon the conditions prescribed by the statutes in that 
behalf (i)« 


(c) Licensing (Consolidation) Act, 1910 (10 Kilw 7 & 1 Uco. 5, c. 2-1), h, GO. 

(d) Be&eshiuent iloiises Act, 1800 (2'i & 21 Mrt, ». 27), n. G, as amondod by 
tbe Revenue (No. 2) Act, 1801 (24 & 25 Yict c. 01), s. 8. Cortiiiu othor siuiilar 
premises may, if the owner think lit, bo lk-( used as rcfrcsbrnonl houses (Uofresh- 
ment Houses Act, 1860 (28 & 24 Yict. c. 27), s. G). The licence is an excise 
Acence (ibid., s. 8). The penalty for keeping .*1 refroshinont hoiiso without a 
licence la a sum not exceeding £20, rerovcrublo sumninrily {ibid., t. 9). For 
every licence to keep a refi’et'hment house there are cbiirgud the following 
duties:—(i.) If the house aud premises in ro-spoct of whicli such licence is 
wanted u-e under the rent and value of £;10 a year, the duty of 10«. 6d. ; 
^.) if of the rent or value of £30 a year or upwards, llio duty of £1 Is. 
(Revenue (No. 2) Act, 1861 (24 & 25 Yict. c. 91), s. 9). As to what premises 
have been held to be within the dehiiition of a refroshiiiont house, sea Ifuioes v. 
Inland Jtevenne Board (187G), 1 lix. D. 386, 0. A.; v. Keay (1875), L. II. 10 
Q. B. 694; Cooper ▼. Dkinnson (1877), January (unroported); Taylor v. 0mm 
(1862), 1 H. & C. .370; Kelleu-ay v. Maalougcd (1880), 4.i J. P. 207. "The 
question must be always one of mure or less, and tlie facts of each particular 
c.ise must be looked at as they arise " (J/ut> v. Keag, supra, iier Br.AUKUURN, J., 
at p. 697). See also title FAcrrouiKS and Shops, VoL XIY., p. 610. 

(e) Public House dosing Act, 1864 (27 & 28 Yict. c. 6-1), s. 6. 

If) Licensing Act, 1874 (37 & 38 Yict. c. 49), s. 11. 

fg) Public House posing Act, 18C1 (27 & 28 Yict. c. Gl), s. 6. 

(A) As to summary procedure generally, see title MAoisTkATBS. As to the 
oflenoe of selling Intoxicating liquor In an unlicensed refreshment house, see 
p. 98, * , 

(() Public House Closing Act, 1864 (27 & 28 Yict. o. 61), s. 6, as altered by 
lioensiug Act, 1874 (37 ft 38 Yict. o. 49), s. U. 
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264. Sunday closing in Wales applies only to premises in which 
iato:iiicating liquors are sold or exposed for sale by retail, and dues 
not apply to refreshment houses where no intoxicating liquors are 
sold, and whore no licence is held for their sale (k). 

An unlicensed refreshment house in Wales in which no 
intoxicating liquors are sold may open btliween 5 and 6 p.m. on 
Sunday (Z). 


Sbot. 4. 
Befiresh* 
ment 

Houses not 
Licensed 
to sell 
Intoxicating 
Lianors. 


Shot. 6. —Refreshment Houses Licensed to Sell Foreign Wine, Befreshment 

„ house in 

256. Whenever any person who has taken out a licence to keep Wales, 
a refreshment house, not being a house open after 10 p.m., applies Abatement;, 
for and obtains a licence to sell therein by retail foreign wine to be 
consumed in such house, he must be allowed an abatement at the 
following rate per annum from the duty chargeable for such licence 
in respect of the same period of time or portion of the year for 
which he lakes out the said licence to retail wine,— 
where the house and premises in respect of which s. d. 
such licence is granted are under the rent and 

value of i!30 a year, an abatement of . 7 4 

where the same are of the rent and value of or 

upw’ards, an abatement of. . 17 10 

Provided that if any person to wliom such an abatement has been 
made, on taking out a wine licence, keeps open his house as a 
refreshment house, or sells therein any wine or other refreshment 
after 10 p.m., he is deemed to keep a refreshment house without 
taking out and Having' in forco a proper licence in that behalf, and 
also, in respect of any wine sold by him after the hour aforesaid, he 
is deemed to have sold the same without having a proper licence in 
force duly anthorising liim in that behalf, and forfeits the penalties 
imposed for such otrcucos {in). 

Every refreshment house in respect of which a licence is granted 
for the sale therein of foreign wine, upon which an abatement of duty 
has been so allowed, must be closed every night at 10 o’clock (n). 


Sect. 6. —Closing in case of Riot. 

256. Any two justices of the peace acting for any county or Riot 
place whore any riot or tumult happens, or is expected to happen, 
may order every licensed person in or near the place where such 
riot or tumult happens, or is expected to happen, to close his 
promises during any time the justices may order; and it is lawful 
for any person acting by order of any justices to use such force as 
may be necessary for tho purpose of closing such premisoB(o). 


Ik) Jiemi v. Thonieij (1896), (H L. J. (m. o.) 271; and see p. 90, ante. 

(Q Varlfcr v. Harria (1909), 73 J. 1*. 183. 

(m) Eevenuo (No. 2) Act, 1861 (2i & 2.'» Vict. c. 91), a. 9; Customs and Inland* 
Hovenuo Act, 1876 (39 & 40 Viet. o. 10), s. 4. The icspcctive penalties aro fixed 
by ^0 Befreslunent Houses Act, ISOO (23 & 24 Viet, c.' 27), as. 9 (see p. 92, 

19. 

licensing Act, 1872 (35 & 36 Vict. c. 94), 8^28. 

Lioensinff (CouBolifiation) Act, 1910 (10 Haw, 7 & 1 Geo, 6, c. 24), s. 63. 
tho penalty for nut dosing, see p. 129, post. 


anU), 

J"! 

Aa to 
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Sxrr. 7. 
Exemptions 
from 
Closing. 

Travellers anti 
lodgers. 


Sect. 7. —Exempliom from Closing, 

Suh-Sect. 1.— 7'raceller$ and Lcdgera. 

251 Nothing in the Licensing (Consolidation) Act, 1910 (p), 
precludes the holder of a jnsticos* on-licence from selling any 
intoxicating liquor to bd consumed on the premises at any time to 
persons lodging in his house; nor, except where the licence is a six* 
day licence and the sale is on Sunday, to hunCiJkle travellers (p). 

There is no exception permitting sale to lodgers or hand fide 
travellers by persons licensed to sell any intoxicating liquor to be 
consumed off the premises {q). 

A sale of intoxicating liquor to a person lodging in a licensed 
house is none the less a sale to him because his guests and nol 
the lodger consume the liquor, provided that the latter himself pays 
for the liquor (r). 


Who is a 

hoiidJiJe 

traveller. 


258. Bond fide traveller in general only means traveller (»). Hut 
a person for this purpose is not deemed to be a homX Jidc traveller 
unless the place where he lodged during the preceding night is at 
least three miles distant from the place where he demands to be 
supplied with liquor, that distance being calculated by the nearest 
public thoroughfare {t), whether such thoroughfare is by water or 
by land (n), and a navigable arm of the sea may be a public 
thoroughfare for this purpose (ii). 

It is immaterial, in delurminiug whether a person is or is not a 
bond fide traveller, whether the object of his travailing is basincss 
or pleasure (r); but a person is not a bond fide traveller, although 
three miles distant from his place of lodging on the previous night, 
if his olqcct in making the journey was to obtain beer (a); and the 
object of his journey is a matter of fact for the determination of 
the justices (b). 

A bond fide traveller does not cease to be such by reason of the 
fact that he has already obtained dinner and liquor in another 
public'house (c). 

, *A friend of a publican, living more than three miles from the 
public-house and having slept at homo the previous night, who has 


(p) Liceniojig (Consolidation) Act, 1910 (10 Edw. 7 & 1 Gko. 6, o. 24), 
>. (il (1) (b). 

{}) Mountijield v. Ward, [1897] 1 Q. U. 320. 

(r) Fine v. Itarna (1887), 20 Q. b. D. 221 ; Cope ▼. Landlca (1890), 13 
T< Ij. fi. 18. 


{«) Atfiinaoa v. Sdlert (1858) 28 L. J. (m. 0.) 12, per WlEMAMS, J„ at p. 13. 

(t) Licensing (Oonsolidatinn) Act, 1910 (10 lidw, 7 & 1 Geo. 5, c. 24). s. 01 (3). 
(it) Coullert V. 2’roke (1875), I G. B. D. 1. 

iv) Atldneoa v. Se/lere (1858), 5 C. B- hr. 8.)442 ; Tau/or ▼. Wtmnhreue (1861), 
10 (;. B. (n. 8.) 429; Taylor v. Huuiphnee (1864), 17 0. B. (w. s.) 639; /‘rvloio 
•V. Riehamton (1869), L. B. 4 0.1*. 108; Fenn v. A/faamfcr, [1893] 1 Q. B. 522, 
per CoTXTNS, J. 

(«) Atldntmi v. Hdkra, aupra ; Taylor v. Jlumphreya, aitpra, per Euub, C-T., 
at pp. 434, 453; Taylor v. Uumphriea, eupra; Feplow v. Itkhardaon, aupra i 
Fenn ^ Alexander, aupra; and comiiara note (A), p. 03, poat, 

S Penn r, Alemndtr, supra. ' 

Oldham v. Sheaaby (1891), GO L. J. (M. 0.) 81. 
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been invited to sing at a concert at tho public-house, is a bona fuh Sbm. t, 
traveller (d). 

A railway porter who walks from his house, where he slept the from 
previous night, to a railway station, and travels thence by train to C lorin g, 
another station whore he goes on duty, and who then walks to a 
public-house, which is more than three mi)es from tho place where 
he slept, is a bond- Jide traveller (c). 


Sub-Sect. 2. — ^Bailway Bfatmu, 

259. Nothing in the Licensing (Consolidation) Act, 1910 (/), as iiaUway 
to hours of closing, precludes the sale at any time at a railway statioim. 
station of intoxicating liquors to persons arriving at or departing 

from the station by railroad (,/'). 

Nothing contained in the Public House Closing Act, IBGi (y), 
applies to a sale, in a refreshment house in which iiiiuxicating liquors 
are not sold at a railway station between the hour of the night or 
morning, at which premises licensed for the sale of intoxicating 
liquors by retail situate in the same place as such refreshment 
house are required to be closed, and 4 a.m., of refreshments to 
persons arriving at or departing from such station by railrdad(/)f). 

A man who is about to depart and in f ict departs by train from 
a railway station may legally be served at that station witli 
intoxicating liquor, even if ho takes his ticket and his journey for 
the purpose of obtaining the liquor (h). 

»S*>JJ-tSE(!T. a.— (i'entml Order oj Erf million. 

260. The local authority of any licensing district (i), upon General 
evidciitce that it is necessary or desirahlo so to do for the accom- 
inodation of any considerable number of persons attending any 
public market, or following any lawful trade or calling, nia}', if it 
thinks fit, grant to the liolder of any justices’ on-licence in 
respect of premises in tho immediate neighbourhood of that 
market, or of the placo where the persons follow ihut lawful trade 

or calling, an order (called a general order of exemption) exempting 
that por.son from tho provisions of the Licensing (Onsolidation) 

(«/) Damea v. Ilond (1891), 5.5 J. P. 503. 

(e) Coimp V. Atheriou, flHDlJ] 1 Q. h. 49. 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 21), s. GI 

(1) Cc)- 

Public House Closing A«*fc, 1S(54 (27 & 28 Viet. c. 64), s. 10; Tiii.en'*lng 
Act, 1874 (37 & 38 Viot. c, 49), s. 11. Tlio fonuor .Act is repealwl, except as to 
refrosWoiit houses whero intoxicating liquoi-s arc not sold, by the Licuusing 
Act, 1872 (33 & 36 Viet. o. 91), s. 73, Schod. 11.; sen p. 90, imet. 

(A) JVilliaTns v. McDontAd (1899), 68 Ij. J. (q. b.) 678. The mp.aniiig_of 
‘‘traveUor de])aTting from a railway station,” under the M(>tro]H>liian I'olice 
Act, 1839 (2 & 3 Viet. o. 47), s. 42 (now repealed), was discussed in Fiebtr v. 

Howard (1864), 34 L. J. (m. C.) 42. _ _ 

(f) Por tho purposes of the proTisions of the Licensing (Consolidation) Act, ‘ 

1910 (10 Edw. 7 & 1 Geo. 6, o. 24), relating to closing, the local authority is 
(a) in tho meirojiolitan police district, the oominissioncAr of police for the 
metropolis, subject to the approbation of the Secretary of Stsito; (b) in the City 
of liondoD, the oomtuissiouor of City police, subjqpt to tho apprulmtion of tho 
Tiord Mayor; (c) in any'other plora, a petty sessional court (see Licensing 
(Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, o, 24), s. 55 (4)). 
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Act, 1910 (j), with respect to general closing honrs on such days and 
during such time, except between the hours of 1 a.m. and 2 a.ni., as 
may be specified in the order (Ic). 

The holder of a general order of exemption is not liable to any 
penalty for not closing his premises on such das'S and during such 
time as may be specified|in the order; but he is not exempt from 
any other penalty (/•:}. 

The local authority may at any time, if it thinks fit, withdraw a 
general order of exemption or alter the order by way of extension 
or restriction, as the authority deems necessary or expedient, so, 
however, as not to render any person liable to any penally foi 
anything done under the order before the holder was informed oi 
such withdrawal or alteration {1). 

If no evidence is given of the existence of circumstances required 
for granting an order of exemption the justices have no power to 
make such an order (m). 

26L So far as refreshment houses where intoxicating liquors are 
not sold are concerned (u), the licensing justices may at the time of 
granting or renewing any licence, upon evidence that it is necessary or 
desirablefor the accommodation of any considerable numberof persons 
attending any public market, or following any lawful trade or calling, 
grant to any keeper of a refreshment house whose place of business 
is in the immediate neighbourhood of such market, or of the place 
where the persons follow such lawful trade or calling, a licence 
exempting him from the provisions of the Public House Closing 
Act, 1864 (o), between the hours of 2 a.m. and 4 a.m., or any part of 
Bucii hours, during such days, times, or hours as are specified in 
such licence; and no keeper of a refreshment house to whom such 
licence has been granted is subject to any poiialty for a contraven¬ 
tion of tho Public House Closing Act, 1864 (o), during the days or 
times to which such licence extenils, but he is not exempted by such 
licence from any penalty to which he may be subject under any 
other Act of Parliament; and a printed notice stating the days and 
special hours during which, and the class of persons for whom, the 
Louse is open under such licence must be affixed in a conspicuous 
position outside the house ( p). - 

Tho licensing justices may from time to time, as and when they 
think fit, either withdraw such licence altogether, or alter, vary, or 
amend it in such manner as they think necessary or expedient (q). 


(j) 10 Edw. 7 & 1 Grn. ,j, c. ‘Jl. 

(A:) Liceming (Consolidiitioii) Act, 1910 (10 Edw. 7 & 1 Uoo. 5, c. :21\ 
■.55(1). 

(2) Jbid., B. 53 (3). An exemption ii-om tbo hoiira of clohiug cannot be 
granted in respect of premi? 0 f< ui the neighboarhood of a tboatro for the 
accommodation of persona attending tho sumo, .^ee Lincnaing Act, 1S74 (37 & 38 
'Viet. c. 49), s. 4, repealed by and not reproduced in the Liconsing (Consolidation) 
> Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24). 

(m) T. Johnaon [1903], 2 E. B. 59. 

(n) As to ench refieshment houses, see p. 92, ante. 

io) 27 & 28 Viet. 0, 64. 

(p) J*ablio House Closing Act, 186.5 (28 & 29 Viet. o. 77), s. 2; Liconsing Act, 
1872 (35 & 36 Viet. o. 94), a 76, Sched. IL *■ 

{q) Public House Closing Act, 1865 (28 & 29 Yiot. c. 77), s. 3. 
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Sitb-Sect. 4 .—Special Order of EaempiUm. 

262. If the holder of a justices' on-licence apx>lie8 to the local 
authority of a licensing district for an order (called a special order 
of exemption) exempting him from the provisions of the Licensing 
(Consolidation) Act, 1910 (r), relating to general closing hours on 
any special occasion or occasions, the locm authority may gi-ant to 
the applicant such a special order so exempting him during the 
hours, and on the occasion or occasions specified in the order; and 
no holder of a justices' on-licence to whom such order of exemption 
has been granted is subject to any ponnlty for the contravention of 
the provisions relating to general elusing hours daring the time to 
which the order extends, but he is not excmi^tod by the order from 
any penalty to which he may be subject by any other provision («). 

It is for the authority who grants the licence for exemption to 
determine what is a special occasion, and the High Court will not 
interfere even if the authority treats Christmas Eve and New 
Year’s Eve as special occasions (t). 

The local authority can grant a special order of exemption to a 
person who holds a licence for the sale of intoxicating liquor even 
though it is a condition of such licence that the promises in respect 
of which it is held shall only be open hu' the sale of intoxicating 
liquor between certain specilied and limited hours (».)■ 

263. If any keeper of a rofreshinout house (v) where intoxicating 
liquors are not sold applies to the local authority {x) for a licence 
exempting him from the provisions of the Public House Closing Act, 
1864 (y), on any* special occasion or occasions, the local authority 
may grant an occasional licence exempting him from these 
provisions during certain hours and on an occasion or occasions 
to be specified in the licence; and no keeper of a refreshment house 
to whom an occasional licence has been granted under that Act {y) 
is subject to any penalty for its contravention during the time to 
which this licence extends, but ho is not exenixited by it from a 
penalty to which liu may bo subject under any other Act {z). 

i r) 10 Edw. 7 & 1 Ueo. 5, c. 24. 

») I bid., B. S7. 

t) JJerine v. Kaliny (1886), 50 J. F. Sol. 

u) (Iroh V. Ileabelh, [1908] 1 K. B. 051, C. A. 

v) For refroshment houses seo p. 92, ante. 

x) For the put pesos of the I’liblio House Closing Act, 1&G4 (27 & 28 Viet. 
0 . 64), the following persons nnd bodies of persons aro deemed to be the local 
authoriiiuB oapuble of grunting oecasioiiol bcenccs:— 

(1) In the metropolitan police district, tho commissioner of police for the 
metropolis, subject to the approbation of ono of llis Majesty’s principal 
SeereUixied of State; 

(2) In the City of London and the liberties thcinof, the commissioner of City 
police, subject to the approbation of the Lord Mayor ; 

(3) In any district, city or town, where petty sessious aro licld, except in the 
metropolitan police district, two justices of tho pouco sitting in petty se^ons, 
and in any other district, city or town, two justices of the pcucq acting in the 
district, city or town (Public House Closing Act, 1864 (27 A 26 Viet. o. 64), s. 8; 
Public House Closing Act, 186a (28 & 29 Viet. c. 77), s. 6); comiMuro note («}, 
p. 95. ante, 

(m) 27 ft 28 Viet. 0. 61. . , 

(s) Ibid., B. 1 ; licensiiig Act, 18)2 (35 & 3G v!ct. c. 94], s. 75, Seksd. U. { 
Lioesaing Act, 1874 (37 ft 38 Tint, o 49) a. 11. 
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Sect. 8.— liight of Licensee to close Premises. 

264. Licensed persona other than innkeepers are in the position 
of ordinary shopkeepers (n), and may close their premises whenever 
they choose to do so, though they are bound to close at the times 
before mentioned (&). 


Part XII.—Occasional Excise Licences, 

Seoj. 1 .—In (Jrncral. 

265. The CommiBsiouers of Customs and l-ixciso may, whenever 
they consider it conducive to public convenience, and with the 
consent of a petty sessional court, author iso any ufTicer of excise to 
grant to any person duly authorised to keep a coninion inn, 
alehouse, or* victualling house, who has taken out the proper 
excise licences to sell therein beer, spirits, wine, or tobacco, an 
occasional licence empowering him to sell the like articles for 
which he has taken out such licences at any such other place, and 
for and during such space of time, not exceeding three (now 
apparently extended to six (c)) cousneutive days at any one time 
as the said Commissioners apjirove luid as are sprciiicd in such 
occasional liconeo. A person who has taken out such occasional 
licence is not liable to any penalty or forleituro whatever by 
roc‘•on or on account of his selling the articles mentioned in the 
said licence during the time and at the ploco qpeciliod therein, 
provided that no such licence iiulhovises -the sale of any 
beer, spirits, or wine, except during the hours from such hour 
not earlier than sunrise until such hour not later than 10 p.m. as 
are specified in the consent given by the justices for the granting 
of such occasional licence (d). But the occasional licence docs not 
protect such person in the sale of any of the articles mentioned, 
unless he at the time of sale produces such licence when requested 
to do sc by any officer of excise or by any constable or police 
p^Sccr. No such licence can bo granted for the sale of any of the 
articles mentioned on any Sunday, Christmas Day or Good Friday, 
or any day appointed for a public fast or thanksgiving (e). 

Upon the occasion of any public dinner or l)all, the person who 
has obtuinefl such a liconce may sell beer, spirits, or wine during 
such hours before and after sunrise or sunset as are allowed and 
specified in the consent given by the justices for the granting of 
the licence (/). 

(a) i>ao II. V. (IbTi/, li U. li. D. IJC, 0. C. Ji. As to iiuikeepeiti, see 

title Inks .^nd Innkeepers, x oi. XVII., pp. 301 et aeq. As to shops, see title 
Facitories ani> Shops, Vol. XIY., pp. 510 ct aetj. 

{b) See pp. 88 et aeq., arUe, 

(c) Iteveiitto Act, 1863 (20 & 27 Vit^. o. 33), h. 19. 

‘ (d) Hovonuo Act, 1862 (2.5 & 20 Viot. o. 22), e. 13 ; Rcvuittio Act, 1803 (20 

27 Viet. e. 33), ks. 19, 20 ( 1 ), (2); JAdfiUKiug (Consolidation) Aot, 1910 
(10 Bdw. 7 & 1 Oco.'O, c. 24), E. bt. Tho power to nuthoriso the janot of ocra 
eional licences ia upjuiroiitly now vo.stc«i in the Comiiii(»--ionora oi Oustonui aiiJ 
ISscdea (sec ibid., s. 04 (4)). . 

(0 Revejmo Act, 1802 (2fi & 20 Viet. c. 22), s. 13. ‘ 

(/) Kevouue Act, 1803 (20 27 Viot. c. 33), s. 20 (8). 
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266. The Commissioners of Customs and Excise may, whenever Skct. i. 

they consider it^ necessary for the accommodation of the public, In Gfflieral 
authorise any ollicer of excise to grant an occasional licence in the j —. 

following cases, that is to say, to any person who has taken out an 

excise licence to keep a refreshment house, or to sell, by retail in a lieepera. 
rofreshment house, foreign wine to he leousumed therein, or an 
excise on-licence to retail beer (p). Every such occasional licence 
authorises such person to carry on the same trade or business 
as he is authorised to carry on by virtnn cf the original licence, at 
any such place, other than the place for which his original licence 
was granted, and for and during such space of time, not exceeding 
three consecutive days at any one time, as the Coiumissionera 
approve and ns are specified in such oceasiunnl licence (h). 

But the occasional licence does not protect any such person in 
the carrying on of any such trade or business unless he produces ^ 
such licence whenever requested to do so by any officer of excise, 
or by any constable or police olhcer, at the time of exercising such 
trade or business (it). 

267. An occasional licence cannot be granted except-with the Consent aod 
consent of a petty sessional court and unless, twenty-four hours at “ 
least before applying for that consent, the applicant has served on o^ns’fonal 
the superintendent of police for the district notice of his intention licence. 

to apply fur the consent, setting out his name and address, the 
place and occasion in respect of uhich the licence is required, the 
period for which the licence is to be in force, and the hours to be 
specified in tlie consent of tlie justices (i). 

But where tliero is no sitting of n petty sessional court within 
three days before the time when the licence is required, the consent 
may be given by any two justices acting for the division and sitting 
together, provided such justices are satisfied that it >YaH not 
practicable to niako an application to a petty sessional court (i). 

Notice of a consent so given must he sent to the siiiierintendent of 
police (i). 

For the purposes of eeitain provisions relating to public order Effect of 
a person taking out an occasional licence is deemed to be the holder 
of a justices’ licence, and tho place in which any intoxicating liquor 
is sold in pursuance of tho occasional licence is deemed to be licensed 


( 7 ) t'oi) M, t'l), nctti 

Ui) Uovciiiic (No. 1) Act, 1S64 (27 & 2S Viet. c. IS), s. 0 . Tho coiulitions 
auu restrictiuna cuutuined in the llcvcmio Act, 18C3 p20 & 27 Viet. c. 33), 
6 . 20 , rcliiting to occasifioniil linoiices (soo p. 98, ante), apply to tho occasionnl 
itceneca to be granted iindor tho Kewenuo (No. 1) Act, 186-1 (2? & 28 Viet c. IS). 
As to tho Oomihi-.sionors, soo noto (it), p. 98. ante, and couiporo noto (ii). p. 17, unte. 

(•) Liconsiiig (Consolidation) Act, 1910 (10 lOdvv. 7 it 1 t'icn. .l, c. 2-1), 
s. 01 . 


{j) Namely, ihitl., e-». 7fl—81, relating to the penalty for permitting druiikon-, 
ness, tho pen^ty for keeping a disorilerly hotiso, tho penalty for pormitting 
promises to be a brotbol. ulTenucs in relation to constobles, tho ponalty for 
l>eiiiiitUug gaming, tho power to exclude drunkards from uconseil premises, tho 
entry on ]>reiniKes by constubles for tho purpose of enforcing tho Act, and for 
tho purpose of tho Ijiceqsing Act, 1872 (3a & SOdTict. c. 94), a. 12i rolating to 
Itorsons found drunk in a public place or on licensed promises, and any pro¬ 
visions for giving offoct thereto. 
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{ wemiBeB, and to be the premises of the person taking out Bueh 
icence (k). 

Sect. Fairs and Races, 

268. There are or have been many statutory exemptions per¬ 
mitting persons holdingl excise licences to sell liquors without a 
justices’ licence or excise licence in respect of a booth or tent 
within the limits of any lawful and accustomed fair or any races (f). 


(/.-) liiceusing (ConsDlKlation) Act, 1010 (10 Kdw. 7 & 1 Goo. 0, c. ii), b. 64 (31. 
[1) The exact position of the law at tlio present time is difficult to st.ate witli 
oerlaiaty. The Excise Liconoos Act, 1825 (6 (ico. 4, o. 81), b. 11, provides that 
nothing therein containctl shall extend to prohibit any jH'rson, duly liconsed to 
sell beer, cider, nr pen-y by rotnil, to be uousuuu’d in hirt house or premises, or 
any retailor of 8])irits, or of foreign wine, or of sweets or made wines, or of 
mead or motheghn, ho being duly liecji«ed x-espectivcly for such rpspcctive 
purpose, to curry on bis business fur which he is so licensed, in booths, tents, 
or other places, at the time and place, iind within the limits of holding any 
lawful aim accustomed fair, by virtue of any law or statuto in that behalf, or 
any public races (as to which, too infra). Eothing contained in the Uoerhouse 
Act, 1830 (11 Qeo. 4 & 1 Will. 4, c. &!), ezttMids to prohibit any rarsou from 
selling beer in bootba or otlier places at the time and within the Umils of the 
ground or place in or upon which is holdcn any lawful fair, in liko manner as 
such person was authorised to do before tho passing of that Act {ibiti., s. 29). 
The liovenuo (No. 2) Act, 18G1 (24 & 25 "Viet. c. 91), b. 13, after reciting tbe 
Excise Licences Act, 1825 (6 Geo. 4, c. SI), and the Excite Act, 1860(23 & 24 Viet, 
c. 113), and stat. (1860) 23 & 24 Viet. c. 114 (since repealed), detdurcs and 
enacts that nothing in either of the said two last-mentioned Acts shall be deemed 
to hiivo repealed, or affected any of tho provisions, exceptions, or exemptions 
coiitaiiiod in any Act in force at tho lime of tho said two^scvoral Acts, with 
respect to the selling of beer or spirits at fairs or races. The Revenue Act, 

1862 (25 & 26 Yut. c. 22), R. 12. enacts that so raucli of any Act as permits 
tho sale of beer, spirits, or wino ai fairs or races without an excise lii'.enco is 
hereby rciwulod.” Rut the Rovenuo Ael, 1S63 (26 & 27 Viet. c. 33), s. 21, after 
reciting that by the Revenue Act, 1862 (25 & 26 Viet. c. 22), s. 12, so much of 
any Act as {icrrnits the ruIo of beer, qnrits, or wine at fair.s or races without an 
excise licence was ropealcd, enacts that after tho pussing of tho Rovonue Act, 

1863 (26 & 27 Yict. c. 33), nothing in tho remted Act shall extend to jirohibit 
any person duly licoiibcil by tho oxciso to retail beer, suiiits, or wine, as is 
n^ntioned in the Excise ijiucnccs Act, iS2S (6 (Jco. 4, c. 81), from currying on 
his business for wliicli bo is so licensed m booths, tents, or otlier places at the 
time and place and within the limits of holding any lawful und accustomed fair 
by vii-tue of any law or statuto in that behalf, or any public riicos, in liko 
maniiOT ufl such persons might lawfully have done under tho Excise Licoiicos 
Act, 1828 (6 Qeo. 4, c. 81), if tho licvoaue Act, 1862 (25 & 26 Yict. c. 33), hud 
not been uussed. I'urlhor, by tho Wine und Reorhuuse Act, 1869 (32 & 33 
Viet. c. 27), s. 20 (5), nothing in that Act contained wor doomed to aifect the 

power of any person duly authorised by the excise to sidl beer, spirits, or wine 
at any fair or jpublic races. By the Licensing Act, 1874 (37 & 38 Yict. o. 49), 
B. 18, an occaRional (oxcu.e) licence which was not up to that timn necessary 
Ulaifwond V. JJotland (1873), 28 L. T. 702, suh nm. Uai/ward v. Jltdland, 37 
J. P. 376) was made uecessiu-y for 8.116 in any booth, lent or place within the 
limits of any lawful and acenstomod fair or any races, but this provision was 
repealed by the Liocufiin;^ (Consolidation) Act, 1910(10 fiklw. 7 & 1 Goo. 6, 
e. 24), and no airailar provision has been aulntifuted. Tt seems, therefore, that 
* the present position is the same as in 1873, when Haywood v. llnlland, lujira, 
was deoidodi Races aro public races although held in a private field liired by 
the race committoe fftrtho ocLaHioD.and althougli persons entering the field are 
required to make a payment for admlxsion, if auyoiio who chooses may go 
^ouyity V. Bou’hotham (1866), 4 11. & 0. 71 i). As to fairs generully, see line 
Harxbtb asd Fairs ; ana as to races, see titles Gaming ard WAOEamo, 
Vol. XT., pp. 280, 287 ; Theatres ahd Otuer Pjjlcks or Eetertairubei. 
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Any right by custom, prescription or charter to sell beer, spirits, Swr.*. 
or wine at fairs without an excise licence has now been destroyed (m). Frirs tsd 
But exemptions already referred to(u) relating to excise licences Races, 
do not enable any person to sell intoxicating liquor at a fair with- 
out a justices’ licence enabling him to da so; unless he can bring 
himself within the exemptions contained in Acts relating to justices’ 
licences (o). 

269. The fact that a person holds a licence from justices to sell Extent ot 
intoxicating licpior at premises in one borough does not exempt him Uccnce. 
from tho necessity of having a justices’ licence in order to entitle 
him to sell intoxicating liquor at public races in another borough (p). 

But a justices’ licence in respect of premises in one licensing 
division of a_ county exempts the holder from the necessity of 
obtaining a justices’ licence in tho case of sale at a lawful and 
accustomed fair held in another licensing division of that county (q). 


Part XIII.—Registers of Licences. 

Sect. 1, — Excise Licences. 

270. A list or register of every beer and cider retail licence, Bcerandddai 
specifying the name and place of abode of every person licensed, 
and the name and description of tho hou.se mentioned in such 
licence, must ho, kept at the excise office with respect to all licences 
granted by the Commis.sioneis (r), or any person authorised 

(m) IlHxham v. Whaler (180 0i 3 II. & 0. 75; and see p. 89, aufe. 

(n) Soo noto (/), p. 100, nnir. 

(fi) Aih V. l.ynn (1800), L. B. 1 Q. B. 270. Tho effof't of those oxoni]>tion3 is 
as uiu-erhiin as in tho cn.‘K) of exemption from oxciso licence.^. By stat. (1551) 
fi & 6 Kdw. 0, c. 25, s. 0, which first nindo a jiisticos' Ucciico necessary, and which 
was icpcah'd by tho Alchou.^o Act, 1828 (9 Goo. 4, c. 61^, s. 35, it was provided 
tlnit in such tuwns and places (that Is, apparontly, within every shire, city, 
borough, town corporate, fruiichiso or liberty within this realm) where any 
fair or fairs were kept, for the time only of the same fair or fairs, every persib« 
might use common selling of alo or boor in booths or othor placos there, for tho 
relief of tho king's subjects that should repair to the same, in such like manner 
and sort as had been used or dune in time passed, that Act or an}’thing 
therein contained to tlio contrary notwithstanding. In the similar enactment, 
tho Sale of Beer Act, 1795 (35 Ooo. 3, c. 113). s. 17 (still unropcaloil], 
which also i-olitos to n justices* licence (/f. v. Droite (1817), 3 M, A llO), 
it was provided that nothing was to extend to prohibit any person from 
selling of any ale or beer in booths or othor places, at the time and place of 
holding any lawful and accustomed fair in hko manner as such iierson was 
authon-od to do before tho passing of that Act by viitue of any law or statute 
in that bohalf. No similar exemption was inserted in tho Licensing Act, 1872 
(35 & 36 Viet. c. 94), but it was hold that a porson holding a justices’ licence 
in respect of a house in tho county w-is oxompt from tho n"ce.ssity of obtaining 
any other justices’ licence to enable him to sell ut a lawful and accustomed (air 
in that county {flayxwoii v, Ilolfatvl (1873), 28 L. T. 702), and although tho 
Alohoiiso Act. 1828 (9 Ooo. 4, o. 61), is now ropcalod, this decision appears to 
represent tho present state of tho law. > 

(p) Aah V. Lyiin, aitpra. 

W Itayirotd v. Holland mpra; aah nnm. nnywaril v. ITdlland, 37 370, 

assuming th-at tho exemption froin the necossfty of obtaining justices’ 
liconoe fur sale at a lawful fair still holds {rood. 

(r) As to the Commissioners, see noto (a), p. 17, ante. 
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by ibem, and at the oflice or dwclling-houso of evory oolleefcor 
or Buperviaor in their respectivo collections and distriotaa. 
Such register must at all times be produced to and is open to the 
inspection and perusal of any magistrate of the county or place 
U'hore such licence is granted, and whore sneh house is situate. 
A copy of such registej’* must, once in every calendar month, be 
transmitted by every such collector or supervisor to the clerk of the 
magistrates for the district in which sucli licence is granted («). 
Any copy of or extract from such register w'hich is at any time 
required by the clerk to the magistrates must bo given to him by 
such collector or supervisor (s). 

271. A register of every licence granted under the authority of 
the Refreshment Houses Act, 1860 (*)i specifying the name and place 
of abode of every person licensed, and tlio name and description 
of the house fur wliich such licence is granted, and whether the 
licence be to keep a refreshment house or fur the sale of wine therein, 
must be kept at the oflice or dwelling-house of every collector and 
supervisor of excise in their respective collections and districts. 
Such register must at all times be produced to aud is open to the 
inspection and perusal of any justice of the county or place where 
such licenco is granted and where such house is situate. A copy of 
such register must, once in every six moulliB, be transmitted by 
every collector and supervisor of excise to the clerk of the magis¬ 
trates for the district in which such licence is granted tu). Any 
copy or extract of or from such register which is at any time 
required by the clerk to the said jubtices must bo ^iven to him by 
such collector or supervisor (w). 

Bisct. 2.— Justices' Licences, 

272. There must !)n kept in every licensing district by the clerk 
to the licensing justices of that district a register (called the 
register of licences) in such form ns may ho prescribed by those 
justices, containing tho particulars of all justices’ licences granted 
io the district, the premises in respect of which they were granted, 
the names of the owners of these premises, and the names of the 
holders for the time being of tbo licences (a). There must also be 
entered on the register all matters directed to be so entered under 
any Act, ail forfeitures of justices’ licences, disqualilicatlouB of 
premises, and other matters relating to the lieences on the rogister(/)). 

Every person applying for a new justices’ licence, or tho renewal 
of a justices’ licence, must state the name of the person for the time 
being entitled to receive, either on his own account or as mort¬ 
gagee or other incumbrancer in possession, the rack-rent of the 
premises in respect of which the licence is grouted or renewed, 
and that name must he indorsed on the licence, and tho clerk to 

(s) Bborhouso .Act, IS'iO (11 Oco. 4 & 1 Will. 4, o. 64), b. 2 . As to ooUoctoxs 
and Bupervisocri, boo note (a), p. 17, ante. 

(t) ‘2'.i & 24 Viot. Ct.27; and ecu pp. 92, 93, ante. 

S Bcfreahmont leases Act, 1860 (23 & 24 Viet. c. 27), b. 16. 

lacenBiiig (Cnnsolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), s. 60 (1). 
If in iny liceusiug district t&p ofTioo of clerk is filled .by more tknn one person, 
tho juBlicca must dotermine by whom the register is tooo kept (ibid., b . 60 f6) ). 
(6)/6£(i., 8. 60 (3). 
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the justices must enter thnt name on the register as the name of 
nn owner of tiie preinisos (c). 

The clerk to the licensing justices must also enter on the register, 
AS an owner of the premises, the name of any person possessing an 
estate or interest in the premises, whether as owner, lessee, or 
mortgagee, prior or paramount to that of *tho immediate occupier, 
if that person ai)plie8 to be so registered and pays a foe of 
Is. to the clerk, provided that when such estate or interest is 
vested in two or more poisons jointly, one only of those persons 
can be rogistered as representing such estate or interest (d). 

A court of summary jurisdiction may, on the application of any 
person who proves to the court that he is entitled to be entered as 
owner of any preinisos in place of the person appearing on the 
register as owner, make an order substituting the name of the 
api)lic:int, and that order must be obeyed by the cleik to tho 
licensing jusliccH, and a corresponding correction may bo directed 
to bo niiide on tho licence granted in res^iect of the premises of 
which such applicant claims to be an owner (e). 

273. Where a licensed person is convicted before any' court of 
any ofTonce committed by him as such, tho cleik to tho licensing 
justices must enter in tho register of licences, in such form as may 
be prescribed liy tho Secretary of State, notice of any conviction 
of the holder of a justicoa’ licence for an offence committed by him 
ns such (including an offence against the provisions of any Act for 
the time being in force relating to tho adulteration of drink (/)). 
and the clerk of tlie court before w'hom the conviction takes place 
(if he is not ihe clerk to the licensing justices) must forthwith send 

notice thereof to the clerk to the licensing justices (//). 

# 

274. Tf it appears to the court by which any person holding a 
justices' licence is convicted of tho offence of bribeiy or treating 
at an election that such offence was conimilted on his licensed 
premif-ea, the court must direct such conviction to be entered in 
the proper register of licences (/i). 

275. When a conviction of a bolder of a justices* licence for an 
offonce coiuiuitled by him as such is entered in tho register of 
licences tho clerk to tho licensing justices must serve notice of the 
coiiTiction ou tho owner ol the premises (i). 

In any case where the conviction of the holder of a licence 
involves the disqualilicaiioii of the licensed premise.'^, the court 


(r) Licensing (Consolidation) Act, I'JlO (lOEdw. 7 & 1 Geo. 5, c. 24), e. 31 (1). 

to ■ .. 


Ibid., 8. 31 


(e)' / bid., B. 31 (3). 

(/) As to adulteration of 'Iri 


Irink gciiorally, seo title Food axd Davos Vol. 


(yj 'Ijicoiistng (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, e. 24), 
«. 30 (2). • 

(A) ('ornipt and Illognl Fmcticos Pi-cvcntxon Act, 1SS.1 (46 & 47 Vict. o. 31). 

a. 

premMPS, 

(») Lict-„ , , - . 

as to ewvico of iioticos, sco ibui, s. 108, and p. 40, anta. 
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before whom the conviction takes place must cause notice of the 
dieqiialilicalion to be served on any registered owner of the pro¬ 
mises if that owner is not the occupier (A). 

^ 276. Any ratepayer, any owner of premises to which a justices’ 
licence is attached, and lyiy holder of a justices’ licence within the 
licensing district for which the register is kept is, upon payment 
of a fee of Is., and any officer of police, and any officer of 
customs and excise in sucli district is, without payment, entitled at 
any reasonable lime to inspect and take copies of or extracts from 
the register (i). If the clerk to the licensing justices or any other 
person prevents the inspection or taking copies of or extracts from 
the register of licences, or demands any unaulhorised fee therefor, 
lie is liable in respect of each offiince to a iienalty not exceeding 
diS (ttl). 

277. Tlio licensing justices may, if they think fit, cause the 
register of licences to he divided into parts, and assign a part to 
any portion of the licensing district (n). 

Where a justices’ licence is granted (whether as a now licence or 
by way of renewal or transfer) or removed, a fee of Is. must be paid 
by the holder of the licence to the clerk to the licensing justices in 
respect of the register of the transaction (o). 

278. The register of licences is receivable in evidence of the 
matters required to be entered therein, and a copy of an entry 
made in the register, purporting to he signed h^' the clerk to the 
licensing justices and to be certified as a true copy, is evidence 
of such matters staled in such entry, without proof of the signature 
or authority of the person signing the same (j/). 


Part XIV.—Forms of Licences. 

Sect. 1.— Excise Licences. 

279. Licences for the manufacture or sale of any intoxicating 
liquors pe to be in such form as the Commissioners of Customs 
find EiciSB dirset (9)1 &nd must be in accordance wilh the provisions 
of the Excise Licences Act, 1825 (r). 


(A) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. fi, 0 . 24), 

s. 86 ( 2 ). 

(i) Ibid., M. 63 (1). 

m) Ibid., B. 63 (2). 

n) Ibid., & 60 (6). 
oj /bid, B. 60 (4). 

w! “d as to evidence generally, see title Evidekcx, 
VoL Alll., pp. 418 H tcq. 

(g> Finance (190^-10) Act, 1910 (10 Edw. 7, c. 8), sb. 49 (1), 96 (2). 

(r) Ekcm IdoenoeB Av£, 1826 (6 Qeo. 4, 0. 81)i b. 7. As to ooUeclion of 
BixciB* duties, ise title Bevexub. 


Part XIV.— Forms of Licences. 

Sect. 2.— Jvsticei' Licences. 

280. A licence must be in such form as may from time 

to time be prescribed by the Secretary of State (s). 

A renewal of a justices’ licence may be made by an indorsement 
on tlie licence, or by the issue of a copy o> the old licence (t). 


Part XV.—Sale of Intoxicating Liquors 

in Passenger Ships, Railway Cars, 
Canteens, and Theatres. 

SrcT. 1 .—Passrngfr Ships. 

281. An e.xuiso licence may be taken out annually (a) or for 
one day only (h) in respect of a passenger vessel by the master or 
oilier person belonging to the vessel nominated by the 6wner of 
the vessel. 

Either of such licences authorises the sale by retail, while the 
vessel is engaged in carrying passengers, of any intoxicating lujuor 
on the vessel to pa.ssonger8 fur consumption on the vessel (c). It 
also authorises the sale of tobacco(c). No justices’ licence is 
necessary in order to obtain the excise licence (d). 

282. In the event of any person to whom a passenger vessels* 
licence has l)oeu granted ceasing to be master of or to belong to 
her, the licence may bo transferred to any other person who 
is for the time being master of the vessel, or is for the time being 
a person belonging to her and nominated by her owner for the 
purpose («). 

In the event of the transfer of the vessel to some other owner, 
the licence ceases to have oilect as respects that vessel, 
may, in that event and in the event of the loss of the vessel, be 
transferred, on the application of her owner, to the master of some 
other vessel belonging to him ur to some ]ierson belonging to such 
other vessel and nominated by her owner for the purpose (/). 

283 . For the purpose of Riving jnrisdietion, any sale of liquor on a 

passenger vessel is deemed to have taken place either where it 
actually took place or iu any place in which the vessel is found (/). 

(a) liiuenaing (Consolidation) Act, 1910 (10 Edw. 7 1 Goo. 5, o. 24), s. 42 (1). 

m i ltd.. 8. 42 (2). 

fo) Duty £10 (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched I., D. 

\b) Duty £2 (iWii.). 

(c) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), S^chtd. I., D. As to tobacco, 
SCO titles Eevbeue ; Tkade and Tuauk Unions. , 

(d) Lioonsiug (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 

"" (0 i'inttaoe (1909-10) Act, 1910 (10 Edw. 7, o. 1), Sched. L, D. 

(/) Jbtd. As to the transfer of vessels, see, gonoriilly, title SiiiFriNa and 
Navigation. 


108 
SNOT. 2. 

Jnstlees* 

Lieeneei. 

Form of 
joBticetf 
licence. 


Passenger 

ships. 


Tiimster of 
litsnoe. 


Jnrisilictiri 
olkI grout. 




106 

B«rr, 1. 
Passenger 
Ships. 


BeMaannt 

cars. 


Cantf-eiip. 


Tkeatm. 


iNTOXIOATIHO LlQUOm. 

All such licences may be granted by the Commiasioners, 
or by any oflicor of excise nuOiorised by them, and all licences 
grjm'ted by any officer so authorised aro valid, anything in any Act 
I'Uiilaiiicd to the contrary notwitlislanding (< 7 ). 

Nothing in the Licensing (Consolidation) Act, 1910(//), affects or 
applies to the sale of idloxicnliiig liquor in passenger vessels in 
pursuance of the Acts in that behalf (Ji). 

Sect. 2. — liaihray Bmlaurant Cara. 

284. An oxciso licence may bo taken out annually in respect of a 
railway re.staurant car by the raihvay company or other person 
oAvning the car( 0 . 

Such licence may bo granted without the production of a justices’ 
licence (j), and is granted in respect of a car in which passengers 
can be supplied wnh meals, anil authorises the sale by retail to 
passengers on the car of any intoxicating liquor for consumption on 
iho oar(/i). 

Sect. 8.— Canteens. 

285. Nothing in the Licensing (Consolidation) Act, 1910 (1). 
affects or applies to the sale of spirits in canteens in pursuance of 
any Act regulating the sanie(wi). 

Notwithstanding any enactment to the contrary, it is not neces¬ 
sary for a person holding a canteen under the authority of a Secre* 
tary of State, or of the Admiralty, to obtain a justices’ licence to 
enable him to obtain or hold tiny excise licence for the sale of any 
intoxicating liquor, and an excise licence may he' granted to sucli 
person accordingly (m). 

Q'he holder of an aulliorised canteen, who holds an excise licence 
lor the sale of beer in the canteen, is entitled to sell beer in the 
canteen to a civilian (?/). 

Rect. 4.— 'Theatres. 

286. The Commissioners and Officers of Customs and Kxciso (o) 
may grant retail licences to any poreon to sell beer, spirits, and wine 
!n any theatre established nndcr a royal patent, or in any theatre or 
olher place of public entertainment licensed by the Lord Chamber- 
lain or by the county council or other authority fur the public 
performance of stage plays, without tlie production by the person 

(y) Excibo Atit, lblS4 [4 & & 'Will. 4, o. Id), s, lU. As to live Comniissioiiers, 
SCO nut” (a), p. 17, «»?(«. 

(//) Lic(nmn» (Ccmsoliclnfion) Act, IfllO (10 Ed\r. 7 & 1 Goo. 6, c. 24), 
g. 111 (2) (f). As to within them* tnipnlihin police district, poo p. 00, ante. 

(i) Diit.\ £l {Kinmico (1009-10) Act, 1010 (10 ICdw. 7. o. H), Hobod. J., H). 

(j) /ltd,, Schtd. I.,Ji, 1. Nolhiiifr in tho Ijreiininc (Consdlidution) Act, 
1910 (10 lidw. 7 & 1 Oeo. 6, c. 2*1), affocis or applioi to tho sule of intoxicaiing 
liiiiinr for couBiiinptioti on a iceOmiant car, in mirgiiance of the Acta in tbiit 
behalf (Liconsiug (Coueolidation) Act, 1910 (10 ^w. 7 & 1 Goo. 5, o. 24), 

•s. Ill (2) (in)). ' 

(i) Finance (1900-10) Act. 1910 (10 Edw. 7, o. 8), Sclied.L, E, 2. Aato rail¬ 
ways gt-nor-illy. seo titlo Eailwats aND OAKAns. 

(t) 10 ISdw. 7 & 1 Goo. 5, c. 24. 

(«i)./w.,8.m(2)(i). , 

(«) ifc Co. v, Mayet, [1910] 1 K. B, 462. 'As to canteens, see title 

BtAYAI. Foiicss. 

(o) As to tho Cknnmiasionoi-B and OlQoera, seo note (a), p. 17, anU. 




Part XV.—Sale of Intoxicating Liquors in Ships etc. 


iw 


applying for such licouce or Hcenuea of any certificate or autliority B«o»,4. 
for such person to keep a common inn, alehouse, or victualling ThtatMa 
hotise, anything in any Act to the contrary notwithstanding {p), 

Only theatres licensed in the manner before described, and not 
muBio-halla, even if called theatres, can obtain this licence for the 
sale of intoxicating liquor (j). ' 

Nothing in the Licensing (Consolidation) Act, 1910 (r), affects or 
applies to the sale of intoxicating liquor by proprietor of theatres 
in pursuance of the Acts in that behalf (»•). But the hours of 
closing licensed premises apply nevertheless to the sale of 
intoxicating liquor by proprietors of theatres (s). 

SnuT. 5.—Clubs, 

287. The law relating to the sale of intoxicating liquor in clubs uiubs. 
is dealt with elsewhere (t). 


Part XVI.—Offences. 

Sect. 1 .—Relatimj to Sale of Tntoxiratiiiff Liquors. 

Sub-Sect. 1.— Hah uu't/n >tl Lacnce. 

(i.) Wilhoiit Ji'slices' Lift nee, 

288. Any person selling or exposing for sale by retail any 8alewi»hout 
intoxicating liquor, unlebs he holds a justices’ licence authorising iuriwtis' 
him to hold an excise licence for the sale of that intoxicating liquor, 
or at any place except that for which the justices’ licence authorises 
him to hold an excise licence for tlie salo of that liquor, is liable 
for the first offence to a line not exceeding £f50, or to imprison¬ 
ment, with or without hard labour, for a term not oxccctling one 
month; for tho second offence to a tine not exceeding £100, or 
to imprisonment, with or without hard labour, for a term Qot 
exceeding three mouths, and he tnay, by order of the court befdfo 
whom ho is convicted, ho disqualified for any term not exceeding 
five years from holding any justices’ licenco («); and for any 

(/■) Kxci^o Act, lSi>5 (j & U Will. *1, c. till), »<. T; 'L'heuliua Act, l6-Io (0 As 7 
Viet. 0 . WS), S9. 2, 5: Local Oqvernmont Acf, 1S8S (ol & 52 Viet. c. ‘11 \ a. 7. 

As to wh.it IB public entortaiumont, oeo Tayhr v. Oram (1862), 1 if. & 0. 

670; ami aa to thcatroa ami inu.sic-halla (j^cnorally, sco tillo Tuextbes and 
Otmeb Places ot? FiXTKUTAinmi-xt. 

{q) ft. V. Infawi ItrreuHe Oommimioiicrs (1888). 21 Q. B. Ih i769. 

(r) Licensing (CousoliduUou) Act, ISUO (10 Mdw. 7 & 1 (Joo. 5, c. 2-l>, 
a. ni ( 2 ) (c). 

(*) Ualiaqher v. Itmld, [1898] I (1. lb IM; but sco U. v. Jcil.-im (1891), 61 
L. J. (m. a). 67. Th(» exemption only means that tlio holders of thcah'O 
liooncos need not obtain a jnstices’ licouce. As to clusiug hours, see pp. 88, cl wq.,, 
ante, and us to theatres and music-halls generally, sco title TiiEaTHES anu 
Othisti Places ov Kxtf.rtainmbst. , 

(1) See title Clt’ijs, Vol. IV., pp. *129 et eeq., and Licensing (Oonsolidation) 

Act, ItflO (10 Edw, 7 & 1 Goo. 5, c. 2l), w. 01- -98. 

(u) Iiiocnsiiig (Consnlidiition) Act, 1910 (10 Elthr. 7 & 1 Geo. S, c. 24), 8. Oj 
(1), (2), (4). A second oifonce means a second ofionco of the auidaidesciiption 
and under the same statute, and must be an oilouco cuuuuitttd after the 
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Babsequent ofEieiioe to a penalty not exceeding JGIOO, or to imprison¬ 
ment, with or wilhuut Lard labour, for any term not exceeiling six 
months, and may, by order of the court by which he is tried, be 
disqualified for any term of years or for life from holding any 
justices’ licence (r). Any person so convicted for a second or 
any subsequent ofionce, if he bo the lioldor of a licence, forfeits 
such licence (a). On a conviction for any of the above oiToiices, 
the court may, if it thinks fit, declare all intoxicating liquor found 
in the possession of the convicted person, if he is the holder of a 
justices’ licence, and the vessels containing the liquor (if tho liquor 
and vessels are not otherwise forfeited under the Licensing (Con¬ 
solidation) Act, 1910 {b )), to be forfeited (c). 

Although the punishment may be either a fine or imprisonment, 
it may perhaps not be a fine and, in default of payment, imprison¬ 
ment, except after default of distress (ef). 

289. Every occupier of premises on which any intoxicating 
liquor is so bold is subject, if proved to bo privy or consenting to 
the sale, to the penalties imposed upon persons fur the sale of 
intoxicating liquors without a justices’ licence («;). 

290. If a person who is neither the licensee, nor the agent nor 
servant of the licensee, sells in licensed premises li(|uor which is 
his own and which he is selling for his own benefit, he sells it 
without a licence, notwithstanding tho fact that there is an existing 
licensee living on the licensed i)remises, and in such cirenm- 
stauccs the licensee may bo convicted of aiding and abeltiiig such 
sale (/). 

291. In proving the sale or consumption of intoxicating liquor 
for the pur])ose of any proceeding relative to any ofience under the 
Licensing (Consolidation) Act, 1910 (&), it i.s not necessary to show 
that any money actually passed or that any intoxicating liquor was 
actually consumed, if the court hearing the case is satisfied that a 
transaction in the nature of a sale actually took place, or that any 
consumption of intoxicating liquor w.'..s about to take place (//). 

■(troof of consumption, or intended c«)Usum])tion, of inloxicaling 
liquor on premises to which a justices’ licence is aUaclind, hy 
some person other than tlie occupier of or a servant enqdoyed 
on the premises, is evidence that the liquor was sold by or on behalf 


conviution for tho first offence {Re Autherf (IS89). 22 Q. II. D. 31.5 ; compnre 
Short (1S70), L. B. S Q. JB. 174; R. v. titiuth Shtcldt Junticea, [1911] 

(v) licensing: (CJonHolidrtiioii) Act, 1010 (10 Mw. 7 & 1 Geo. 5, c. 24b 
•.65(1), (2), (4). 

(а) /iia., a. oJ (3). 

(б) lOEdw. 7 & 1 Geo. 5, c. 24. 

(e) Ibid., a. 65 (6). 

. (d) Re Brawn (1K78), 3 Q. B. D. 545 ; Re View (1881), 8 Q. B. D. 511 ; but 
see now the Summary JiU'isdLction Act, 1«S4 (47 & 48 Vict c. 43), s. .5. 

(e) licensing (Goii^plidatinn) Act, 1010 tlO lidw. 7 & 1 Geo.5, c. 21), s. 05 (6). 
(/) Peckover v. Defriea (U»06), 9.5 L. T. 883. 

{jf) Licensing (Consolidation) Act, 1910 (10 lildw. 7 & 1 Geo. 5, c. 24), 
a. 85(f). A “transtuition inniio nature of a sale" %ecuis to mean a caso of 
barter, at of equivalent other than money being given in exchange lor the 
liquor; aae the repealed Alehouse Aet, 1828 (9 Geo. 4, c. 01), s. 18. 
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of the holder of the licence to the person consuming, or being Ban. i. 
about to consume, or carrying away the same (/t). Relating to 

292. An indictment will not lie for soiling alo without a licence, 
the offence being a statutory one, and the remedy being prescribed liquors, 
before a court of summary jurisdiction (^. 

It is no defence to a prosecution for selling without a justices’ 
licence that the person charged holds an excise licence lor the sale 
of the liquors in question (k). 

The burden of proving the existence of a licence appears to be on Burden ot 
the defendant (Z). B'®**^* 

In some cases very careful attention has to be paid to the Place 
circumstances in order to decide whether or not the sale takes 
place on the licensed premises (m). 


(Ji) Licensing (Oousnlidution) Act, 1010 (10 Edw. 7 & 1 Geo. 6, c. 24), s. 85(2). 

(i) Anon, (undated), 3 Salk. 25; titefthen Tra{.Hon’a Case (1701), Sulk. 2(i; 
It. V. Edwards (undated), 3 Sulk. 27 (JIuOT, G.J., disseutiDg). For courts of 
siunmary jurisdiction, see title AlAOl.STi:\riia. 

(k) R. V. Ihtons (1790), 3 Terra Rep. 500. 

(0 Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 39. Sec Turner 
V. i/(;AM«un(1880), 51 J, P. 22; li. v. Nevllle{\hi'^^), 1 ]}. & Ad. 489; U. v. Turnvr 
(1810), 5 M. &S. 200; Ajmthernrita Co. v. lieiithu (1824), By. &M. 159; Ilvyijina 
T. M'arti (1873), L. B. 8 Q. B. 521. 

(m) Tlelia v. Vamrieil, [1895] 2 (1. J3. 229. Jn this case tho holder of a beer 
off-liconcc sent out his cart in tho churgo of a driver, who {-olicitcd orders for 
jura of heor, llio driver taking down notes of tl.o orders, and, on returning to 
the liceiisbo's ho\^ac, telling him tho orders. SiibM'riuoiitly the jura oitlercd 
were put into a cart and delivered at tho respective purchascib’ pre.i isea, and 
the respective purchasers ]»aid on delivery. The jars were not dibtinguished by 
any label or mark, although the driver placed them in tho cart in the order in 
which he would arrive at tho hou^c.s of the customci's, so that he could tell 
which jar was intended for each cubtomer. It was held that the liconsco was 
properly convicted of selling at a }diiee nut authorised by his licence. In T/efU v. 
lle-iitie, [189(>] 1 Q. B. 519, tho lioldur of a Iwcr oil-licence sent his traveller 
round to citsloiucrs for ordois, and tho tiuvellnr cnriied postcards addressed to 
tho licensed pieuises. stating tho amount and kind of lupior to bo ordered, and 
that tho cuptomcr assented to tho nppmpriatiou by tho licensee to the order at 
tlie licensed premises, of goods of tho amount and kind described, and i^^a 
deliverable state, and the customer signed Uio po-tciu'd which tho traveller 
then posted, and alter rccoiiit ot tho poctciu'd at tho L'ceused premiats the 
traveller, in oxcuution of tho order at tho Ucen.scd promises, placed the 
Tcquisito number of bottles of beer for tho customer in n box on a lorry for 
delivery, one of theso bottles being labelled with the customer’s name and 
iuldrc.ss and the olhors Ix’ing near it. Tho bale iu this case was held to have 
taken pliieo on the licensed premises, where tho goods were ordered by receipt 
of tho poatciird, and were, with the consent of tho owner, sufRciently appro¬ 
priated to Iko order. In Corlier v. McMidltn (1990), 81 L. T. 781, a traveller for 
tho holder of u beer nif-liconco called at tho house of n cusiomur and obtained 
an onler for bent, which order tho ti-avellor entered in n boob, and pulwo.piontly 
the beer was delivered by the carter of the licence-holder, who, at tho time 
of delivery, took tho bottles from a box oontuiuiug only tlio requisite number, 
although oon-structed to contain more, but tho bottles were not marked in any 
way indicating appropriation, and there was no address or label on the box. 
The beer was paid for on delivery. The place of sale in this case was held to 
lie tho customer’s house and not tho licensed premises.* In Walker v. Walker 
(190:0,90 L. T. 8tS; Ilewill v. Jarvu (1903), 68 V. 64; and Strickland v. ir/fit- 
taker (1904), 20 T. L. R. 224, a traveller for ajiconsed person took an order 
for boor at a custuinor’s house and handed tn9 order to the licensee at the 
liceiiBod premises. The licensee appropriated beer at tho licensed premises 
by placing it iu a box together with a pieoe oi paper on which was the 
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393. If a completed sale of a wholesale quantity of beer takeit 
place and the liquor is duly appropriated to such Sale, the fact that 
delivery of the teer takes place in retail quantities at various times 
does not make the sale a ssile by retail, even though such delivery 
is one of the terms of the sale (a). 

I 

294. Sales without a justices’ licence by a servant against the 
orders, given hon& fide, of the master, if effected without the 
knowledge or consent, direct or indirect, of the master, do not 
render llic master liable (o). 

If the servant of a licensed person makes a sale of intosi* 
eating liquor away from tire licensed premisos, such sale being 
outside the scope of bis authority and against the express instruc¬ 
tions of the licensee, the latter cannot bo convicted of selling 
without a licence [j)). 

If Iho servant of a liolder of a justices’ liccnco, when off the 
licensed premises, sells for cash some hitoxicaling liquor for which 
no order has been received at the licensed premises, the money so 
received being accounted for to the licensee, and if the servant is 
acting outside the scope of his authority in making the sale, the 
servant has sold wuthoufc a licence, and if tho facts arc such that 
the licensee must be taken to have known that the servant took 
with him, on a round of sales, intoxicating liquor which was not 
required for the oxecutioii of orders received, 11 lo licensee may be 
convicted of aiding and abetting the servant (g). 

295. A servant who sells Intoxicating liquor, the property of his 
master, upon instructions of his mnsicr, where the master does 
not hold a justices’ licence, and the place where tho sale takes 
place is not licensed for the sale of intoxicating liquor, cannot be 
convicted of selling without a licence (r). 

Where intoxicating liquor is sold by retail by an agent on behalf 
of the owner, there is a sale by the owner and not by the a^ent; 
and if the owner is not licensed, the fact that tho agent holds 
a lienee for the sale of intoxicating liquor is no defence to the 
owner (s). 

If a wife sells intoxicating liquor at her husband’s .shop, noither 


vusloittcr's name. TUe eufo wub held to ha>o tukon pluou at tho liucuacd 
premises. In the last of these cases iho justices couvicted, holding that 
sin executory contract of sulo had born oiitorod inio at the custoinor’s 
house. The court quashed the conviction on the grotuid that there won no 
evidence u£ an executory contract of sale, but loft open tho quc'ition whether 
an executory contract is sufficient to bring a vendor within tho terms of tho 
Liconring Acts. Compare Jhau-ivg v. Owtn, [1U07] 2 K. B. 237. 

(n) /ia/es v. BwMey (1911), lOi L. T. 3^. But as to the sulo of spirits in 
6u^ circumstances, see 8]driLs Act, 18S0 (43 & 44 Viet. c. 24), s. 102 (1). 

(o) Newman v. donee (1086), 17 Q. B. D. 132, tub nom. Ne>oman v. Leach, 2 
T. I'j. R. OUO (a stewom of club selling to non-incmljers against oinlors of 
trustees and managing connnittci>'i. 

(p) Jioifte V. Smith, {1UO01 1 K. It. 432. 

prt Skm-fleld dt Co. v. ^009), 23 T. L. 11. 230. 

(rj Willianwon y. Nomie, [IMiOj 1 Q. B. 7 (a servant of Iho ICouso of Cotn- 
utons Boiling within tho procidbts of that Uoiisc). • 

(•) i)mni»g v. Omn, eupra; cotnpiire tasas cited In nolo (in), p. 109, enfe; 
see also title AoExey, Vol. I., p. 218. 
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she nor her husband having a licence and thoro being no evidence 
that the husband know of or consented to the sale, the husband 
cannot be convicted of selling without u licouco (0. 

Facta may appear from which it can bo concluded that liquor is 
sold by an agent away from licensed premises with the consent and 
for the benefit of the licence-holder. Tf eo, the licence-holder may 
be convicted of selling intoxicating liquor at the place whovo bho 
agent sold it (a). 

^ 296. If the holder of a six-day licence sells any intoxicating 
liquor on Sunday to any person not lodging in his house, he is 
deemed to be selling intoxicating liquor without a justices’ licence (b). 

297. A licensee, who allows a temporary authority to sell intoxi¬ 
cating liquor at his premises to bo granted by justices at petty 
sessions to another person, cannot be convicted of selling w'itbout a 
licence for soiling ut his licensed premises after the grant but 
before the transfer of tbu licence at transfer sessions, at any rate if 
the person liolding the temporary authority lias not entored the 
premises and sold intoxicating liquor under such authority (c). 

Nor does a licensoo by leaving the premises for some months 
during the currency of his licence, not intending to return, and by 
seeking to transfer the licence to another person, cease to ho a 
licensed xierson (d). 

298. For an incoming tenant of a puhlic-honso to carry on the 
business of thu house for a period of nine days without a licence is 
u serious otfcnce; and the facts that the outgoing tenant had been 
duly licensed, and that, for the period in question, no sessions sat 
at which a temporary authority to sell could have been applied for, 
do not warrant a court of summary jurisdiction in treating the 
olTenco as one of so trifling a nature that it is inexpedient to inflict 
any punishment or any other than a nominal punishment (c). 

299. A void licence is of no effect, so that a licence granted 
after the statutory provision giving power to grant it had been 
repealed, althongh tho applicant, the justices, and the excise 
authorities wove unaware of the fact, would be no defence to a 
charge of selling without a licence (/). 

Ihii if a licence is good on the face of it, evidence of fraud m the 
way in which JusLices' signatures were obiiamcd is not admissible, 
unless it is evidence to charge the licence-holder personally with 
liaving fraudulently obtained tho licence, and if the licence-holder 
acts hondfuie under it ho cannot be convicted (^). 

A licence granted privately by two justices, and not at Ihe general 

(f) Jllcfi V. Liuah (1893). 67 J. 1*. 377; seealtso titles Aoexct. Vul. T., pp. 217 
a seq. ; iluSBANO AKO WlVE, VoL XVI., p. 438. 

(a) Seaijer v. TFAttc (18S4), 31 L. 'J'. 261 (case of husband and wife). , 

(ft) Licensing (Oonsolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24} 
a. 68 (3), (4); seo p. 107, ante. 

(fl) Andnwe v. /irtifoii, [1897], 2 Q. B. 37. 

(d) Lawrence v. O'l/ara (1903), 67 J. P. 369. 

(e) Barnard v. Barton, [1906] 1 K. B. 357. ' 

(/) Beareon v. Bronefbent (1871), 36 J. P. 483; and seo also p. 113, port. 

Q) B. T. MimMU (1838), 1 Nev. A M. (k. d.) 277. 
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annual licensing meeting, would bo no defence to a charge of selling 
without a licence (/t). 

300. If any person soils alo or beer or any other excisable 
liquors by retail, or permits or suffers any such liquors to be sold 
by retail in his house,, outhouse or 3 ard, garden, orcliard or 
other place, without being duly licensed by the magistrates (i) 
so to do, and is duly convicted, for every such offence he forfeits 
the sum of i’20, and also the costs and expenses attending 
the conviction, to be levied and recovered as directed, and, on and 
after a second conviction for the like offenco, is also rendered 
incapable of being thereafter licensed to keep an alehouse or to sell 
ale or beer or other excisable liquors by retail (/f)< 

301. Every person who makes any entry at any oflGco of excise 
of any house, outhouse, cellar, vault, storehouse, or otlior place for 
laying or keeping of any beer or alo, or for soiling the same therein, 
as an alchoiiHe-kcepnr, victualler, or retailer, is deemed to be a seller 
by retail of such liquors to all intents anti purposes. Any justice 
of the peace may from time to time summon before him or before 
any other justice any entry-keeper, gauger, or other excise officer 
having the custody of entries made by innkeepers, victuallers, and 
retailers of beer or ale within his division, who must, when required, 
produce before such justice every entry made at the office of excise 
by any person witrbin the division of such officer, and also the stock 
books or other accounts of survey of sucli person. Such justice 
must examine on oath such officer respecting any such entry 
of any such places as aforesaid for ktieping beer or ale, or 
respecting any stock of any person making such entries. If it 
appears that any person has made entry at the office of excise of 
any such place for laj’ing or keeping any ale or beer therein, or for 
selling the same as an alehouse-keeper, victualler or retailer, or if 
it appears that any such person is surveyed as an alehuuso- 
kee|>er, victualler or retailer, and has not received or is not 
emitted to receive the abatement of duty allowed to common 
bowers, then such justice msiy summon before him such person 
to produce to the justice l*i.s licence to sell beer and ale. If 
such person does not at the return of such summons appear 
before the justice, or, appearing, docs not produce to him a 
licence duly obtained and in force, the justice may (proof being 
made of duo sorvice of the summons, in case the party does not 
appear) adjudge the party guilty of Bolling beer or ale by retail 


k) it. V. Jhuma (171'»), ii Tenn lipp. SCO. 

i) It. V. Drake (1817), 6 M. & S. 11(5; Ath v. Lyiin (IK66), L. R. 1 Q. B. 270. 
k) Sale of Beer Act, 1795 (35 Qcu. 3, c. 113), e. 1; which is a policy law and 
not tt revenue lew (B. v. Hanson (1821), 4 B. & Aid. 519, per Aubutt, C.J., at 
p. 521). Provision is made for the determination of complninta under this 
toactment by justices and the levying of unpaid ponoltios, w,ith costs, by distress 
(Sale of Beer Act, 1795 (35 Oeo. 3, o. 113), s. 2), and for the sale of goods dis¬ 
trained (i5w2., 8 . 3), allowance to officers executing the dintross warrants {ibid., 
s. 4), application of penalties, and imprisonment in default of sufficient distress 
(f&»&,s. 6), and what ehaU hf--deemed legal notice to jHirsons summoned to 
answer as to information for selling liquors by retail without licence (i6td., 
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vrithont licence, and the party so adjudged is liable to the penalties 
imposed on persons retailing beer or ale without licence (2). 


(ii.) JTtfAouf Exeue Licena. 


302. If any spirits aro sold or delivered in any quantity less 
than two gallons, or if any beer, wine, eidqr, perry, sweets, mead or 
metheglin, or vinegar, or any other goods for the retail of which a 
licence is required by the Excise Licences Act, 1825 (in), are sold by 
retail in any premises, or in any part of any premises, by any 
person unknown, or who is not licensed for that purpose accord¬ 
ing to that Act, every occupier of such premises, or part of 
such premises, being privy or consenting thereto, is deemed to be 
the retailer of such liquors or goods, and, as such, is liable to 
the penalties imposed upon persons for the sale of such liquors 
or goods, by retail, without licence (n). 

Provision is made for tho reward of informers (o). 

303. In order that a person may be convicted of selling at a 
place without having a liconco to sell at that place, the contract to 
supply must he at that place; and if the contract is not made at 
that place, the fact that unlicensed premises are kept' for the 
]}urposQ of taking orders merely for transmission to the premises 
does not justify a conviction for selling (p). 

Intoxicating liquor brought for a customer to a restaurant with¬ 
out a liccnco from licensed premises elsewhere may, in certain 
circumstances, justify a finding that the sale took place at the 
restaurant and not at tho licensed proiiiises (q). 

304. Any person who makes or manufactures any intoxicating 
licpior, for the making or manufacture of which he is required to 
take out a licence under the Finance (1909-10) Act, 1910 O-l, with¬ 
out taking out such a licence, is liable in respect of each offence to 
an excise penalty of il.500 (s). 

Any person who deals {t) wholesale in any intoxicating liquor, for 
the wholesato dealing in which bo is required to take out a licence 
un<lor that Act (r). without taking out such a liconce, is liablejiu 
respect of each offence to an excise penally of £‘100 (a). 

Any person who sells by retail any intoxicating Uquor, for the 
retail sale of which he is required to take out a^ licence under that 

Act (r), without kkiiig out such a licence, ia liable iu respect of 
each ofTenco, at tho election of the Commissioners of Customs and 
Excise, either to an excise penalty of £‘50, or to an excise penalty 
equal to treble tho amount of the^full duty(p). __ 

! l) 8iUe of Ik'or Acl, 1795 (35 Geo. 3, o. 113). e. 9; sjco p. 113, ante, 

m) 6 Qco. 4, 0 . 81. 

n) Excise Licences Act, 1825 (6 Geo. 4, c. 81), h. 27. 

o) Ibid., s. 29. 

p) Sttphen»on v. Jiogera (IT. /.), Ltd. (1899), 80 L. T. 193; and compare 
note (m), p. 109, ante. , 

{q) Paaqwer t. Neale, [1902] 2 K. B. 287. In this case the restaurant 
proprietor was in partnerwip with the liconsoo of tho licopsed premises. 

(r) 10 Edw. 7, c. 8. 

'•} B. 50 (1). 

<) See iL V. Axei'se Commiaaionera (1788), 2 Term Bop. 381. 
u) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 50 (2). 

[v) Ihid., B. 50 (3). 
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Scot. i. If any person holding any of the excise licences in respect of 
Relating to intoxicating liqnor (a) contnivi nes the terms of the licence, or sells 
Sale of otlierwise than as he is authorised by the lu-enue, or contravenes 
Intoxicating ii„y of the provisions applicable to the licence, he is liable in 
Liquors, lespect of each olTonco, if the offence is not an offence for which 
any specific penalty is imposed by any Act relating to excise duties 
or licences, to an excise penally of X50 (b). 


Effect of 
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becoming 
void. 


.‘Celling after 
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305. ^Yhere an excise licence for the sale of beer, cider, or perry 
by retail, to be consumed on the promises, becomes void, and the 
person to whom the licence was granted thereupon disabled from 
selling beer, cider, and perry, the excise licence for the sale of any 
spirits or foreign wine, or sweets or made wines, or mead or metbeglin, 
by retail to bo consumed on the premises thereupon granted, 
becomes null and void also. In such case, if the licensee sells any 
spirits or foreign wine, or any sweets or made wines, or any mend or 
motheglin respectively by retail, to be consumed on the premise'; 
after such conviction has taken place, and every excise licence has 
thereby becume void, such person incurs the penally for selling 
s]iirita or foreign wine, or sweets or made wines, or incud or metbe¬ 
glin, to be consumed on the premises, by retail without licence. 

In all such cas€>s, in the prosecution for the recovery of the 
penalty, the fonvictioii may be proved by a certificate just as in the 
case of a prosecution for soiling beer, cider, or perry without licence 
under similar circumstances(c). 

Every person who, after being convicted of fel/.my or of Belling 
spirits without licence (d), sells any beer or cider by retail, in any 
manner whatsoever, inciir.s the jienalty for so doing wiLhnnt licence, 
and in all such cases in the prosecution for the recovery of such 
penally a certificate from the clerl: of the peace (c) of such 
conviction is, on the trial in such prosecution, legal evidence 
thereof if). 

Every person who, alter being convicted as aforesaid (g), soils any 
wine by retail in any manner whatsoever, incurs the penalty for 
atj doing without licence; and in all such caso.s, in the prosecution 
for the recovery of such penalty, a cortificate from tin. clerk of 
assize or the clerk of tlie ijcace (/<) of any such conviction is on the 
trial legal evidence thereof (i). 


(a) Tho Jicpiices S'peciBud in the Finance (1009-10) Act, 1910 (10 Edw. 7, 
0. 8), Sched. 1. 

(i) Ibid., B. 60 (4); boo It. v, yjni/h (1859), 7 W. 11. 1G2. 

(c) Excise Licenws Act, 182.5 (G Geo. 4, c. SI), s. 23. As to pmof of con- 
vi> lioti. Bee p. 66, ante. 

(fl) That iw, apparently, willioul excise licence; see Excise Licences Act, 1826 
(0 Geo. 4, c. 81), 8S. 20, 27. 

(e) Or person acting as such. 

^ (/) Beerhonso Act, 1840 (J! Sr 4 Viet. c. 61), b. 7; and as to disqualification 
generally, tee p. 54, ante. 

(ff) That is, apparently, without excise licence; Bce Excise lacencea Act, 
1825 (6 Geo. 4, c. 81), es. 20, 27. 

(A) Pv peTsoii acting os siuh. 

Reftfshmoiit llouses Act, 1860 (23 & 24 Vief. c. 27), & 22: Finance 
(1909-10) Act, 1910 (10 Edw. 7, 0 , 8), Sohed. VI. 
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306> Any porson who solicits, takes, or receives any order for 
spirits, wine, or other oi-ticle for dealing in, retailing, or selling 
whereof an excise licence is required, without having in force 
a proper excise licence authorising him to do so, forfeits the 
statutory penalty for so doing {k); and in any case in which the 
place of business or residence of the offender is not known to the 
officer of excise who exhibits an information for the, recovery of such 
jsenalty, or, if Iraown, is out of the United Kingdom, the notice and 
summons required to bo giyen to a defendant by any law of excise 
are sufficiently served if they are left, at the house or place where 
ilio offender has solicited, taken, or received any such order as 
aforesaid, addressed to such offender (/). 

The above provision, however, does not apply to the sale of 
any spirits or forcigu wine while they remain in the warehouse 
in which they havo been deposited, according to law, before pay¬ 
ment of duty upon the importation thereof, where such spirits or 
foreign wine aro sold in a quantity not loss than 100 gallons at ono 
time: nor does it imiioso a penalty upon a bond fide traveller 
taking orders for goods v Inch his employer is duly licensed to deal 
in or scll(/.). 

307. If a person, having sovei'al shops, in respect of one of which 
he holds an excise licence for the sale of beer, takes an order for 
hijcr at another of his Bho]is in respact of which ho has no such 
licence, ho is llablo to conviction (w). 

In tbo case of pgcncies in other towns or places the rule seems 
to be that if the piincipal keeps promises clsowliore, and hi.; agent 
there enters into a contract to supply Die liquor, an excise licence 
is required for those premise.^(a); hut if the agent, whether ho has 
]ireniisos or not, takes orders only aa a traveller, tlmn orders taken by 
the agent are covci'ed by the licence for the principal's premises (n). 

Whether a person is acting as a honCi fide traveller for a person 
licensed to sell wine and spirits appears to be a question of fact(o). 

308. If any povson hawks, sella, or exposes for sale any spirij^ 
otherwise than in promises for which ho is licensed to sell spirit 
he incurs a iino of JtJlOl), and the spirits are forfeited (p). 

In default of payment of the lino on summary conviction, the 
offender must be impiisoued with or without hard labour ( 5 ). 

Any person may arrest a person found committing an offence 
against this provision (r). 


S Tills pivliibits thu piircUaso of \riiiu Avliolcsiilu with the inteiitiou of 
squently I'osolling it, nnloss a wJuc dealer’s licence has been taken out 
before such purehase, as buying is an act of dealing [li. y. Kuise Commwswners 
(17«8). 2 Term Uep. 381). 

(f) Jttovouiio Act, 1867 (30 & 31 \ wt. c. 90), a. 17. Aa to who ia a bond fida 
travoUor withiu the temia of thi*! section, see KUlicL v. O’ruham, Lintem y, 
Jlnrchellt [1896] 2 Q. B. 196 j atnl soo note ( 0 ), in/ra. 

(m) Khoa v. Dunlop, [19061 1 K. B. 206. 

(») StalUird v. Marks (187S), 3 Q. 11. D. 412. 

( 0 ) ifttichberif v. fSpetiecr (1880), «5 L. J. (M. 

( 0 ) Spirits Act, 1880 (43 & U Viet. c. 21), 
q) Ibid., a. 146 (3). 
r) Ibid., a. l ie (4 


55 L. J. (M. 0 .) in. 
a. 
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If any person knowingly sells or delivers, or cniises to be sold oi 
deliver^, any spirits to the end that they may be unlawfully 
retailed or consumed or carried into consumption, he incurs, in 
addition to any other penalty, a fine of £100 (s). 

If any person receives, buys, or procures any spirits from a 
person not having authority to sell or deliver the same, ho incurs 
a fine of £100 (t). 

309. Certain relatives of persons who w'ere engaged in the Penin¬ 
sular War may carry on trades in any city, town, or place, notwith¬ 
standing any statute, law, ordinance, custom, or provision to the 
contrary (a), but this only gels rid, so far as they are concerned, of 
the difficulties imposed by charter, custom, or local Act of Parlia¬ 
ment, and does not enable them to sell intoxicating liquors without 
an excise licence (h). 

310. Where a justices' licence is required, an excise licence 
under which intoxicating liquor may bo sold by retail cannot be 
granted except to a person who holds a justices’ licence duly 
granted authorising the grant of tlie excise licence to that person, 
and any excise licence granted in contravention of this provision is 
void (c). 

Where persons disqualified by certain convictions from holding 
certain excise licences nevertheless take out such excise licences, 
these licences arc void (d). 

Where a jnstices’ licence is forfeited in pursuance of the Licensing 
(Consolidation) Act, 1910(<!), or becomes vtjid under any of tbo pro¬ 
visions of that Act, any licence for the sale of intoxicating liquors 
granted by the Commissioners of Custr)ins and Excise to the holder 
of the justices’ licence in pursuance of that licence is void (/'). 

Sl'B-Sect. 5i. —Drinking an, I'remiaes rantrary to Term of Liance. 

(i.) Juslicea' Licence. 

311. If any person purchases any intoxicating liquor from the 
lydder of a justices’ licence whose licence does not cover the sale of 
oiat liquor for consumption on the premises, and drinks the same 
on the premises where it i.s sold, or on atiy premise.s adjoining or 
near to those premises, if belonging to the seller of the liquor or 
under his control or used by his permission, or on any liighw'ay 
adjoining or near to such premises, and it appears to the court that 
the drinking was with the privity or consent of the holder of the 
licence, the latter is liable in respect of each offence to a fine not 


(«) Spiiite Act, 1660 (43 & 41 Viet. c. 1*4], s. 147. 

(t) Dtid-t e. 148. 

(a) Stat. (1816) 66 Geo. 3, n. 67, repealed with savings by the Statute Law 
Revision Act, 1873 (36 & 37 Yict. c. ill). 

(/>) Killin V. SwaPan (1806), 76 L. T. 65. 

(r) Kxcise Tacences Act, 1S75 (0 Geo. 4, c. 81), s, 13: Liceuiiinsr (CoiisobMa- 
tionl Act, 1010 (10 ildw. 7 & I Oco. d, C. 24), 8.1, 

(d) Exeiao Ij<'enc»4 Act, 16L'5 (6 Goo. 4, c. 81), ss. 22, 2.'i; Reorhouao Act, 
1840 (8 & 4 Viet. 0 . 61), s. 7 ; Kolreshmeut llouscs Act, 1860 (23 & 24 Viet 
c. 27), <8. 22; and see also p.#il4, ante. , 

(•) 10 Edw. 7 & 1 Geo. 6, c. 21. 
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exceeding in the case of the first offence £10; and in Uie case of 
any subsequent offonco £20 (g). 

But if intoxicating liijnor consumed on a highway near to licensed 
})remises to which an off-licence is attached has been purchased 
ut, and takon by the purchaser from, the licensed preiiiises, and 
there is nothing to show that the licence-holder knows where the 
liquor is to be consumed, there is no evidence on which to convict 
the licence-holder (h). 

312. If the holder of a justices’ licence, whoso licence docs not 
cover the sale of liquor to be consumed on the premises, himself takes 
or carries, or employs or suffers any other person to take or carry, 
any intoxicating liquor out of or from his promises for the purpose 
of being sold on his account, or for his benefit or profit, and of 
being consumed in any place whatsoever (whether inclosed or not, 
and whether or not a public thoroughfare) other than the licensed 
premises, with intent to evade the conditions of the licence, he 
is liable in respect of each offence to a fino not exceeding £10, and 
in the case of any subsequent offence £20, and if the place is any 
house, tent, shed, or other building of any kind .whatever belonging 
to him, or hired, used, or occupied by him, ho is deemed, unless 
the contrary is proved, to have intended to evade the conditions of 
the licence (0- 

(ii.) JiMiae Lictnee. 

313. If any person holding any of the excise licences specified 
in the First Scheiliile to the Finance (1909-10) Act, 1910 (jf), con- 
tiavenes the tci'ms of tlio licence or sells otherwise than as be is 
authorised by the licence, or coutravoiies any of the provisions 
applicable to the licence under that schedule, he is liable in respect 
ot each offence, if the offence is not one for which any specific 
penalty is imposed by any Act relating to excise duties or licences, 
to an excise penalty of £50 (h). 

314. The holder of an excise retail off-licence may be convicted 
if the liquor sold is cunsumed by the customer whilst sitting oqvI). 
bench outside the door of the house but touching the walls of the 
house, the bench having been there for some time for the purpose 
of being used by the customers to sit upon and drink their liquor (/). 

But if the liceueo-holder hands U<iuor through a window to a 
customer who drinks it on the highway ho cannot be so convicted (m). 

SCL-fclscT. S.—rcrmiiUiiff iJrinikennesi. 

315. If the holder of a justices’ licence permits drunkenness or 
any violent, quarrelsome, or riotous conduct to take place on his 


(f/) Licensmg (Congolidatiun^ Art, 11)10(10 Edw. 7 & 1 Geo. j, c. 24), s. 66(1). 
(h) Hath ▼. White (1878), 6 <' V. D. 17.i. 

Liconniitg (Oonsoli(l.i(vnii, Vrt, 1010 (lOEdw. 7 & 1 Qeo. 5, C. 24), a 66(2). 
10 fidw. 7, c. 8. * 

^A.; /bid., S. 50 (4). 

(l) Gross V. Ila/ti (1862), 13 C. B. (>'. s.) 230.|^convlction under BoerhouM 
Act, 1834 (4 & 6 WUl 4, t. 84), s. 17, now i-opcaletl). 

(m) Dad ▼. Sehn/icld (1867), L. B. 3 a B. 8. 
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E remises, or sells any intoxicating liquor* to any drunken person (n), 
e is liable in respect of each offeni'e to a penalty not exceeding for 
the first offence £ 10 , and for any subsequent offence £20 (o). 

The holder of a jnslices’ licence includes for this purpose an heir, 
oxecutor, administrator or assign of a licensed person during befoj-e 
the expiration of his licenice, or the trustee of a licoiised person who 
has been adjudged bankrupt, or whose affairs have been liquidated 
by arrangement, while carrying on iho business of tlio licensed 
premises (p), until the next special liciuising sessions held after 
fourteen days from such death or bankruptcy [q). 

316. A licensed person may bo convicted of permitting drunken¬ 
ness on his premises upon evidence that a person who had been 
drinking on such premises was found drunk somo time afu^rwards 
at a little distance therefrom (r). 

But a licensed person cannot be convicted of porrailling druiiken- 
neas to take place on his promises where a person on svcli premises 
is in fact drunk, but the licensed person does not know that such 
person is drunk (.s), provided that the licensed person and the 
persons employed by him took all reasonable steps for i^reventing 
drunkenness on the premises (/). It lies on the holder of the 
licence to prove that ho and the persons employed by him took 
such steps («/). 

A licensed person who sells intoxicating liquor to a drunken 
person may be convicted of permitting drunlteniioss on liis 
promises (&), but serving the drunken person wiih drink is not 
essential to the offence (c). 

If the manager of an hoLol-keeper accepts a person who is drunk 
as a lodger and allows him to rcnniin in a public room, the hotel¬ 
keeper may be convicted of permitting drunkenness id}. 

If the private guests of a licence-bolder aro, cvi-n after closing 
hours, drunk on the premises to the knowledge of the licensee or 
of the person in charge on his behalf, the licensee ina\' he convicted 
of permitting drunkenness (e). 

-But a licensed pers-on cannot be convicted of permitting drmtkoii- 
ncES by reason of being drunk on his own premises (./'). 

317. Upon a charge of selling to a drunken person the fact that 
the licence-holder did not know, and had no means of knowing, 

fn) beo the text, tn/ra; uiul p. 110, 

lo) Liueu^iug fCousuliilatiou} Act, 1010 (10 Kilw. 7 & 1 (Jco. 0. c. 

B.7d(n.(2). 

(p) Under ibid., e. 65 (7). 

(?) M‘Donald t. Jltiyhen, [1002] 1 K TJ. 9-t. 

(r) Kthrlskme. y. Os-weatnj .lualoea (1K75), Ua L. T, 3:10 (tlwco-quiutcra of an 
hour ill this case, ami 100 yarils fitmi the lieenscil picmisus). 
fal Somrrad v. Waule, (1W14]1 Q. B. 574, 

(i) Licensing (Consolidation) Act. 1010 (10 Edw. 7 & 1 Oco. 5, c. 21), a 76 (3). 
(oj / bid. 

• (6) Ediaumh y. Jamea, [1802] 1 Q, B. 18; nud as to Iho offouce of selling tn 

B ttiomkeii pei-non, eoe noto.-? ( 7 )- u', p. 119, 

fel Notey. lI’wJK'to/#. [1S02J 2 U. 11. 131, 

(a) Thmnjifon y. .McKenzie, [I'lOs] i K. B, n<’.7. 

(•) V. Kdmititaii, [R>08] 2 IL 11. 062 (where, the wife of the Uceusoe 

supplied tho Liquor). 

(/) Warden y. Tyt (1877), 2 C. P. D, 74, 
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(ibat the peraon served was drunk, is immaterial, except as a matter sao*- 
for mitigation of penalties ( 9 ). Relating to 

When the sober companion of a drunken person orders and pays Side of 
for intoxicating liquor, which is supplied to the drunken person, the latoxieatlng 
licence-holder may be convicted of selling to the drunken person (h). I^lviora. 

Nor is it a defence that the sale was tho'acb of a servant dene in 
the absence of the licensee and against his express instructions 
given bona fide, so long as the sale was an act within the general 
scope of the servant’s authority or employment (i). 

318. A charge of {jormitting “ drunkenness and other disorderly Procedare. 
conduct,” not naming the parties permitted to misbehave, is 
apparently not too vague; nor is the conviction following on such 
cliarge bad for duplicity (a). 

In such a conviction the words ” this being adjudged to he his 
second oHence against the provisions of tho aforesaid statutes ” are 
a sulTicient adjuilication upon tho point of the second offence (a). 

When two different charges are preferred against a person upon 
tlie same facts, the justices must give their decision nj^on one 
charge befoi’C hearing tho other charge, the defendant having a 
right to be put in a po.sition to sot up, as a dtffeiice to the second 
charge, the fact that he has already been cither convicted or 
acquitted, as the case may be, on llie same facts (b). The test is to 
take the evidence on the sceond charge and see whether it would 
bo sufficient to convict if brought furw'ard on the first (e). 

f 

SUB-Sj,v.r. 4 .—Pmnriug Drinlt for Drunhen rerson. 

319. Any person who, being on premises licensed for the sale Procuring 
of any intoxicating liipior, wliethor for consumption on or off <triiik for 
tho prcmihcs, procures, or attempts to procure, any intoxicating 

liquor for consumption by any drunken person, or who aids and ‘ 
abets any drunken person in obtaining or consuming any intoxicating 
liquor on pvemisos so licensed, is liable on summary conviction 
to a fine not exceeding 40s., or to imprisonment, with or without 
hard labour, for any period not exceeding one month (d). 

SUB-SlCCT. 5.— r.iquor Unlfiw/nliy on 1‘remms. 

(i.) Without Authority from Jii»tice». 

320. If tho holder of a justices' licence has in bis possession, UoautiiorUcd 
on the premises in respect of which his licence is granted, any 


(jf) Cundy v. Le Cocq (ISSl), Q. B. D. 207 ; nud laso p. 118, ante. 

(A) SoaU'hard v. Juhnton (1S88), 67 L. J. (M. C.) 41; and as to llio offence of 
procuring drink for u drunkon por<oii, see tho text, infra. 

(i) I’ohre Ctminiaevmers v. Carlman, [ISOBj 1 Q. B. 655; Worth v. Brown 
(1896), 62 J. P. 668 ; and compare ]»]>. 108 et tcq., ante. 

la) Wray v. Tohr (1848), 12 Q. J3. 492 (deoidetl under tho Beerhouse Act. 
ISilO (11 Geo. 4 & 1 Will. 4, C. C l), s. 13, now repeabd). Aa to what oonatilutoa 
a second offence, soo p. 169, jHat. 

(b) Hamilton v. TfaMcr, [1892] 2 Q. B. 25, 

(c) / bid., per VAUaiiAN Wii.i jams, J., at pp. wS, 29. 

(O) liiuensiiig Act, 1902 (2 liidw. 7, c. 28), 8. 7; and see note (A), supra. 
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description of intoxicating liqnor which he is not authorised to sell, 
unless he accounts for the possession of the same to the satisfaction 
of the court hy which he is tried, he forfeits such liquor and the 
vessels containing the same, and is liable to a penalty not exceeding 
for the first offence ;£10, and for any subsequent offence £20 (e). 

Any justice of the peace, if satisfied by information on oath that 
there is reasonable ground to believe that any intoxicating liquor is 
sold by retail, or exposed or kept for sale by retail, at any place 
within his jurisdiction, whether a building or not, in which that 
liquor is not authorised to be sold by retail, may in his discretion 
grant a warrant under his hand, by virtue whereof any constable 
named in sneh warrant may, at any time or times within one month 
from the date thereof, enter, and if need bo by force, the place 
named in the warrant, and every part thereof, and examine the 
same and search for intoxicating liquor therein, and seize and 
remove any intoxicating liquor found therein which there is 
reasonable ground to suppose is in such place for the purpose of 
unlawful sale at that or any other place, and the vessels containing 
such liquor (/). 

In the event of the owner or occupier of the premises being con¬ 
victed of selling by retail, or exposing or keeping for sale by retail, 
any liquor which ho is not authorised to sell by retail, the liquor so 
seized and the vessels containing such liquor aro forfeited (p). 

321. When a constable has entered any premises in pursuance 
of any such warrant and has seized and removed liquor as aforesaid, 
any person found at the time on the premises, is, until the contrary 
is proved, deemed to have been on them for the purpose of illegally 
dealing in intoxicating liquor, and is liable to a penalty not 
exceeding 40s. (A). 

The constable may demand the name and addrc.ss of any person 
found on any premises on which be seizes or froui which be removes 
liquor as aforesaid, and, if he has reasonable ground to suppose that 
the name or address given is false, may examine the person turther 
to the correctness of such name and address, and may, if the 
person fail upon that demand to give his name or address, or to 
an.swer satisfactorily the questions so put to him, apprehend him 
without warrant and take him as soon as practicable before a justice 
of the peace (t). 

Any person so required by a constable to give his name and 


(e) I.icenninjf (CoMolidaHon) Act, 1910 (10 Edw. 7 & 1 GcO. 5, C. ‘ii), B. 73. 
Tt was held under the Wine end Boerhouso Act Amendment Act, 1870 (38 & 
34 Viet. 0 . 29), B. Id (now repealed), that tlie liconaed person must have un 
opportunity of explaining tho fact of having the liquor on his premises before 
liquor seized could be sold {(Jill v. liright (1871). 41 L. J. (m. 0.) 22). 

(/) licensing (Qmsolidution) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 82 (1). As to search wanants, generally, see title Ciuminal IlAW and 
'PBOCEnURB, Vol. IX., p. 310. 

(y) liceusiug (Cox^lidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
B. 82 (2). 

{h) lad., 8. 82 (3). “Dealing in” includes buying as well as selling 
McKenzie v. Day, [1693] 1 ft. B. 289; and see R,,v. Kxciae Cmniniuitmera 
1788), 2 Term Hep. 381). 

(0 licensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Goo. S, o. 24), s. 82 (4). 
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address, who fails^ to give the same, or gives a false name or address, ssot. i. 
or false information with respect to his name and address, is liable Relating to 
to a penalty not exceeding £5 (k). Sale of 

IntoxkatlBg 

(iL) WUhovi Avihariiy from JSaxise. liUiaon. 

322* If any person licensed to sell beer or cider permits or sulfers Consampeion 
any wine or spirits, sweets or made wines, mead or metheglin, to be o* 
brought into bis house or premises to be consumed there, or suffers 
any wine, spirits, sweets, mead, or metheglin to be consumed in his 
house or premises by any person, he forfeits, over and above any 
excise penalties to which he may be subject, £20 (1). 

323. If any person licensed to retail wine receives into, or keeps. Keeping 

or has in his possession, in any cellar, room, or place entered for spinta in an 
storing, keeping, or retailing wine, any spirits, he forfeits, in addi- 
tion to all other penalties, the sum of £50, which is denominated ^ ** 
an excise penalty; and all spirits found in any such entered cellar, 
room, or place are forfeited (m). On conviction of any such 
licensi'd person in any penalty for having spirits in his possession, 
or for selling or retailing spirits, his licence' for retailing wine 
becomes null and void, and must be so adjudged (m). 

If any person knowingly buys or receives, or has in his possession, 
any spirits after they have been removed from the place where 
they ought to have been charged with duty and before the duty 
payable thereon has been charged and paid or secured to be paid, 
or the spirits have been condemned as forfeited, he forfeits the 
spirits and incurs a fine equal to treble their value (fi). 

Suu-Saorr. 6 .—Sale or Delivery to Children. 

324. Every holder of a justices’ on>licence w'ho sells or allows Sale to 
any person to sell, to be consumed on the premises, any descrip- children, 
tion of spirits to any porsou apparently under the age of sixteen 
years, is liable in respect of oach offence to a ffne not exceeding 

20«. for the first offence, and 40s. for any subsequent offence (o). ^ 

Every holder of a justices’ licence who knowingly sells or delivers, Ddirerj 
or allows any person to sell or deliver, save at the residence or work- children, 
ing place of the purchaser, any description of intoxicating liquor to 
any person under the age of fourteen years for consumption by any 
person on or off the premises, excepting such intoxicating liquors 
as are sold or delivered in corked and sealed vessels in quantities 
of not less than one reputed pint for consumption off the premises 


(ft) Licenfiing (Conaolidatiou) Act, 1910 (10 Edw. 7 & 1 Qco. 5, c. 24), s. 82 (0). 

(/) beorli<niae Act, 1834 (4 & 6 Will. 4, a 85), s. 16; Einanco (1909-10) Act, 
1910 (10 Kdw. 7, c. 8), e. 51 (1). The penalty is to bo recovoted, levi^, 
mitimted, and applied in the same manner as other penalties (not being excise 
nenidties^ m by the Beerhouse Act, 1834 (4 & 5 Wiu. 4, o. 85), to be xecovored,* 
levied, nutigatea, and applied. 

(m) Refreshment Uouses Act, 1860 (23 & 24 Yict. c.* 27), s. 25; Finance 
(1909-10) Act, 1910 (10 Edw. 7, o. 28), Sched. VI. 

(n) Spirits Act, 1880 (43 & 44 Viet. o. 24), e. 149% 

(o) Lioenaing (Coiisoudation) Act, 1910 (10 Edw. 7 ft 1 Qeo. 0, o. 24), a. 67. 
See aa to other offences in connection with ohildren, Children Aot, 1906 (8 
Edw. 7, 0. 67), a 110, and title Ihfaxts ahd Ouildube, Vol. XYII., p. 172. 
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only, is liable in respect of each offence to a lino not exceeding 40«. 
for the first offence, and £5 for any subsequent offence ( p). 

But a licence*holder caniiut bo convicted if he has no knowledge 
of the sale, and Iho servant who sells the liquor honestly believes 
that the child is above the ago of fourteen years (q), or if he has 
not delegated his authority to the servant and does not know of 
or connive at the sale (i-). 

Every pcr.son who knowingly sends any person under the age of 
fourteen years to any place where intoxicating liquors are sold, or 
delivered, or distributed, for the purpose ol obtaining any descrip¬ 
tion of intoxicating liquors, except such intoxicating liquors ns are 
sold or delivered in curkud and sealed vessels in quantities not less 
than one reputed pint («), for consuniption by any poraun on or off 
the premises, is liable to like fines (t). 

If a perbon knowingly sends a child under the age of fourteen 
years to a public-house for intoxicating liquor, it is not sufficient, 
to bring him within the exception, that tho vessel is capable of 
being corked and sealed by tho vendor, unless tlioro is evidence 
that the sender intended the vessel to be corked and sealed before 
the delivery of the liquor to the child («). 

325. Tho exception giving a right to sell in properly coiked and 
sealed vessels is not confined to the sale of such liipiors as are 
ordinarily sold in corked and sealed vo-isels, but includes the sale 
of any intoxicating liquor which is in fact in a corked and sealed 
vessel(a). 

If a properly-corltcd bottle is not in fact properly sealed, it is 
no defence that the licence-holder honestly believed it to be 
properly sealed (6). 

If a bottle is so scaled with a label that tho label can bo removed 
witliout being torn, there is evidence on which justices are entitled 
to find that tho bottle is not sealed (^•). But, in order to convict, 
the justices must have aomo evidence before them that the par¬ 
ticular label in question can be roxtioved without being destroyed, 
unless at least it is a matter of common knowledge (d). 

326. The holder of a justices’ licence may employ a member of 
his family or his servant or approniiee, even if under the age of 
fourteen years, as a mesaengor to deliver intoxicating liquor (c). 

(;#) J.aciiriiiig (Ct>iisoluliiti(iii) Act, iOlO (10 lidw. 7 & 1 Ueo. 6, c, 24), 
B. 68 (1), (4). Tho exprearion “corked” means closed with a plug or stoniier, 
whether it is made of wood, or glass, or somo other material. The exiwssion 
“ sealed ” moans secured with any substance without the destruction of which 

the cork, idug, or sUqiper cannot bo withdrawn (Iiicensiuj? (Consolidation) 
Act. 1010 ao JmIw. 7 & 1 Geo. 5, c. 21). s. 68 (a)). V'-onsouuauon; 

M Groom v. Grimes (lOO-'J), 89 L. T. 129. 

(r) Emiryy. NdUh, [1008] 2K J). 20t; McKenna v. Harding (1906), 69 

V* Jr« 

(s) See p. 121, ante. 

'• (Ooneolidation) Act, 1910 (10 ISdw. 7 * 1 Qco. 6, c. 24), 

f. 08 (Z), (4). 

(tt) Farmiale v. DiKm^ [1907] 2 K. B, 613. 

(oj Jones V. Sherviwjton, [1908] 2 K. B. 639. 

(6) Brmks V. il/ajoft,ri002l-'> K B. 743. 

le) Mitchell v, Cramhaw, [1903] 1 K. B. 701. 

(<fl Uavdi V. Jl/cire«*f'« (1903), 8B L. T. 631. 

(e) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qoo. 6, c. 24), s. 68(3). 
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327. In the Oily of London, every }>oi*buii licensed to deal in 
excisable liquors who knowingly supplies any sort of distilled 
excisable liquor to any Loy or girl apparently under the age of 
sixteen years to be drunk on the premises, is liable lo a penalty 
not exceeding, for the first offence, 20s., for a second offence, 40»., 
for a third olionce, ,i‘5 (/). 

328. The holder of the licence of any licensed premises must not 
allow a child under the age of fourteen years to bo at any time 
in the bar of the licensed proiniHes, except during the hours of 
closing (</), and if a child is found in the bar as aforesaid, the 
licence-holder is deemed to have committed an offence under this 
provision unless ho shows that ho has used due diligence to prevent 
the child being admitted to the bar or that the child was apparently 
a person over the ago of fourteen (/<). 

Jf the licGuco-holder acts in contravention of this provision, 
or if any person causes or procures, or attempts to cause or pro¬ 
cure, any child to go to or to bo in the bar of any licensed promises 
exer pt during the hours of closing, ho is liable, on summary con¬ 
viction, lo a lino not exceeding, in resiJcct of the first offence, 40s., 
and in respect of any subsequent offence, £5 (t). 

ilut a licensee is not in all circuiu&Lunees liable if without his 
kuowlcdge his wife allows a child to he in tho bar of licensed 
promifccs (/.■) 

No offence is, however, committed in llie case of a child of the 
licence-holder or in the case of a child wbf^ is resident but not 
ritjploycd in the lieonsod premises, or who is in tho bar of licensed 
promises solely for tlie purpose of passing through in order to obtain 
access to, or egress from, some other part of the premises, not being 
a bar, where there is no other convenient means of access lo, or 
egress from, that part of the premises, or iu case of railway refresh¬ 
ment rooms or other promises construclcd, fitted, and intended to 
bo used in good faith for any purpose to which the hoMing of a 
licence is merely auxiliary (/). 

Soa-Sfcr. 'i.—Safe n<i hy ,'^iantlard Measure. 

329. All intoxicating liquor which is sold by retail and not in Sale not b; 
cask (m) or bottle, and is not sold in a quantity loss than half a 

\ / ^ T tncfuiure. 


(/) City i’olice Acl-, 1S39 (a & 3 Viet. c. xciv.), fl. 37. The groalor part of 
this statute (including b. 27) ie unri>])oalnd. (Fur ehoit title seo u2 & 63 Vick 
c. cxxvii., Pi'caiublo.) Coiupaio title lNF.VJfT3 and CninUKES, Vol. XYII., 
p. 172. 

{g) Children Act, 1008 (8 Edw. 7, o. 67), s. 120 (I). For closing hour?, .see 
pp. 88 cl SO)., ante. 

(h) Children Act, 190S (8 Edw. 7, c. 67), a 120 (2). 

(t) Ibid., 8.120 (3). 

(A) Jiimm V. Dutton (No. 1) (1011), 10-1 L. T. 609. 

(i) Ohildrcm Act, 1008 (8 Edw. 7. c. 67), b. 120 (4). Tho bar of lioqascd 
promises means any open drinking bnr or luiy part of the premiss exclusively ' 
or mainly used for the ealo and coiisiuaption of iuloxiutUing liquor, and tho 
oxpi-ossiona " licence ” and " lLCcn!.rd premia ’* have tno satno_ moaning as 

iu tho “■ - - —. 

e. 120! _ 
pp. 7, 8', ante. 

(m) As to the use of an unstamped cask, see Uayhy T. Taylor (1900). 82 
Ifc T. 803 


) Idcentung Acts, 1828 to 1006 (Children Act, 1008 (8 Edw. 7 , o. 67 ), 
(6)). For tho do^uitioni of ‘'licence’' End "liconsed pioniiscs,'’ seo 
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pint, must be sold in measures marked according to the imperial 
standards (n). 

Every person \Fho sells, or suffers any person under his control 
or in his employment to sell, any intoxicaling liquor so as to 
contravene this provision is liable, in respect of each offence, to 
a fine not exceeding for the first offence £ 10 , and not exceeding 
for any subsequent offence £ 20 , and is also liable to forfeit the 
illegal measure in which the liquor is sold (a). 

A notice that the vessel in which the liquor is sold is not ropre- 
Bouted either as containing any amount of imperial measure, or 
as being a measure of imperial standard, or secondary imperial 
measure of capacity, is not a defence (e). 

330. If a licensee draws beer into a marked mcasiire and 
pours it thence into an unmarked ve.sse 1 , which he then brings to 
the customer, who, however, cannot see the beer drawn and never 
sees it in the measure, the licensee may be convicted (p). 

But no offence is committed if the quantity purchased is 
measured into a measure marked according to the imperial 
standard In the sight of the purchaser and is thence poured into 
an unmarked vessel and a further quantity is then added without 
being measured, if the further quantity is not charged for {q)’ 

Sou-Sect. 8 .—Offences rdating to Closing. 

(i.) Infringing Closing Umire. 

331. Any person who, during the lime at which premises for 
the sale of intoxicating liquors are directed to be closed (i ), sells 
or exposes for sale in such premises any intoxicating liquor, or 
opens or keejis open those premises for the sale of intoxicating 
liquors, or allows any intoxicating liquors, although purchased 
before the hours of closing, to be consaiued on those premises, is 
for the first offence liable to a pen.'ilty not exceeding £ 10 , and for 
any subsequent offence to a penalty not exceeding £* 20 ( 5 ). 

''There are three distinct offences under this sGctiou—(1) sale 

or exposure for sale; (*2) opening or keeping open for sale; 
(8) allowing consumption on premises (t) ; and a conviction must 


(n) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. H, o. 2t), s. C9. 
As to tbe imporiul standards and mcosuroH goncrnlly, seo title Weights and 

(«) Payne v. Thomeu (1890), 60 L. J. (m. 0.) .3. 

Ip) Acfdy V. DlaH (1H87), 19 Q. B. D. 478 ; see also R. v. Anllon (1801), 3 
R&B. 568. 

M Pennirujlon v. Pin<wk, [1908] 2 K. B. 244. 

(r) By or in pursoanco of tho Tjiconsing (Consolidation) Act, 1910 (10 Edw. 7 
ft 1 Geo. 5, e. 24). 

(«) LioenBing (OoDOolidation) Aot, 1810 (10 Edw. 7 & 1 OwJ. 0, c. 24), g. 01 (1). 
'The closing hours prescribed in tho LicenHing Act, 1872 (35 & 3G Viet. c. 94), 
8. 24 (now repealed), ^oro held to apply to a liconseo whose licoiice was granted 
in 1871 and was still current after that Act came into foroo {Jones v. Cooper 
(1873), 28 L. T. 406). Ajb to a ploa of a local oustoin to be open during 
statutory cloaing hours, soo ^ 89, ante. 

(A Tennant Y. Cumberland (1858). 1 E. ft E. 401; Newmanv. RendyehetlSSS), 
10 AdL ft El. 11: Pedioe Ommieeiotur V. Eoberls, [lOO'l] 1 K. B. 369, 872; and 
sse tihe aigumont in Peaces 7 . Colman ( 1866 ), L. B. 1 0. P. 324, 326. 
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state for which offence the conviction takes place, and if it includes sbot. i. 
all these offences it is bad for uncertainty (a). Relating to 

332- A licensee whose servant is paid for intoxicating liquor 
during permitted hours upon promising to have it delivered at the Uanors. 
purchaser’s house may bo convicted of selling daring prohibited 
hours if, the promise not being kept, he subsequently hands the ciosin^mfre 
liquor to the purchaser at the licensed premises during closing 
hours (b). 

333. If a person purchases and pays for intoxicating liquor at Keeping open 
licensed premises during permitted hours of sale, and the liquor is set 

aside for him on his promise to return for it during permitted hours, 
and he subsequently takes it away during closing hours, thore is 
tio evidenco to support a conviction for keeping open during pro¬ 
hibited hours for the sale of intoxicating liquor (c). 

13ut a licciice-liolder kee{)s open for sale during prohibited 
hours if he accepts payment for intoxicating liquor during per¬ 
mitted hours, but promises to deliver it Bubsequenlly during 
closing hours at a place other than the licensed premises, even 
though the intoxicating liquor is at once set aside, if it is kept 
until after closing time in a building within the curtilage of 
the licensed premises, and is subsequently taken therefrom by 
the servant of the licence-holder during prohibited hours and 
delivered to the piucliapcr as promised (tij. 

334. An innkeeper docs not koop open for the sale of beer by Entertain 
entertaining his friends at his own expense, and supplying them 

with beer, during closing hours(c). ^ 

The holder of a justices’ licence is not liable to any penalty fur 


(a) jS'twman v. Dcutliib-hf 10 Ad. & El. 11. As to tlio ferra of con¬ 

viction under tlio foimcr law, boo Niwman v. Ilanlwicke (KaW) (l.S;JS), 8 Ail. 
& El. 121. 

(/)) iSaiiudtrs v. Thornq/ (1898), 78 L. T. 027 (whore salo was by wife, a^d 
dolivory was to puioliuscr's servant). 

(f) A/ucLiuziti V. SfM-ar (1902), iinroportod, but noted at 74 L. J. (k. b.) 
540, and lofcrrcd to 11905] 2 K. Jl. 220. 

(»Z) Nuhlett V. Tioj^imon, [1005] 2 K. B. 21-1. All three jiid^ps held that 
there hud been no sutlicient appropriation of tho boor to tlie puruhasci^s on the 
liiicnscd premisos on tho tiaturday, but Ijoid. AiiVisnsiosns, C.J., and 
Kennudt, J. (RtULsy, J., dissenting), further held that assnmin® there had 
been a complete appropriation of the beer on the fcjaturday, the licensee was 
iioverthelcss liable to Iro convicted, on the ground that delivery of the beer on 
Sunday was an essential condition of tho purcha.se, and that by opening his 
pri'mibC'S on that day for tho carrying out of a material part of the contract of 
Palo ho had opened them during prohibited hours within the meauiug of 
the Licoii.'-iug Act, 1874 (37 & 38 Viet. c. 49), s. 9. 

(f) Overton v. //awter (1850), 1 L. T. ."06. Under a provision (now repealed) 
a bocraeller was convicted of opeuing her bouse and selling booi- after closing 

hours, on ovidonce that sho refused to sell the beer, hut gave it, decliuiug the 

money offered, adding, however, that tho rocipiimt of the beor might send her 
Komo greens. The recipient did send some greons, whiclrshe would not have 
sent if bho had not rccuJvf.'d tho beer. The court quushod tho conviction, 
WiouTMAN, J., saying: “Tho evidence here di^ not justify tho conviction. 
Whether or not it was d gift, no fraud was intended, and there was nothing 
which amounted to a soiling “ {Ptiherkk v. Sargeni (1862), 6 L. T. 48). 
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frientis honti fide entertained by him at his own exponso (/). 

335. Where liccnsecl pi'cini.s(js are kept open for a short time 
iifler the legal closing hour, ))ub the justices do not iliul as a fact 
that they are kept open for iho sale of intoxicating liquor, and 
the judges do not think they can draw that infcronco from the 
evidence, a conviction fur keeping open for tho sale of intoxicating 
li(luor.s will bo quaslied (ff). 

336. There is, however, evidence to support a conviction for 
keeping open during closing hours for the sale of beer where 
a licence-holder lets a room in bis licensed promises for a meeting 
and, three-quarters of an hour after the house should have been 
closed, a side door is found iinfasloued and several persons are 
silting in tbo room transacting Ihcir business, with glasses, some of 
which contain beer, boforo them (/i). 

So, loo, thovo is evidence to support a conviction for keeping 
open if, after closing time, the door of licensed premises is partially 
open and Bcvernl men are inside, with glasses coniaiiiing intoxi¬ 
cating liquor before them, though thi.'y are not seen to consume 
anything (i). 

A licence-holder may he convicted of kco[)ing oj'on for sale 
during proliiiiitcd hours upon evidence that a man, during 
prohil)iled hours, wont to tho house and came out with a bottle 
of intuxicathig liquor (/,). 

A conviction for keeping ojien can bo supported on evidence of 
a witness that, during prohibited hours, ilic iront door was closed, 
but that he knocked and was adiuiitcd, that he saw the licensee in 
the house, and that he found persons on the premises and indica¬ 
tions tliat liquor had just been snjjpliod to thGai(Z). 

So, too, a licence-holder may be convicted of keeping open 
during prohibited hours i! the outer door of licensed premi-ses 
is, during prohibited hours, open and entrance is free to anyone 
from the street, tbo public rooms being open, and persons in them 
intoxicating liquor before them (w). 

But in order to constiliiLo the o/Tence of keeping open, there 
must he a kee 2 )ing open of the premise.s in the sense that people 
can get in from tho outside to have intoxicating liquor, or can get 
it &u];)plied to them when outside (a). 

337. A conviction for keeping open cannot be supported by evi¬ 
dence that during closing hours several persons came out of a side 
door of licensed premises, which was opened to let them out, the 
front door being shut, and that shortly afterwards another person 


(/) Licensing (CuU»bUdatiou) Act, 1010 (10 £dw. 7 & 1 Geo. o, c. 24), 
I. 01 (1) (a). 

• (f^) Calea ▼. Smith (1860), 1 L. T. 3G6. 

Ch) Pmne v. QiU (1877), 41 J. P. 742. 

If) ThempHon v. uhig (1889), 34 J. P. 214. 

(4) Brewtr v. Shepha^ (1872), 36 J. P. 373. 
m Finch V. BlundeU {l«02}r 5 L. T. 672. 

V) Smith V. Vauz (1862), 6 L. T. 46; and compore'p. 127, posi. 

;n) Police Commiasioner v. Roberta, [1904] 1 K. B. 368. 
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came out drank; but this evidence mishb perhaps support a con¬ 
viction for selling intoxicating liquor during closing hours (o). 

Nor can a conviction for keeping open be supported upon evi¬ 
dence that after the closing hour the front door of tbo licensed 
premises is open, and tWe are men drinlung intoxicating liquor 
on the licensed premises, if none of the men entered the premises 
after closing time, and the liquor was sold before closing time, and 
if no one would have been supplied had he entered after closing 
time(p). 

There is no evidence of keeping open for the sale of intoxicating 
liquor where, during prohibited hours, a man is drinking intoxicating 
liquor on the licensed premises with the licence-holder and is 
afterwards let out(q'). 

Nor is evidence that, tho outer doors being kept closed, customers 
who worn on the promises before closing time remained after 
closing time and w'ere served with liquor, suflicient to support a 
conviction for keeping open for sale during proliibited hours, 
though it would justify a conviction for selling during prohibited 
hours (r). 

838. If tho holder of a justices’ licence has two shops which 
are under tho same roof, in respect of one of which he Ixolda the 
justices’ licence, tliere being internal comraunicaLion from one 
shop to tho other, but at closing time parlitions are put up and 
all nu’iins of commnniculion with tbo shop in respect of which 
the licence is hold are stopped, the licenseo cannot bo convicted of 
keeping open his shop for tho sale of intoxicating liquor.% even 
though the other shop is kept open after the closing hour for 
liceuBod premises (s). 

if a sho[)kee|)tvi' who holds a justices* licence keeps open liis 
sl'.op during closing hours, but lochs up and keeps out of sight 
all intoxicating liquor, and refuses to sell any intoxicating liquor 
during closing hours, he cannot bo convicted of keeping open his 
shop lor the sale of intoxicating liquor {a). 

]3ut if a shopkeeper who holds a justices’ licence keeps inloxi- 
eating liquors during prohibited hours within sight of customers as 
though for sale, even though they are under lock and key, there is 
evidence from whicli justices may infer that the shop is open for 
the sale of intoxicating liquor (b). 

339. If in the course of any proceedings taken against the 
holder of a justices’ licence for contravening the provisions as to 
closing hours the licence-holder fails to prove that the person to 
whom the intoxicating liquor was sold is a bond fide traveller, but 
tho court is satisfied that the licence-holder truly believed that 

(o) Jeffvrton v. Jtichardsou (ISTI^ .% J. P. 470. 

(j») /r%d V. Harriett (1900), 82 L. T. SOJ. 

(g) Tmmni v. Cumherlmid (1859), IJB. & E. 401. 

(r) Jeffrey v. Weaver, [1899J 2 Q. li. 4-19. ; 

(s) Bn'gden v. Iltigkea (1870), 1 Q. B. D. .'130; urnl us to iutumal com- 
iiiiixiication, soo also p. 131, foat. 

(a) TaaadX v. Ovemcn (1877), 2 Q. B. D. 383. ^ 

(5) Ex parte Joyut (1874), 38 J. P. 890. 
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such person was a ImS. fide traveller, and farther that the licence, 
holder took all reasonable precaution to ascertain whether or not 
such person was a bond fide traveller, the court must dismiss the 
case as against the liceiice-holder, and if it thinks that such person 
falsely represented himself to be a bond fide traveller, the court may 
direct proceedings (c) to be instituted against such person for sc 
representing himself (d). 

The burden of proof that a person supplied with liquor is a 
traveller or lodger lies on the licensed person (e). 

340. If a very lai'ge number of people is supplied with intoxi¬ 
cating liquor on licensed premises daring closing hours, the 
great majority being bond fide travellers, the licence-holder may 
nevertheless be convicted for keeping open for the sale of intoxi¬ 
cating liquor, if the court concludes from the evidence that all the 
people were not bond fide travellers (/). Evidence that some bond 
fide travellers and some persons not travellers or lodgers are on 
licensed premises is suflicient to support a finding by justices that 
the premises were kept open for tho sale of intoxicating liquor to 
persons other than travellers and lodgers (g). 

But it seems that where an innkeeper has opened his house 
during prohibited hours for the bond fule supply of refreshment to 
travellers arriving at an adjacent railway station, tho mere fact 
that intoxicating liquor is supplied to one or two persons not 
travellers will not justify a conviction for keeping open for the sale 
of intoxicating liquor, if the innkeeper doe.s not intend to supply 
liquor to nuu-travcllers, and does not know that it is supplied to 
them (/«)• 

(ii.) Conaumptiun of Intoxicating Liqitor in Jte/renhmenl Huuee. 

341. If any person, licensed to keep premises licensed as a 
refreshment house but not for the sale of intoxicating liquor, 
allows any intoxicating liquor to be consumed on the premises 
during the hours during which che same premises would, if 
licensed victualler’s premises, ho closed by law for the sale and 
consumption of intoxicating liquor, he is liable to a penalty not 
exceeding for the first offence £10, and for any subsequent 
offence, £20 (i). 


(e) Under the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & I Geo. 5, 

e. 24). 

(d) Hid., 8. 61 (2). As to who is a traveller, see p. 94, ante. 

(e) RoherU v. numphreya (1873), L. B. 8 Q. B. 483: Stacey v. MUm (1876), 39 
J. P, 103; Gatlim*jre v. Qoodall (1874), 38 J. P. 697; Stiinmary Jurisdiction 
Act, 1879 (42 A 43 Viot. c. 49), s. 39; and see S’aylor v. Humphriea (1864), 
17^ 0. B. (KT. b.) 689; Davia v. Scrace Q869)t Jj. SL 4 0. P. 172; the law as 
w down w Vojdey v. Burton (1870), Li & 6 0. P. 489, under stat. (1848) 11 * 
12 Yict. 0 . 49, B. 1 (now repealed), being now altered. 

(/) Qallmum v. OoodaJl, aupra. 

fp) WaU V. Olmia}iar (1876), 32 L. T. 856. 

(a) PracktY. Cdman (1866), L, ^ 1 0. P. 824 (decided under the repealed 
■tat. (1848) 11 ft 12 Viot c. 10, a. 1). ^ 

(«) Licensing Act, 1872 (36 ft 30o. 94), a. 27. 'As to refreshmant houMs, 
ww p. 92, ante. 
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(iii.) Umsnmittion o/ Ititwimlniff Lu/wtr in Ur/rexhvutta Ueaae Licensed far 

Snle of Witte. 

342. If any person, keepiiig a refreshment house licensed for 
the Bulo by retail of foreign wine, and bound to close at 10 p.ni., 
sells or exposes for sale in such rofresbmciit house, or opens or 
keeps open any such refreshment house, for the sale of intoxicating 
liquors dtiring the time that such lionso is directed to be closed, or 
during such timo as aforesaid allows any intoxicating liquors to be 
consnm(!d on such premises, he is liable for the first offence to a 
penalty not exceeding iiJU, anil for any subsequent offence to a 
penalty not exceeding .L‘t!0 (A). 

(iv.) In cases uf Riot. 

343. Any person who knops open his premises for the sale of 
intoxicating liipiois during an,y Lime at which the justices have 
ordered them to be closed in cases of i'iot(l) is liable to a penalty 
not exceeding £50 {m). 

Sub-Seot. 9 .—Offences rthiting to Prodmtivn nj lAcfnee. . 

(i.) Excite Licence. 

344 . If any ])orson licensed to carry on any trade or business, 
or make or s(dl any goods for which an excise licence is required, 
docs not produce and deliver sui‘h licouco to he read and examiued 
by any ollicer of Customs and Hxcise, within a reasonable time 
after sucl'. ;>fficer has demanded the production Ihurouf, such person 
for each such offence forfeits the sum of £‘20 (/i)> 


(ii.) Jusfices' lAcetf'e. 

345. Every holder of a justices’ licence, or of a general or 
special order uf exemption made by a local authority (o) in relation 
to closing hours, must, by himself, his agent, or servant, produce 
the licence within a reasonable time after the production thereof 
is demanded by a justice of the peace, constable, or officer cf 
customs and excise, and deliver Ibe same to he read and examined 
by him. ' Any person who fails to comply with this enact¬ 
ment is liable in respect of each offence to a penalty not 
exceeding £10 (p). 

Sub-Sect. 10.— Forgery of Justices' Licence. 

346. If any person forges or tenders, knowing tho same to 
have been forged, any justices’ licence, he is liable in respect of 
each offence to a fine not exceeding £ 20 , or, in the discretion 

Ik) Licensing Act. 1872 (35 & 86 Viet. c. 94), g. 28. 

u) See p. 93, ante. 

tin) Liopnaing (Consolidation) Act, 1910 (10 Kdv. 7 A 1 Gpo. 5, o. 24), a. 03. 

(n) Excise Luences Act, 1325 (0 Qeo. 4, c. 81), a. 28. As to such officers, see 
note (a), p. 17, a*t«. 

fo) “nder the Licensing (Consolidation) Act, IWO (10 bdw. 7 & 1 Geo. 5, 
0. 241. 

(ji,) Ibid., 8. 84. 
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of lilt) tiuirt, to imprisonnioiii. for .iny porioil not exceeding eit 
months Avith or wiUiout liard labour (i/). 

If any uiiaiit.h<n'ised ]Hn'son iniiluteB or aiVixos an iin})reBsion of 
any official seal or stiiiii]) on any justices' licotwe or iniilatiou of a 
juslices’ liceni-o, or knowingly ustss a justices’ licencu or imitation 
of a justices’ licence falsely purjiortijig to be sealed, he is guilty 
of forgery, end is on conviction on indictnu-.iit punishable 
accordingly (r). 

Sia r. 2. —Itrluliuy to the Jtondation of d Vrcmisct, 

Sru-SscT. 1. .Vco<jr dr. 

li.} Ill/ ll>‘i<^er o/ Kj'i'ihi' l,ii'i>irr. 

347. Every person reijuiif d by any l.iw of exi ise to make 
entry of his pnonisi's. in order to carrv on lin rein any trade or 
business for Avhicji an exciso licence is required, and who lias 
taken out such licence, must paint or cause to he ]/aiiitod, or 
place inul llx in letters i>nhlicly visible and legible, and at least one 
incli long, in and upon his entered prcinisos, his name at full length 
(or where there are partners or move than one jierson engaged 
in carrying on jointly the same Irade or business, the name or 
style of the linn or jiartnersbip), and after sncli name the wur<l 
“ licenseil,” ailding thereto the words necessary to express the 
purpose for which such licence has been granted ; and must cause 
such letters to be painted or placed, and fixed in such conspicuous 
place ou the outsidi- of the front of the premises, over the principal 
outwaid door or gate, or entrance door tlioroto, and not more than 
three feet from the tup of such outward door or gale, or entrance 
door CO. 

No person who is not licensed to carry on any trade or busineps 
for which a licence is requiredU) may put or have any such letters 
as aforesaid upon his jiroiiiises, or any letters iniporting that he 
carries on any such trade or hnsiness, or is licensed so to do (s). 

Kvfiry ’,)t!r;-;j)ii who fails to paint or place and lix siieh letters or 

to keep them so painted, placed or fixed, or to renew the same when 
nocessary during the continuance of his licence, or acts in contra¬ 
vention of the above provisions, for every such offence forfeits the 
bum of JL'20 {s). 

(il.) liy ilf.hler of Jnbikm' Ijxnure. 

348. The holder of a justices’ licence must cause to be painted 
or fixed, and must keep jiainted or fixed on the premises in respect 
of which his licence is granted, in a conspicuous place and in such 
form and manner as the licensing justices direct, his name, with 
the addition after the name of the Avord “ licensed,” and of words 
sufficient, in the opinion of the justices, to express the business for 
which his licence h.aB been granted, and in particular (1) of words 

if) Liasiising (Cteipolidation) Act, 1910 (10 Edw. 7 & 1 Geo. b, c. 24), b. 41 (2). 

(r) ntvL, 6. 44 (1). And bco as to forgery general!}', title Cumr.NAb Law 
AVD PKOcrJ)URJi:, Vol. IX., np. 711 aeq. 

(a) Excise Licences Act, fH25 (B Geo. 4, c. 81), a. 38. 

(tj That i'*, hy the Excise Jiiceuces Act, 1S25 (0 (Jeo. 4 , c. 81). 
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expressing whether the licence authoi-lses the sale of intoxicating 
liquor to be consumed on or off the premises only, as the case may 
be; and (2), in the case of a six-day licence, oE words indicating 
that the licence is for six days only; and (3) in the case of an 
early-closing licence, of such words as the lieen.^ing Justices may 
order for giving notice to the public that the licence is an early- 
closing licence. 

No person may have on his preinises any words or letters 
importing that he is authorised, as the holder of a justices’ licence, 
to sell any intoxicating liquor which he is not in fact duly autho¬ 
rised to sell. 

Every person who fails to comply with or acts in contravention 
of the above provisions is liable to a penalty not exceeding, lor the 
first ofFonco, i!10, and for anj- Hubsequeut offence, £20 (?m. 


SuB-Si?CT. 2.~ Xotice oT I'.'xnnjifi' n Order. 

349. A notice in such form as may be proscribed by the local 
authority (tO, stating the days and hours during which tlie premises 
are pemiiuod to bo open under a gonenil orilcM: of o\Mnptioii, must 
be «(fixed and kept alfixed in a c-onKpicuou« position outside the 
])rciniso3; and if tlm holder of the order of oxemptioii makes 
default in aflixing or in koe})iug alfixod tho n'’>lioe in inanrier 
above mentioned, during any part of the iiu:o for which his 
exemption is grunted, ho is lisiblf, in r('S])ect of each oftence, to a 
line not oxcroding Xii. 

Ev( rv person who kiops alfixod to liis inomisos any such notice 
when lie does not bold a general order of exemption is liable to a 
penally not exceeding X'lOfo). 

Srr.-Sn< T. .i,--J‘ilrrnat n iHt I'liup /'ni-u' IU''irf, 

330. 1‘A’ory jievson who makes or nsps, nr allows to be iniulo or 
used, any internal communication bclwcc-n any liocnsed premisos 
and any unlic( n-''d in'cmis^os which arc used lor ]iulilie entertain¬ 
ment or resort, or as a refvoslvment house, is liable to a line not 
oxcocdiiig iilO for »’very day during which sucii comuiunicalidn 
remains open ; and in addition, if ho is the holder of a justices’ 
liconco, forfeits that licence (JO. 

In the meirepolitan police district, every person wiio makes or 
uses, or allows to bo mailo or used, any iniernal communication 
between anv hou;.c. shop, room, plai-i' ot public, resort not 
licensed for the sale of wine, siiirils, beer, or other exci.sable 
iivticlcs, and any hou'^o, sliop, room, or plaeo licensed for ibo sale 


p/j 1 liccur-iii^a (('•Hi'-iiliil.itiiiii) A<’*, (10 J'Mft'. , A I . 1 , «■. ’Jl). s. i-l. 

U'\ A-. Id tlto Miillmiity, si>i' iidI" ((). p. {•.'», -i h. 

Id) 1 .ii'dUMiii' (< Ai't, li'lO I'lilw. 7 A 1 ft, c 21] 

A « _.-..I,.... .. J 


i^rrrcii' i • v . ■ r ... -- - 

I If. & N. ISO; ICv fMvie hut'h (ISftT). H. &■ N. H‘». KtUm v. | KS}»9 
1 (1. B. Sci. iliMinitiDH of “ I'liH'O *»!’ piilili,- n-'ort” in the I'liblii 
IIimIDi Ai’lJ. Aiiu'inlisii'iit^ Ai 1. isno lyi'I A •'»! \ i» r. .’I'.P, :!(i (<ii ; iiiikl u-. ti> : 

fil iri< til w hli'h dll' imlil).' Ili\i' il.'i'r i ''ll' I'm V. 4; 

J l\ 4Uy t'liinjrii' yl 11 , ill til iidfiiril niitiiniiiiii'.Ui.in. p I-7. iihlr. 
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of wine, spirits, beer, or other excisable articles, or in which wine 
is sold by a free vintner, is liablo to a penalty of not more than JglO 
for every day that sncli communication is open (c). 

There is an almost oxsietly similar provision relating to the City 
of London (d). 

Si n-Sr.CT. AJmis'tion to (^rndahle, 

351. Any constable may, for the purpose of preventing or 
detecting the violation of any of the provisions of the Licensing 
((''onsolidation) Act, 1910G’), which it is his duty to enforce, at 
all times enter on any licensed premises. 

Every person who himself, or by any person in his employ or 
acting by his direction or with his consent, refuses or fails to 
admit any constable in the execution of his duty demanding to 
enter in pursuance of this provision, is liablo to a penalty, not 
exceeding for the first olYeuco ^'5, and for any subsequent oilonce, 

not/). 

352. If nn demanding admission a conslnhle gives as his only 
reason for demanding entry that be wishes to visit the house, and 
he does not, before demanding entry, suspect the coimuission of 
an actual ofTence against the Liccn.sing Acts, and the licenee- 
holdor refuses the constable aduii.'^sion for a short time, the 
licence-holder may ho convicted (//). 

If the servant of a licensed jierson refuses admission to a con¬ 
stable when the licensed person himself is at the time managing the 
business of the house and is unaware of his servant's action, and 
has never given any directions to his servant to refuse a constable 
admission, the licensed pcnsmi cannot he convicted (/«). But if the 
act of llio servant is within the general scopo of his employment, or 
if ho has been evpressly or impliedly antlinri.scd by the master to 
do such an act, the master is liable, but not otherwise (il. 

353- An outhouse in the yard of an alehoinse, though only used 
as a cellar, is, if part of the licensed premises, a place to which a 
constable has a right of ontvy ije) 

But a constable is not entitled to enter a room in an inn, which 
room has been let by the innkeeper for specified tinies under an 
agreement of tenancy, upon one of the times during which it is in 
occiijintiun of the tenant, at any rate nnless the constable has 

(c) MotropoUtan Police Act, 1839 (2 & 3 Vict. o. 47), s. 4.5. The words 
“ houoo, ehup, room, or pLwo ” aro ull quolilioil by the words “ jiiihlic resort ” ; 
pee ibid., 8. 44, and preceding recital; (Sty Police Act, 1839 (2 & 3 Viet, 
c. zeiv.), H. 28, anil proroding i-ocital; tlreat WenUm /toil. Co. v. tiwindon and 
iJittiU-nhiin. Jtuil, Co. (1684), 9 Apj). Ous. 787, per Lord lIUAMWKLri. at p. 808. 

(tJ) (Sty Police Act, 1839 (2 & 3 Viet. c. xoiv.), 8. 29. 

(e) 10 ]^w. 7 & 1 (Jeo. 6, c. 21. 

(/) /7-vl.,g. 81. 

(g) B. V. Jhhbim (1883), 48 J. P. 182. 

(A) Caswetl v. fTmiiirtd House Juttieeg (1889), M J. P. 87. 

(f) Abrahams v. iDeakin, [1891] 1 Q. B. 5l«, 0. A.; fUnhnan v. BaJeer Co. 

(1896), 12 T. L. II. 451, (J. A .; soo Hamon v. linf/er, | l»()l] 1 K. B. 390; niiil 
compare Masssy v, Morriss. [1894] 2 Q. 13. 412, 414. Soo, gonorally, tillu 
AaKNCY, Vol. 1., p. 166. . 

(4) n. V. TaH 0861) 30 I.. J. (M. C.) IV7. 
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reason to suppose that some offence against the Licensing Acts is Sbot. 2 . 
being committed (2). Relating 

A constable has no right of entry upon the promises of the to the 
holder of an excise retail licence if the holder has not and does not Regnlatlon 
require a justices’ licence (»»). 

354. Any officer of excise may, at nil times during the hours in — 
which any house licensed for tho retail of beer or cider is kept Right of 
open, enter into every bouse, cellar, room, or place entered for the 
storing, keeping or retailing of beer or cider, and make search for ® 
and seis^e all wine, spirits and sweots which may be found in any 

such place, and examine all beer or cider kept therein (n). 

Any officer of excise may, daring tho hours which any house is 
kept open for the sale of beer after the rate of l^d. or ^ter a less 
rate tho quart, enter into every such house, cellar, room, or placo 
for the keeping or retailing such beer, and make search for and 
seize all wines, spirits, sweets, and all beer which may not lawfully 
be sold there (o). 

355. All con.slables and officers of police may, when and so Entry into 
often as they think proper, enter into all houses licensed as refreahmemt 
refreshment houses and into and up'’>n the premises belonging 
thereto; and if any person licensed to kcop a refreshment houso, 

or any servant or other person in hia employ or by his direction, 
refuses to admit or does not admit any constable or officer of police 
demanding admittance into such refrc'-hraent house or upon such 
premises, tlie person so licensed must, for tho first offence, forfeit 
and pay any sum not exceeding £5, together with the costs of 
conviction, to be recovered before one or more justices of tho pence, 
on information or com])laint made within seven days next after the 
(lay on whicli such offenco was commiltod. Any two or more 
jukicos before whom any such person is convicted for tho second 
timo of any such offence may adjudge (if they so think lit) the 
licence or licences of such offender in respect of such refreshment 
houso to bo forfeited, and that he be disiiualified from liaving any 
licence granted to him under tho Refreshment Houses Act, 1860 (/>), 
in rosp(?ct of such house for the space of two years, or for such 
shorter space of time as they may think proper to adjudge ((/). 

356. An officer of customs and excise may at all reasonable Premises nwd 
times enter and inspect any premises used for tlio purposes of for brewing, 
browing by a brew(ji- other than a brewer for sale, and examine 

the voasels and utensils used by him for the purposes of brewing (r). 


(0 Dunmn v. JhumUuti, [1W)7] I tl- 
’m) Harris(iny. HcJ'Mtel (1884), ftOli. T. ‘.IlO. 

«) BeerhoiiM Act, 1840(3 & 4 Viet. c. •>!), s. 11. 
o) Jbid,, 8. 12. 

(w) 23 * 24 Viet. c. 27. . , 

(o) JbiiL,F. 18, which ia ropoalod, w) r.ir as itreUlcs totho/ale of iiitoxioatinjf 
liqnom or any ofl<mc 08 connected therewith, by the Licensing Act, 1872 (35 & 
o<i Viet, c- 94), 8.7.» and Sched. II. / , „ . 

(r) Inland Rovonno Act, 1880 (43 & 44 Viet. c. 20), R. 35. ‘'Officer” la 
defined n» ** officer of Inland Rovoinie” [ibid., a. 2), but by the effect of Ihe 
l-'iuiincft Act. 1908 (8 Kdw. 7. c. Ifi), "■ 4. and thc^d'lxcsihc Traiwter Order. 1909 
(Imudou OicMtc, lOOO. Iflili I'VluimrY, I2l2)..t.he dutian roferr^ to in the text 
arc iMiw i iirriwl cut by tho Ofnjnuiaslorioi* of Ouatuma and ISncise. H*!b hUa 
note (a), p. 17, , 
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An officer of Inland Eevenue(«) may at any lime enter the 
premifoa of a dealer in or retailer of spirits and inspect and examine 
the spirits in his stock or possession, and take sani])1cB of any such 
spirits, paying the usual price thereof for any saraiilo so taken (t). 

Sob-Sect. 5.— jloliiiny l^cditiouB Meeltnya, 

357. Any two or more justices of the peace acting Cor any place 
may, upon evidence on oath that any meeting of any society (w) 
or clul) (f) declared to be an unlawful comliinalion and confederacy, 
or iiiiy meeting for any seditious purpose, has boon bold at any 
house, room, or place licuused for the sale of ale, beer, wine, or 
spirituous liquors, with the knowledge and consent of the person 
keeping such house, room, or place (a), adjudge and declare tlie 
licence or licences for selling such liquors gi anted to the jierson 
keeping snch place to be forfeited, arul the person so keeping such 
place is, from and after the day of tlie date of such adjudication 
and declaration, and notice thereof given lo him In), liable to all 
the penalties and forfeitures for any act done after that day to 
which such person \YOiild bo liable, if such licence or licences had 
expired or otherwise determined on that <hiy (b). 

Strn-SECT. 6.— Ofenrra in rdation io Cuh^inhlea. 

358. Any holder of a justices’ licence (1) who knowingly liavhours 
or knowingly suffers to remain on his premises any conslahlo dining 
any part of the time app'drited for liis being on iluty, unless for the 
purpo.-je of keeping or restoring order or in cxeciitimi of his duty; 
or (2) supplies any liquor or refreshment, wlu’llu'r by way of gift or 
sale, to any constable on duty unless by aullmiity of sonjf, sujierior 
officer of the constable; or (3) bribes, or atLcm]iln Lo brihf'. any con¬ 
stable, is liable to a iienalty not exceeding for the first oflVnco .L'lO, 
and not exceeding for tlie second or any subsequent offence jC20(c). 

If a police constable is served with liquor while on duty, hut the 
licensed pei'son is not aware that he is on duty, and is natundly 
led to suppose he is not on duty by liis dress, tho licunscrl person 
cannot bo convicted (jJ). 

If the servant of a licensed person knowingly suiqdies liquor to a 
constable on duty, the liconsod person may ho convicted, although 
he did not know of his servant’s act (c). 

359. Any viptualler, or lu'opnr of any house, shop, room, or 
other place for the sale of any liquors, wbethor spirituous or 


(«) See note («), ]). 17. nut'-, 

(<) SpiritR Act, ISSU (-la it 'l-l Vid. c. Ul), h. Ml. 

(it) By tlie Unlawful Sofu-lii s Ad, I7!<!i (:•■.» ih-i. :5, ••. 7!i), r. 11. 

(n) By tho Soditiimrt Mi‘f'iiiii>-i Act, ISJ7 ',.07 lieu. c. I!»y 'I'lio wciil 
"club” docs nut appear in tho Unlawful iSooictii-s Acl, 17!U» (.'ly iico. o, u I'J;, 
• ■■ 

(«) Tho provibious as fo “knowlodgo luiil cunsoiit" ami “nofice” do lu-t 
np[»oar in the Unlaltfiil SucidK s Aot, I7yy (;;w (!fo. ‘A, c. 7!n. s. J1. 

(/i) Ibid.; Seditious Aleellii};^ Ad, I.S17 {fn Uh». ;i, c. 1S»). As to unlawfi;! 
•ocioties, nee title OkiMiitai. law akh PliocEnunR, Vol. JX., pp. 406, 4e7. 

(c) laceneing (ConBolidatiOn) .Vd, 191u Oh Kdw. 7i & 1 U-oo. &, c. y i), a. 7S. 
A-3 constables generally. e.t.u title Po;.Trp 
i./| V. m Rtdzrn, |lf»y5l 1 U B- '-'I:*. 

{a; Ali,n,„i V, (i;.7l), U. li.y U. U. w:' 
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olliorwiKP, wVio kiKiuingly luirbours or onlortairiM any ounstifibU', or Sfpt. 3. 
purmitu the cutiuiablu to abide ur iTsixiaiii iti such lioiise, ehop, rooui. Relating 
ot other plaeo during any ]):irt of Iho time ajipointed for his being to the 
on duty, is liablo for every such olTruice, ii}»on conviclion before Itegulation 
two justices, to a penalty not excoedijjg .1'5 (./). of Licensed 

360. Jn })lai‘os whore the Towns Police (.’lauscs Act, iyj 7 (fi), 
applies, every victualler or keeper of any ])ublic-]iousp, or any person Towns Police 


licensed to sell Avino, beer, cider, or other fermented or distilled Act, 

litpiors by retail to be consumed on the j)r(*inisf‘!-', wlio knowingly 
harbours, or entertains, or suHc.rs to remain in lii.^ 2)ublie-houso or 
])laco wherein lie carries on bis business, any constable during any 
})art of tbe timo ajtpointed for bis htdiig on duly, unless for the 
])ur2)ose of quelling any disturbance <ir restoring order, is liable for 
every such ulTcncc to a penalty not cxcec<lu’g t'lio {h). 

Si 7.— Jfnrl‘OUi iiitj Thinvit. 

361. Jfi .seems that at common law iimLcejuirs maybe indicted At common 
{ind fined us being guilty of a public nuisance if they usually 
liarbour thieves, or ijctsous of scaudalouB roputaiion, or sutfer 
frequent disoider.s in Llicir houses (i). 

362. Kvery ]H;Vsou avIio occuiiii 3 or kee ps any heuso or place prevention if 
where ijiloxicating liquors are sold, or any place of public enter- cnmesAct, 
tainment or public resort, and knowingly lodges or knowingly 
harbours thieves or re}uited thiivcs, or knowingly ijcnniis or 
knowingly suirers them to meet or a;'^emble therein, or knowingly 

allows «}><• deposit of goods therein having reasonable cense for 
believing them to be stolen, is liable to a penalty not exceeding 
£10, and in default of jiayiuent to be imprisioncd for a i)eriod not 
exceeding four moxiilis with or without bard labour, and the 
court bLloru which hu is brought may, in addition to or in lieu of 
any jieualty, require him to enter into recognisances, with or 
without sureties, for Iceeping the peace or being of good liebaviour 
during twelve months, provided that (1) no p.n-son nxusl be 
imprieoiK.d f(»r not Jinding sureties in purRuanee of ibis enactinept 
for u longer period than three nioiillis; and (‘2; the security 

required from a sui cty must not exceed £‘20 (,7). 

Any licence for the sale of iutoxicaling liquors which has been 
granted to tbe occupier or keeper of any such place may, in the 
discrcliuii of the court, be forfeited on his first conviction, and on 
his second conviction his licence must be forfeited, and he is dis¬ 
qualified for a period of two years fi'oni receiving any such licence. 

"Whore tw'o such convictions have taken place within a jxeriod 
of three years in respect of the same ixrcmiRPs, whether the 

(/) County Police Act, 1S159 (,2 & y Viet. o. 93), h. l(j. 

(9) 10 & 11 Viet. 0. 80 . 

(h) JbitL, B. til. 

(t) 3 Bite. Abr., tit. Iiina and Innkeopow (A.), (ilh ed. (1807), by Qwillim, * 
p. (560. As to tbe Nubilities of innkeepers, see title Ixsj and Innkexvsbs, 

Vol. XVn., pp. 306 rf set}. 

(j) Provontion of Crimos Act, 1871 (34 & 35 Viet. c. 112), s. 10, As to 
places of public entcrtuinmciit ^ncrtilly, see litlu Tubatixes and Other 
VtACKa or Entertainment ; as to racecourses, see also title Gavino and 
Waokkino, VoL XY., pp. 286, 287. 
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punjon i oi'iivlcted were or worn not Mio fiamo, Mio I'oiirL imi.sl. ilirout 
tlint for a Inrm uot excotjilin;^ ono year from tho date of tho last of 
Bueli eonvictiona no Ruch licence shall bo granted to any person 
A\lnitevcv in respect of such preuii.so8 (A). Any licence granted in 
contravontion of this ]ir(>vi,sion is void (A). 

363. Any licoiisod person bruuglit before a court in ])iirsuaneo 
of the provisions referred to in tlio preceding paragrujih must 
produce bis licence for examination, or if it is forfeited must deliver 
it up alfcogetlier, and if he wilfully neglecl.s or lefuses to produce his 
liceiici' he is, in addition to any other penally under these provisions, 
liable on summary conviction to a penalty not exceeding (A). 

Aliy person convicted under these provisions has a right of 
appeal (/). 

364. If the occupant of a place where intoxicating liquors are 
sold allows a meeting to he hold tlierc for tho purpose of getting 
up a subscription in aid of the family of a man charged with an 
offence, and of procuring means for his defence, and several thieves 
or reputed thioves, known by the occupant lo be such, are present, 
the occupant appears to bo guilty of an offence under tho pro¬ 
visions referred to above (m). 

Scu-SEor. 8.— JUi&rderli/ Ifotnes. 

(i.) Kfepimj DiaOrdrrhj ITotiae. 

365. Any holder of a justices’ licence who knowingly permits bis 
premisps to be the habitual resort of or place of meeting of requited 
prostitutes, whether tlie object of their so resorting or meeting is 
or is not prostitution, is liable, if he allows them to remain 
thereon longer than is necessary for the jmrposo of obtaining 
reasonable lefrei-linient, lo a penalty not exceeding for the first 
offence illO, and for any subsequent offence i “20 in). 

There is sufficient evidence lu support a conviction if a largo 
number of prostilutes are on licensed preiniseh. many of thorn 
taking refreshments and talking with men, and tho liceiico-holder 
is told xvhat the}' are, and a sbort tune afterwards somo of the 
women are there with other prostitutes, only a few of them taking 
refreshments, and they are going out and coming in with mou (o). 

When it has been proved tliat a number of prostitutes assembled 
at the hnuHe of a licensed person, it is admissible evidence against 
him, for the purpose of proving that he knew they were prostitutes, 
that on a previous occa.sion several of the same women met together 
at his house fp). 

(A) Prevention of Crimea Act, 1871 (34 & 3S Viol, c, 11 a), h. 10. 

(/} Statute Law Bovieion (SnbHtitut^ Enacimentfl) Act, 1876 (39 & 40 Viet, 
e. 20), 8. 3. As to procedure on ajipcal from courts of Hiiminory jurisdiction, 
isSe title MaoisTAATES. 

(m) MarahaU ▼, Foai (1871), L. R. 6 Q. B, 370, decided under the repealed 
nabitual Criminals Act, 1869 (32 & 33 Viet, a 99), s. 10. 

(ti) Licensing (CoftsolMaUoii) Act, 1910 (10 Edw. 7 & 1 Gbso. 5, o. 24), b. 76. 
As to disorderly houses, see tiUo OitmiNAZ, Law Ain> Pbocedubx, Vol. IX., 
pp. 341 et aeq, , 

_ (o) Whitju^v. Baiutbridge (1866), 80 J, F. 644, deddud under a somewhat 
■izimar local statute. 

( p) Parker v. firttn (1862), 2 B. & S. 299. 
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But a conviction cannot be supported if all that is proved is that 
a known prostitute is seen on the promises and the licensee speaks Relating 
to her when a policeman enters, and that the prostitute, who has to the 
then no refreshment in front of lior, leaves immediately ( 9 ). Regulation 

The point that there is no evidence of knowledge on the part of of hicenaed 
the licensed person, if not taken at the hearing, cannot be taken ™°da ea. 
on appeal by special ease (?*)• 

366. Every person licensed to keep a refreshment bouse who Refresbrnent 
knowingly HuJTers any unlawful games or gaming therein, or 
knowingly siiilTcrs prostitutes, thieves, or drunken and disorderly 
persons to assemhlo at or to continue in or upon his premises, or 

does, suffers, or permits any act in contravention of his licence, 
must, upon conviction thereof before two justices, pay for the first 
offence a fine not exceeding AOh., for the second offence a line not 
exceeding 1*5, and for every subsequent offence a line not exceeding 
£ 20 , or }>e subject to a forhiiture of his licence, at the discretion of 
the jnslicoH before whom ho is convicted; and in case of such 
forfeiture of his licence such person is disqualified for the space of 
one year then next ensuing from obtaining a fresh licence; such 
fresh licence, if obtained within the said year, being absolutely 
null and void to all intents and j)urposes (a). 

It appears to be necessary to snpjaut a conviction that the 
prostitutes should assemble on the premises in their capacity of 
prostitutes, tliongh not necessary that they should be there for the 
purpose of prostitution, and the question of the capacity in winch 
the prostitutes are on the premises is one of fact fur the justices ( 0 * 

367. In j)laccs w'here the Towns Police Clauses Act, 1847 (w), Towns PoH«. 

applies, every person keeping any liouac, room, shop, or other place ^ct. 

of public resort for the sale or consumption of refreshments of any 

kind, who knowingly suffers common iirostitutes or repuled thieves 
to assemhlo at and continue on his premmos, is for every such 
offence liable to a penalty not exceeding £5 (a); tlie keeper of a 
licoiised alehouse is witliin Ibis provision (h). 

if the Towns Police Clauses Act, 1847 (u), is incorporaled in a 
local lt)iprovoTnent Act which gives the jicualty to the Improve¬ 
ment Commissioners, their autberity is not necessary to the laying 
of the information (h). 

368. blvery person who has, orkeqjs, any house, shop, room, or ’jiLoimIoii. 
place of public resort in the luetropolilau police district (c), or in 


( 1 /) V. Dudfaj Jutikes (18!tS), 46 W. It. (iOCi. 

(r) Parkis v. Unxtnhlr. (18,'iH), 1 M. & E. 780. 

Rtifrosluiieut Houses Act, 18()0 (2^ & 2-t Viet. c. 27), s. 32 (rapoded su 
far an regaitln iiitoxicatiug liquors; spo p. 133, ante). As to iwrmitting gaming, 
•oe also p. 138, j>ost; as to refroaliinent housps gonerally, see p. 92, anie. 

(t) Bameo ▼. liannant, Jiarinn v. llannaut (1862), 3 H. & S. 13: Orria v,' 
Beniicno (1858), E. B. & Fj. 133. dei-ided under u local stutuye (1842V 5 fi: 6 Yicb 
0 . cvi., conlHiuing niiiiiUr wonla. 

(«) 10 & 11 Viut c. 89. 

(«) jm., B. 35. ^ '* 

(5) V. Ooultoo (ISCfl). 2 H. & E. 6!i:.. 

(c) Motropolilan ToIku Aat. 1839 (2 & 3 Viet. c. 47), a. 44, 
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the City of London and the liberties thereof (d), wherein provisions, 
liquors, or refreshments of any kind are sold or consiniiod (whether 
the same are kept or rettiiled therein or procured elsewhere), and 
who wilfully or knowingly pennits drunkenness or other disorderly 
conduct in such house,'shop, room, or place, or knowingly suffers 
any unlawful games, or any gaming whatsoever, therein, or know¬ 
ingly permits or suffers prostitutes or persons of notoriously bad 
character to meet together aud romaiii therein, is liable to a 
penally of £5 for every such offence (c). 

If the offender be a licensed vic.tualler, or licensed to sell beer by 
retail to be drunk on the preniise.s in the City of Londou or the 
liberties thereof, he i.s not exempted fiom the pooiiltie,-, or penal 
con.sequeuces to wliich he may be Ualdo for committing an offence 
against tho tenor of hi.-^ licence (y ). 

IE the keeper of a place (ff public n.'^ort instructs lii.s servant to 
imniugo it in suoii a way as to be a violation of the abovc-Tnentioned 
provisions, and the .servant doe.s so, tlu^ master imiy bo convicted, 
ami the servant may be coiwicied of aiding and jibetting hitu(r/). 

(ii.) I‘rriiiitli)hj I'roiui-es (<> n I-r. f'ifL 

369. .^ny h( ihh'i- of a jn.stices’ liucnco who is convicted of peff- 
111 it ting hi.s pivinisos to Ijc a brotl'cl is lialiie to a penalty not 
exceeding .i'‘20, and forfoit-s his licence (/t). 

If during the absence ot a licensed victualler two prosLilnles iind 
two men enter his premises, wln-ro llioy a little liiit.r occupy a 
double-bedded room, and the police after some time enUir the house 
and find the two women concealed with the licensee's wife, and tlie 
men elsewhere on the ])reinises, there is evicUiiice. m the alwuiico 
of exjilauation, upon which tlie licensee ma^' be eonviclcd of ])ermit- 
ting the ])reniises to be a bifdhel, and the justu*es me not bound to 
state a case, there being no point of law r.'.isefl before them (i). 

.370. Tlie hohler of a justiccrt’ licence who 0^ suffers -iny 
gaming (/.) or any unlawful gaiiiC to be ciirrieil on on liis premi.ses’; 
or (2) open.*?, keeps, or u«e.s, or suffers bis bouso to be oj)eiio.d, kept, 
or u.‘<ed in coniraveution of tho Lotting Act, lHr»:5 (/), is liablo in 
respect of each off'e.nco to e penalty not evceoding for the lirst 
otFeiice .I'lO. and for any sub.M'ijUent <jffcnce L'‘2() (ni). 

Ciiy o A..t. is.jo \ :: Vui,.i: 8 . 

.'«) notu(i), ]>. I.ST. mill, iiiiil iiiWo \if), "H/ji/fi. As te giiniijig, 

scofintlu'r tlip m/rii, .iiil |i. Ilia, j.itil 
( /) II iVfiii/i V. Shii.-il ;l |1. \ S. iirj 

l.V'i t*elice Act, ej A ;; Vict. c. ,\ir. ? ‘js, 

(li) Lic’rtiiaiiig (('(iu.'-i»lti?.itii.jo Alt. 1!M() !i(l lliiw. 7 I (ten. 0, o. IM), .x, 77. 
11« liLi lujoiifiM wlii'ilit r flu) cdiivii tKiii tm (ii>niiiitiii<' liis piriniM's to I c 

a liriit.hi‘1 liikcH ]»liiueUDit'i'llii> iMiiviHinii IS' iilbnut:'!!. A' 1o I)il)lh(>l^ge 1 le^lli^, 
M*e hU« flKiMi.NAT, Law .\,sii I'l e''KmiHK,\ol l,\., |i}i .viu .piy. 

(») J!. V. I'orta Ilf ^lolland, /.nnnhishtn, ,fi‘t.lina (ISS’JI, 10 ,J. 1*. ;5I2 
(L) As t<i ivhiit <!ouf"t,i(.iit«s tiHe (tAMInu A\n Waokiono, Vnl. 

IX V , [». UTS, itfilc (/): Hiul iis e» iiiiliiwful kuiih-s see ihul,, |i]i. US'I tf mj. 

{/) lU A' 17 Vict.«!. MO; ^V(• (Jamino (vnd VVaoeui.m;, VuI. XV., iqi. ‘J!il 

rf s^‘7. ' 

p#j) I9i0(n»liitw. .'«S I c,‘.i-l),s Ty; uml 

s.ie tilsu lillc LaMIHU AMi WAUKhiNO, Vol. W'., [IJI. 201, 2!»ri, iiult* pi). 
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I'ho oifiiiK'n »tf ]n;niiiMjjij', y.auijii;' ou pi-iunibOS niiiy 

ill (iomo I'ii'uiiiiiiilujiuc.s bo of uucb u iiatnru as to justify 

justicos in refusing to convict (ii). 

A. licensed person siiiVers gaming on liis premises if he 
plays cards for money with his private friends in his own ])rivate 
room(f>), or if his private friends, hoinl file entertained at his 
own ex|)ens(!, ])lay cards for moiioy in his coinjiany after closing 
hours (p). 

So, too, a licensed person siiflers gaming if ho and others play 
sliittlesou the liecnaod i)rcinises for liquor, paid for by the loser iq), 
and it maluis no diiVereuco that the liquor is not consumed ou the 
skiltle-grouml (r). 

Tho game of dominoes is not in itself unlawful (#), and an 
information rharging a licensed person with knowingly suffering 
a certain unlawful game, to wit the game of dominoes, to be 
played in his licensed house discloses no offence (t). 

371. If gaming takes place on licensed premises suddenly and 
without premeditation, when tho licensed pi rson is out of the way, 
and thcrit i.s no cvidonce that the person left in charge kilew of the 
game, tho licensed person cannot be cuiu’ictcd (i/); for though it is 
not neces.i.iry to jn-ovo actual knowledge on the part of a licensed 
person or his servants, some circumstances mii.st be proved from 
which it can be inferred that they connived at what was going 
on(«). Such an inforeuce may be drawn from the fact that a 
servant loft in charge by tho licensed person late at night removes 
as far as possible from the room where tho gaming takes place (b). 

If a sc.vv.int is left to attend to the house, his knowledge of the 
gaming is siifriciont to convict tho licensed person (r). So, too, 
is tho knowledge of a servant in charge of a skittle-alloy attached 
licensed premises, wlien tlie gaming takes i>lfico in tho skittle- 
alley (d). Hub the knowledge of a servant who does not appear to 
bo in choigo of tho room whuro the gaming takes place is nub 
sulliciont ground for convicting the licensed person (e). 

372. A licensed victualler is still liable to be convicted under 
the Jiulting Act, 1853 (/). 


(»}) h'jt parte Marshall (1001), 71 J. P. 501; wo Phillips t. A’l-uwa (ISOfiJ, GO 
J. 1*. 120; ujid (‘(luiparo tillo (jIaming ajtd Waoujung, VoL XV., p. 289. 

(o) Patlen V. Jlhymer (ISGO), 3 K & E, 1. 

Hare v. Oahorne (1870), 31 L. T. 204. As to games vrbere prizes are given 
by third parties, soo title (Jamino axd Wagering. Vol. XY., p. 288. note (a). 

(«) Hanford v. Taylor (1809), 20 L. T. 483. iSeo title Gamiko akd Wageriso, 
Vol. XV., p. 287. 

(r) I/Hjfw. Lcaper (1872), 30 J. P. 773. 

1 «) 11. V. Ashioa (1852), 1 E. & 13. 28<>, 
t) llfttl. 

tt) Avarda v. Dance (1862), 26 J. P. 437. 
a) Bosley v. Daoiea (1875). 1 Q. E. I). 81. 

5) Redyate v. Haynes (1876), 1 Q. B. 13. 89. 

c) Redgate'^. Haynes, auiiraI CrfiMree v.jf7o/e(l870), 43 J» P. 799. 

Id) Rond T. Euana (1888), 21 Q. B. D. 249. 

(e) Simerset v. Hart (1884), 12 Q. B. D. SCO. 

(/) Sima V. Pay (1889), 58 L. J. (M. c.) 39; the fiioensing (Consolidation) Act, 
1910 (10 Edw. 7 & 1 Geo. 6, o. 24), s. 79 (see note (?»), p. 138, arrfe), nnt 
implying any repeul of tho earlier statute, Eor the Betting Act, 1853 (16 & 17 
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I'irn Sp.i'f. 10.- for I’lvluimrntiw;) or I'Urrtiim. 

373. Liuensed premises may iiol be used ns a commiltoe room 
in connection with a parliamentary election (g), or as a committee 
room or for holding a meeting in connection with a municipal 
election {h). The o^once of illegal hiring may be committed either 
by the person hiring the premiRea or by the person lotting them for 
hire (t). 

Soh-Skgt. 11.— Potscaaion of Sttyur hj Healer in or Rtiailer of /Jeer. 

374. No dealer in nor retailer of beer may receive or have in 
his custody or poasession any sugar, saccharine substance, e.^lract, 
or syrup (except for domestic use, the proof whereof lies on him), 
or any preparation for increasing the gravity of beer (A). If he 
contravenes this provision the article is forfeited, and ho incurs a 
line of (1). 

Th is provision does not apply to sugar and other preparations 
deposited (a) in the entered sugar store of a brewer of beer for sale, 
nor to sugar or syrup kept for sale in the ordinary course of trade 
of a grocer, where the brewer or grocer carries on upon the same 
premises the trade or business of a dealer in or retailer of beer (/>). 

Sect. 3 .—Offences by the Public. 

Sub-Sect. 1 .—Peravm found Hntuh. 

376. Every person found drunk in any highway or other public 
place, whether a building or not, or on any licensed premises, is 
liable to a penalty not exceeding 10s., and, on a second conviction 
within a period of twelve months, to a penalty not exceeding iiOs., 
and, on a third or subsequent conviction within such period of 
twelve months, to a penalty not exceeding 40.S. ic). 

Eor this purpose “ licensed premises ” moans licensed premises 
w'hile they are open to the public for the purposes of the licence, 
BO that a licensed person who is found drunk on his own licensed 
premises during closing hours and when the premises are closed to 
the public cannot be convicted, altbough a licen.sce is not loss 
amenable to the enactment than any other person (d). 

Viet. c. 119), and decuiions as to what busts constitute contraventions thereof, 
see title Gamino Am) Waoeiuvo, Vol. XY., pp. 289, note (y), 291 et «<sr/., 290, 
297, and Bradford v. Dawton, [1897] 1 Q. B. 307; Jielion v. Busby, [1899] 
2 a B. 380. 

(fl) See title Elections, Vol. XII., p. 804. 

(a) Ree ibid., pp. 348, 349. 

(i) Corrupt and Illegal Practices Act, 1888 (46 <& 47 Viet. o. 51), s. 20 ; 
Municipal Elections (Corrupt and Elegal Practices) Act, 1884 (47 & 48 Viet. 
0 . 70), B. 16 (1). As to the penalties for those offences, see title Elections. 
Yol. X'lL, p. 534, notes (c), (d). 

(k) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 11 (1). 

(0 im., s. 11 (2). 

(a) In conformity with the Customs and Inland Bevenue Act, 1885 (48 & 49 
'Viet. e. 61), B. 7. 

(h) FinanM Act, 1896 (59 & 60 Viot. a 28), s. 11 (3) 

(cj Licensing Aot, i872 (35 & 36 Viet. o. M), s. 12. See also title Ckiminai 
Law and Pboceduee, Vol IX., p. 300, note (d). As to habit ual d runkards, 
see ibid., pp. 568,554; and tilAe Infants and Childkbn, VoL XVIL. dd. 169. 
170. As to being drunk in chuge of a ohild, sec nkd .' 

(d) iMitr T. Torrens (1877), 2 Q. B. D. 40& As to permitting drunkenness 
on licensed piemises, see p. 118, ants. 
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Bill if A t>ortiOii eutoi-H licutiHud proraisos for the purpose of 
using them as such, and remains upon the premises until after 
closing time, and is then foand drunk upon them, he may be 
convicted (e). 

Any person committed to prison for non-payment o! a penalty 
under this provision may be imprisoned with hard labour (/). 

SuB-SscT. 2. —Orunk and Disorderly or in Charge of Carriage etc. 

376. Every person who in any highway or other public place, 
whether a building or not, is guilty while drunk of riotous or dis¬ 
orderly behaviour, or who is drunk while in charge, on any highway 
or other public place, of any carriage (£^), horse, cattle (/t), or steam 
engine, or who is drunk W'hilo in possession of any loaded firearms, 
may be apprehended, and is liable to a penalty not exceeding 40s., 
or in the discretion of the court to imprisonment, with or without 
hard labour, for any term not exceeding one month {%). 

A person charged with being drunk and disorderly cannot be 
found guilty upon the same summons of a diherent oiTcnce, 
such as that of being drunk on licensed premises or in a public 
place (/i). 


Sub-Skot. ‘i.—Ref using to Quit. 

377. The holder of a justices* licence may refuse to admit to, 
and may turn out of, the premises in respect of which his licence is 
granted, (tuy person who is drunken, violent, quarrelsome, or dis¬ 
orderly, and any person whose presence on his premises would 
subject him to a penalty under the Licensing (Consolidation) Act, 
1910 (i). 


(f) n. T. PrVif. [1S97J 2 Q. B. 33. 

(/) Licoiisiiig Act. 1ST2 (.35 & 33 Viet. c. O-l), a. 12. 

\g) “ l.'urriiigo " u])i)e.'irs to iueliide :i bioycio (ace Taglor v. Goodwin (ISTfl), 4 
Q. 13. I). 228 (case of fuiioua driving); A*, v. Parker iiniio), 59 J. P. 793. But 
see i^imjnoH v. Ttignnwuth (uul i^haidon Undye Co., [1903] 1 K. 13. 403, C. A.; 
IViiliams v. Rllis (1880), 5 U. 13. IJ. 175; Canuan v. Almuidon (Karl), [1900] 2 
Q. B. 86; l/utton v. Treehy, [1897] 2 Q. 13. 452; Iiocal Qovpmnient Act, 1888 
(51 & 52 Viet. c. 41), s. 85; rli/moulh, iSfoMe/u'Kae and Dfimnjwrt Tntmu'nys Co. 
V. General Tolls Co. (iS98), 14 L. 14. 331, II. L.; Smith v. Ki/nnersley, [1903] 
I K. B. 788, 0. A.; CDonoghne v. Monu (1904), 68 J. P. 349 (uiotor bicveip)). 

(h) “ Cattle’* uppeniB to include piga (see Child ▼. Hearn (1874),'L. B. 9 
Excu. 17G). 

(»■) Licensing Act, 1872 (35 & 36 Viet. c. 94), s. 12, and see note (/), supra. 

There are ainular eniictments with regard to being drunk wliilc driving a 
hackney carriage etc., in the Towns Police Clau8(» Act, 1847 (10 & 11 Viet. u. 89), 
s. 61, and in the London Hackney Garria|^8 Act, 1843 (6 & 7 Viet. c. 86), e, 28 ; 
and similaT enaotmenta with regard to oisorderlY conduct while drunk, under 
the Towns PoUoe Clauses Act, 1847_ (10 & 11 Viet. o. 89), s. 29; and in the 
mutropolitan police district (Metropolitan Police Act, 1839 (2 & 3 Viet. o. 47), 
s. 58), and in the City of London (City Polioo Act, 1839 (2 & 3 Viet. o. xciv.)^ 
B. 37). As to aiiniliLT oSeuces under me Inebriates Act, 1898 (61 & 62 Viet, 
c. 60), see title Cbuonal Tjaw and Phooedueb, Vol, IX», p. 532. 

(k) See Martin y, PUdgeon (165^, 1 E. & 778; Soden y. Cray (1S62), 

7 L. T. 324, sub nem. Loadman y. Crugg, 26 J. P. 743. As to persons found 
di nnk on licensed premises or in public places, sto p. 140, ante. 

(l) Licensing (Consolidation) Act, 1019 (10 Edw. 7 & 1 Geo. 5, c. 54), s. 80 (1); 
and see Howell v. Jatksvn (1831), 6 C. ft P- 723. 
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Any parson wlio, ui'oo I'fin'L; rt'-jiif-stfil by lUirh licoiiKeJ 
person, or liis agoiit in- .sorviini., or any conetablo, lo the 
premises, refusee or fails Lo do ho. ih liublu Lo a penalty not exceed¬ 
ing and all constabloH arc iciiuircd, on tbo doioand of tho 
licuiiHed person, or liis agent or servant, to o.\pel or aHBist in 
expelling every hiicIi lasrson from tbo premises, and may use Buch 
force as may bo required for Lbal inirpoHoiw/). 

Tbo comi eoininitting any ])ersou to jirison for non-j)aynient of 
any surlj lino may order him to bo imprisoJU'd with bard labour (w). 

jbit a person who is not drunk or disordoviy at the tune when 
he is re(|Ucstod to leave does not conio williin the above ])enal 
provision (o\ 

Kvon apart from the above penal provision, it seems that, where 
a person is in an mint condition to be on Iho i)reinisG.s, the licensed 
person is juPtilie*! in insisting upon his leaving (p) ; and if the 
licensee calls in a i)oli(‘e otbeor. the licunsoo is not liable for any 
excess of violence that may be used by such ollicev in removing the 
objectioiiabio per.«>on ( p). 

378. The licensee of licensed premises which are not at cnuimon 
law an inn may request a pertiou who is not a traveller to leave 
the jiremiscs, and may eject him if be vefuses to go (</). 

379. Any person wlio is drunk, riotous, quarrelsome, or dis¬ 
orderly in any premises licensed as a refrcsliment house (r), and 
refust-s or neglects to quit tbo same uiiou being requested to do so 
by the manager or occupier, or his agent or servant, or by any 
constable, is liable, on conviction beforo one justice, to pay a fine not 
exceeding 40s. All constables mnst, on the demand of such manager, 
occupier, agent, or servant, assist in expelling such drunken, 
riotous, quarrelBome, and disoi'derly persons from the premises (s). 

If several persons are charged in one information, and the objec¬ 
tion that each case ought to be taken separately is w'aived, a 
separate conviction against each is good (t). 


Scb-Sec-T. 4. --liciufi cn Linmnil Preminei ihiriw/ (Jlimimj I/'/iir.i. 

380. If, during any period during which any premises are 
required under the provisions of the Licensing ((Jonsolidation) Act, 
1910 (a), to be closed, any person is found on such premises, he 


(7rt) Licensing (Consolidatiun) Act, IBIO (10 Edw. 7 & 1 Oeo. 5, c 241 
a. 80 (2). 

(n) Ibid.. 8. 80 (3). 

(o) DalHraort v. Tutton (1898), 78 L. T. 409. 

(w) Pidgem v. Legge (1857), 21 J. P. 743 (a cliiinnoy t 

clothes); and sec title lima and 1nnkeei*ek 8, Vol. XVil., pi),'310,311. 

(j) 8mim V. Tandy, [1902] 1 K. B. 296; and see title Inns and Inn- 
^EE 1 *E 11 S, Vol. XVII., pp, 308, 309. 

(r) Under the provisions of tho Befroshment Houses Act, 1860 (23 & 24 Viet. 
0.27). \ 


' sweep in his working 


(«) IWd., a. 41 (repealed, so far aa it rdatoa to tho sole of intoxicating liquora 
or any offences connected therewith, by the Licensing Act, 1872 f35 & 36 Viet. 
0. 94), «. 76, Sohod. II.; see i>.133, ante, and note (a), py 137, ante). 

(t) Welle V. Chtyney (1871), 36 J. P. 198. 

(«) 10 Edw. 7 dk 1 Geo, 6, c. 21. As to olo-sing hours, seo pp. 88 et mj., ante. 
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Is, unloHS ho saliisiics the court tliat he was an iiiuiato, servant, or 8 bot. 3. 
lodger on such premises, or a hnnafule traveller, or that otlierwis© Offences by 
his presence on such promises was nob in contravention of such thePnbUc. 
provisions, liable to a ]>f;uiilty not oxcoeiliug 40«. {})). ~— 

Aliy constable may (lomaml the name and aslib esH of any person ^ 
found on aiyr promises during sudi poriod, and, if be has reason- 
able ground to 8ui»poBo t'laL tbo name or address given is false, 
may require evidence of the correctness of the name and addres--, 
and may, if the person fail upon his demand to give his name or 
address, or the required evidence, apprehend him without warrant, 
and take him, as soon as practicable, liofore a justice of the peace. 

Any such i)ersou failing to give his name and address, or giving a 
false name or address, or giving false evidence wiih n 5 s]»oct to 
them, is liable to a fine not exceeding £5 for each oli'enco(c). 

Any person w ho, by falsely representing himself to be a traveller. False repw 
or a lodger, buys or obJains, or attempts to buy or obtain, at any Rcniaiion, 
premises, any intoxicating liquor, during closing hours, is liable to 
a line not exceeding JL‘5 for each offence [d). 

381. A private friuiul of a licensed person, f ond Jidr. entertained 
by the licensed ]' 0 "S(in during clo'^ing hours ut his own expense, 
cannot bo convici-i’d under Iho 2 ^^’‘>visions referred to in tiio 
preceding y)aragr.i[»h, even though ho play cards for money during 
that time (c)- 

liiit where a yjcrson entertains some friends to dinner on licensed 
premi:.i::; until closing lioiir, and afior that time the lirensee invites 
that iicihon and liis guests to remain and liavc some intoxicating 
litjuor at the liconsco's e.x])ense, and they do so, they may be con¬ 
victed. as they are not rt'ally the jiriviito frit-iuls of the licensee, 
although he jjay-s for the li<inor consunii'd aftor ilui clo^ing liour {/). 

If a person goes into licensed yirtinuses during closing hours and 
coraos out again with intoxiciiliug liquor, there is evidence on which 
to convict him of being found on liconsrd promises (f/l. 

If cprtain pfirsons liira a room in lit'imsed promisos to transact 

business, and some limn iifh-.r the hour of closing they are 
sitting in the room with gliisses before tlieiu, some of wdiich con¬ 
tain intoxicating liquor, even though they are transiicting their 
husincss, they can he convicted of being found on licon.sed premises 
during closing Intiirs t//'. 

A person, wlio goes i»n t«) liceoMid yiremisos during closing hours 
in order to uiitain, as gm .'■t of a honii fidv traveller, iutoxiciyting 
liquor to be, paid for by such bond ^.ddi) traveller, may be convicted 
of being unlawfully upon the licensed premiMiS (O. 


pi) pilitin) Act. letO (10 !■, Iw 7 A 1 lioo. 6, c. 2t), 

B. fi'2 (1). 

(r) /hid , M, ew (*2). (a). 

ld)lhid.,t..(\'2H). » . # 

(«) Cooper V. (tdorue (ISVrtj, ;Ji» li. '1- ■•tT ; miil ]>. l-iW, (inte. 

(/) Grbet V. //««/A (1870), rt C. I’. 1>. «0- 

(«) r/iointny. /W« '*7 J. I*. .'oul*?oin|i:ir«p. Idli, a«/r 

ft) HorhvtiU V. ltd/ (re77l, llJ. : ““J couipaitf p. 1'2«. tint- 

(«) JuiM *- 1 lOlOl J K U , and cuiimu' pp. tui, f,:.',. ui.tB. 
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brewing. 
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and mixing 
of brewings. 


Concealing 
worts eto. 


Provision of 
scales, 
weights, and 
appliances. 


Sub-Sect. 0 .— Sale of Pistol fo Intoxiaiteil Person. 

382. Any person who knowingly sells a pistol to any person 
who is intoxicated is liable to a penalty not exceeding £25, or to be 
imprisoned, with or without bard labour, for a period not exceeding 
three months {j). 


Sect. 4. —Offences hj Brewers for Sale. 

383. Every brewer for sale must keep n book, which is delivered 
to him by an officer (A;)> and enter in it full particulars of all 
brewing, with times and datos, and particulars must be sent to 
the proper officer (fc) before the next brewing if so required. Eor 
contravention of these regulations a fine of £100 is imposed upon 
the brewer (2). 

384. Every brewer of beer for sale must mark in manner pro¬ 
vided all vessels used in his business and every room and place 
wherein any part of his business is carried on, and for contraven¬ 
tion of these provisions he incurs a fine of £100 (in). An entry 
must be made of the vessels, marks, and rooms before beginning 
to brew, and signed and delivered to the proper officer (n). 

385. Provisions are made with respect to grains in a mash tun, 
the removal of worts in the customary order of brewing, and the 
conduct of the operations in brewing, and on contravention of any 
of these provisions the brewer incurs a fine of £50 (o). 

386. Every brewer of beer incurs a fine of £100 if he contra¬ 
venes certain provisions as to keeping the produce of each brewing 
separate from tiie produce of any other brewing for a certain time 
and not mixing them except under certain specified conditions (p). 

387. Any brewer for sale, who conceals any w'orl.s or lieer so as to 
prevent any officer (^) from taking an account thereof, or mixes 
any sugar with any worts or beer so as to increase the quantity or 
gravity thereof after an account of such wiyrts or beer has been 
taken by an officer (q) and the duty has been charged thereon, for 
every such offence incurs a fine of ClOO, and the werls or boor in 

respect of which the offence is committed, together with the vessels 

containing the same, must be forfeited (r). 

388. Every brewer for sale must provide and maintain sufficient 
and just scales and weights and other necessary and reasonable 
appliances to enable the officers (q) to take account of, or check by 
weight, gauge, or measure, all materials and liquids used or produced 
in brewing Cs). 


(/) Pistols Act, 1903 (3 Edw. 7, c. 18), s. ii. TIi'to is ii spc^oial d<>fi.nition of 
“ pistol ’* for the purposes of this \ct (see tfc«/.,88. 2, 8). As to tho salo of pistols, 
see title Trabs anu TuAnB [Tmon.*}. 


(fc) See note («). p. 1”. onto, mid note (r), p. 133. nnle; and imto thedoiinitioQ 
of "proper officer,’’ soer.]eoTii:uii(] Itovnuue Ai:l., IMKO (^.3 A 44 Viet, o, 20),s.2. 

T) lulatid Keyeiiuo Act, (43 & 44 Viet. 20 ), s. 20; Oustume (Uid 
' loland Kevenuo Act, 1888 (48 & 49 Viet. c. 81), s. 6. 

m) Inland Bevenue Act, 1880 (43 A 44 Yict. c. 20), s. 21. 

Ibid,, s. 22; and eee noto (If), supra. 
o) Inland Bevniue Act, 1880 (43 A 44 Viet. c. 20), s. 23. 

>)iWd. e.25. * 

g) See note (o), p. 17, ante, uud note (r\ p. 133, mite. 
f) Inland Revenue Act, I88U (43 & ii Yiot. c. fuj, s. 27, 

« /bid,, «. 28 ( 1 ). 
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Bvorj bre^A'er must also render all necessary assistance to the Sacr. 4. 
officers (t) in the taking of such accounts (»), and, if required by the Offences by 
officer, provide sufficient lights, ladders, and other conveniences (tc). Brewen for 

For every contravention of these provisions the brewer incurs a 
fine of £100 (x). ■ 

389. An officer (a) may at any time, either by day or night., enter Entry and 
any part of the entered premises of a brewer for sale to take an 
account of the materials used or to be used in brewing, and of the 

worts and beer produced (h). 

If an officer (a), after having demanded admission into tlie entered 
premises of a brewer for sale, and declared his uanie and business 
at any entrance or window thereof, is not immediately admitted, 
the officer, and any person acting in his aid, may at any time, either 
by day or night (hut at night only in the presence of an officer of 
the peace), i;roiik open any door or window of the premises or 
break through any wall thereof, for the purpose of obtaining 
admission, and the brew'er incurs a fiiie of £100 (c). 

390. If any officer (a) has reason to suspect that any private or Search for 
concealed pipe, or conveyance, or vessel is kept or made use of by conce«J«i 
a brewer for hale, he may, either by day or night (hut at night only 

in the presence of an officer of the p(:.af:o; break open unj’ p.art of 
the premises of such brewer or forcibly enter therein, and may 
break iip the ground in or adjoining such premises, or any wall 
thereof, to search for such private or concealed pipe, or conveyance, 
or vessel (J). 

If such officer (a) finds any such pipe or conveyance, he may enter 
any house in the possession of any other person into which such 
pipe or conveyance may load, and may break np any part of 
such house or premises to search for the vessel communicating 
with such pipe (c). Every such pipe, conveyance, or vessel, and 
all beer, worts, or materials for brewing found therein must be 
absolutely forfeited, and the brewer incurs a line of £100 (/). 

Any damage done in the search, if unsuccessful, must bo made 

good (g). 

391. Detailed regulations exist as to the use of sugar of any iiuoftag»c. 
description, whether cane sugar, saccharine, glucose, or other 
saccharine .substance, or extract or syrup, by a brewer of beer for 

sale, and a penalty of £50 is imposed for breach thereof (/i). 


(<) Seonote (o), p. 17, ante, and note (r), p. 133, ante. 

hi) Inland Itevenue Act, IB80 (43 & 44 Viet c. 20), s. 28 (2). 

(w) 28(8). 

(*) Ibid., 8, 28 (4). 

(u) See note (o), p. 17, ante, and uiitu (r), p. 133, uale. 
h) Inland Itovouue Act, 1880 (43 & 44 Viet. c. 20). e. 2!) (1). 

(ej Ibid., B. 29 (2). 

(<0 B. 30 (1). 

(e) /Md., 8. 30 (2). 

(/) Wd., B. 30 (3). 

M i2itd..B. 30(4). t 

(A) Aa to adding sugar to beer and adulteration of beer Mnerally, sea titlw 
Fuon anti Dbuos. Vol. XV., p. 4fi ; Onstoips uud Inland Bevenue Act, 1886 
(48 49 Viet. c. 61), as. 7, 8. 
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Shot. 5. —Offences by Brewers other than Brewers for Sale, 

392. A paper in the prescribed form must be delivered by an 
officer (i) to every brewer, other than a brewer for sale, if chargeable 
to the duty on beer, and the brewer must, before coiniuencing to 
brew, enter in tlio paper tlio quantity of malt, corn, and sugar 
which he intends to use in the browing (j). 

The brewer must, on demand (i) by an officer, produce the paper 
for his inspection, and must not cancel, obliterate, or alter any 
entry in the paper, or make any entry which is untrue in any 
particular (j). 

For any contravention of these provisions the brewer incurs 
a fine of £10 (;). 

393. A brewer, other than a browor for sale, must only brew 
beer for his own doiuostic use, or for consumption liy farm labourers 
employed by iiim in the actual course of their labour or 
emiiloymeiit (A). 

lie may only brew on premises occupied bj him, or, in case he 
occupies a house of an annual value not exceeding £10, on 
premises gratnitonsly lent to him by a brewer other iliau a brewer 
for sale (1). 

Any brewer who contravenes either of the. foregoing provisions or 
sells, or offers for sale, any beer brewed by him, incurs a penalty 
of £10 (m). 

Sect. 6. —Offences against J^Jadse Reyulalions as to Spiiifs, 

394. No person may, without being licensed to do so, or on any 
premises to wiiich his licence does not extend, have or use a still 
for distilling, rectifying, or compounding spirits, or brew or make 
wort or wash, or distil low wuiics, feints, or spirits, or rfsclify or 
compound spirits (n). 

Any person who contravenes those provisions incurs for each 
ofTonco a line of 1)500, and all spirits and vessels, utensils, and 
materials for di.slilling or preparing spirits in liis jiost'tosion must 

be forfeited (o). 

395. A distiller who keeps or uses a still of wliich the liody with¬ 
out tJie head is of loss (;a])!u;ity tlian .*),000 gallons must not keep 
or use in his distillery at the sauio time inure than two wash stills 
and two low wine stills (//). 

For every still ko])t or iif.ed in contravention of this provision 
the distiller inenrs a iine of UlOO, and a further lino of £100 for 


(i) See isijfe (a), p. 17. nvlr, aitil imlo (>■), p. I.’SU, uulf. 

(j) Inlnnil heveaue Ad, Kssa (-W & 41 VirL. r. liO), t*. .VJ. “ Preucribwl " 
aud " api>u»ve<l ’’rneiui rosp«)i-ti\ely piosciibud nruppvoverl by the ComniiMHiuDeii 
{ibid,, H. 2); bee albo note (a), p. i't, ante, and rintn (;}, p. 

(k) Inland Revenue Act, I8‘ o f-i;s & 44 Vid. o. 201 , s. .‘i t (1). 

(0 /M. s. aj (2). 

(m) Ibid., s. 34 (3). 
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tjVery time that any HUfh i’.fill is UHpfl: fiTiri ovrrv btill J(opt of usd 
in contravention of thii> provision must bo forfeited (q), 

396. There are g(!ncral provisions, Hu]»ject to certaiti exceptions, 
prohibiting proximity witiiin a quarter of a mile l»etwQen any 
premises used for distilling and a rectifier’s premises (rj. 

397. No distiller (*■) or rectifier keeping a still (/■) may carry on 
upon bis premises the business of a brewer of beer, or of a maker of 
sweets, vinegar, eider, or perry, or of a refiner of sugar, or of a 
dealer or retailor of wine(>i). 

No person may carry on the business of a distiller(a), or rectifier 
keeping a still (x) u][M)n premises coiuuuinicaling otherwise than 
by an open public street or carriage road with any prcniisus used 
by a brewer of beer, or a maker of sweets, vinegar, cider, or perry, 
or a rclinor of sugar, or a dealer in or retailer of spirits (?/), or a 
dealer in or retailer of wine. 

Any i>erson who contravenes any of those provisions incurs a 
fine of .L “200 (a). 

398. A large number of detailed technical rules exist, for breaches 
of w'hich distillers, rectifiers, and dealers and retailors are subject to 
specified penalties ( 6 ). 

399. A distiller (c) or rectifier (d) may, on giving to the proper 
officer (<■) two days’ ])reviou 8 notice in writing of his intention, 
specifying tlio vessel, utensil or pipe intended to be altered, moved 
or added, alter or move any entered vessel, utensil or pipe, or add 
a new vessel, utensil or pipe(c). 

PiVery such new vessel, utensil or pipe must be duly entered (f). 

A distiller who, without giving such notice, alters, moves or adds to 
the vessels, utensils or pipes on his premises after entry has bouu 
made thereof, or the capacity thereof has been ascertained by the 
proper officer, for each offence incurs a fine of £200 («/). 

The Commissioners (?i) may permit any distiller (i) or rectifier (j) 
to fix and use, subject to such regulations as they prescribe, any 

(</) Spirit!] Act, 1S8U & H Viet. c. 24), s. 7 (2). 

(rj Ibut., SB. 10, 87, 162. 

a) Ihid., 8. 11 (1). 

'«) Ihid., B. 8S (1). 

(«) Ibid,, B. 11 (2). 

(») im., 8 . 88 ( 2 ). 

(y) A Biniiliir less extensive provision applies to dealers and rotailers of spiiita 
[ibid., B. 101 (1) ). 

(a) Ibid., SB. 11 (3), 88 (3). 

(b) Bee ibid., bs. 14, 86, 96, and Sched. L 

(ej Ibid., B. 10 (1). 

(tft Ibid., 8. 86 (a). 

(ej “Proper officer*' means the officer of the diviraon or ride in which the 
buBineas of an excise trader is carried on, or in which anything is by the Spirits 
Act, 1880 (43 &44 Viet, a 24), required to be done by, or any notice to be given 
to, such officer, and inedudes a person acting as sneh officer, and also any 
officer Buporior in muttora of excise to such officer (ibid., b. 3; and see note (a), 
p. 17, OTtte, and note (r), p. 133, anile). * 

i f) Ibid., B. 15 (2). 

(j) 1 bid,, 8. 15 (8). , 

h) Boo ibid., s. 3, and note (a), p. 17, ante, and uot8(f), p. 133, ai^. 

t) Spirila Acts, 1880 (43 & 44 Viot. o. 24), s, 16, 

\j) ibid., 8. 86 (b). 
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INTUIICATING tjlQruRS. 


BEfiT. 


OffenceB 

tfalnst 

lUHliBd 


Begvlations 
as to Spirits. 


Penalty for 
attempt to 
defeat 
gauging. 

Offences 
relating to 
fittings. 


Making entry 
of rooms, 
utensils etc. 


Distiller to nse 
Ills own wort. 


Cae of sugar. 


VUHHoJ, iiteusil or fuang. in uddilion lu or iuHtcad of uny of thoM 
rei|aired by statuto. and may fioui time to tiaio withdraw any such 
permission. Tlfo Blatiitory provisions apply to any such additional 
or substituted vessel, utousil or litting as if its use were permitted 
or required (k). 

400. A lino of i!200 is provided in wide terms for any attempt 
on the premises of a distiller, rectifier or dealer and retailor to 
defeat gauging (f). 

401. A distiller (//()« roctiiior (n), or dealer and retailer (o), who 
places, affixes or makes any cock, plug, pipe or opening in, on, tOf 
into or from any vessel or utensil in contravention of the Spirits 
Acts, 1880 (p); or causes or procures any cover, fastening, cock, plug, 
pump or pipe to be so made or used that any vessel or utensil may 
be employed, opened, removed, filled or emptied in the absence of 
an officer, or as in any manner to avoid or defeat the security 
intended to be provided by that Act(|)), for each offence incurs a 
fine of jL‘500 (}»)• 

402. There are provisions for entry, with full specified details ol 
houses, rooms, utensils, and vessels, both by a distiller and by 
a rectifier, and penalties are imposed for broaches of these 
provisions ( 9 ). 

403. A distiller must not distil spirits except from wort or wash 
brewed or made in his distillery (r). 

If a distiller has in his possession any wort, wash, low wines, feints 
or fermented liquor not brewed, made or distilled in his distillery 
he forfeits them, and also incurs a fine of £200 (s). 

404. A distiller must not, without the consent of the Commis¬ 
sioners (t), remove any sugar from the place entered as a sugar store, 

except for nse in the manufacture of spii'its (v). 

Not less than four hours before removing any sugar for this 
purpose he must give the officer in charge of the distillery written 
notice, specifying the time of the iniended removal and the quantity 
to be removed (t;). At the time so specified the distiller must 
convey the specified sugar immediately from the sugar store to the 
mash tun or other entered vessel, to be there immediately used in 
the manufacture of spirits (w). He must forthwith deposit again in 
the sugar store all sugar so removed and not so used (x). A distiller 




J 


Spiiita Act, 1880 (43 & 44 Yict. c. 24), 8. 10. 

,. IHel., bs. 17, 86 (c), 06 (a). 

(m) lind.fB. 18. 

n) Ibid., 8. 86 (d). 

' 0 ) Ibid., 8. 96 (b). 

\p) 43 & 44 Viot. 0 . 24. 

[) 1 bid., 88.19, 86 (e); m to ffie application of those provi6ion8 to a duoler 
retailer, see ibid., a. 96 (a). 


(f) Ibid., 8. 22 
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Part XVI.—OFFENCKft. 

who RonlrRvciiut) therfo i^mvisiung for cftch oiteiico iiicurg ft fine ol 
£50 (y). 

405. A distiller (a) or routitlor (^) luust not mush any materials^ 
or brew, or make wort or wash, or use a still, between 11 p.m. 
on Saturday and 1 a.m. on Monday. A distiller who eontravenea 
this provision incurs a fine of il.'iO (a). 

406. The periods of bi'(3wing and distilling (c), and mode of 
distilling (d), are provided for in detail, and contravention of the 
statutory provisions relating thereto entails a fine of i*500 (c), or 
JC200 (fl) respectively. 

407. Every distiller must, at least six days before beginning 
to brew wort, or, if ho has (liseontiiiued brewing wort for more than 
one month, before recommencing to brew wort, give the proper 
officer (fi) a written notice specifying the day on whicli he intends 
60 to brow or recommence brewing (/). 

If a distiller contravenes this provisio)i, or if any wort or 
wash is found in the distillery or possession of a • distiller 
before the required notice, or before the day spccilied in the notice 
given by him, or if there is found in liis possession any wort or 
wash which he may not lawfully liave in his possession, he lor 
each olfcnce incurs a fine of .£200, and foifeits all wort or wash so 
found (y). 

408. A distiller must at least four hours before he mashes 
any materials or brews for making wort give the officer in 
charge of the distillery written notice specifying the day and hour 
when the mashing or brewing is to be commenced. If a distiller 
mashes or brews without giving such notice ho incurs a tine of 
£50 (/i). 

409. All wort must be collected into the fermenting back within 
eight hours after it has begun to run into the back (t). Immediately 
after the wort is so collected the distiller must deliver to the oflicer 
in charge of the distillery a written declaration specifying the 
number of the back in which the wort is contained, the gravity or 
(if yeast has been added) the original gravity of the wort, and the 
quantity thereof as measured by the number of dry inches, that is 
to say, by the number of inches between the dipping place of the 
back and the surface of the wort contained therein (j). 

If a distiller makes default in complying with these provisions, or if 
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(y) Spirits Act, 1880 (43 & 44 Viet. c. 21). s. 23 (5). 

JUJ., B. 24. 

6) Jiid.,8. 86(f). 
e) Ibid., B. 26. 

'df) Ibid., B. 38. 

’e) See note (o), p, 17, ante, note (r), p. 133, ante, end note (e), p. 147, onto. 
( /) Spirits Act, 1880 (43 & 44 Yiot. c. 24), s. 26 (1). 

(a) Ibid., B. 26 (2); and see p. 158, poat. , 

(A) Spirits Act, 1880 (43 « 44 Yict. o. 24), 8. 27. 

(0 Ibvi, 8. 28 (1). 
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ibo iloJaidition tleliverecl by him ('"ntainis; any untrue statement, ho 
fill- t'iifh olYence iiicurHH fitio of 

[f lifter the'dccluration has boon (lelivorod, or after an olUcer has 
taken account of the gravity or quantity of the wort or wash in n 
fermeiitiiig luiok, the gravity of the wort ho found to exceed the 
gravity Ihciviii spocilied, or the quantity of the wort or wash bo 
found to oM-ut’d by 5 per cent, the quiintity of wort therein specified, 
the disiillcr incurs a lino of JU'iOO, ami, if an account has boon 
l.ikeii. there tiro special provisions at! to charging duty (/). 

Jf the original gravity of any wort or wash exceeds hy moro than 
two degrees the declared gravity thereof, the distiller incurs a hue 
of J;200, and a further fine of 6t/. for every gallon of wash contained 
in the vessel from which the sample Mas taken (,//<)• 

410. A distiller must nut add yeast or other nuitler capable of 
causing fermentation to wort or iiash in any vessel except a 
fermenting back. A distiller wlio contravenes this iirovision incurs 
a hue of i;‘200(n)* 

411. It is an offence to deal with the yeast except in specified 
ways (o), or to make or use bub or any other composition for pro¬ 
moting the fenneutation of wort or wash except in stated ways 
and after giving a specified notice ( 2 )), and provision is made as 
to refilling backs during the brewing period (q). 

412. When the whole of the wort or wash made in a distillery 
during one brewing period is collected into the feruicuting backs or 
into the fermenting backs and wash charger, the distiller must give 
the officer in charge of the distillery a written declaration to that 
effect (>■). 

If the declaration is untrue in any particular, or any still in the 
distillery is used uefore the expiration of two hours after tlic delivery 
thereof, the distiller incurs a fine of X*'200 (s). 

413. All the end of every distililng period the distiller, or tho 
principal manager of tho distillery, must sign and deliver to the 
proper officer (<i) a return in the prohcvibud form, specifying tho 
quantity of each description of material used in making wort or 
wash during the brewing and distilling period, the quantity of wort 
or wash decreased or distilled during the period, the quantity of 
spirits computed at proof produced during the period, and the 
quantity of feints remaining at the end of the period. 

If the distiller fails to make the return, or if the return is untrue 
in any particular, he incurs a fine of £‘200 (/>). 


k) Spirits Act, 1880 (43 & 44 Yict. 0 . 24), s. 28 (3). 

0 Jdid, BH. 20, 30. 

m) Ibid., s. 38. 

n) Ihd,, B. 31. 

0 ] Ibid., B. 32 ; Revenue Act, 1898 (61 & 62 Yict. c. 46), a. 14 (6). 

'jp) SpiritB Act, 1880 (43 & 44 Yict. 0 . 24), b. 33. 
q) Ibid., a. 34. 

Ibid., B. 35 (1). 

'bJ Ibid., 8 . 35 (2). ' 

]«) See note (o), p. 17, ante, note (r), p. 133, ante, and note (<•), p. 147, anti, 
(b) Spirits Act. 1880 (43 & 44 Yict. c. 24), b, 39. 



Part XVI. —Offences. 


151 


414. For the purpose of testing the quantity of spirits at proof 
in any wash by distilJation, the proper officer may require any 
chargor or receiver in a distillery to bo emptied and clcarjod, and any 
quantity of the wash to be distilled, and the produce to be conveyed 
into the chargor or receiver. For this purpo.se all persons in the 
employ of the distiller must, on request and on reasonable notice, 
provide the officer with assistiince and fuel (c). All low wines, 
feints, and spirits so distilled and conveyed into a charger or 
receiver must be kept therein unmixed with any other thing until 
the officer has taken an account of the quantity and strength 
thereof (d). 

If a distiller contravenes any of these provision.s he incurs a fine 
of X“2()0 (e). 

If tlio quantity of proof spirits produced from (ho wash exceeds 
a certain standard the distiller incurs a fine of i>20n, and, in 
adtlition,of 6(1. for every gallon of wash from which the wash so 
distilled was taken (/). 

415. There must not ho mixed with or added to any low wines, 
feints, or si*ivita in a distillery any substance wh'icli either‘increases 
the gravity thereof, or prevents the U’lio elroiigth thereof from 
being aacortaiiied by Sykes’s hydrometer (y). 

If thi.s provision is contravened, the distiller for each oii'ence 
incurs a line of .1:200, and all low wines, feints, spirits and mixtures 
with respect to which the oll'onco is committed are forfeited(/i). 

416- I'^etailed regulations are made in respect of bringing spirits 
into a distiller’s store, the attend.ince of the olliccr in charge of the 
store, filling spirits in the store into casks, removing spirits from the 
store at particular strengths, and in particular quantities, casks 
being full or on ullage, tlie time for romoval of spirits from the 
sLoro, and the striking of a balance of account by the proper 
officer (i) ; and penalties are provided for the eontravcnLiou of these 
regulal ions {i). 

417. An account of the quantity of spirits in the store must be 
taken from time to time, and penalties are imposed in case of 
excess ov deliciency (/). 

418. Ill the case of a distiller’s warehouse or of an excise were- 

hoiiso, the distiller or the jirojnietor or occupier must, to the satis¬ 
faction of the Dommissionera (/.), provide accommoilation at the 
warehouse for the olliccr in charge thereof, subject on default U) a 
fine of XW) (/). _ 

{e) Ar.t. tsso (l.‘l & 44 Viet. o. 21), s. 40 (1). 

(,l) I hiiL, 40 (2). 

! ,) 40 (;i). 

/) //Iff/., H. 40(1). 

./) /W.,8. II (n 

hS II (2); uml stw p. IfiS. jioft. 

t) .SpiiiN Ad, 18W) (i:5 * 44 Yid, c. 24), s. 4.'1. A>* h) the rfeiimtion of 
“piowv si‘B iu)tn (f), p. M7, tOKC: Reo aNo imli- iti), p. 17, «»/<•, ami 

note ir), p. l!>2, (oile- 

(;•) Spirits Act, 1880 ( III & 41 Vi.-.t,. 21), «. 4 

(A) Aa to the (Jotumiaaieuurs, see uolo in), p. 17, ant>\ 

(I) Spirits Act, (880 (18 & 41 Vmt c 211. •". il. •• syurelMUse” racatis ai.y 
vviirahuuiM appi'uvoil or pruviiled for tho iloposit of spirits. " liistilUji's wme- 
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iNTOXICATiXO JilQUURR. 

419. A receipt in a prescribed form miist be given by tbs 
antiiorised officer of customs for spirit warehoused in a customs 
warehouse, and for the deduction, from the quantity of spirits for 
which the distiller is chargeable with duly, of the quantity of spirits 
warehoused. If a distiller or any other person produces a receipt 
purporting to express that spirits have been warehoused in a 
customs wiirebonso, wiiich receipt is untrue in any particular, he 
incurs a fine of £200 (m). 

420. All casks warehoused must be arranged and stowed in 
such manner that access can be easily had to each cask. If a 
distiller or the pro{)rietor or occupier of a warehouse fails to comply 
with this provision ho incurs a fine of £5 (itf. 

421. The proprietor of spirits warehoii.sed in a distiller’s or 
excise warehouse may, in accordance witli Itie prescribed regula- 
thms, vat, blend, or rack them in the warehouse, cither on ])iiyment of 
duty or otherwise. Every cask containing racked or blended spirits 
must be marked and kept marked in the ]irescribed manner by the 
proprietor, subject on default to a line of £;)0 (o). 

422. Special provisions are made as to racking spirits on which 
duty has been paid, and a penalty is imposed upon any excess ( p). 

423. A rectifier keeping a still must not have in his posse.ssion 
any wort, wash, fermented liquor, or materials capable of being 
distilled into low wines or spirits (q). 

No rectifier whatever may distil or extract low wines or spirits from 
any material except spirits, or have in his possession any spirits for 
which he has not received and delivered to the ]>roper officer (a) a 
permit or certificate, or have in his possession any foreign spirits, 
except for tho purpose of being rectified or compoundod by him 
as spirits of wine or as British compounds {q). 

If a rectifier contravenes these provisions he for each offence, 
in addition to any other penalty, incurs a fine of £5(30, or, at the 
election of the Commissioners (r), of 20s. for every gallon of wort, 
wash, fermented liquor, or other materials or of tho low wines or 
spirits in respect of which the offence is committed (q). 

If a rectifier is convicted more than once of any such oilence Iris 
licence become,-) void, and he is, during three years from the date 
of the conviction, incapable of holding a licence as a rectifier {q). 

424. Strict regulations are made as to what a rectifier is to 
do on receipt of any spirits, and penalties are imposed on their 
contravention (5). 

houae” means an approved warohouse on tha premines of a distiller. " Excise 
warehouse ” means a warehrnise approved or provided by the CommiHsionevs 
(see note («), p. 17, ante, and note (»■), p. ante) ns a general warehouse fur 
the deposit of spirits (S[)irits Act, 18S0 (-1^ 41 Viet. c. 24), s. 3). 

i m) Ibid., i SR (7), (8), (9). 
n) Ibid., 8. 60. 
o) J bvl., B. 64. 
pi Ibid., s. 65. * 

9 ) Ihvi., s, 80. 

rl As lo tho (‘ominisaion^i-H, rco note (a), p. 17, ante. 

o) For the deflnitiou of " proper see iiote («). p. H", unit ; see aho 

aote («i), p. 17, ante, and ni-t- (r), u, 133, anif. 

(b) Spirits Aut. 18S0 (43 A 44 Yuit. u. 24), m. 60. 
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425. Tlioro aro dcUiiluil tuIoh aa lo pipon, kocIvb, charging Lho Biurr.e. 

Btili, and many other aimilur matters, and penalties ate provided lot Offences 
contravention thereof (c). against 

426. An officer may take a sample of the contents of a still of a 

reclifier at any time before it has begun to work, or after it has as to Spirits. 

ceased working, and if there is found in the still any wine or wash - 

put into or mixed with low wines, feints, or spirits, the rectiffor, in Ruiea m to 
addition to any other penalty, incurs a fine of d>500 (d). Wxing wine. 

427.1 A rectifier mu.st not send out any spirits except British Quanutyof 
compounds or spi-its of wine, and must not send out any British «piriteaent 
compounds or sj)irit8 of wine in less quantity than two gallons, reoiito. 
under a penalty of £50 *, and all spirits sent out in contravention 
of this provision, together with all horses, cuttle, carriages, and 
boats made use of in conveying the same, must be forfeited (c). 

428. Provision is made for taking from time lo time an account Excess or 

of tho spirits in the stock of a rectifier, dealer or retainer, and 
penalties are imposed for any e.xoe8B or deficiency discovered (/). " ® * 

429. There must be legibly out, branded, or painted.with oil Markiog 
colour on some conspicuous part of every fixed cask or other vessel 

used by a dealer or retailer for holding spirits in stock, and on the 
outside of both the ends of every movable cask iwod by him for 
keeping or delivering spirits, the number of gallons which the 
cask or vessel is capable of containing Q/). 

Every cask or vessel which does not bear tho capacity thereof so 
cut, branded, or painted must bo forfeited with the contents, and 
the dealer or retailer incurs a fine of £50 (/<). 

430. Where the strength of any spirits forming part of the Marking 
stock of a dealer or retailer cannot be ascertained by Sykes’s 
livdromcter, the dealer or retailor must, on being so required by an 
officer (i), cause the quantity and strength of the spirits to be legibly 
marked and kept marked on the outside of the cask or vessel 
containing them (;/). 

Every cask or vessel not complying with this provision or found 
to be untruly marked, must be forfeited with the contents, and the 
dealer or retuUer for each offence incurs a fine of £50 (J). 

But a cask or vessel is not deemed to be untruly marked if the 
strength denoted by the mark corresponds with that expressed in 
the permit or certificate with which the spirits were received into 
stock, and no alteration has since been made in the spirits (j). 

431. A distiller must not be licensed to carry on the business of Distiller 
a dealer upon any premises within two miles from his distillery 
unless those promisos are first approved by the Commissioners (fr). lioenco 


(c) Spirits Acts, 1860 (43 & 44 Viot. c. 2*1), 8. 91, and Sched. III. 

(cQ rbvL, B. 92. 

(«) iiW., 8. 93; Olid 800 p. 158, wosi. ^ j-i-n 

(/) Spirits Aot, 1880 (43 & 44 Viot. o. 24), as. 94, 103 (2). Aa to dutiUers, 


■ee pp. 146 et sea., ante. , „ . , 

(a) Spirits Act, 1880 (43 & 44 Viot. c. 24), 8. 98 (1). 

%) lUd., 8. 98 (2). 

See note (r), p. 183, ante. 

I j) Spirits Act, 1880 (43 & 44 Vict. o. 24), a 99.. 

1) IbiA, 8.100. For tho definition of “ Oomnnwswmere,” mb tbM., s. 3; see 
alaii note (o), p. 17, and note (r), 133, ante. 
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ReuioTing 
spirits with¬ 
out a peimit. 


Tf n ilisuller carries on t.iie Ijnsnio.'^i' of a doalor on any atiproved 
pruiuiHes ^vithin two miles from liiH dislillory, no Bpirits must be 
removed from such premises unless accoTn]>auind Jty a permit, and 
if any spirits are removed without a permit he incurs the same line 
and forfeiture as if the romoval had boeu from his spirit store (/). 

432. A relailrr miisl not bo concerned or iulcrosted in tiie busi¬ 
ness of a distiller, nr of a rectifier keeping a still, carried on upon 
any premiscis witiiiu two miles from the premises on which he is 
licensed to carry on tlie biisine.'is of a retailer {ni). 

Jf a dealer or retailer contravenes this provision, he, for each 
offence, incurs a lino of i!‘200(n). 

433. A retailer must not, unless lie is also licimsud as a denier, 
sell, send out, or deliver spirits to a rociillov, dealer or retailer, or 
buy or receive spiiits from another retailer, not being also licensed 
as a dt'aler (o). 

A d»';i ler or retailer must not receive, send out, or liave in his 
possession any British s])iritB (;)) of any strength exceeding that at 
winch a distiller may send out spirits of the like denomination (q). 

If a dealer or retailer contravenes these provisions he, for each 
offence, incurs a line of JtiryQ, and in case of the spirits being of 
unlawful strength they must be foifeited ^r). 

434. No spirits may he sent out or delivered from the stock of 
a dealer unless accompanied by a cortilic-ate, except spirits not 
exceeding in quantity one gallon at a time sold hy him under an 
additional licence or a licence to retail to a person not being a dealer 
or retailer (s). No spirits exceeding in quantity ono gallon of the 
same denomination at a time for the same person may be sent out 
or delivered from the stock of a rotiiilor unless accompanied hy a 
certiiicate (a). Except as thus provided, no .spirits exceeding the 
quantity of one gallon of the same denomniatJou at a ti)no for the 
same person may ho sent out, delivered, or removed from any ono 
place to any otVier place unless accompanied by a ])ermit (6). 

All spirits found to have been seni out, delivered, or removed, or 
in the course of being sent out, delivered, or removed, in contraven¬ 
tion of the.se provisions, together with all hor.ses, cattle, carriages, 
and boats made use of in conveyihg the same must be forfeited, 
and evei'y person in whose possession the same are found incurs a 
fine of ilOO, or at the election of the CommiBsioners of Inland 
Itcvonuo or the Comraissionors of Customs and Excise a line equal 
to treble the value of the spirits (c). 


(l) Spirits Act, 1880 (43 Sr 44 Viet. o. 24), s. 100. 

(m) Ibid., 8. 101 (2). 
in) Ibid., 8. 101 (3). 


(o) lUd., s. 102 (2). 

(p) That is, Bpirits liable to a duty of 


excise [ibid., b. 3). 


(a) Ibid., B. 103 (6). < 

6} Ibid., s. 103 (7). As to obtaioiag a pAimit, and the form of it, see ib/d., 
106 

(c) rbid.. B. 105 (8); and see note 17, ante, and note (r), p. 133, ante. 
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The onus of proving that spirits correspond to the description in 
a permit or certificate is cast upon the claimant of the spirits, and 
has to be discharged by expert evidence in a particular way (d). 

435. Failure to obtain a permit or to comply with the conditions 
laid down, or its improper use, renders the offender liable to a fine 
of ifiSOO in addition to any other penalty or forfeiture (e). 

_ If a beerhouse-keeper, having boon asked by a third person to got 
him two gallons of rum from an hotel-keeper, receives the rum 
from the hotel-keeper without a certificate and sends it on to the 
third person without a permit, he is guilty of removing spirits 
without a permit (/). 

If any distiller, rectifiei-, dealer, or retailer is convicted of an 
offence against these provisions ho forfeits bis licence, and no new 
licence must bo granted to him for the remainder of the year for 
which such forfeited licence would have been in force (g). 

436. There are detailed provisions as to keeping ami using a cer¬ 
tificate book (h), removing sjnrits without a (‘orliiicate (i), fraudulent 
use of certificate (4;), cancellation and delivery up of certificates and 
permits (1), keeping and using a stock book (m), and offences relating 
to certificate boolis and stock books {ri), and many other cognate 
matters (o). 

437. If any person knowingly buys or receives, or has in his 
possession, any spirits afler they have been removed from the place 
whore they ought to have been charged with duty, and before the duty 
payable thereon has been charged and paid or secured to be paid, 
or the si>irits have been condemned as forfeited, he forfeits the 
spirits and incurs a fine equal to treble the value of the spirits (p). 

438. A person incurs a fine of £500 if ho assaults an ofiieer 
acting under the Spirits Act, lSRO((]r), or any perso7i acting in his 
aid, or any person who has discoveretl or given, or is about to 
discover or give, infurinatioii or evidcTice agaiiist, or has seized, or 
is bringing to justitte, any oftender against that Act, or any person 
who has seized or is about to seize or oxanune any goods as 
forfeited under that Act. or forcibly opposes the execution of any 
of the powers given, or being armed with an offensive weapon, or 
in a violent inainior, rescues an offender avrostod or goods seized 
under that Act, or prevents the arrest of any such offeiidor or 
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(./) Act. ISSO (43 & 44 Viet. c. 24), s. 105 (fl). 

(V) s. 107 (1), (2). 

(/) /.rntit V. Jemimifii (iRi)S), 71) Ii. T. 300. Tlinhocrhousp-kccpor and hi»tol- 
kiM'por w<*ro brolheiw. 

(;/) .‘^pii it.s Act, 1S80.(43 & 44 Viet. c. 21), a. 107 (2). 

(A) fkw tVrtV/., s. 108. 

(t) Roe ibid., b. lOU. 

ik) See ilnd., h. llO. 

(»i) Hooibid., a. 112. 

(n) See a. 113. 

(o) See ibid., m. 133 14 fi. • 

(y*) / bid . M. 149. 

(./) t:; 4 41 S »• l. r. : erC (Aiif., a. 1M«, 
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Scot. S. 
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against 
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as to Spirits. 

Obstruetion of 
offlcers. 


seizure of any soob goods, or offers or threatens to oppose the 
execution of any of tho poNvors given by that Act(r). 

439. If any person himself, or by any person in his employment, 
obstructs, hinders, or molests an officer of inland revenue or an 
officer of customs and excise in the execution of his duty, or any 
person acting in the aid of any such officer, he incurs a fine of 
£200, and, if the offender is a distiller, the Commissioners may, 
upon his conviction, suspend or revoke his licence (s). 


Neglect of 440. If any officer of the peace wilfully refuses or neglects to 
duty^offlccr aid in tho execution of the Spirits Act, 1880 (t), he, on summary 
of the peace, conviction, incurs a fine of .£20. 


Oropging 441. A person must not subject any cask to any process for 
•pirit caeks. ptupose of extracting any spirits absorbed in the wood thereof, 
or have on bis premises any cask which is being subjected to any 
such process, or any spirits intentionally (a) extracted from the 
wood of any cask (6). 

If any person contravenes these provisions, be for each offence 
incurs a fine of £50 (c). 

All spirits extracted in contravention of these provisions are 
deemed to be spirits nnlawfnlly kept or deposited, and every cask 
which is being subjected to such process, or which, being upon 
premises upon which spirits so extracted are found, has been sub¬ 
jected to any such process, is forfeited (d). 


Sect. 7. — Legal Proceedings and Penalties. 

6ub-SeuT. 1 .—Under LicenHng {Contalidation) Aet, 1910, and lie/reshmeni 

HonteB Aet, IfiGO. 

442. Except as otherwise expressly provided, every offence under 
the Licensing (Consolidation) Act, 1910(c), may be prosecuted, and 
every fine and forfeiture may be recovered and enforced, in manner 
provided by the Summary Jurisdiction Acts (/). 

Any officer appointed by tho Commissioners of Customs and 
Excise may sue for any penalties under the Licensing (Consoli¬ 
dation) Act, 1910(c), and when so sued for any fines which maybe 
recovered must be applied in the manner in which excise penalties 
are for the time being applicable by law {g). 

All forfeitures must be sold or otherwise disposed of in such 
manner as the court directs, and the pruceudB of such sale or dis¬ 
posal (if any) must be applied in the like manner as fines, but the 
court may direct that such proceeds may bo applied in the first 

M Spirits Act, 1880 (43 & 44 Viet o. !24), «. 150. 

fj) 701(2., 8. 152; aji(t eeo note (a), p. 17, ante, and note (r), p. i;j.8, ante. 

(2) 43 ft 44 Viet. o. 24, s. 1G.1. As to oHicjcrs of tho peiico, see tiUe Police. 
As to orders of courts of sununary jurisdiction, si'n tiUo hfAOisritATES. 

I a) jReiiinMon Brothers v. JJirm, [1903] 2 K B. 701. 
b) Finance Act, 1898 (61 & 62 Viet. o. 10), b, 4 (Jj. 
ej Ibid., H. 4 (2). 

A Ibid., H. 4 (3)f 

0 } 10 Edw. 7 ft 1 Geo. 5, c. 24. 

'/) Ibid., H. 99 (1), Ah U tho Summary Jiiiisdiiitum Actn, poo note (r), 
p. 87, ante, and title MAOiH’rtiATKH. 

(g) Licensing(CirMiFHiIidati'm) Act, 1910(10 Kdw. 7 ft I (loo. 5,u.2l},tf. 103(1). 
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instance in paying the expenses of and incidental to any search and sacv* ' 
seizure nvhich resulted in such forfeiture (h). 

Where fines imposed by a court of summary jurisdiction for Frooeedtnci 
offences under the Licensing (Consolidation) Act, 1910 (i), or the 
Licensing Acts, 1828—1906, are not carried to the pension fund 
of the police area in which the offence is committed (i), the court 
imposing the fine may direct any part, not exceeding a moiety, of 
the lino to be paid to that pension fund (/c). 

Fines and forfeitures are not, for the purpose of any Act 
respecting the application of such penalties, or the costs, charges, 
and expenses attending proceedings for recovery of such penalties 
or of forfeitures, deemed to be penalties under any Act relative 
to excise (/). 

443. If any person feels aggrieved by any order or conviction Appeal 
made by a court of summary jurisdiction, he may appeal therefrom 

to quarter sessions (m). 

Detailed provision is made for an appeal to quarter sessions 
against a second or third conviction for offences under the Befresh* 
ment Houses Act, 18G0 (a). 

444. For all tho purposes of the Licensing (Consolidation) Act, JuriadicUon. 
1910 (o), any pier, quay, jetty, mole or work extending from any place 

within tho jurisdiciion of any licensing Ju8ticc.s or court of summary 
jurisdiction into or over any part of the seu, or any part of a river 
within the ebb and iluw of tho tide, is deemed to be within the 
jurisdiction of such justices and coiirt (p). 

For fbo purpose of jurisdiction in any proceeding under that Act, 
any water or river which runs between or forms tho boundary of 
two or more licensing districts, or of the jurisdiction of two or more 
courts of summary jurisdiction, is deemed to be wholly within each 
of those licen.sing districts and the jurisdiction of each of those 
courts (p). 

445. Inhere the holder of a justices’ licence is convicted of any Pcaaltr. 
offence against the Licensing (Consolidation) Act, 1910 (o), the court 

may not, except in the case of a first offence, impose a penalty 
less than a fme of 20s., or in cases where any other Act makes 
provision for a minimum jicnalty, less than the minimum penalty 
80 provided (q). 

(A) Licoiisiag (Consolidaliou) Act, 1910 (7 Edw. 7 & 1 G«o. 5 , c. 2-1}, s. lOA. 

(*) 10Edw.7&Oeo.5.c.‘i4. 

U) Police Act, 1890 (53 & 54 Viet. c. 45). b. 16. 

Ut) Ltcenfdii||[ (OonBolidalion) Act, 1910 (10 Edw. 7 & 1 Qeo. 6, c. 24), n. lO'l. 

\l) 1 bid., 8 . 10.1 (2). 

(m) Ibid., 8B. 99(2), 112 (2); ae tu the eiTcet of this praviKiuii, w'o ]>]>. 76 , 

et tetj., ante. 

{n) 23 & 24 Viet. c. 27, ss. <34, 35, .36, which aro repealctl so far as they relate 
lu the sale of iutoxicatiug liquors or any offences couueotod therewith (see 
p. 133, ante). 

(o) 10 Edw. 7 ft 1 Oeo. 5, c. 24. 

( p) Ibid., 8.107 (1), (2). Nothing in these provisions limits any iurisdiction 
whion licensing justices or a court of summary jurisdiotien have by virtue of 
the Summary Jniiedictiou Act, 1879 (42 & 43 Viot c. 49), a 46, or otherwise 
(LioeuMug (Consolidation) Act, 1910 (7,Edw. 7 ft 1 Geo. 6. 24), s. 107 (3)). As 
to courts of summary jnnsdiotiun, see title MaoiSTaJcrKs. 

(9) ijicoTiNing (ConHolidalioTtl Act. 1910 (10 ISdw. 7 ft I Omi. 5, e. 21] 
a. tuU; and see f^ebttru v. li'wui Jhutbtia (1696), 76 ]j. T. 60. 
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saoT. 7. 
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Effect of 
convicliou. 


Sale of Beer 
Act, 1796. 


Spirits Act, 
1880. 


The justices before whom any person is convicted of any 
offence against the Befreshment Houses Act, 1860 (r), may miti|^te, 
if they see cause, any penalty incurred for such offonce, provided 
that where any conviction takes place on any information exhibited 
under the laws of excise such penalty must not be mitigated to any 
sum less than one-fourth part thereof («). 

446. A conviction under the Licensing (Consolidation) Act, 
1910(f), is not, after five years from the date of the conviction, 
receivable in evidence against any person for the purpose of 
subjecting him to an increased fine or to any forfeiture {ii). 

No conviction or order made in pursuance of that Act, originally 
or on appeal, relative to any olTence, penalty, fine, forfeiture or 
summary order, can be quashed for want of form, or if made by 
a court of summary jurisdiction, bo removed by certiorari or other¬ 
wise, either at the instance of the Crow’n or of a private party, into 
any superior court (r). 

Costs may ho given for or against the Crown upon an informa¬ 
tion (w). 

Stjb-Secx. 2 .—Umler Sale of Beer Act, 1796. 

447. If it is proved to the satisfaction of the justices before 
whom any person is convicted of any offence against the Sale of 
Beer Act, 1795 (.r), that such person has not before been convicted of 
any offence against that Act, such justices luny mitigate and lesson 
the penalty thereby imposed in case of sucli first olTenco but not 
otherwise, so that the penalty so mitigated and lessened shall not 
be less than J£10 (j/). 

All penalties within the Sale of Beer Act, 1795 (.r), must be sued for 
and determined within six months after the offences are committed(£). 

Pun-SECT. 3 .—Under Spirits Ant, IS.SO. 

448. Where any spirits or goods arc forfeited under the Spirits 
Act, 1880 (a), they may be seized by an otliccr of inland revenue or 
an officer of customs and excise (/<). 

Where any spirits or materisils for making spirits aro forfeited 
under that Act (a), all casks or other utensils containing the same 

ar» also forfeited. 

Where any spirits are forfeited by an excise trader, the Commis¬ 
sioners may take from his stock, instead of the spirits forfoited, the 
same quantity of any other spirits (c). 

fr) 2:} & 24 Viot. a. 27. 

^ («) /7»w/., s. 32, which i« reiKwIoil so far as it relates to tho sale ol intoxicating 
liquors or aiiv uIYcuchh cdiukm'IciI Ihcrowith. 

(t) JO I'ilw.' 7 I (J.s>. . 0 , «. 21 . 

(u) //nd., n. 101. 

(#;) Jhvi., .s. 102. 

(w) Thmitoitv. Britchard, [_!!)(>.{] 1 IC. II. 20i>. 

fx) 36 Qou. 3, c. 113. 

(y) Htul., P. M; compare Pinnniary Jurisdiction Act. 1879 & 13 Viet, 

e. 49), 8. 4. 

(z) Sale of Pioor Xcdi, llO.** (.".'i C!oo. .3, c. 11,3), h. Hi. 

iff) 43 Si. 44 Viet. 0. 21. 

\h) I hid., H!i. 3, 164; fiiid w-o iioIh (fi), p. 17, ante, iiiid note (r), p. 133, autf. 

(f) Sjiii it.i Act, ISSO (43 A 41 Viet, c, 24), .s. 154. '* M\cis{> trudiir '* iiieaiis any 
Dersfuii i'uiT) log uu a biiMliuKti: subjfvt to uoj of tho m ;,<(ilaUoiM of tho Spiritd 
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449. On Uio commiKBion of any offence againtit tho BpiriiiS Act, Rkot. i. 
1880 (c2), the offender who, before any information ia lodged against Legal 
him in respect of tho offence, first discovers and informs against Froceedingi 
any other offender, must, on tho conviction of the person against 
whom the information is given, be discharged and aciiuitted from P®*J^®** 
all penalties or disqualiGcation to wliich at tho time of giving the luformcn. 
information ho may ho liable by roason of tho offence committed 
by him (c). 

460. Any fine for any offence against the Spirits Act, 1880 (d), may Recovery 
bo sued for and recovered, and any goods, chattels, or commodities 
forfeited under that Act may be returned for condemnation and 
condemned in tho manner provided by law for the recovery of fines 
and penalties and the coudeiiinalion of goods forfeited under any 
Act or Acts^ for the time being in force relating to the revenue of 
excise or customs (/). 

451. The several entries, notices, declarations, books, accounts, and Forms o( 
returns under tho Spirits Act, 1880 ((f), must be in the prescribed notices etc. 
form. Bnt in any proceeding against an excise trader for an offence 
agiiinsb that Act any notice given or declaration made by liim or 

on bis behalf is valid as against him, notwillistanding any imper¬ 
fection or defect in the form thereof, or in tlie giving, making, 
or service thereof (f/). 

^Ylle^e any enactnienl or document refers to any Act or enact¬ 
ment repealed by the Spirits /.ct, 1880 (dt, it is to be construed 
as referring to that .\cl, or to the corresponding enactment of 
that Act {/i). 

Part XVII.—Habitual Drunkards and 
Inebriate Homes. 

Skct. 1.— Jietr^ats. 

Sub-Sect. l.—The Jietreat. 

452. The local authority mavj subject to any conditions which Licence to" 
it deems fit, grant to any applicant, or to two or more persons retreat. . 
jointly, a licence for any period not exceeding two years (t) to keep 

a retreat; and may, from time to time, revoke or renew such 
licence. The application and licence must he in the prescribed 

Act, 1880 (48 & 44 Viet. c. 2*1), and includes a maltrtcr who makes malt duty 
free fordistiUution nnd any proprietor or occupier of an oxciao wai'cheuse (ibid., 

B. 3). Ajs to the Commissioners, see note («), p. 17, ante, and note (r), p. 133, • 

ante. 

(«d) 43 & 44 Viet. c. 24. 

(e) Ibid., B. 155 (1). 

\ Ibid., B. 15G. 

(<7) Ibid., B. 157. 

(h) Ibid., H. 101. 

[i) Inobiiatoa Act, 1898 (61 £ 62 Viet. c. 60), a. 15. As td the local authority, 
see note (ft), p. 160, po$t. No liconce may be ^veu to any parson who is licene^ 
to keep a house for the reception of lunatics (Hpbitiial Lrunkaxds Act, 1879 
(42 & 43 Viet. c. 19), s. 7). As to lunatics, see title LUXATICS AKX> PERSONS 
OF XTebound Mim). 
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form (j) or to Urn liku ofloct. Ouo ut Ibant of tbo JiueiiBees must 
reside in the retreat and be resiiousikle tor its tnanagement* A 
duly qualified medical man must be employed as medical attendant 
of such retreat, ]>rovidod that vhoii tho name of the licensee, 
is on the mcdic-sil register he may liimHcif act as such medical 
attendant (k). 

Subject to the api'i'oval of the local authority granting the licence 
a licensee may from lime to time appoint a deputy to act for him 
during his temporary absence, and such deputy during the absence 
of the licensee has and exercises all pow ers, and is subject to all 
the duties, disHbililius, prohibitions, and penalties imposed upon 
the licensee (/). But the deputy may not act for the licensee for 
more than six weeks in any one year (m). 

463. If the licensee of any retreat becomes inctrpable from 
sickness or otherwise of keeping such retreat, or dies, or becomes 
bankrupt, or has his affairs liquidated by arrangement, ur becomes 
mentally incapable or oUierwise disabled, the local authority, by 
writing under hand, indorsed on the licence, may, if it thinks fit, 
transfer the licence to another person (71). 

454. If any retreat becomes unfit for tho habitation of the 
persons detained therein, or otherwise unsuitable for its purpose, 
the local authority or the inspector of retreats ( 0 ) must, by order 
signed by the clerk of the local authority or by tho inspector ns the 
case may be, order their discharge from such rctruat on a day to 
be mentioned in the order (p). 

The licensee must in such case, with all practicable speed, send 
by post a copy of sucli order to the person by whom the last pay¬ 
ment for each person so to be removed from the retreat was made, 
or one at least of the persons who signed the statutory declaration 
that the applicant for admission to the retreat uiis an habitual 
drunkard (p). 


(j) Forms prescribed by Secretory of Sbito under luobrmtcs Act, 1898 (61 & 62 
Viet c. 60), B. 20 (2), ill substituliou fur Funns Nos. 1 and 2 in the llabituul 
I)runkards Act, 1879 (42 & 43 Yiot. c. 19), Schrd. II. For forma of applkution, 
licence, renewal and revocation, see Nncyclopiedia of Foiius uud FiecedenU, 
Vol. VI., pp. oil rf aeq. 

{k) Habitual Di-unkarda Act, 1879 (42 & 43 Viet c. 19), s. 6. The ''local 
authority” and the clerk of the local authority ore, in a borough, the 
borough council and tho town clerk, aud elsewhere, the county council and the 
clerk of the county council rcst^ctivoly, and a county council may delegate any 
of its powers as such local autliority to a cominitteo (Inebriates Act, 1898 
(61 A 62 Viet. 0 . 60), 8. 13). A ” retreat ” means a house licensed by the 
licensing authoiiiy named in the Habitual Diunkards Act, 1879, for the recep¬ 
tion, control, care, and curative treatment of habitual dritnkuids (Habitual 
Drunkards Act, 1879 (42 & 43 Viet. c. 19), a. 3). 

(Q Under the provisions of tho Habitual Drunkards Act, 1879 (42 & 43 Viet, 
c. 19). 

(m) Inebriates Act, 1888 (fil A 62 Viot. 0 .1^, s. 3. 

(n) Habitual Drunkards Act, 1879 (42 & 43 Viot. 0 .19), s. 8. 

( 0 ) A^duted under a 13 (Hid.). 

(p) Im., B. 9. Thedeclaration is made under ibfd., s. 10. For the 
of, and as to the offence of being, an habitual drunkanl, see title C!i<niiirAL 
Law AXD Fbockdubx, Yol.tJX., p. 417. For form of agreement to pay tor 
admission to retreat, see Eucyolopsedia of Forms and neoedents, V^ Vl., 
p. 327. 
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456. Any habitual drunkard desirous of being admitted into Ssot. i. 
a retreat may apply in writing in the prescribed form to the Betnati. 
licensee ( 9 ), stating the time during which the applioant undertakes . 
to remain in such retreat. Such application must be accompanied 
by the statutory declaration of two persons to the effect that the 
applicant is an habitual drunkard (r). 

The signature of the applicant to the application must be attested Attestwtioii. 
by a justice of the peace («), who must not attest the signature unless 
he has satisfied himself that the applicant is an habitual drunkard 
within the statutory meaning (t), and has explained to him the effect 
of his application and of his reception in the retreat, and the justice 
must state in writing, and as a part of such attestation, that the 
applicant understood the effect of the application and reception. 

An habitual drunkard, after his admission and reception into DiachaiBa. 
such retreat, unless discharged or authorised by licence (it) is not 
entitled to leave the retreat till the expiration of the term 
mentioned in his application, and he may be detained therein till 
the expiration of such term; but such term must not exceed the 
period of two years (a). 

Any person so admitted into any retreat may, however, at any 
time thereafter, be discharged by the order of a justice, upon the 
request in writing o! the licensee of the retreat, if it appears to 
such justice to be reasonable and proper (b). 

456. A person who is or has at any time been detained in a Re^dmiirioii. 
retreat may have his term of detention extended, or be re-admitted, 

( 9 ) Forin*! prescribed by the Secretary of State under the Inebriatoa Act, 1898 
(61 & 62 Vict. c. 6 ( 1 ), B. 20 ( 2 ), in Hubshtution for Form No. 3 in the Habitual 
ilrunkurds Act, 1879 (42 & 43 Viet. c. 19), Schf^i. II. For forms of application 
and tbo accompanying dcclaiatiun, Bee hatcyclopeedia of Foi-ms and Proredenta, 

Vol. VI., pp. 0 I 6 , 517. 

(r) Habitual Drunkards Act, 1879 (42 & 43 Viet. 0 . 19), s. l(i. For the 
defluitiou of au habiludl druukoid) tec tiUo Guiminal Law and Fbuclddbe, 

Vol. IX., p. 417, note (p). It includes a man of whom the evidence is that he 
is constantly drinking, very rarely sober, and that he assaulted his wife and 
threatened other people Ufuhaon v. Jtobam (1904), 68 J. P. 416). A man does 
not cease to he an bnmtnm drunkard merely because he is, when sober, iu the 
intervals between bouts of drinking, capable of managing his own affairs 
(ICaton V. Beat, (19091 1 K. B 632). 

(•) Inebriates Act, 1808 (61 & 62 Vick c. 60), s. ^^16. “Justice" means a 
juBDCo or j ustices of the peace, metropolitan police magistrate, btipendiary or other 
magistrate by whatever name callra, having jurisdiction under the Summary 
Juns^ction Acts in the place where the matter requiring the cognisance of a 
jm>tico nrisoa (Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), s. 3). But 
ho much of tills provision and of the Ualdtual Drunkards Act, 1879 (42 & 43 
Vict. o. 19), B. 10 , as provides that the signature of an habitual drunkard apply¬ 
ing to be admitted to a rotieat shall be attested^ by two justices of the peace 
liaving jurisi&lion under the Summary Jmi^iction Acts in the place where the 
matter requiring the cogiiisauce of a justice arises, is repealed, and such 
attestation may be that of any jiiatico of me peace (Inebriates Act, 1888 (51 & 52 
Vict. 0 . 19), ss. 2,4; Inebriates Act, 1898 (61 ft 62 Vict. a 60), s. 16). 

(I) Bee note (p), p. 160, ante. 

(») Boe p. 164|j^. 

(aj T^mtnal Drunkards Act, 1879 (42 ft 43 Vict. c. 19), s. 10; Insbriates 
Act. 1898 (61 ft 62 Vict. 0 . GO), s. 16. 

(5) Hamtnal Drunkards Act, 1879 (42 ft 43 Yict.«. 19), s. 12 For a tunn of 
rMiui«<«tfor di<)i.hBrge and diialiaigu, seeiSiKyolopasdiuut Koiinsand iTeceiteTits, 

Vul. VL, pp. 519, 52U. 

M.L,—XVIII, • 0 
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in like manner as an habitual drunkard may be admitted (c), except 
that the statutory declaration is not necessary, and that the att^t* 
jug justice is not required to satisfy himself that the applicant is - 
an habitual drunkard (d). 

467. The Secretary of State may make regulations with respect 
to the procedure on application for admission or re-admission 
into a retreat, or (or the extension of the term of detention of a 
patient, the medical or other curative treatment of patients in 
retreats, including the enforcement of such work us may be neces¬ 
sary for their health, the inspection of retreats, and any other 
matter necessary or proper for carrying into effect the stetutory 
provisions with respect to retreats («). 

458. Every licensee of a retreat must, within two clear days 
alter the reception of any person received therein (/), send a copy 
of the application under which such person is so received, to the 
clerk of the local autlioiily and to the Secretary of State (c/). 

459. The council of any county or borough may contribute 
such sums and on such conditions as it thinks fit towards the 
establishment! or maintenance of a retreat, and two or more 
coimcils may combine for any such purpose (ft)* 

460. Every licence to keep a retreat is subject to duty, and 
must be impressed with a staiup of £5, and 30s. for every patient 
above ten whom it is intended to admit into the retreat, and every 
renewal of a licence must be impressed with a stamp of the same 
amount. Those sums are deemed to be biainp diiiics, and arc under 
the management of the Commissioners of Inland ilevenne (?'); 
and all enactments for the time being in force relating to stamp 
duties and to dies, piates, and other iiupiements provided for the 
purpose of stam}) duties, including all enactments relating to 
forgery and frauds relating to stamp duties, apply accordingly {i). 
All expense incurred by the local anthority in connection with any 
application lor the grant, rene-val, or transfer of such licence 
must be home by the applicant, together with the stamp and 


(c) That 16 , under the IlabituMi BruiikardR Act, 1879 (4*^ & 4b Viet. o. 19). 
a. 10, a.s amended by the Inebiiatea Act, ISS8 (jl & 52 Viet. c. 19), b. 4, and 
by tho Inebriates Act, 1893 (61 & 62 Viet. c. 60), s. 16. 

(d) Inebiiatca Act, 1898 (61 & 62 Viet, c. 60), h. 17. ]*'or foriiw of 

for i-etciition and ro-iulinitni«ni, see Kuoyclojuttlui of Foi'ins niid Precedents, 
Vol. Vr., pp. 517, 518. 

(c) 7lull., B. 20(1). A Togulalion ho rtiado dnoH not nonminto efi'oet until it 
has lain four weeks on tlie tidde of oacli llouHO of Purliumont wliilo that JIoum' 
w Hilfiug (Iiiebmtos Act. l.S!)« (ii\ & (j‘J Viet. c. <W), h. 21 (1)). Tho iiiukiiig cf 
any Htich n^nlations and the Aifo at which thoy come into elVont uiiiMt 1"' 
notihed in tho OazvUe (ilml,, s. 21 (2)). As bi thn powei'K of a Sa'.retary 

of State, HOtt,' lurther. pp. 16.1 dt ««/., post; wmj also title CoNstititI'IONAT.'Law, 
, Vol. Vn., ]>j>. 82 fit AC?. 

(/) Thst 18 reoflived therein under the Habitual Drunknrds Act, 1879 (42 & 4.1 
Viet. c. 19). ' 

(y) Habitual Bqmkards Act, 1879 (42 & 43 Viet. o. 19), s. 11. 

(k) Inebriatos Act, 1898 (01 & 62 Viot. o. 60), s. 14; and os to rimilar 
protisiouH with n^rard to the maintenance of asyliinis, ooinparo title 
ANu Pbuhiws ov ilKStuJMi MiND. Pw form td agi-cumont, nmiuire floto (rl, 
p. tOU, 

(•) rti-B title UxvxNVi. 
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fee for the licence ; and all fees for licences aiid for searehes (k \, keot. 1; . 

if any, niuaL bo paid to the clerk of the lf)CHl authority (Q. Bet^Al}!^ 

The Secretary of HIjiIh may, subject as theroiii uicntionetl, _ —, . 
prescribe the fees to be paid in carrying out tlic provisions of the 
ilabitual Drunkards Act, 1879 (m). 

The time during which a person is detained in a retreat is for all Pfxtr law 
purposes excluded from the computation of time of residence after residence, 
which a pauper cannot be removed from a parish («). ■ 

Persons who hold their estates, other than ecclesiastical beweliccs, Forfeiture, 
subject to any condition of residence do not incur any forfeiture 
through being detained in any retreat (o). 







Sub-Sect. 2.’ -/itJtpettum of lUtreaU. 

461. The Secretary of State may from time to time appoint an inHi«:ioT. 
inspector of retreats, who holds office during his pleasure, and may 
also, if it appears to him and to the Treasury necessary (p), from 
time to time appoint a fit person as “assistant inspector of Assistant 
retreats,’* to hold office during his pleasure, and every person so inspector, 
appointed has such of the powers and duties of the inspector of 
retreats as the Becrotary of State may from time to time prescribe. 

'Ihe Secretary of State may, with the consent of the Treasury, iiemunera- 
assign to the inspector and assistant inspector of retreats proper tion. 
salaries or remuneration and allowances, which, with the expeTi.'^os 
of the inspectors and assistant inspectors (g) to such amount as is 
allowed by the Treasury, are paid out of uioue 3 B provided by 
Parliament in that behalf (r). 

Every retreat must from time to time, and at least twice in inspection, 
each year, bo inspected by the inspector or assistant inspector of 
retreats. The Secretary of State mtiy at any time, on the recom- Discharge, 
mendation of the inBt)ector or assistant inspector of retreats, or in 
his own discretion, order the discharge of any person detained in 
any retreat {»). 

A judge of the High Court of Justice, on an application cx imrte Application 
at chambers, or a county court judge within whose district the to judge, 
retreat is situated, may at any time, by order under his baud, 
authorise and direct any persons to visit and examine a person 
detained in a retreat, and to inquire into and report on any matters 


(/f) That is, searches under the Habitual Drunkards Act, 18T9 (42 & 49 li'ict. 
c. 19). 

(2) Habitual Drunkards Act, 1879 (42 & 43 Yict. c. 19), s. 14. The 
expression “patient” in the Inebriates Act, 189S (61 & 62 Viet. c. 60), unless 
tbo context otherwise requires, means a peinon who has boon adinilttu into a 
retreat, and whose term of detemtiou has not expired or been concluded by hfs 
discharge (Inebriates Act, 1698 (61 & 62 Yict. c. 60), s. 27). 

(m) 42 & 43 Yiot. c. 19, s. 34. 

(n) I'Hei., s. 32; see Poor Bemovol Act, 1846 (9 & 10 Yict. c. 66), s. 1; and 
title Poor Law. 

(o) Habitual Drunkards Act, 1879 (42 & 43 Yict. c. 19), 8..33. 

Ip) That is, for the doe execution of the Habitual Drunkards Act, 1878 
(42ft43Yiot. 0.19). 

(o) lb carrying out the provisions of the Habitual Drunkards Act, 1879 
(42 £43 Yict 0 . 19). 

(r) Hid .,«. 13. 

(•] I Ud., 8. 16.; and see further as to discharge, p. 161, a%U. 
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which Bucb judge may think fit in relation to the perauu so detained. 
The judge on receiving such report may, if he thinks fit, order 
the discharge of any person so detained from any such retreat (f). 

462- The inspector of retreats must, in the month of January 
in each year, present to the Secretary of State a general report 
setting forth the situation of each retreat, the names of the 
licensees, and tlie number of habitual drunkards who have been 
admitted and discharged or who have died during the past year, 
with such observations as he thinks fit as to the results of 
treatment and the condition of the retreats. The Secretary of 
State must lay such report, together with the rules, before 
Parliament (a). 

Sub-Sect. 3.— Leave oj Abenn-e, 

463. A justice of tlio peauo, at the request of a licensee of a 
retreat, may, at any time after the admission into a retreat of an 
habitual drunkard, by licence under his hand permit su'di habitual 
drunkard to live with any trustworthy and respectable person 
named in the licence willing to receive and take charge of the 
habitual drunkard for a definite time for the benefit of his health. 

Such licence is not in force for more than two months, but may 
at any time before the expiration of that period be renewed for a 
farther period not exceeding two months, and so from time to time 
until the habitual drunkard’s period of detention has expired (h). 

464. The time daring which an habitual drunkard is absent 
from a retreat under such licence is deemed to be part of the 
time of his detention in such retreat; but not where such licence is 
forfeited (c) or revoked (d). 

Any such licence may be revoked at any time by the Secretary of 
State on the recommendation of the inspector or assistant inspector 
of retreats, or by a justice of the peace, by whom such licence w’as 
granted, by writing under his hand, and thereupon the habitual 
drunkard to whom the licence related must return to the retreat (f). 

Scjb-Skct. A. ~Offerue^. 

465. If a licensee of any retreat neglects or permits to be 
neglected any liakitiual drunkard placed in the retreat in respect of 

which he is licensed, or contravenes or wilfully fails to comply 
with the statutory provisions or fails to observe the rules made by 
the Secretary of State, he is guilty of an offence (/). 

(f) Habitual Druukards Act, 1879 (42 & 43 Viet. o. 19), s. IH. For piocedure 
iu the county court, see title Coumty Courts, Vol. VUI., p. 660. 

(a) Habitual Bruokarda Act, 1879 (42 & 43 Viet. c. 19), e. 16. A printed copy 
of rales ]>uxpoTtiag to be the rales of a retreat, signed by the mspoctor or 
asaistaut inspector of retreats, is evidence of such rules; fiie rules may from 
time to time be cauoelled or altered by the Hecretory of Btoto (ibid., a. 17). For 
form of model rules, sec Hncyclop^ia of Forms and Precedents, Yol. VI., p. 523. 

(b) Ibid, 8. 19. For form of lioenoe, see Hncyolopsedia of Foims and Prece* 
dents, Vol. VL, p. 520. 

(el As by the patient escaping (see p. 166, post) or refusing to be restrained from 
intoxioating liquor^ (Habitual Drunkards Act^ 1879 (42 & 43 Yiot. o. 19), s. 21). 

(d) Ibid., 8. 20; as to the calculation of time in case of an escape from a 
retreat, see p. 165, post. , 

(•) Ibbitual Drunkards Act, 1879 (42 ft 43 Viet. c. 1^, s. 22. For form of 
revocation, see Bnoyolopeedia of Forma and Precedents, VoL VI., p. 521, 

(/) as. 17,23. • 
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Any portion i» Ruilty of an ofltenuo wlio iU-troai((, or, being uii 
officnr, sorvant, or other portion employed in or Rhout u rotroat, 
'wilfully noglecls, any habitual drunkard detained in a retreat, or 
induces or knowingly assists an habitual drunkard detained in a 
retreat to (!Rua]>e therefrom, or, without the authority of the licensee 
or the medical oflicor of tho retreat (proof whereof lies on him), 
brings into any rotrcjit, or, without the authority of the medical 
officer of the retreat, except in the case of urgent necessity, gives 
or supplies to any person detained therein any intoxicating liquor, 
or sedative narcotic, or stimulant drug or x>roj)arat(on (g). 

466. An liahilnal drunkard, who, while detained in a retreat, 
wilfully neglects or refuses to conform to tho rules thereof, is 
deemed to be guilty of an offence and is liable upon summary 
conviction to a penally not exceeding jU.'j, or, at the discretion of 
the court, to he imprisoned for any i^eriofl not exceeding seven 
days, and at the expiration of his imprisonment (if any) for such 
offence he must be brought hack to such retreat to bo detained there 
for curative treatmcjit until the expiration of his prescribed period 
of detention in the retreat, and in reckoning such period tho time 
during which such person was in prison must bo exclnded from 
computation (h). 

467. If an habitual drunkard escapes from a retreat, or from 
the person in whose charge he has been placed under licence as 
before mentioned (i), any justice or magistrate having jurisdic- 
tiuii in the place or district where ho is found, or in the place or 
district whore the retreat from which he escaped is situate, may, 
upon the sworn information of the licensee of such retreat, issue a 
warrant for the appreliension of such habitual drunkard at any 
time before the expiration of his prescribed period of detention; 
and such habitual drunkard must, after apprehension, be brought 
before a justice or magistrate, and may, if such justice or magistrate 
so order, be remitted to the retreat from which he so escaped (j). 
Such a warrant may be issued by any justice having jurisdiction 
in tho place where the escaped person rosides (&}• If the patient 
was absent from the retreat on licence (1) tho licence is ipso facto 
forfeited by the escape (m). 

If a patient escapes from a retreat, the time between his escape 
and his return to the retreat is not treated as part of his term of 
detention in the retreat (n). 

468. In case of the death of any person detained in any retreat 
a statement of tho cause of the death, with the name of any person 
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(g) Habitual Drunkards Aot, 1879 (42 A 43 Yict. c. 19), s. 24. 

(A) / bid.t B. 25. 

(t) See p. 164, ante. 

If) Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19), s. 26. 

{k) Inebiiates Aot, 1898 (61 4^ 62 viot. o. GO), s. 18 («); see also Habitual 
Drxinkards Aot, 1879 (42 & 43 Viot. o. 19), s. 21. 

(Z) See p. 164, ante. * 

(m) Habitual Drunkards Act, 1879 (42 & 43 Yict. o. 19), a. 21; see note (e), 
p. 164, ante. 

(n) Inebnates Act, 1888 (61 A 62 Yiot. o. 60), a. 18 (1). 
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prosenl at the death, must he drawn up and signed by tVio prin» 
cipal medical attendant of sucli retreat, and copies thereof, duly 
cortiflod in writing by the licensee, must bo by him transmitted 
to the coroner and to the registrar of deaths for tlie district, 
to the clerk of the local authority, and to the person by whom tho 
last payment was made for the deceased, or to one at least of the 
imrsons wlio signed the statutory declaration that the applicant was 
an habitual drunkard(n). 

Failure on the part of the medical attendant and Ucctisee of a 
retreat to comply with this provision is an offence (<>). 

469. In case of the death of a patient absent from a retreat 
under licence, a statement of the cause of tho death, with the name 
of any person present at tlie death, mnst ho drawn up and signed 
by a duly qualified medical practitioner, and copies thereof, duly 
certified in writing by the person in whose charge the patient had 
been placed, must be transmitted to the same persons and authorities 
es is the case of a death in a retreat (j*)- 

If the person in charge of the patient fails to comply with the 
requirements of this section, lie is guilty of an offence (q). 

470. Any person, not being an habitual drunkard detained in a 
retreat, who is guilty of an offence against the Habitual Drunkards 
Act, 1879 (r), to which no other penalty is affixed, is liable on 
summary conviction to a penalty not exceeding £20, or, at the 
discretion of the court, to be imprisoned for any term not exceeding 
three months with or without hard labour (s). 

Sini-SECT. 6.— Ler/al Proeadinga. 

471. The Summary Jurisdiction Acts (t) apply to all offences in 
respect of which jurisdiction is given to any couri of summary juris¬ 
diction by the Habitual Drunkards Act, 1879 (r), or which are directed 
to be prosecuted, enforced, or made before a court of summary juris¬ 
diction, or in a summary manner, or upon summary conviction (u). 


(o) HaMtoal Dnuikarda Act, 1879 (12 A13 Yict. c. 19), s. 27; see also title 
CoKOREUS, Ycl. YTIl., p. 24.3. Vor fom of statoment, seo Knoyclopaxliii of Formt 
and Precedents, VoL VI., p. 521. As to the general duties of a rjgistrar of 
deaths, see title BEOisxaAiioif'oi« Births, Markiaoss, ard Deaths. 

(p) Inebriates Act, 1898 (61 & 62 Yict. c. 60), 8 . 19 (1); see the text, aupra. For 
form of statoment, see Bncyclopsedia of Forms and 1-^ocedents, Yol. YI., p. 622. 

(o) Inebriates Act, 1898 (61 A 62 Yict. o. 60), a. 19 (2). That is, an offence 
against the Habitual Drunkards Act, 1879 (42 A 43 Yict. o. 19). 

(r) 42 A 43 Yict. o. 19. 

(Aj I bid.f B. 28. 

(Q See note {r), p. 87, ante, and title MAaiSTRATES, 

(«) Habitual &aukarde Act, 1879 (42 A 43 Yiot.o. 19), s. 29. The exprei^on 
"court of sufnmary jurisdiction” means as regards England any justice or 
justices of the neace to whom juxisdidion is nren by the Summary Jurisdic¬ 
tion Acts (see title ICaoistuates) ; provided that the court when hearing and 
determining an information or conmlainlr under the Habitual Drunkards 
1879 (42 A 43 Yict. e. 19), shtdl be (instituted either of two or more 
justices of the pmoe in petty seasiona, sitting at some place appointed for 
hoklLog petty BeasTons, or of some ma^trate or officer sitting alone or wi& 
others at some court ox Otiier place appointed for the administntion of justice, 
and for the time being ewpowiwed by law to do alone any act author!^ to be 
dfcme by more than (me justice s. 8). Aa to the effect of an order under 
tiie luebriates Act, 1878 (6l A 62 Ywt o. 60), on an old age pension, see title 
dBXillKAL Law and Fbocedhre, ToL ££., p. 554. 
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472. If any person thinks himself aggneved by any conviction Sbct.i. 
or order of a court of summary jurisdiction he may appeal. 

The appeal must he made to the next court of quarter sessions * 
for the county, borough, or place in which the cause of appeal has **** ' 
arisen, held not less than fifteen days and (unless adjourned by 
the court) not more than four months after the conviction or 
order appealed from (v). 

473. Any action against any person for anything done in Limitation ol 
pursuance or execqtion or intended execution of the Habitual 
Drunkards Act, 1879 (ie)i must be commenced within two years 

after the thing done, and not otherwise. 

Notice in writing of every such action and of the cause thereof 
must be given to the intended defendant one month at least before 
the commencement of tho action (w). 


Sect. 2 .—Supply of TAqnor to Habitual Dmnicards, 

474. Where, upon the conviction of an offender, the court is Biaclclirt. 
satisfied that an order of detention in an inebriate reformatory {x) 

could be made, then, whether an order of detention is made or not 
the court must order that notice of the conviction, with such par¬ 
ticulars as may be prescribed hy a Secretary of State, be sent to the 
police authority (within the meaning of the Police Act, 1890 (y) ) 
for the area in which the court is situate (a). 

But a magistrate can only make such an order if the defendant 
consents to be dealt with summarily (p). 

475. "Where a court in pursuance of the above provision Penalties for 

orders notice of a conviction to be sent to the police authority, the nnd 

court must inform the convicted person that the notice is to be so 

sent; and if the convicted person within three years after the date 
of the conviction purchases or obtains, or attempts to purchase 
or obtain, any intoxicating liquor at any premises licensed for the 
sale of intoxicating liquor by retail, or at the premises of any 
club registered in pursuance of the provisions of Part III. of the 
Licensing Act, 1902 (c), he is liablo, on summary conviction, to a fine 
not exceeding, for tho first offence, 20s., and for any subsequent 
offence, IOji. ; and if the holder of any liceucc aiithorising the sale 
of iutoxicaliug liquor by retail, whether for consumption on or off 
the promises, or any person soiling, supplying, or distributing 
intoxicating liquor, or authorising such sale, supply, or distribution 


(») HaltituAl r>nink«nlH Act, IS79 (43 & 43 Viet, c, 19), s. 30. 

{u') 43 &43 Viet. c. 19, 31. As tc tho proteoUon of public ofBccre geoe- 

rally, rco title PuBUic A(;TiruuiTiES and ruBuc Ofeicekb. 

(a:)' Uadcr the Inebriates Act, 1898 (61 & 63 Viet. o. 60). as. 1, 2. See title 
CamiKAL JiAW AND Prooedurb, Vol. IX., pp. 417,418, .Wl. 

(y) 63 & 64 Yict o. 45. See title Fultce. 

(a) Ijicensiiig Act, 1902 (2 Edw. 7, c. 28), b. 6 (1). 

\b) Inebriate Act, 1898 (61 & 62 Viet. c. 60), s. 2; Cemmiaaiontr of Foliee v. 
Thiiduan, 11903J I K. B. 895. PoT procedure hefor* courtfi of aununary jiiria- 
(lii;tion..Bee title HAUi.<iTKA-n.'i, 

(c) a Itldvr. <, c. 38. 
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on the premisee of a dab so registered, within that period 
knowingly sells, supplies, or distributes, or allows any person 
to sell, supply, or distribute intoxicating liquor to, or for the 
consumption of, any such person, he is liable on summary convic* 
tion for the first offence to a fine not exceeding £10, and for any 
subsequent offence in respect of the same person to a fine not 
exceeding ^20 (d). 

Ee^ulations are made by the police authority for the purpose of 
securing the giving of information to licensed persons and secre¬ 
taries of such registered clubs of orders made under the provision 
before referred to, and for assisting in the identification of the 
convicted persons («}. 

Sect. 8 .—Inehiate Reformatones, 

476. The Secretary of State may establish inebriate reforma¬ 
tories (called State inebriate reformatories), and for that purpose 
may, with the approval of the Treasury, acquire any land, or erect 
or acquire any building, or appropriate the whole or any part of 
any building vested in him or under his control, and any expenses 
so incurred are paid out of moneys provided by Parliament (/). 

The Secretary of State may moke regulations for the rule and 
management of any State inebriate reformatory, and for the classifi¬ 
cation, treatment, employment, and control of persons sent to it in 
pursuance of the Inebriates Act, 1898 (^), and for their absence 
under licence; and, subject to any adaptations, alterations, and excep¬ 
tions made by such regulations, the Prison Acts, 1865—1898 (k) 
(including the penal provisions thereof), apply in the case of every 
such reformatory as if it were a prison. But no regulation must 
authorise the infliction of corporal punishment in any State 
inebriate reformatory (i). 

477. The Secretary of State, on the application of the council 
of any county or borough or of any persons desirous of establishing 
an inebriate reformatory, may, if satisfied as to the fitness of the 
reformatory and of the persons proxxrsing to maintain it, certify it 
as an inebriate reformatory, and thereupon, while the certificate is 
in force, the reformatory is a certified inebriate reformatory (k). 

478. The Secretary of State may make regulations prescribing 
the conditions on which such certificates are to be grunted and 
held, and the circumstances in whicli they may be witlidrawii or 

(d) Licouaiug Act, 1902 (2 IWw. 7, o. 28), s. 6 (2); bco bIso title Ci.uds, 
Vob IV., p. 431. 

e) Ibid., 8. C (3). As to the clubs and orders luferrod lo, see p. 167, nnte. 

f) Inelaiatea Act, 1898 (61 ft 62 Yiot. c. 60), b. 3. 

a) 61 & 62 Yict. c. 60. 

(A) Ptieon Act, 1866 (28 ft 29 Viqt c. 126); Prison Act, 1877 (40 ft 41 Viet 
o. 21); Prison (Officetn Buperaimuation) Act, 1878 (41 ft 42 Viet c. 63); Prison 
Act 1884 (47 ft 48 Viet c. 61); Prison (Officers’ Buporaunuatioii) Act, 1886 
(49 ft 60 Yict. c. 9); Prison (Officers* Superannuation) Act, 1893 (66 ft 67 Yict 
0 . 26) ; Prison Aot, 1898 (61 ft 62 Vict o. 41); and see title Pbisonb, 

(0 Inebriates Act, 1898 (61 ft 62 Yict c. 60), s. 4. 

ik) Ibid., 8. 6 (11 Within the meaning of the Tnobiiatos Act, 1898 f61 ft 62 
Yict«. (jO). ' ^ ^ ^ 
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resigned (1), tlie estaldiuhment, uiauagcment, rnaintenance, and 
inspeotiou of certified inoltriatcj reformuterics, the clansification, 
treatment, employment, and control of the inmates of certified 
inebriate reformatories, and the application of tlioir earnings, the 
transfer of such itimates from one certified inebriate reformatory 
to another, their absoiiwt under licence, and their discharge, and 
the transfer of inmates from a State inebriate reformatory to 
a certified inebriate reformatory, or in special cases from a certified 
inebriate reformatory to a State inebriate reformatory; and may 
thereby impose a fine not exceeding £20, or imprisonment for a 
term not exceeding tlireo mouths with or without hard labour, for 
the breach of any sucli reguintious (m). 

In reckoning the period of detention of any person detainod in a 
certified inebriate rcfoi'matory the tlnio during which he is so 
imprisoned is not computed (n). 

Whore by any such regulations a breach of the regulations 
is made punishable by fine or imprisonment, the broach is an 
offence which may be prosecuted summarily (o). 

The Secretary of State may, with the consent of the Treasury 
as to number, appoint inspectors of certified inebriate reformatories 
and assign them such remuneration out of money provided by 
Parliament as the Treasury may determine (p). 

479. Tho Treasury may contribute out of money provided by 
Parliament such sums, on such conditions as the Secretary of 
State recommends, towards the expenses of the detention of persons 
in certified inebriate reformatories ((jr). 

The council of any county or borough may contribute such 
sums, and on such conditions, as it thinks lit, towards, or may 
itself undertake, the establishmont or maintenance of a reformatory 
certified or intended to be certified, and may defray the whole 
or any part of the expenses of detention of any person in any 
certified inebriate reformatory, and two or more councils may 
conibine for any such purpose (r). 

The fiOimeil of a borough may borrow for any such purpose in 
like manner as if it were a purpose for which it is authorised by 
the Municipal Corporations Act, 1882 («), s. lOG, to borrow (0* 

Tho expenses of conveying a person to a certified inebriate 
reformatory must be defrayed by the police authority by whom or 
at whose instance he is conveyed, and are deemed part of the 
current expenses of that police authority (w)- 

480. Every officer of a certified inebriate reformatory authorised 
in writing by the managers of tho reformatory to take charge of 

(l) Inebriates Act, 1898 (01 & 62 Yiot. c. 00), s. 5 (2). 

(fit) 8. 6. 

(n) Ibid. 

(o) Inebriates Act, 1S99 (62 A 63 Yict. c. 35), s. 2. 

(j^) Inebriates Act, 1898 (61 A 62 Yiot. o. GO), a. 7. 

(r) Ibid., B. 9 (1); compaie p. 162, ante. For forms of aeteetnent and 0 Qn> 
▼eranoe, see Encyolopssdia of X'onnB and Precedents, Vol. vl., pp. 528. 534. 

fa) 45 A 46 Yict. c. 50. * 

(<) Inebriates Act, 1888 (61 A 62 Yiot. o. 60). a. 0 (2). 

(«) /Md.. I. la 
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any t'erfiun ordered tu Ik 3 dotainod for the puci'ohe of conveying 
hiTn t(j or from the reformatory, or of apprehending and Iwinging 
him back to the reformatory in case of liis encape or refusal to 
return, has,-for the purpose and while engaged in that duty, all the 
powers, protections and privileges of a constable (a). 

If any person ordered to be detained in a corliJied inebriate 
rofommtory esoaj)os tberefj’oni, or from tho charge of any person 
in whose charge bo is placed uiubu- licence, before the expiration of 
bis ])oriod of detention, ho may be ajiprchonded without warrant 
and brought back to the reformatory (/i). 

Jn certain eiveumstances a county court judge has power to 
make an order for the recovery of expenses against the inebriate’s 
estate (<*)• 

481. The Poor liemoval Act, IBdO (il), s. 1, applies to a person 
detained in or absent under licence from a State inebriate reforma* 
tory, or a certified inebriate reformatory, as if ho were e prisoner 
in a prison within the meaning of that enactment («). 


Part XVIII.—Sale of Intoxicating Liquors 

on Credit. 

Secx. 1.— Sjfii'ils. 

482. No person can maintain any action, or suit fur, or recover, 
either at law or in equity, any sum of money, debt, or demand 
for or on account of any spirituous liquors (except spirituous 
liquors sold to be consumed elsewhere than on the premises 
where sold and delivered at the residence of the purchaser in 
quantities not less at any one time than one ropnled quart), 
unless such debt has been bond fide contracted at one time to 
the amount of 20 j 3. or upwards. Nor can any particular article 
or item in any account or demand for distilled spirituous liquors 
(except such as have been sold and delivered as above mentioned) 
be allowed or maintained where the liquors delivered at one time, 
and mentioned in such article or item, do not amount to the full 
value of 208. at the least, aud that without fraud or covin; and 
where no part of the liquors so sold or delivered have been 
returned directly or indirectly. Any retailer of spirituous liquors, 

(a) liiebiiates Act, 1698 (61 & 62 Viut. o. 60), b. 11 (1). 

h) Ibifl, B. 11 (2L 

(c) Ibid., a. 12. See title County Oouuts, Vol. VIIT., pp, 6fi9, 660. The 
expi'esAion “expenses” in relation to the detention of a person lu u certi' 
fi^d inebriate roformatory, in the Inebiiaten Act, 1898 (61 & 62) Tict. c. 60), 
includes, unless the context otherwise requires, the exposes of his custody 
wad maintenance, whetiier in the rctfonnatory or when amnt under 

licence, and any other e^nses directed by that Act, or by any order mode 
thereunder, to be defrayed by the managers, and also any expensM incurred by 
the nunagers in assisfciAg him to return to lus home or place ^ settlement on 
the expiration of hia tem cf detention (Hid., s. 27). 

({Q 9 & 10 Viof. c. 6 k ; (N)ijip;ire p. 163 , ante, ancf soo title Poon I«AW, 

19) Inebriates Act, 1898 (61 St 62 Viot. c. 60), l. 22. 



Part XVIII.—Sale of iNTOxiCATuia Liquors on Credit. 

wiih or without a licence, taking or receiving any pawn oar pledge .'^bot. i.' 
from any person by way of securify for the payment of any sum of Spirits, 
money owmg by such person for such liquors, forfeits the sum of 40*. > 

for each pawn or pledge so taken in or received by him, to be levied 
and recovered by warrant under the hand and seal of one justice 
of the peace where the offence is committed, one moiety thereof to 
be to the use of the poor of the parish where the offence is com¬ 
mitted, and the other moiety to the informer or informers. The 
person to whom any such pawn or pledge belongs has the same 
remedy for recovering such pawn or the value thereof as if it had 
never been pledged ( f). 

483. If spirits^ are sold and delivered at one time to a greater Bale of 
value than 20«. it is immaterial that part is one sort of spirits 

and part another sort, and that the price of each part taken 
separately is below 20s. (g). 

The prohibition against recovery of the price applies to cases Potchaae for 
where spirituous liquors are sold in small quantities for the 
purpose of resale in the purchaser’s business and not for his own 
consumption (h). 

But the prohibition does not apply to spirits sold by an innkeeper lankeeper. 
for the consumption of a guest residing at his inn (i). 

484. If a score is run up for spirits, beer and food, the value Partly apiriu 
of the items other than the spirits can be recovered, although the 

price of the spirits cannot (k ); aud the price of the spirits cannot 
be recovered even if merely incidental to other entertainment (1). 

485. A security, such as a bill of exchange, given for the price Billot 

of spirituous liquors sold in such quantities that the prohibition exchange, 
against recovering the price applies, is void, and nothing can be 
l'(iCO^’cred in an action upon it, even though the price of the 
spirituous liquor was only a part of the consideration (;n). 

But if a publican takes from a guest two securities, both at one Doable 
time, for bis score which consists partly of a demand for spirits but 
to a le.au extent than the auioiint of cither security, he can recover 
on one of the securities, though not on both (n). 

Moreover, if money has beou paid on account of a debt which Appropiiatipo 
is ])artly for spirituous liquor.s of which the prico could not, of payment, 
owing to the statutory prohibition, be recovered, and the person 

(/) Sale of Spirits Act, 1700(21 Gtw). 2, o. 40)(«nftmonly oulletl the “ Tippling 
Act*’). B. 12; Siilo cf Spirito Act. lSi>2 (2.t & Viet. c. 38), s. 1. As tc pawns 
and pledges gouorvvlly, bco title Pawns and 1’i.kihiks. 

(y) Owens V. Porter (1830), 4 <J. & 1’. .387. 

(h) v. Itutrhinsiia (1821), 5 B. & Aid. 241; Ilnt/hex v. Ihm (IBtl), 1 
Q. B. 201, ovomiling Jarksou v. Attrill (^1703), Peake, 211 [ISOJ. 

(i) Proctor v. Niehdfton ( I83.>). 7 S 1*. 07. 

Oiljtin V. Bendle (18U0), 1 fcSolwyu, haw of Nisi Ikius, 01 (l.'Jth eil., Vol, L, 

f() Jiurnyeftt v. Butchinaan, rofira. 

(m) Svott V. Gilhiimv. (1810), 3 Taunt. 220; QaitaMl v. GteeAluiad (1822), 1 
Dow. & Ky. (K. B.) 350. But Spacer v. Sin&h (1811), 3 Camp. 9, was decidod 
in a contmry nense. Aa in btUa of nxebange, see title Biujt of NxmiANas, 

PaoiUBBUHY Nutrs, and Nbuotudi.k iNsrHvuKifi's, Vol. 11 m pp. 457 ei 

(»} Vroukihaiik v. Row (L831), o 0. A V. 10. 
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paying the money on account does not appropriate it to any portion 
of the debt, the payee is entitled to appropriate the payment to the 
price of the spirits and to sue for the other items of the debt (o). 

Where a settlement has been come to between two persons upon 
cross accounts, it is binding even on one whose debt or a part of it 
consisted of the price of spirits bought on credit, the price of which 
could not have been recovered owing to the statute on prohibition (p). 

SiicT. 2 .—Beer etc. 

486. No action can be brought or is maintainable in any county 
or other court to recover any debt or sum of money alleged to be 
due in respect of the sale of any ale, porter, beer, cider, or perry 
which was consumed on the premises where sold or supplied, or in 
respect of any money or goods lent or supplied, or any security 
given for, in," or towards Ibo obtaining of such ale, porter, beer, 
cider, or perry (j). 

Sjbct. 3.— JPurposes of JireaU. 

487. The price of beer sold to the defendant for the purpose of 
being resold in licensed premises carried on for his benefit, but of 
which ho is not the lie('nsee, can be recovered from him, ns such n 
contract is not a fraud upon the licensing system (r); in other 
words, becau.se Llio purpose is not illegal (s). 


(o) Crookahnnh v. Jitixe, an/ira; Philjmtt v. Janat (18iJ4), 2 Ad. & Kl. 41; 

Dawsm. v. Ennnunt 6 24; aud bco litlu CoNTHACTS, Vol. 

pp 409 et setj. 

(p) Dawson v. Ilemnani (1800), 6 Esp. 24. For tbo etatutfiry piitliibitiou 
referred to, see pp. 170, 171, luite. 

(q) County Courts Act, 18SS (01 & 02 Viet. c. 4:j), e. 182. 

(r) Drooher v. Wood (1804), u 11. & Ad. 1052; but see Mevx v. Hvmphrtm 

(1827). Mood. &M. 132. 

(«) lloflgson y. I'einple (1813), 5 Taunt. 181; 1'iit seo Dunning v. Given, [19071 
8 K. B. 237. 


INVENTIONS. 

See Patents and Inventions. 


INVENTORIES. 

See Bans or Sale ; Bxecdtoes and Administrators ; VAiiUBRS and 

ApPBAtSBBS. 
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I. 0. u. 

Set BiXiiiS OF Exchakgb, Fbomissoby Notes» akp NBaoTiAbiiti 

Insxbumbnts. 


IRISH OFFICE. 

See CoKSTixTjTioBAi. Law. 


ISLE OF MAN. 

See DefendBNO iBs and Colonies; Boyal Fobcbb 


JACTITATION. 

See Conflict of Laws ; Husband and Wipb. 


JETSAM. 

See Shipping and Navigaxion. 


JEWS. 

See Ecclestastigal Law; Hosband and Wifb. 


JOINDER. 

See County Coubts; Pbaoxzob and Fbocbdubb, 
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JOINT AND SEVERAL PROMISES. 

See BiijiiS of Exchanob, Pziomissoby Notes, and Nisgotiabdb 
Instjiumrnts ; Contract ; Guaranteb. 


JOINT STOCK COMPANIES. 

Sen CoMf’AKins. 


JOINT TENANCY. 

See Descent and Distribution ; Person ad Property ; Beal 
Property and Chattels Bkal. 


JOINTURE. 

See TIusband and Wife; Personal Property; Pieal F’roi'Erty 

AND Chattels Beal. 


JUDGE- ADVOCATE-GENERAL. 

See Boyal Forces. 


JUDGMENT CREDITOR AND JUDGMENT 

DEBTOR. 

See Bankbcp’jcy and Insolvency; Execution. 


JUDGMENT SUMMONS 

See Bankruptcy and Insolvency. 
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Sect. 1 . Dej-’inition - • - • - - - - -176 

SkCT. 2. (JliASSmCATION - - - - - - - -177 

Siil)-Hf!ct. 1. Inrun; fn ptirsonain - . _ _ _ 177 

^iiLi-»uut. 2 . Tntorloculorj'; l-'iiml - - - - - 178 

Siib-Hcct. Kiiforcoivblo; Docluratory - - - - 188 

SKCT. 8 . MuDK.S ok Oli'i'AlXlXQ A JUUGMBXT - . . ]S4 

Sub-soct. 1 . TJofswlt of Appearance ----- 184 

Sub-yect. 2 . Default of Dofenee - - - - - 186 

Siib-eect. 3. Default of other ICinds - - - - - 188 

Sub-Hoct. 4. By Consent - - - - - 188 
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Joint Contrwiira - - ~ 
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Joint Tortfeasors - - - 

Judffmenis of' hish and Seollitl, 
Courta, Enforcetnent of 
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Specif Performance 
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PKA.OTICE AND PH'" 

''■ouKTT Corms. 

Distbkss. 

OoNTEMFr OP Court, Attaoumert, 
ANu CoMMrrxAT.; Execution. 
Execution. 

I'lxECmOK.S AND Administratoeh. 
('oNrr.icT op Laws; County 
Courts. 

CoNn.icr OF Laws. 

I’AHLIAMENT. 

Infants and Ciiir.DUEN. 

County Courts; Courts. 
Injitnction. 

lUNKiiurTCY AND Insoevunot ; 
COMPANIF.S ; KxWT.'TOItS AND 
Adminwtratous; Husband and 
W 1 i-'K; 1 X.I r sctton. 

(Contract. 

CONrjlAOT; rilACTIOE AND PROCE¬ 
DURE. 

Tort. 

CoNixioT OF Laws. 

Courts. 

Constitutional Law ; Courts ; 

l)F.rHSDENnKS AND C0I.0XIF.S. 
lluSHAND AND AViFB. 

(’ouurs. 

Evidence. 

IjIen. 

J.UNATICS AND Pf.RSONS OF UN¬ 
SOUND Mind. 

Crown I’RAfjKJE 

UUSDAND AND 'NVll'Bi 
Estoi-I'KI,. 

Libel and Slander; Pleadino. 
Banichuptcy and Insolvkxi y ; 
(JoMi'ANiES; Execution ; Exeit- 
TORS AND Administrators. 
I‘'VIDKN(’K. 

HaXKIIUI'TCY and Insot.vency. 
Sheriffs and Bailiffs. 

SPKI’IFIO PHKFOUM.VNCE. 

Maoistrates. 

Companies; Pabtnersuip. 


Sect. 1.— Definition, 

488 . The terms “judgment'’ and “order”in their widest sense 
majr be said to include aiiy decision given by a court on a ques¬ 
tion or questions at issue between the parties to a proceeding 
properly before the court {a). The terms as used in this title 


(a) The judments and orders referred io in this articls ar^udgmeuts and 
orders of the^iig’s Bench and Chancery Divitiioua of the Bj^h Court and 
orders of the Court of Appeal. For judgments and orders of tiieUbuse of Lords, 
see title Parliament ; for Judgments (or decrees) in the ffobate, Divoroe, 
and Admiralty Division, see titles ADH 1 RAI.ty, VoL I., pp. 103, 122 aeq ; 
EziauTORB AND Admuvtsth mors, Vol. XIY., pp. 174 el aeq .; Husband and 



J’UDQMENTS AND ORDERS, 

eiolude derisions of a courf; in oriminal as opposed to rmi 
matters; and Kiich decisioiiH of the uonrt in uivil matters as do not 
determine the main question or questions at issue between the parties 
for the determination of which resort has been had to the court, but 
only determine preliminary or subsidiary questions relating to pro¬ 
cedure, are not considerod hero in detail (c). When considered 
separately, the terras overlap coJisiderably and are incapable of 
exact definition (d). An order in tbe nature of a judgment may be 
enforced as though it were a judgment to the same effect (e), but this 
notwithstanding, there are distinctions between the two terms (/). 

S ncT. . 

1.— Jnrnn; In jicreomm, 

469. A jndguioiit may be a judgment in rem or a judgment tn 
personam or inter partca (//). 

Wife, Vol. XVT., pp. 5i‘6etsaf.; in bankruptcy, Boe titlo liANKRuri’CY and 
J ysoLVENCy, Vul.ll., pp. 8o et mi., 241 etseq.; in lunacy matters, 

BOO titlo Luxatics and Pbiibons or Unsound Mind; in county oomts 
and other oouiia of local jurisdiction, see title County Courts, -Vol. Vlll., 
pp. 533 et mi .; and of the Judicial Committee of tbe Privy Council, see 
title Courts, Vol. IX., p. 45. Bofoxo the reform of legal lu-ucodure 
eliccted by the Judicuturo Acts, 1873—1804, tlio "judgment" of the 
courts of common law corresponded to the “ decree” of the Coui't of Chancery; 
but now the tciiu "judgment” includes decree (see Judicature Act, 1873 
(36 & 37 Vict. c. 66), s. 100). This, however, is onw for the purposes of the 
Judicatuix) Acts (see Ale Ihrtstead, jfc'jc parte Dale, [1893] 1 Q. 13. 199, C. A., 
per Lord Ksiier, M.It, at p. 203; compare Biirrowe v. HdUy (1887). 35 Ch. T). 
123, per CmiTY. J., at p. 124). The term “court” includes mastoi-s, district 
registrars, and official rcl'orees, os well as judges of the court. 

(h) For jud^ents in criminal casos, see title CRIMINAL Law AND Pro- 
OEDUBE, Vol. IX., p. 376. 

(c) For orders made in those matters, see title Practice and Procedure ; 
and see also titles Bankruptcy and Insolvency, Vol. IT.^p. 26, 55, 315; 
Companies, Vol. V., pp. 410, 648; County Courts, Vol. VITL, pp. 503 tt nq. ; 
Husband and 'Wife, Vol. XVI., pp. 516 ct aeq.; Injunction, Vol. XVII., 
pp. 197 et aeq. 

(ri) The words have sometimes been used as though “ order ” was the genus 
of which “judgment” was a species. JS.q., “To constitute an order a final 
judgment notliing more is necessary than tliat there should be a proper liiia 
conteatalio, and a final adjudication between tlie ])nTtioa” {Re Faithfnll, Easimrte 
Moara (1885), 14 Ct. B. D. 627, C. A., perljord Selborne, L.C., at p. 632). 

(c) U. S. 0., Ord. 42, r. 24. 

(/) Ex farte Ohintry (1884), 12 Q. B. D. 343, per Cotton, L.J., at p. 345; 
approved in Onaloio v. InJand lievmue Commusiontn (1890), 25 Q. B. I). 465, 
0. A.; Re Biorklon Iron Furnare 6’«. (1870), 10 Ch. D. 335, C. A., per Jesbel, 
M.1L, at p. 349. The most important distmetion has reference to the issuing 
of a bankruptcy notice; see title Bankhuficy and Inbolvenoy, VoL II., 

р. 26. The following are instances of orders which are not judgments;— 
The decision of the High Court on a case stated by the CommisHionors of 
Inland Revenue under the Stamp Act, 1870 (33 & 34 Vict. o. 97), s. 19 
{Onaloto V. Inland Revenue Oonmiaaionera, aupra); a consent order staying pro- 
oee^gs {Jvynt v. MacCaJie, [1899] 11. B. 104); an order of a Divisional Court 
affirming on order of an alderman of the City of London upon a sununona for 
wages by a seaman under the Merchant Shipping Act, 1894 (57 & 58 Vict. 

с. 60), a. 164 (Auatin b'riara Steamahip Oo. v. Strode, [190^2 K. B. 499, 0. A.); 
and see, further, titles Bankeu^toy and Insolvency, Vol. II., p. 26; Com¬ 
panies. VoL V., p. 604 ; Husband and Wife, V<il. XVT., pp. 620, 621. 

(^) For B full discussinn as to judgments in rem and in peraemam, see title 
Estoppel, Vol. XIIL, pp. 327 et teq., 338 eteeq. 


SWJT. t. 

DeflidtioiL 


2 « rem and 
in personam 
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8lin 3Ecr. ; Fmni. 

490. A judgmeul urordur whicli delorininoii the principal matter 
in ipiestion is termed “ linal" (//-). An order ^Yhich does not deal 

{h) Blockstone says: “ jndginontH^ nro puch an at ouce pat an end 
to the action by iloclaring that the ])laintilT hoe oiilior ciititled hitnselff or 
Las .not, to renovor fcLo roinody ho sutw I’dt ” (a Rl. CVnn. p. 398). The oaseB 
on tLo siiLjoflfc urn not eany to vnuonoile, and it hiiH bonii mud that tho matter is 
one thiit ought ht be deteiiniund by n now rule luiido by the Uule ('ommitteo 
(upe /iV ('r<-fi*<lell nnd VnnnnrJI, Luird Co., fjd., [19(i()J 3 If. H. 509, 0. A., 
pttr M.ll., at p. 573; /t*e Jn-om-, [1907] 2 Th. 145, 0. A., jier 

•.'oziiNS-llAiiOY, M.Jl., atp. M7; fie Coye, Uiliy. Fiadynte, [1910] I Uh. -ISU, 
0. A., prr BucKfiKV, L.J., at p. 41M). Throe ultt'i'nntivo {osta for iiauortiiiniiig 
tlin iinality of a jiulgiiient or ordc'r may Im proposed: (1) \Vn.s tlm onior made 
upon an application such that a (Irrision in favour of either party would 
dotonniiie tiio main diapute? (2) AVaa it uindu npoii an application upon 
which the main dispute could hiivo boon decided? (3) Docs the order, aa 
mode, dctcrraiiie the dispute? The weight of aiilhorily seems to be in favour 
of the second of those tests. The iirat was adoptcil m Saiamin ?. IT'araep, 
[1891J 1 Q. 11. 734, 0. A.; ifs lieciM {flerbtrt) Co., (.191)2) 1 Ch. 29, 0. A.; 
and in SUuvlurd Ducomt Co. v. La (frange (lS77), 3 C. P. P. 61, C, A., per 
RRETr, L.J., atp. 71, whosereaaomng in tliia cj'.o was, howevor, disapproved 
in A.-G. V. Great Eaatnn Jtait. Vo. (1879), 27 W. R 759, 0. A., by Jamkk, 
L.J., at p. 763). In Shulraok v. Tufuelt (1882), 9 ^ B. D. 621, 0. A., the 
order in question did not decide the matter in litigation, but referred it back 
to an arbitrator. Upon the application on which it was made, however, a 
hnal adjudication might have been given. The order wus held to be final, 
and this was expressly approved by the court in Bosaon v. AHriiieham Urban 
Council, [1903] 1 K. B. 547, G. A., ptr Lord Ualsburt, L.C., rofuaiug to follow 
tialaman y. Warner, 8Uj>ra. In Uozaon v. Altrinehum Urban Council, 
however, the order did, in fact, determine the mutter in litigation, and I^rd 
Ar.VERSTONE, O.J., stated the test of finality thus: “Dues tiho judgment or 
order, as made, finally dispose of the rights of the parties?" (No. (3) above). 
It is, therefore, nob perfectly clear whether the second or tho third of the testa 
above set out is to bo preferred. The following definitions have been given: 
Tho strict and proper meaning of "final judgment ’’ is " a judgment obtained 
in an action by which a previously existing liability of tho defendant to the 
plaintifl is ascertained or established” {Ejs parie Chinery (1884), 12 Q. B. 1). 
342, per Gorrox, L.J., at p. 345). "To constitute an order a final judg¬ 
ment, nothing more is necessary than a proper iitia emteatatio, and a final 
adjudication between the parties to it on wo merits” {Be A'aHkfuil, Ejh parte 
Moore (1885), 14 Q. B. D. 627, 0. A., per Lord Sblborke, L.O., at p. 632). This 
proposition, subject to the omission of the words alter " partis," wan adopted 
m Me MiMMt, Ex parte Stredhmore {Earl) (1888), 20 Q. B. D. 512, 0, A., per 
Lord Esheb, M.B., at p. 514. His Lordship also suggested the following 
definition of a final judgment at p. 516, namely: “A judgment obtained in an 
action^ by which the question whether there was a pre-existing right of the 
plaintiff against the defendant is finally determined in favour either of the 
plaintiff or of the defendant." An order of a Divisional Gourt setting aside an 
awpd in the form of a special ease for miscondnet on the part of tho arbitrator 
is interboutory, as it involves no determination of the lights of the paitiea 
as regards the matters in dispute in the arbitration {Be Croaedell and 
Ca/nmeil, Laird A Co., Ltd., eupra). The decision of the High Gourt 
on a special case atat^ by an arbitrator, who is to make ^ award 
thereupm, is interlooutory, since the matter will go back to the arbitrator 
id any event {€k^in» r . Baddington Veatry (1880), 5 Q. B. B. 368, 0. A.). 
The first olatiae of tihg' head-note to the rep<^ is too widtiy statsd: see 
ahubrodh v. Tufnett, per JwtSEL, M.B., at p. 623). An order made 

in ehambeta by consent, oroering that the action be usmiss^ and the plamtiff 
pay to the defendants thejlr taxed costs of the action, is final {Shau) Hertford- 
ihire Camty Council, [1890]^2 Q. B. 282,0. A.); and an order dismiasing aa 
(Originating summona (token out under & S. C., Ord. 55, r. 3) is a final order 
ia.ea uutiou ijte A'aufaut, Galland ▼. Burton (1885), 30 Gh. D. 231, C. A- i ^^artd9l^ 
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with the final righta of the parties, bat either (1) is made before Bbct.c, 
judgment, and givea no final decision on the matters in dispute, bnt Clas^oa* 
18 merely on a matter of procedure; or (2) is made after judgment, 
and merely directs how the declarations of right already given in the 
final judgment are to be worked out, is termed “ interlocutory ” (t). 

No definition is given in the Judicature Acts and the orders and 


V. Lancashin and Yarkthin Sail. Co. (1881^, 7 Q. B. D. 641, 0. A.). A final 
order ia none the less final by ronson that it is subject to appeal {Huidly (Uar- 
rhuntesf) v. Oaskell, [1908] 2 Ch. 656, 0. A., par Stikuno, L.J., at p. 667); 
and a judgment may be final though it directs inquiries (iBe Seeuei {Harhert) A 
Co., [1902] 1 Ch. 29, C. A.), or deals with costs only {Marsden-v. Laramhire anti 
Yorkshire Bail. Co. (1881), 7 Q. B. 1). «41, 0. A.; The City of Manchealer{lStiO), 
5 P. D. 221, C. A.; ForCes-SmSh v. Forhea- Smith, [1901] P, 238, C. A.); or u 
maile on an interlocutory upplicntion v. fheat Eastern Sail. Co. (1879), 

27 W. K. 759. f. A.). Au order lutulo on an application for summary judgment 
under B. S. C., Urd. 14, refusing unconditional leave to defend, is nut to be 
deemod nii interlocutory order for the purposes of appeal (Judicatiii'e (Procedure) 
Act, 1894 (87 & 58 Viet o. 16), s. 1 (2) ). Othor inetnuces of orders held to be 
final for the pmposes of app^ are ordors in the oi-dinary form of a foreclosure 
judgmouli iiiiidb uiulur E. S. 0., Ord. 15 (.SiTMif/i v, Davies (1886), 31 Ch. D. 895, 
C. A.); order on summons in an adiniiiisti'atioii action to amust.loss arising 
from a breach of tniat (ChtHinffirorlh v. Chambers, [1S9.5] W. Nf. 136); order on 
originating summons for stilicitor to pay money to his client in pursuance 
of an niiduiiaking {Se Atarckaid, [1908] 1 K. B. 998, C. A.). 

(t) An interlocutor^’ order, though not conclusive of the main disjiute, is con- 
elusive as to the suboi-dinate matter with which it deals {Se Gardner, Ltmtj r. 
(faninrr (1891), 71 L. T. 412, C. A.; Standard IhsroHut Co. y. La Grange 
(1877), 3 0. P. I). 67, C. A,, per Cotton, at p. 72; Ulakey v. Latham (1889), 
43 Ch. D. 23, C. A., per Cotton, L. J., at pp. 25, 26). The following cases afford 
instances of inteilocutory ordors made liefore judgment, giving directions how 
the action is to proceed, namoly :—Standard Discount Go. v. La Orange, supra ; 
Sr A Debtor, Ex parte the Debtor (1903). 19 T. L. E, 152, 0. A. (order 
empowering a ]ilaintiff to sign judgment upon u specially indorsed writ 
is interlocutory bocuui>e it doas not liecume effectual against the defendant 
until it hss Keen ])eTfeotcd by tho further step of signing the judgment); 
Edisou-lleU Dhotmgraph Co. v. Hough (1898), 98 L. T. Jo. 374, 0. A. (order for a 
comiuissioii to exauune) ; hfonh-awell {Lord) v 'ihompson, [1898] 1 Q. B. 383, 
C. A. (orilor for tibpcciul enso to be statcMl uuder the Municipal Oorputations Act, 
1882 (45 & 46 Vii-t. o. 80), s. 93, loUowiiig liarintm v. Sark (1880), 6 Q. B. D. 
323, 0. A.); AVn/c v. Cordon Lennox {/nidg), [l!»02] 1 K. B. 838, C. A., ixr Lfinl 
AiA'gKSTONV. t\)., tit p. 845 (order to rcfiu' tin atdion); Hand v. Uartington 
(J/ttr 9 wis)(l>S 00 ), 61’. L. R. 267, 0. A. (onler slaying procendiugs against one of 
several defondiinth); hifxrnatiouul Eiuamiai Sotim) v. (IHgof Afvscmo Gas Co., 
City (*/ Aivs'itw lias Ci». v. Inti rnntional Einanrial Soaetu (1877), 7 Oh. D. 241, 
t!. A.; Se Sage. Hill v, Sbidgate, [ 1910] 1 Oh. 480, C. A. (order dismissing an 
action ns being frivolous or vexatious) *, Jones v. /»iS(»/e(lM)l). 64 L.T. 703. 0. A-; 
S>rvfht {Charles) A Co. v. Hirer Shite (Jonutrnction Vo. (19(H), 17 T. L. E. 708. 
C. A. (order striking out a statoineiit of olaLin). The following cases affuiti 
instances of iuterluoutory oitlors made after judgment and gri Lag direction^ 
for working *«it rights thcnMiiulor, iitunely :—Vumniins v. Herron (1877), 
4 Oh. J>. 787, 0. A., iKT Jkssjui., M-B., at p. 788 (order inadu on an applica¬ 
tion to vary a certiiiuato of the lunouiit of daiiuigos j^vayublo by the ilefen- 
daijt); Sr Dewss, Leieis v. Jl't/li««ia (1880), 31 Oli. 1>. 623, O. A. (oi'der 
in an adiuinistration action dii«ut!ng taxation of twits mid uiiplmatioii of funds 
in court, and giving lilwrty to ap)jly as to getting in iift«ctH and generally); 
Slal'eii V. Latham. svpn\ (tn-der allowing ctwfrfi, subject to any lien that a.specined 
persoii could establish before ilie taxing master); Re Johnson, ManchsUer 
and hh'rrteiot littnltitig (A*, v. Seales, Johnson v. JlixJ^ (1889), 42 Ch. D. 505, 
509 (order iiiatlo in ehiunlxuN on furtluir ctmaiileration in an. administcutioii 
action, loAviug part, of tho funds to bo dealt with IhotoafUr and ru.-wrvlns! 
libmty tuapid>); 4c AbJy, Halbettv. [I895J W. N. 12, U. A. (older la 
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rules thereunder of the terms “ final" and “ interlocutory," and it 
is necessary to note that a judgment or order may be ‘‘final" 
for one purpose and “ interlocutory ” for another (it). The 
decisions on the question whether an order is ” final" or “ inter¬ 
locutory,” therefore, must be grouped with reference to the par¬ 
ticular purpose for which each was given. 

The most important matters in wliich the question arises are 
the issuing of a bankruptcy notice (1), and appealing to the Court 
of ApjJoal. 

Generally speaking, an appeal from a final judgment of a judge 
lies to the Court of Appeal without leave (m), but, with certain 
exceptions, no appeal lies from an interlocutory judgment or order 
of a judge without the leave of the judge or of the Court of 


an administration nction tbnt the pluintiif’s claim to bo u creditor wus valid); 
Ji'orlm V. JVortou (1908), 99 L. T. 709, 0. A. (order ducting jjartition of pre¬ 
mises remaining unsold miule on summons taken out in a partition action under 
a judgment which gave liberty to certain persons to apply). Hut an older 
giving costs to a party, supplemental to a final doiTPC, must be treated as part of 
the decree, and therefore, as a final order {t'orheM-t^miih v. Forlm-Stinth, [l!M)l] 
I'. 258i 0. A., following Marvleii v. Lancashire and Yorkshire Had. C'o. (1881), 

7 Q. B. J). 641. U. A., and The (htyofManchfatn{\m\ 6 P. JJ. 221,0. A.). Olhor 
instances of iiiterlooutory ordeis are: order under tho Trnsteo licliof Act, 1847 
(10 & 11 Viet. c. 90) [IteJtaHhe'a Trusts (1877), 4 (Jh. D. 785, (J. A.); older refu.siiig 
to remove the applicant’s nonio from a list of coiihibutorie.s(7'ayfr>r'j«' ‘«se(1878j, 

8 Ch. If. 048, C. A.); order on petition under thoT,niids Olnuscs Consolidation Act, 
1845 (8 & 9 Yict. c. 18), declaring the constmetum of a will (/b-./opywes {Leonard) 
(1881), 18 Ch. D. 892, 0. A.); order adjudicating on a claim by u croditoi in an 
udioimstrution action (/,« Compton, Norton v. CMiiptun (1884), 27 Ch. iJ. 892, 
0. A.; lie (Jrosley, Munns v. Jium (1887), 84 Oh. T). 064, C. A.); orders 
made on the trial of iutorploadnr issues {McAndrew v. Ilarkcr (1878), 7 Ch. Jl. 
701, C. A. ; Jlvyhea v. LiUfe (1886), 18 Q. B. D. 82, O'. A.; McNair <& Co. v. 
Audenshain Paint and Colour (!»., [1891] 2 Ci. B. 502, C. A.) ; onlor to review 
the taxation of a solicitor's bill of cc^ls {lie M'afson, Jir, jiarte Phillips (1887), 
19 Q. B. D. 234, 0. A.), or dismissing feiuiunons to rovii'w (/fe •/erw/ic.tlOO?] 
2 Oh. 14.5, 0. A.; hut boo Jte Peeves {Htrhrrt) ifc Co., [1902] 1 Ch. 29, C. A.); 
order Tofusiug leave hiissuo a writof sciiueslraticn {Upenver v. Ancoats Vale Itubher 
Co., Ltd. (1888), 58 L. T. 868, 0. A.); order in administiutiun action declaring 
rights, and givmg leave to make payments to an auuuiiaiib {He Gardner, Long v. 
Gardner {\^^\), 71 L. T, 412, 0. A.); order for compulsory winding up of a 
company {He Nai'al, Militan/, and Civil Service Co-operative Society of South 
Africa, Lid., [1908] W. N. 120, C. A.), nr refusing to sanction a reduction of 
capital {He Allsopp (Samuel) Sons, Ltd., [1908] W. N. 132, C. A.); order 
to enter a cause in the commercial list {Sea /naaraiice Co. v. Carr, [1901] 
1 Jv. B. 7,U. A.); refusal of ap])licHlioii for comiiiiital {Howdeii v. YoxaJH, [lOOlj 
1 Ch. 1, C. A.); see also note (Al, p. 178, ante. 

(k) Pheyaey v. Pkeysey (1879), 12 Ch. I>. 303,0. A., where Jamkb, L.J., atp. 307, 
explained that the‘‘Memorandum on Practice” (1875), 1 Ch. D. 41,0. A., directing 
all summonses which finally settled the rights of the parties, such us summonses 
umler winding-up ordci-s, or in odininistintioii suits, to be heard by the fuU 
Court of Appeal (although by the Jivlicature Act, 1875 (38 & 89 Vict. o. 77), 
t. 12, Hiich a hearing by the full court was only ueceasary in the rose of aiipeals 
from final orders), was not to bo taken as determining the question whether 
the orders in such cases were final or interlocutorv orders {lie Compton, Norton 
V. Compton (1884), 27 Oh. 1). 892, 0. A. ; Ite Page, Hill v. Plndgate, [1910] 1 Oh. 
489,^ 0. A.). 

(f) For tho indgiiieuts which iiio‘‘firiiil judgments” within the Bankruptcy 
A<^, 1888 (46 & 47 Viet. o. .02 1 , s. 4 (g), and therefore uiiiihlo the judgment 
creditor to serve u bankruptcy notice on the judgment debtor, see titls 
BAiTKntrciur anh iRaoLVRNov, VoL U., p. 26; and see note (/), p. 177, u/d«. 

(«s) idee title PuAOTios arp l-’aooJBPDitJB, 
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Appeal (n). Any doubts as to what decrees, judgments, or orders sioi. 2 . 
appealed from are final or interlocutory are to be determined by Classiflca- 
the Court of Appeal ( 0 ). The Court of Appeal may bear an appeal tion. 

without deciding whether tlie order appealed against is the one or — 

the other (jj), or even where the appellant has misconceived the 
nature of such order ( 5 ). 

Appeals to the Court of Appeal from final orders also differ from 
appeals from interlocutory orders in respect of the time within 
which they may be brought (r), and of the length of notice of appeal 
that niiist bo given (»). 


(«) JudioHtuTe (Procedui'c) Act, 1804 (57 & 68 Viet. c. 10), s. I, and see, 
further, title-s Oompaioes, Vol. V., p. 548 ; Pjiactioe akd Pikmieuuub. 

( 0 ) Judioftturo Act, J875 (38 & 39 Viet. c. 77). a. 12; Oawes V. Donhvr 
(1884), 33 W. 11. GO, 63, C. A. For iustimces of jud^nunnis and orders bold to 
be final or intnilociitory on llio cpiesfion as to whether leave is necessary or 
not, see Ciises cited in notes (A), (t). ]>p. 178. 179, ante. 

(j>) lie Holland fileainsliii> (In. and Jhiltsh Steam Haoi'yatinn Co. (1906), 96 
L. T. 769, 0. A. ; Be IlMttjhinsnn, HoJgl. itnon v. Ifodgkinson (1895), 98 L. T. Jo. 
423 C. A. 

{q) ite Hmwet's Eatate, Eomet v. Emmet (1S79). 13 Cfi. D. 484, 469, 0. A.; 
A.-a. V. Tomhiia (1880), ]« Ch. I). 150, 152, (J A 

(r) It. S. t'., Ord 58, r. 15. The foUowinfj uiilera htive been treated as final 
in rospci.f of the time ujihin which an a]i[iejl may lie brought; order over¬ 
ruling a demurrer {'J'luiccll v. S/inifnn (1878), 8 (.‘h. D. 318, C. A., per turiam. 
atp. 321 ; compare Saluntan v. M urncr, jlHOl] I Q. B. 734, C. A.); dcoision of 
the (MUii-t on a cai-o stated by an arbil rater, rcimring the matter back, where a 
eontrury decision would liivo resulted in iuclguient being enteic-d for the 
defeudaiil (.S '/,nlirMik v. Tnfnell {1882), 9 li. IJ. D. G21, L\. A.; for the diheu“.<ioTi of 
this and related cu.se s, SCO mile (i), p. 179, o«ff); order (Usirus.''ing an action 
{liozaon y. Altriiirliam Urhan Conwil, [1903] 1 K. 11. 647.C. A.): hut see Stewart 
V. Jlot/ds (1901), 118 Ii. T. Jo. 176, C. A.; lie Page, IliU v. Flmlgate. [1910] 1 tli. 
489, 0. A. llTicre on further cunsidoration of a vaieco there is heard a sumiuoiis 
to vary a eertifieato, and scijiarato onlc.TS ore niaile on o:ieh, the time for appeal¬ 
ing against both orders is that for appealing aguiiist the onloi on furtlicr 
consideration (U. S. C., Oitl. 68, r. 15a; Marfland v. Zfo/c (1888), 4(1 
Oh. 1). 110, r. A. ; Siiunifera Itaviet v. liailhe, [1907] W. N. 237, C. A.). Pur 
the older rule, see Ciunni-nis v. Ilcrnm (1877), 4 (Ih. 1). 787, C. A.; \Vh>te. v. 
Witt (1877), 5 (li. n. 589, (1. A. The following liave been treated as inter- 
looiitory in rospoct of the tinio within which an appeal against them may be 
brought Sonic of them arc final in tlio .sense of finally dotennining the rights 
of the parties, but aro dealt, with us interlocutory for convenience and 
ovpodition; order on interplcdder hniic (J/nAadrca: v. Itarkrr (1878), 7 Ch. Tl. 
701, A.; followed in AtcNnir d* Co. v. Amitii.i/utir Paint and Colour f'o., 

[1891] 2 Q. lb 602, C. A.; distinguishing Ifnghca v. Little (1866), 18 Q. lb 1>. 
32, C. A.); a pvelimiuury finding on a dofliiite issue of fact by a judge of the 
(Ihancery IJivision (Krriil v. linrrelt n87S), 10 ("li. D. 420, 0. A,; explained in 
fjowe V. Lowe (1479), 10 Ch. 1). 432, il. A.); order or refusal of application on 
summons in administration action [Phegaeg v. Phegieu (1879), 12 Ch. U. 305, 
C. A.; Be Compton, Ni/rton v. Comjdou (1884), 27 C’h. T). 392, C. A.; Be Lewie, 
Lewie v. WUliama (1886), 31 (,^l, 11. 623, A.; Be Cardver, Long v. Cardntr 
(1894), 71 h. T. 412, (\ A.); decision of High Court oii bpccial ca.se stated for 
its opinion by an lU’bitrator who is thcKiUpun to make his award (Collins v. 
Paddington i’eslri/ (1880), 5 Q. B. D. 368, 0. A. ; see p. 178, «n/f); order 
allowing costs subject to any lien that a specified person can establish befora 
the faMcin g master (BJak^/ v. Latham (1889), 43 Ch. !)• 23, 0. A.); order 
staying proceedings against one of several de.fendauts {Hind v. Hartington 
(Mai-qnia) (1890), 6 T. h. 11. 267,' C. A.). (Ji'wre whether the fact that tho 
(dtler WUH liuiit.i'd in il.H uffort to unu defendyut is of any iinportiinca 

(•) For note (s) SCO uoxt page. 
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491. The oiieumsiianceB or the nature of a judgment often 
render necessary subsequent applications to the court for assistance 
in working out the rights declared. All orders of the court carry 
with them in gr&nio liberty to apply to the court (a), and there is 
no need to expressly reserve such liberty in the case of orders 
which are not final (&). In the case of final judgments, it is usual, 
where the necessity for such subsequent application is foreseen, to 
insert in the judgment words expressly reserving liberty to any 
party to apply to the court as he may be advised (c). The judgment 
is not thereby rendered any the less final; the only effect of the 
declaration is to permit persons having an interest under the 
judgment to apply to the court touching such interest in a summary 
way without again setting the case down {d). It does not enable 
the court to deal with matters which do not arise in the course of 
working out the judgment (e). Should the declaration be omitted, 
application may be made to have the judgment rectified by 
inserting it (/). But it will not bo made or implied in favour of a 
defendant as against whom the action has been dismissed, for any 
other purpose than enforcing the terms of the order ig ); nor in 
favour of a plaintiff whose cause of action disappeared before trial, 
but who fears that the circumstances giving rise to such cause of 
action may recur (Ji). 

492. A judgment dismissing tbo plaintiff’s action is final. But 
it may be accompanied by a direction that the dismissal is to bo 


(see /ie I'tujK, HUl y. Fladgate, [1910] 1 Ch. 489, 0. A., pff Cozens- Ua liny, 
M.IL, at p. 492); ordei diamissiug an action unless security Kivon by u named 
date (tb'lea'art v. Itoyds (190-1). IISL. T. Jo. 176, U. A.); onlor dismissing; nn 
action as frivolous and vexatious {Re l‘age, INI v. Fhtdgale, »nprn ; hmj alwi 
/y*ce V. PhiUtpa (1894), 11 T. L, B. 86; AHetiu Friars Htaimahip Co, v. attack, 
[1906] 2 K. li. 499. (J. A.). 

(«) B. S. C., Ord. 68, r. 8. Tho following orders have been held to bo tinal in 
respect of tho notice of appeal; order on uppliuation by liquidator in a wind¬ 
ing-up by the coiu't as to nis rights to em'tuin moneys und giaids {Re Sfoekfon 
Iron Furnace Cu. (1879), 10 Cli. I'. :j;{6, (1. A.); onlor unulo by tlio Uueeu's 
lii'uuh Division ou appeal from a coiintycoiufi on an inlcrpleader, Hflirming tho 
judgment {/Jughes v. Ldtfo (1886), IS Q. J). D. 32, IJ. A. As to this, i-to the 
judgment of Bowen, m J/'-.Vifir'd’ ('o, v. Audenslmw Paint and Colour 
Vo., [1891] 2 Ci, li. 602, D. A.). The following have boeu held lo Ix) inter- 
Incutorv : order dismisHiug tho action ut the homing before trial of h point of 
law i-aihod by tho pleadings umlor B. S. (’. Uni.' 26, rr. 2, 3 {tialamun v. 
ll’arnfr, [18911 1 Q. li. 734, U. A. ; I'oinpiiro Ttun'eH v. N/if«/<Wi(l878), 8(Jh. D. 
318, C. A.); onlor dismisssing originating himitnous for delivoryof lull <if costs 
by solicifor ami taxation {Re Rtxors {Herbert) <1; Co., [l5Wi2] 1 Ch. 29, 0. A., 
followed ill Haydon v. Cartirrhjht, |l!K)2] W. N. 16.3, C. A.). 

(a) FrUz v. f/niifOM (1880). M Uh. i>. 642, mr Fry, J., iit p. 6(51, following 
Vtney V. C/uipliu (1868), 3 Do (1. & J. 282, V. A. 

S Penrice- v. friUiam (1883), 23 Oh. D. 363. 

A’eitan V. Oraw/ord (1877), 6 Uli. 1). 29, 42, 0. A; Panlen y. Pawley, 
[1906] 1 Ch. 593. ^ 

(il) Rnuil V. Oreen, [t876j W. N, 213. 

(e) Poisson and Woms v. Ilnb^ tion and Tnrvei/ (1902), 50 W. B. 260, C. A. 

(/) B. H, 0., Oj-d. 28, r. 11; IVatnian v. Zeal, [1871J W. N. 241; Websdtll v. 
Jenkins (1902), 40 Sul. Jo. 48-1 ; Penrice v. Williaina, ««;«■«. 

{g) Huntley y. /Jft^(l88l),2«i .Sol, Jo. 69. 

(h) Van «( Vo. V, Hath (Jus light uml (Ue Co. (1899). [ IlMJOl W. N. 266, n.; 
XHnintny V. tlr^vetiurHah o,, Ltd., VV. N. 266. 
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xrithoul prejmlice to tho plaioMfffi riglit to Virinc anc»thor aot-ioti tt>. 
Whero ati or<1or Ik niudo (liMmiBsirif; an acliroi unloHK within a 
Hl^iiied time the plaint, ifV takes a corlaiti etop, aiul lluj plaintiff 
fails to do Ko, the action is svt an ond, an<l tliori) is-no jurisdiction 
to extend the time for such .step, iiiilesH the order for dismissal is 
first got rid of (k). 


Sun-tSwiT. 3 .— liit/ureeuhle ; Htthiralary. 

493- iTudgments and orders are usually determinations of rights 
in 11)0 actual cireuuistances of which the court has cognisance, and 
give some particular rc.liet capnhle of being enforced. It is, how¬ 
ever, sometiines convenient to obtain a judicial dec.ision upon a state 
of facts whicl) has not yet ari.Men, or a declaration of the rights of a 
party without any refo'cnco to their enforcement. Such merely 
deelaratoi’y judgments may now ho given (f). 


(*■) Woolhm V. Hearn (180’.J), 7 Vcs. 211, 222; Lindsay v. Lynch (1804), 2 
Sch. & I.cf. 1, 12 ; M'Kall v. Vah.U (1820), 2 Uli. 228, 269. TI. L.; Stevens v. 

(1828), .‘J UuHd.'171, 185; Rochester Uornoraiton y, Lee (1848), 1 Mac. & 
ti. 467. 470. 

(k) IV/iistler y. Z/iancoc/c (1878), 3 Q. B. D. 83, ^Ibiwt'd in iraZ/w v. Hephitm 
(1878), 3 U. B. D. 84, u., and Kiny v. Daeenport (1879), 4 Q. B. 1). 402: and 
distiiiguif-hcd in liurkey. Rooney (1879), 48 L. J. (b. B.) 601; Carter y. Stubbs 
(1880), 6 Q, B. 1). 116, C. A. ; S/et'Uf/c v. British Tea Association (1881), 46L. T. 
31; HiMiography Co. y. Gieyy{Bd90), 59 L. J. (CH.) 406. 

{1) £. S. C., Ord. 25, r. 5. Before iS52, binding declarations of right could be 
made only as ancillary to the grant of some present relief. The GTUancery Pro¬ 
cedure All, 1852 (15 & 16 Viet. c. 86), s. 50, empowered the Court of Chancery 
to make binding doclarations of right without gr.inling coniiOt]nontial reUef, hiit 
only where the plaintiff was entitled, if he choso to ask for it, to some equitable 
roliof {Jackson v. Tumley (1853), 1 Drow. 617; Rmke v. Kensinyton (Lord) (1856), 
2 K. & J. 753; Lanydale {Lady) v. Brvjys (1866), 8 Pe It. M. & (t, 391, C. A.; 
Briyht V. TywUill (1876), 4 Oh. P. 189; Keraii y. Crawford (1877), 6 Oh. D. 29, 
C. A.). By It. ti. C., 1883, Ord. 25, r. 5, the coiu't was authorised to make 
"biiiuiiig declaiaiions of right whether any consequential relief ia or could ho 
claimed or not” {RUis v. Bed ford {Dvke), [1899] 1 Oh. 494, C. A., per Liniit.isy, 
at p. 515; West v. Sackrille {Lonl), [1903] 2 Oh. 378, C. A.; Brooking v. 
Uaiidslay, Son and Fudd (1888), 38 Oh. P. 636; Wiiliams v. North's Nav^ation 
Collieries (1889), Ltd., [1904] 2 K. B. 44, C. A. (tho dictum of CoixtNS, M.B. 
{ibid,, p. 49), in that caso was commented on in North KasUm Marine Mngin^inij 
t!o. y. Leeds Forge Co., [1906] 1 Oh. 324, by Joyce, J., at p. 329); Ih/Mn v. A.-G., 
[1911] 1 K. B. 410, 0. A., per CoZENS-IlAliDV, M.B., at p. 417).^ ITie following 
are ezamplos of doclaratory judgments, namely: declarations have been 
granted though a claim to consequential relief was (a) not made {Chapman v. 
Minhaelson, [1908] 2 Ch. 612; affirmed [1009] 1 Gh. 238, 0. A. ; Msdon y. Hamp¬ 
stead Cvrj/oration, [1905] 2 Ch. 033); or(b) abandoned (Aonefon AMoriatton of 
Shipowners and Brokers v. London and India Docks Joint Committee, [1892] 3 Ch. 
242, 0. A.; A.-O. y.Metihyr Tydfil Union, [1900]! Ch.516,C.A.); or(c)refiued 
{LAnndvdno Urban Council y. Wo^s, [1899] 2 Ch. 705; Islington Vedry v. Hornsey 
Urban Council, [1900] 1 Ch. 695,0. A.), and see Evansi, Manefusier, Mefiield, and 
lAncoinshire Rail. Co. (1887), 36 Ch. D. 626 (liability in oertain possible future 
circumstanoes); BocietS Maritime et Commercials y, Venus Steam Shipping Co. 
(1904), 9 Com. Gas. 289 (whether or not parties to a moroantile contra^ were 
bound thereby). Peolarations have been refused where other procedure is pre- 
Boribed by law {Baxter y. London County Council (1890), 63 L. T. 767; Warkr y. 
ITarfer (1890), 15 P. P. 35; Barradough v. Brown, [18971 A. 0. 616; Orand 
Junction Waterworks Co. v. Ham^m Urban Council, [1898] 2 Gh. 381; West y. 
BadevUU {Lord), stma ; Tool y. Ewing, [19041 1 L B. 434; North Eastern Jfortns 
Engineering Co. y . Reeds Forge Co., supra). The rule does not enable the court 
te make a dedoration on a subject os to which relief is beyond its jurisdiotioa 
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bKCV. 

Classifica¬ 

tion. 

When 
declaratory 
judgment 
may be 
obtained. 

Power 
to make 
declaratory 
judgment 
discretionary. 


Judgment by 
default of 
appearance. 


In iirdi'i- to justify an aetion wluc»h Beokw m«roIy a ilodaration 
UBHertiiif!: the plainlill’H ri^lil without awarding anyupecilic relief, 
Buch an dama{;eH or an injunction, the declaration claimed must be 
ancillary to the putting in snit some legal right (m), though it may 
be as to future or rovoisionnry us well ns to present and existing 
rights or titles (a). 

The power to make a declaratory judgment is a discretionary 
one,and will only he exorcised w'ilh care and caution. It will not 
as a rule he exercised wdiere tlie declaration would bo useless or 
embaiTussiiig, or where some other statutory mode of proceeding 
is provided (h). Tliero is power to make a declaratory jiidgiuont 
against the Crown (c). The case of persons claiming to be inte- 
restod under a deed or other written instrument, and seeking the 
determination of any question of construction or a dcclaratiou as to 
their rights, is specially provided for(d). 

Bkct. 3 .—Modes of oblahwuj a Jiuhjincnt. 

SuB-Secr. 1 .—Uejanlt of Ain>ctininfe. 

494. In some cases judgment may he ohtaiued through default 
of appearance. Should the defendant to an action fail to enter an 
appearance within the time allowed for tliat purpose {e), the plain¬ 
tiff may proceed to obtain such relief as the nature of his claim 
admits. On a liquidated demand indorsed on the writ of summons 

{Tiarraelough v. Brown, [18971 A. C. 615, ptr Lortl Daves', atp. 6:23); bco alt-o 
Bimjkis V. A.~G., [1911] 2 Ch. 139. 

(m) IFt77*o>/w V. North's Nuvigution Collirrm (1889), Ltd., [1901] 2 Jv. 15. -It, 
C. A., per Collies, at p. 49. Tho court will not uao its power whoro tho 
plaintiff expects to be made a defenduiit to uii uctiou and Hooktii a declaration 
that bis opponent ha.s no good cause against him {Ht/son v. A.-f/.,[191li IK. D. 
410, C. A., prr OoZEES-ffABnY, IVLR., at p. 417); sec nlso Offin v. Jiochford Rural 
<7oKnct7, r i906l I Cb. 312, ;wr WAituivuTOE, J., at p. 358. A judgment doclam- 
tory of the validity of a mortgage of a ship iind of the rights of mortgagee in 
possession may be granted in order to assist the plaintiffs in proceedings in a 
foreign court (T/ie Jlfanar, Northern Trust, LUt. v. Btrarhan Brothtra (1903), 89 
L. T. 218); but not as agomst a defendant who had not muile liiiu.self a party 
to such proceedings (S. C., as reported sub twm. The Afannr, [1903] R 95). 

fo) liarruclouyh v. Brown, supra; Outtia v. fihnjjiehl (1882), 21 Oil. D. 1, 0. A. 

(b) Austen v. Collins (1886), 54 L. T. 903, per Cni'iTY, J., at p. fl0.i; ite 
Berens, Bmns v. Berens, [1888] W. N. 95, per (biiTTY, J.; Honour v. ligutfahle 
Life Assurarwe Sodetf/of the Unitenl States, [1900] 1 Ch. 852, per Ei.tklev, J., 
atp. 854; Fabfr\. Ooaworth Urban District Council (1903). 88 L. T. 54f),per 
Easy, J., at p. 650; A.-Q. v. Scott (1904), 20 T. L, B. 630, per Jelf, j., at 
p. 633; North Eastern Marine Enyineering Co. v. Leetla Forge Co., su/ira, ptr 
Eomeu, L.J., at p. 600 ; Dyson v. A.-G., fl9ll] 1 K B. 410, 417, 0. A.; and 
see cases cited in note (m), supra. 

(c) Dyson v. A.-G., supra. 

(d) B. S. C., Ord. 54a. Such persons may apply by originating summons 
in any division of the II igh Court, but the court is not hound to determinn a 
question which in its opinion ought not to be determined on originating 
stunmoDS. The rule does not eiialde the court to give any other roUef, and 
is only intended to enable it to decide questions of construction, where the 
decision of those questions, whichever way it may go, irill settle the litigatiftn 
between the parties (Laois v. Green, [1906] 2 Oh. 340). See, for instances of 
relief under this rule, CycUsta' Touring Club v. Tlopkinson (1909), 101 L. T. 848 ; 
Re Frenufa Contract, [1895] 2 Ch. 266, 778, C. A. ; Rosarrt v. Jones (1904), 48 
Sob Jo. 636; Nicholls v. NfcUolls (1899), 81 L, T. 811; iUason v, SchuupiBSef 
(1899), 81 L. T. 147. 

(f) See tillo Practtci awd PaooEDiriui. 
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final judgment may be entered for the sum indorsed, interest, 
and costs (/). On a claim for pecuniary damages, or for detention 
of goods, alone or -together with pecuniary damages, indorsed on 
tho writ of summons, interlocutory judgment may be entered, and 
the amount of damages or the value of the goods, or botli, are then 
ascertained by means of a writ of inquiry or in any other way directed 
by the court or judge (9). In an action for the recovery of land, 
judgment may be entered that the person whose title is asserted 
in the writ shall recover iiossession of the land but without costs (h). 
'there may be ind(jrsed on the writ a claim for mesne profits, 
arrears of rent, double value, or damages for breach of contract or 
wrong or injury to the premises claimed; and in that case the 
])1aintiil may enter final judgment for the land, and interlocutory 
judgmont for the other claims, the amounts to assessed (i). 

No order is necessary to enter judgment. The proper forms of 
judgment (j) must be taken to the proper officer (/;), together with 
the writ, an affidavit of the service of the writ (Q, and a certificate 
of no appearance (m). 

(/) li. S. C., Ord. 13, r. 3. If there are several defcndaiita, of whom one or 
more u]>pear to the writ, und another or othon< fail to appeal*, tho plaintiff may 
piiUjr liiial jiid^jment agninat Ihc latter and isaun execution thereon, and 
prorend with the action against the forinnr (J{. S. 0., Old. 13, r. 4^. Judgment 
should bo entered for tho amount duo at the time of entering, credit Iwiiig given 
lov payments, if any, made after action brought (Ilinjhea v. Justin, [189-1] 

1 U. B. 907, 0. A .; iJa/ijes v. HaUwfhun (IS.*!"), 2 C. 11. (x. s.) 309). Judgment 
c'nnnot ho entoied for more tlian tho amount claimed <iii the writ {Gee v. litll 
(1887), 3.7 (’ll. !>. 160; l,nw v. PltiWy (1886), 39 L. T. 230; Taiw v. J’/iilby {JSq. 2) 
(1887), .79 L. T. 522). If tlie debt bias been paid after pcrvice, jud^ent may be 
cntei-cd for coi-te .done {Ilnyhes v. Justin, au/im). Interest Ls payable at tho rate 
specified, if nny, or if no rate be sjateiriod, then at tlio rate of 5 per cent, per 
annum (11. H. Oi-d. 13, r. 3). As to interest on an 1. O. U., see llodwt^ y. 
Lucas (1855), 10 Kxuh. 997. 

{(l) U. S. L\, (Jrd. 13, r. 5. The assc.ssmont may bo made by tho sheriff 
uiiilnr a wiit of inquiry or by a master, oiilcial vefo'reo. or other otiicer of tho 
court, if the court so tirder, without tho issue of such a writ (R. S. tJ., 
Ord. 36, r. 57). Tho court or judge may order a statomeiit of claim or 
]iarticulura to bo filed hoforo any asse.spinent of damago.s lakes jdace {ibvi.). 
.-Viler aspos>mcnt, iinal judgment for tho amount found duo, together with 
c(i.-.ts, is entered os a mutter of cnu'.'io. If thoro oro several defendants, of 
-whom one or moro appour to tho writ, and auoihor or others fail to apiioar, the 
plaintiff may proceed us alwve described against tbe_latter, and, at the same time 
as tho value or damages are being assessed, the action may bo tried against the 
fonuor nuless tho court or judge otlierwiso direct (ll. S. 0., C)nL 13, r. 6). If a 
writ of summons is iiidorsud for ii liquidated demand, and also with a olmm fox 
pecunitiry dainage<, or for doti'iition of goods (ulono or combined with a claim 
lor pecuiliiiry damages), ibo plaintiff may pi’ocoed as above described against 
any defondaut or defendants who may fail to appear to the wiit (li. S. 0., 
Oiil. 13, j*. 7). 

(A) 7/hU, r. 8, 

U) Jhul.,r. 9. 

(_/) For forms, see JI. S. C., Appendix F, Nos. 1 tt aeq. 

{k) When the writ is issued from the Central Office, jiidgiiiont is entered in 
ilie W^rit, Appearance, and Judgment L>epai-tment in tho King’s Bench Division, 
and in Llio Kogisti-ar’s Department in the (’bancory 3 )ivision. When the writ 
is issued from tho ilistrict rcgistiy, judgment is entered tliei-o; nee note (y), 
p. 108, post. ^ 

(f) For fiu'iuh, HOC U. H. C., Appendix I!. No. 2.1, As fiervit«, 

Bi‘Htitlo t’n.M'Tn’K A Nil I’niH.'unvnR. 

(lu) This IS obtained lu tho Writ, Ap}u‘aruiii'o, iiiiil Jml.'ifient Di'(i.iiliiiiMit 
ol the Ovulial Oflico, or iii the district registry, as the case may lie. 


Biot. S. 
Modes of 
obtajninffs 
Judgment 
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JUDOMENTS AND ORDERS. 


SBOT, 3. 

Modes of 
obtaining a 
Jndgment. 


Where 

■ocoont 

claimed. 


Other claims. 


C3afni aa 
bond. 


Default^ 
cC appear- 
anoeto 
originating 
summons. 


Jndgment 
where there 
is detenit in 
delivering 
defence. 


Where an aooonnt is claimed by special indorsement (a), or 
where the indorsement involves taking an account, and the 
defendant does not appear, or appears but fails to satisfy the conrt 
or judge that there is some preliminary question to be tried, on 
application by the plaintiff by summons an order will be made for 
proper accounts, with inquiries and directions usual in the Chancery 
Division in similar cases (o). 

In actions other than those already mentioned, if the party 
served with the writ does not appear within the time limited for so 
doing, the action may proceed as if he had appeared (p). 

495. Where the writ is indorsed with a claim on a bond for 
non-performance of any covenant or agreement contained in any 
indenture,^ deed, or writing (q), and tiie defendant does not appear, 
the plaintiff, without filing a statement of claim, may suggest a 
breach or breaches by delivering a suggestion thereof to the defen¬ 
dant or his solicitor. He may enter judgment for tlio amount 
of the penalty with a stay of execution until the damages are 
assessed (r). 

Where the respondent to an originating summons to which an 
appearance is required fails to appear, the applicant may apply for 
an appointment to hear the summons upon a certilicate of no 
appearance (s). 

Sub-Sect. 2. — Df/auH of Dc/tnre. 

496. Upon failure by a defendant who has appeared to deliver 
a defence to the claim within the lime allowed for so doing (a), 
the plaintiff may, if a debt or liquidated demand only is claimed, 
enter final judgment for the amount claimed with costs (b). Where 
the claim is for pecuniary damages only, or for detention of goods 
(whether or not a claim for pecuniary damages is inchided), the 


Iv) Uniler R. S. C., Onl. 3, r. 8. 
lo) li. S. C,, Ord. 15, IT. ], 2. 

11. S. (-., Ord. l!i, r. 12. ITi© plaiiitiil’ must filo an nllidiivit of servioa, 
and ali*o a ptatement of claim unless the writ is spBoinlly imlur-ioil under 
E. 8. C., Ord, 3, r. (J {ifM. ; Ite Norman, Norman ▼. Norman, [1000] W. N. 169 ■ 
Minton v. Metcnlf (1877), 40 L. J. (on.) 584; hykea v. Thnmmn, [1900] W. n! 
104; Greene, v. St. John' a Matmona, Ltd., [1900] \V. N. 9). Judgment may be 
obtained ou motion ; see ]). 194, jnst. Aa to (leliv('rv lo a party who hua not 
appeared, of pleadings etc. by liJing, sop 11. M. C'., (h d. 19, r. 10; and seo, further 
title ruEADiuii. 


(9) 7.f., under stat. (1690) 8 & 9 Will. 3, c. 11, .q. 8; see v. Jtenndt 
(1911), 56 Sul. Jo. 251. As lu the bouds to which lliis stalulo iioulit's aoo titlo 
Bonus, Vol. III., pp. 5M, 102. " 

(r) E. S. 0., (Jui. 13, r. M. 

{a) Jltid., r. 15. 

(o) Srto title J:'i,T{Al»iNU. If the Jefeiioe is delivered uffor tho tiiiio allowed but 
before jndgiiiOiil bus biwn tho pluiutilT may be provouted fium gottinc 
judgment, but the defendant may bo ordered to my tJie costs oeuasioued bv 

n884), 26 ITh. 11. Gb, O. A.); or other order may ho made as lh« judgn thinks 
lit (see MonUuiu v. /. c » k * CtnrjmaUon of linyhml (1887), 6« L. T. 730). 

(5) Jl. 8. did. 27, T. 2. Should there bo Bev«r,al dofcudanls, of whom one 
or souie butiud all make mn-h dclaiitt, fiiisl jndgmunt ugaiii^t him or them 
luay 1*0 *nlortjd, amt oNcfiilion irtsued Iherooii wilhoui jUMjiiiJhai to <h» 
" iJclit lo pr<.K.u»il Hijaiu’!! U»« iKilVml mt or (U-fmiJ.HiiU who plead 
(a. S. t’. <h4. 2i, Ti 3), ^ 



JuiJOMKNTa AND Oinmas. 

plaintiff may Piiler intorlocutory judp,merit and have th«y value of 
the goods, or the amount of the ilamages, or both, ascertained by 
means of a writ of iiujuiry, or in any other way directed by the 
court or judge (c). Final judgment for the liqiiicktcd demand 
and inteilocutoiy judgment for damages or value of goods may 
bo entered, where the plaintiff has claims of both kinds, and 
worked out rosiioctivoly us above descrilied (</). 

497. In actions for the recovery of land, judgment may be 
entered that the person whoso title is asserted in tbe writ of 
summons shall recover possession of the land, with costs (c). If the 
writ also claims mesne profits, arrears of rent, or double value, in 
respect of the premises claimed, or part of them, or damages for 
breach of contract or wrong or injury to tbe premises claimed, 
interlocutory judgment may lie signed as to these claims and the 
amount asscsseil in the niiiiiin'i* alivady staled f/). 

498. AVhere a defence applies only to a part of such claim or 
claims as above mentioned, the plaintiff may, by leave of the court 
or a judge, enter final or interlocutory judgment, as. may be 
appro])riate, in respect of the part of the alleged cause of action 
that is unanswered, if such part is a separate cause of action or is 
severable {{/). 

499. In the above cases j udgnien t may be entered without any order. 
The plaint ill' must take to the proper department (/t) tbe appropriate 
forms of jiidgmeni (i), the original writ, a slatemeut of claim where 
it is not indorsed on the writ, and proof of entry of appearance. 

In all other actions than those above mentioned, whether the 
defendant has failed to appear or has appeared and then failed to 
deliver his defence, the plaintiff may set down tlie action on motion 
for judgment (A). 

Where the do Wit is on the part of the plaintiff in not deliver¬ 
ing a reply to the counterclaim delivered by the defendant to 
the action, the defendant may proceed in the same way (1). So, 


{r) B. & C., Ord. 27, r. 4. If ono or somo of eevei-ul defendants are 
in uofuult, interlocutory judgment may be entered against the defendant or 
defenilants so maJeing default, nu>l tlie as>3ossm<'ut of dauiagoa or value, or both, 
will take placo nt the same time with the trial of the action against the defendant 
or defendants who plead {ibid., r. 0). 

{d) Ibid., r. C. 

(e) Ibid., r. 7. It is to be observed that in this case, if the judgment is 
entered for default of appearance, it does not include costs (B. 8. C., Old. IS, 
r. 8; see p. IBS, ante), if the defence bo limited to part only of the land 
claimed, judgment may bo entered for recovery of that part to which the 
defence docH not apply (B. S. 0., Ord. 13, r. 8). 

(/) B. S. 0., Old. 27, r. 8; and see the text, supra. 

Ig) B. S. 0., Ord. 27. r. 9. Should there be u counterclaim, leave inust be 
obtfiwed before issuing execution on such judgment {ibid.). 

h) See note {k), p. 185, ante. 

'«) For forms, see B. S. C., Appendix F, Nos. let icg. . 

h) R. S. G., Ord. 27, r. 11; and see p. 194, ptat. 

Q iftreot V. Ci'ump (1883), 25 Oh. D. 08; lltggiAe v. Scott (1888), 21 Q, B. I). 
10; Jtmes v. Macaulay, [1891] 1 Q. B. 221, C. A.; Boherta v. Booth, [1893] 1 
Ch. 52; Veri'ey v. Thomaa (1888), 58 h. T. 20. 
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Rparr. .1. 

Modes of 
obtaining a 
Jadgment. 


Default in 
delivering 
ttatemciit of 
claim etc. 


Court may 
give eSiect 
to conaeDt. 


Safeguards 
against fraud 
or Impression. 


also, wliure in an action an issue arises between any parlies otlior 
than the original pluiniiiT atid ilefendaul. and a party to such 
issue makes default in delivering any pleading, the opposite party 
may apply by motion to the court or a judge for such judgment as 
he may be entitled to n]>on the ])leadings (m). 

Si’ii-SKirr. 3.- -De/milt of dlinr Kinih. 

500. If the plaitiliiT makes default in delivering a statement of 
claim where one has to bo delivered, the defendant cannot enter judg* 
iiieiit, but may apply to diKuiiss the action for want of prosecution (u). 
fn like manner, npon failure to comply with an order to answer 
interrogatories, or for discovery or inspection of documents, a 
plaintiif is liable to have his action dismissod for want of prosecu¬ 
tion, and a defendant to liave his defence, if any, struck out, 
and to be dealt with ns in default of ])]cading (o). If the ]>laintilf 
fails to give notice of trial in time, the defendant may give such 
notice or may apply for the dismissal of the action for want of 

prosecution ( 2 >)- 

Sub-Skct. 4. —By Consent. 

501. If either party is willing to consent to a judgment or order 
against himself, or if both parties a)-e agreed as to what the j udgmont 
or order ought to be, due effect may be given by the court to such a 
consent on an application being made for such judgment (q). 

602. Certain safeguards against fraud or oppression are pro¬ 
vided by the Enles of the Supremo Court. IVhoro the defendant 
has not appeared or has appeared in person, no order to enter judg¬ 
ment by consent will be made unless the defendant attends before 
the judge and gives consent in person, or iniless his written consent 
is attested bj' a solicitor acting on his behalf, except in cases where 
the defendant is a barrister, conveyancer, special picador, or 
solicitor (?■). Where the defendant has appeared by solicitor, the 
consent must be given by his solicitor or agent («). 


(m) R. S. 0., Ord. 27, r. 14. The third parfy brought in ns ii dcfoiidant to 
B counterclaim is in tho enmo position in this rospoct an the plaintifl in the 
action. 


(n) E. S. 0., Ord. 27, r. 1 ; and bee, further, title Piuvctice and Procbdokb. 

(o) R. S. C., Ord. 31, r. 21; Practice Maators’ Rulos (17); Fia/ier v. //nu/ies 
(1877), 25 W. R. 628; Kennedy v. Lydl, [1882] W. N. 137, C. A.; IlaiJi v. 
jFfaiyh (1885), 31 Ch. D. 478. But no couii; would diamias tho action for failure 
to make an aflBdavit by a plaintiff who was not in a condition to moke one 
(irtfaon V. Jtaff^niich (1881), 7 a.B.D. 563, C. A., per Cottox, Jj.J., at p. 681). 
Seo, further, title DtSCOVEUV, iKSrBOTION, and iNTERROOATOUrES, Vol. XI,' 
pp, 35 et $eq. 

fp) R. S. C., Ord. 36, r. 12. See, further, title Practice and Procedure. 

The a^lication is made to the master in clinnibers. 

(r) R. S. C., Ord. 41, r. 10. Tn the Chancery I.)ivision the practice is for the 
ieudant to appear in person and sign the registrar’s book; see Klliman v 
Seguah, ^903] W. N. 187. 

(*) R. B. C., ,Ord. 41, r. 9. If tho solicitor for the consenting party does not 
attend the sununons, hie consent should be in writing indorsod on tho summons 
A oonsmt written on a summons and signed by a party, or his solicitor, must 
be initialled by a judge or master, or it will not be drawn up (Practice Masters' 
Rulee (20)). 
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I'ersotiB aiitboriBed by ihe court to dplnnd an acliiui on behalf of 
others having the Bamo interest cannot conHont to judgment 
against them (/). 

An order made by consent, hat without the sanction or direction 
of the court, should contain a stateinont on its faco that it is an 
order by consent (a). 

Under the Debtors Act, 1869 (/!»), a cousoiit order given by the 
defendant in a personal action, autliorising the plaiutitt' to enter up 
jndgmeiit, whether or not subject to defeasance, must be filed 
with the proi)or ofticer (c) within twenty-one days from the time 
whon the order is made; otherwise the order and any judgment 
thereon will be void (d). 

503. 'Where in an action for a debt there is no defence, by consent 
of both parties there nitiv he obtained a master’s order to slay the 
proceedings, with a condition that final judgment may bo entercsd 
and execution issued in the event of the debt and costs not being 
paid within a certain time(/-). 

(0 Iteea v. liichmond (1800), 02 L. T. 427. 

(tt) Mit Jiel V. Muic/i (1880), 04 W. 11. 201. 

ill) 32 & 33 Viet. c. 02, s. 27. 

I' ) The order inuhl In* re^isloroil in the Hills of Sale Departniout of the 
Central Cflieo ; rco title Un.l.s ojp 8 ai.k, Vid. 111., pp. 46 et aei/. 

(f/) /Jiinmork v. Itairfri/ (1859), 2 0. 11. (N. s.).')42; Jmies v. Jiujijar (1886), 
51 L. T. 731 (no leave lo Isniio oxoi)ntit>n under 11. S. C., Old. 42, r. 23); Ur. 
limilh, A'r jmrte iirown (1888), 20 0. 11. 1). 321. th A. (void ns ugiiin.st trustee in 
bankruptcy). The older, however, is not void as against ilio (U;btor hiuiself 
{noican V. IVrii/ht (1886), 18 U. 13. D. 201, C. A.; I'llmrtv. (Ww (1890), 24 
il. B. I). 304, C. A.), and tlici'cl«jro a bankruptcy notice may be ba.xod on the 
judgment siguod in piu'euanci* of on unrogistorpd consent older (lie liussetl, Hx 
parte Itnasell 0 Morr. 208, C. A.), and if the debtor should become bankrupt 

a jiroof may be put in in re.sjjoet of the debt for whicli a judgment has been 
signed under .such an order (/ic Jlromi, Ex parte Hmith (1880), 17 Q. B. 11. 488, 
C. A.); and Ree title Exact. J'lox, Yol. XIV., p. 7. See Levi v. Taylor, (1903), 
116 L. T. Jo. 64. But an order made by the judge on a submission to judg¬ 
ment at the trial need not be piofuced by the words " by consent,” and 
so become liable to registration under the Debtors Act, 1869 (32 & 33 Viet, 
c. 62) (Z,evt V. Taylor, aupra). A charging oixlur un shares, made under 
the Judgments Act, 1838 (1 & 2 Viet. c. 110), s. 14, is not a consent by the 
judgment debtor to pay the judgment debt {Mvnlz v. Stephan (1888), 36 
W. B. 779). , Upon an action being called on in whicli the defendant had sum¬ 
moned a sp^ial jury, the defendant wished to consent to judgment without 
swearing the jury. The judge had the jury sworn and directed them by 
consent to enter a verdict for the amount claimed. In such dxcumstances the 

4 'udge has a discretion as to hearing the cose or not {Sammy y. TF«ncA(1893), 9 
:. L. E. 552). 

(e) Hray v. Manson (1841), 8 M. & W. 668; Thorne v. A'ieol (1842), 2 Q. B. 
726: Hay ley v. Birch (1804). 8 11. 647. Proceedings are not stayed during the 
time allowed for payment of the debt and costs, unless expros.4y so ordered 
{Filmer v. Iturnby (1841), 2 Man. & G. 529; Michael v. Myera (1843), 6 Man. 
& Q. 702). If the plaintiff has liberty to enter final judgment foi' debt and costs 
on a particular day, and the defen^t dies in the meantime, jui^ment may 
not be entered nunx pro tunc os of the day when the consent was given, unless 
the Older expressly so provides {Wilhina y. Oaviy (1842), 1 Dowl. (N. 8.) 865). 
The consent of an unmariied woman is not revoked by her subsequent marriage 
{Thorpe v. Arglea (1844), 8 Jur. 602). • 

Where an order is made sta^ung all proceedings in an action on tenns settled 
by consent, such an order is not a jud^ent nor capable of being registered os 
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KW!T, A. 

Modes of 
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Judgment. 

Appeal. 

Judgment or 
warrant of 
attorney. 


Judgment 
under Uni. 14. 


d04. .Ill iippHal from an urdor in-idu Iiy tbu Ilia'll Court, or auy 
Judge theroot, by iho cunsDut of tlio particK, cauuot be brought 
\rithuut the leave of the court or judgn that made the order (/). 

»Suii-SK(n’. o.--(hi Warrant of Attvrnn/. 

505. It waa fonnorlv a coiiniiuu practice for jndguieut to bo 
entered up u})on a warrant of attoruoy to confesa jiidgiiiotit(/;), hut 
the practice ia now ahuuat ohaoletu. I'lio warrant ia filed in the 
Billa of Sale Department, and iudgment ia onteied upon a 
ccrlific.-ilu given by that department that it has been filed. 

Sub-Skct. 6 .—Summarif Judyment after Appiaramr. 

506. Where the defendant appears to the writ, tlie plaintiff can 
in soroo cases obuiin judgment summarily against him without 
proceeding to the trial of the action (/<). Tliere are certain condi¬ 
tions precedent before resort can be had to this procedii’-e. The 
writ uinst be specially indorsed (i); and the plaiutitl, or some 


such (,/bi/nf V. MarCedte, [1899] 11. B. 10-1). An oitlcr made ui chamLors by 
consent dinmissin;' an action against a county counuil in respect of acts dono in 

S itmiaiice <•£ the Local (Jovernmoiit Act, 189-1 (30 & 37 Viot. c. 71), und owloring 
10 plaintiff to pay the defoiidantH’costs, id equivalent to ohtiiining judgment 
by file defendants witliin the meaning of tho PuWic Authorities Protection 
Act, 1893 (56 & ol Viot. c. 61), s. 1 (b) {Shaiv y, Jlcrt/vr-lshirc Cornti/ Cvunnl, 
[1899]‘2 Q. B. 282, C. A.). 

(/) JudicatuTO Act, 18 1 3 (36 & 37 Viet. c. 66), s. 49 ; J-Jade v. U'inser ,fc Son 
(1878), 47 T<. .L (a. n.) 6S4; Nadidn v. I'Wdhnm d- Sons, Ltd. (1893), 10 
T. Tj. E. 139, C. A.; Aidant, v. Urotm, [1890] W. N. 110, (J. A con¬ 
sent Older in an action based upon and iutond(»l to c-arry out an agreement 
between the parties can be set aside on any ground on wliicb an agi'eemciit 
in the terms of the order could bo set nsidy (Wddvtrf v. Sanderson, T1897] 2 CUi. 
6.34, 0. A.; Jfudders/irld Bankiny Co., Ltd. y. LAster rf* Son, /.id., [‘I89."ij 2 Ch. 
273, 0. A., appinving Darenpart y. Siajftird, Frisby v. Stafford, Davenport y. 
Manners (1845), 8 Beav. 503; A.-G. v. Tondine (1S7T), 7 Oh. D. 388). 

{fl) A lA-arrant of attorney is an authority from a dobler to certain attorneys 
to appear for him in an action of debt at the amt of tlio inf<‘ndod plaintiff, and to 
confess the action or suffer judgment to gii by default and to permit judgment 
to be entered up against him fur the amount mentioned besides costs of the suit. 
The judgment is entered up in the Writ, Appearance, and Judgments Depart¬ 
ment of the Central OiUce. As to tho requirements for the execution of sudi 
a deed, or of a cot/norit, see title Deeds and Otiiek iNSTimMEhTS, Vol. X., 
p. 394. Tho practice of obtaining a judgment by a eoynovtt adtonm, or more 
bhurtly cognovit, by which the defendant confessed tho action and suffered 
judgmoDt to be at once entered up against him, is now quite obsolete. 

Ih) E. S. (J., OkL 14, r. 1. 

(i) Anglo-Italian Hank v. Wells, AngJo^Iialian Bank y. Davies (1878J, 38 
h. T. 197, 0. A. Summary judgment can be obtained only in respect of claims 
specially indorsed under K. S. 0., Ord. 3, r. 6. Should a claim which is not 
authori^ by that rule be included in the indorsement, the judge may amend 
the indorsement by striking out such claim, or may allow the action to proceed 
in respect of it, and deal independently with the claim or claims properly 
■Tidorti^ (E. S. 0., Ord. 14, r. 1 (b)). Other amendments to a writ of summons 
may be made undra B. S. 0., Oid. 28, r. 2 (see Itoberts v. Plant, [1895] 1 Q. B. 
597, 0. A.; Ilaigh y. PuiroeU, [1908] 2 L E. 56, 0. A., following Guinness y. 
Caralter, [1600] 2 I. E. 606, C. A.). A writ of summons may be spooially 
indorsed with u claim arising under a final judgment of a Bu|lorior court of 
common law {Rodsdll y. Barter (1868), E. B. & E. 884, Ex. CHi., a decision on 
the Common Lmw Procedure Act, 1852 (15 & 16 Viet. o. 76), a. 26, but 
applicable to H. S. C., Ord. 3, r. 6; Biekers y. Speight 22 Q. B. D. 7); or 
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other person who can swear positively to the facts (k), mast make Bxxn. 8. ■' 
an affidavit (f), verifying the cause of action (m) and the claim and Modes of 
stating that in his belief there is no defence (n). obtalnfng-A 

The application should be made by summons within a reasonable Judgment, 
time after the appearance of the defendant (o), and the burden is on How appUca* 
the plaintiff to justify delay (p). tion made. 

If the defendant fails to appear on the return of the summons. 

« a • V aaa a ^ ^ m mm rnmirn m m . m 


an order for judgment will be made subject to an affidavit of service 
of the summons upon the defendant being filed. 

607. If the defendant appears he may successfully oppose the Howdefcn- 

application if he can satisfy the master by affidavit (a), or by Ws own daat ma; 

__ reautthe 

ftpplicfttioil 9 

uiider a foreign jiulgiiicnt {firant v, I\<tsfm (188!{), 13 Q. B. D, 302, C. A.). Imt 
not with H ciniin lor urrears* of ulinioiiy duo uiiiler an ordor of the Probate, 

Ilivorce, and Aduiirilty Division (/iaifei/ v. hailnj (1884), 13 (i. JJ. D. 8.10, 

C. A.), nor with any other claim whieh c.innot bo cnfuitied by action {ibid., ler 
curiaiJi), A specially indoveed writ inny roriibino a cluim for the recovery of 
land with a claim for iiio-<iin jir..Jit’s or urreiirs of rout, and Bummaiy judg¬ 
ment may bo obtained for both {.•‘tur/bport TramiMyi Co. v. Clamiy' f 18VI7] 

2 Q. B. 66, C. A.; Hamillx. M'Doimdl, [1909] 2 1. B. 104, C. A.); see, further, 
title PRACmOR AND PaocKDiniE. 

{k) J,a;ioa v. GrtmirnhH, [1910] 1 K. B. 41,46, C. A. If the adldavit is not 
made by the plaintiff himsolf, the doponeni must stato that ho is duly autho¬ 
rised to make it, and ahould state tlie means he has of knowing the facts on 
which the notion is fouiichid {ibid.). An alfldavit by the clerk to the plaintlif’s 
solicitor who know the facts has been held to be suihcient {flallett v. Andreun 
(1897). 42 Sol. Jo. 6S). 

(1) For fnriii of affidavit, see E. S. C., Appendix B, No. 22 a. 

(fli) The cause of aotioii may be veritied gonenilly and thorUy, aud it is not 
necessary to speciticnlly venfv all the particnlar.s {Afay v. Chidley, [1894] 

1 a B. 451; noberla y. rfatit, ['1895] 1 a B. 597. 605, C. A.). 

(n) Tliis is a nec«to<iary part of the averment (Kiely y. Massey (1880), 6 L. 11. 

Ir. 445, C. A.). TJie form “ lhat the plaintiff is advised and believes that the 
dofondnnt has no answer on the munts" has been held in Ireland to bo 
sufficient {Slanniinj y. iforiariy (1883), 12 L. B. Ir. 372). 

(o) Whore thoie are more defendants than one the plaintiff ncotl not wait 
till all have uppenrcHl beforo applying for leave to enter judgment against those 
who have apiwarod. Where tiio defendants are sued as a linn the appearance of 
one poi'tncr is a siilMcioiit nppoai'om’.o upon which to make the ai)piicntion for 
judgment against the firm {hy<iayhl y. Clafk <fi Co., [1891] 1 Cl. B. 552, 0. A; 

Harris y. lieaurhainp Brothers, [1893] 2 (2. B. 534, ('!. A.). Tho pendency of 
third party jjj'oceodings doo.s not prevont tho application I'cing made {Thorne y, 

SUel, [1878] W. N. 215, C. A.). 

(p) Me Lardy v. <s7alfiioi. (IS90), 24 Q. B. JI. 504. But it soiiuitiinoH hiippeiis 
that a defence which h-.iH been deliverotl, itself discloses facts whiuh muku such 
application right and piojKT {ibvl,. jter rnruun). T’he jiluiiitiff’s affidavit must 
be mode and tiled bcl'oio the simnuons is issued and a copy of it sewcil with 
the siminimis I'our clear days ladou* the n-turii i]ay(l{. S. <1.. Dnl. M, r. 2). 

The master 1o whom Iho appliciilion is mado hits power tc* deal with it us if 
the plaintiff had boon eiititlud to t.iko out mid had taken <iut a summons for 
diiiictious (B. B. tl., Ord. 30, r. 1 (c)); tiCi witli the <‘i>nsetit of the partii'.s, 

HU o^er uiuY be made refon-ing tho action to a viasU'r (11. S. Ch'd. 14, 

T. 7), who will he in the position of a referee to wluun un antii.ii is referred for 
trial under tho Arbitration Act, 1889 (52 & 53 Viet. c. 49;. s. 14. See title 
Akbitiution, VoL J., p. 488. 

(a) The affidavit iineif not nocessurily bo inode by Urn defeudiint himself, 
though where lie cun make one he should do wi {tili,i/nrd v. Louth and Kati 
Coast Alii. tV (1879), 4 Kx. D. 317, t'. A.). Itisliuuld meet upevilioally the 
plaintiff’s claim arnl atliditvit. and slain clearly ami c<iUi'im*!v whut the iliifein'e 
iM ami the fui'te relied upuu to suppoit it. It >a uol euffictent to merely deuy 
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viv& voce evidence (&) or othervr ise, that he has a good defence to the 
action on the merits, or can disclose such facts as the master may 
deem sufficient to entitle liim to defend (c), or by offering to bring 
into court the sum indorsed on the w rit (d). He may also oppose the 
application by showing that the plaintiff’s proceeding is irregular, 
though a mere technical objection will generally be met by allowing 
an amendment where that is possible. 

508. Leave to defend may be given unconditionally or condi¬ 
tionally (e). The defendant should be given unconditional leave to 
defend in all cases where he shows that he has tkhoiut fide deffmee (/), 
or adduces facts which may constitute a plausible defence (r/), or 
that there is somo substantial question of fact or law to be tried or 
investigated (/i), or that he has a coimterclaim which is closely 


indebtednoBS without setting uut tlio facts relied upon to negative it (TTal/tn^- 
ford V. Mutual Society 5 App. Las. 68 j, 704; Whiteley’s Ca.'e, [1900] 1 

Oh. 36.5, 0. A.). Purlioulars as to tho dofonce must always bo given; it is 
not sufficient, for inrttanoe, to morely all(‘go fraud wilhuut showing whut the 
fraud consists of [IValknyford v. Mutual Society, aiqiru). 'I’ho affidavit must 
state whether the defence alleged goes to the whole of tho pluintilt’s claim or 
to part ouly, and, if to i>ait only, to what part (11. S. C., Ord. 14, r. 3 (h]). 

^6} Thero is pm^or to order tho defendant, nr in tho c.isc of a cot pcu'ation 
any officer thercof, to attend and bo oxauuiicd upon oath, or to prodneo any 
leases, deeds, hooks, or doenmeutti, or copies of, or extracts therefrom (It. S. C., 
Ord. 14, r. 3 (c)). But tho power is ouly exercised in very exreptional cases 
(AliVanl V. liaildeley, [1884] W. N. 96). 

(c) See ir«f/inj[/brd v. Mutual Society, supra. 

(d) This does not mean that he need nut make an affidavit if ho make such 
an offer. He must show u reusunuhle ground of defouco ns wull {Crump v, 
Oaveniliah (1880), 5 Ex. T). 211, C. A.; S/iel/ordv. Louth and Hast Coast Rail. Co. 
(1879^, 4 Ex. D 317. 0. A.}. A hona fide plea of tendor, together with an offer 
to bring the inouey into court, gives the defendant tho right to defend the 
action {Onffitha v. rslriidy/udieg School Hoard (1890), 24 (h Jl. 1), 307). 

(e) B. S. L)., Ord. 11, r. 6. 

(/) l^irksfihe Jfanicing Co.v.Beafsun (2) (1875), 4 C. P. T). 213, 213; Ray 
V. Barker (1879), 4 JCx. IJ. 279, 2H4, C. A.; Thompson v. Marshall (1880), 41 
L. T. 720, L'. A. ; Manger v. Caah (1889), o T. L. B. 271 : Lindsay v. Martin 
(1889), 5 T. L. ^ 322; Jacobs v. Booth's OlsHIlery Co. (1901), 85 L. T. 262, 
H. L.; Runnadea y. Mesijuita (1876), 1 Q. B. I). 416, 418. 

(j) Yorkshire Banking Co. y. Beatson (2), aitfara ; Ray y. Barker, supra; Ironclad, 
{AuaraHa) Gold Mining Co. y. Oardner fl887), 4 T. L. E. 18; Snwv. Uakirn 
(1888), 6 T. L. E. 72; Ward v. litmblcy (1890), 6 T. L. Jl. 198; Bowes v. 
Caualie Sotia and Chlorine Syndicate (1893), 9 T. L. 11. 328 ; I lane v. Mortgage 
Jnsuranre Carpoi'alioti, [1894 ] 1 Q. B. 54,62, t!. A.; Lynile v. Waithnan, [1895] 2 
Q. fi. Iffi), IS*!. (1. A. A mere Ktaiument tliut ho has a defeneo or a mui'e denial 
of iiidehtodncns is insiiffieiunt ( Wallingford v. Mutual Society, supra, at p. 704 ; 
Whiteley''s Cute, supra, at j). 36t)) 

(A) Ironclad {AuatraluT) (fold Mining Co. v. (Jurdner, supra; Saw v. Ilahim, 
au^a; Jones y. /Jtowe, [1894] A. (!. 122, P. (J.; Woodall v. CrcsairrJl (1893), 9 
T. 1a E. 619; lileatrie and (fenertd Contract Corporation v. Thowsou-llouatou 
Electric Go. (1893), 10 T. Jj. B. 103; (IVsfon National Bank of Sew York y, 
Pwez (1890), 6 T. U R. ,366 ; Wells y. Allolt, [190J] 2 X. B, 8-12, 848, 0. A.; 
Codd V. Delap (1905), 92L. T. 510, 511, H. L.; Ti uffuuJt Cycle and Tube Manu¬ 
facturing Co. y. Saunders (1897), 14 T. L. R. 40; Electric and (feueral Coidruct 
Coiporation v. Thomaon-UimUm Electric Co., supra; Warner y. Lnelby (1892), 
9 T. L. B. 13. Tho jdainliff may show by affidiiyit in reply that the defence 
set up is a sham or is unfounded in fact, but in order to micei'ed he must make 
this clear beyond all reasomhlo ilonht by condnsivo dnoumontary or other 
evidence (>‘''(/Ml y.//oAtm, fnpm; ftavis Sf. Sp’^nce {\WHi), 1 J* P 719; Oivoin 
V. (IM'l'!), 13 i.’h. lA 174; llotherain v. Brest (IH/U), 19 Jj. J. (u. u.) J 04 ). 



Judgments and a|yt»a 

connucted with the claim in the action or may be pleaded in 
defence (i). 

509. Leave to defend may be given conditionally upon the 
defendant paying the amount in dispute into court or otherwise 
giving security for it {k), or subject to other conditions (/). But this 
practice is rarely resorted to except where the defendant consents, or 
the defence set up is bo vague and unsatiefactozy that there is doubt 
as to whether tliere is any defence (»»)• 

510. If the defendant admits part of the claim, or appears to have 
a defence to part only thereof, he may be permitted to defend in part, 
and the plaintiff may have summary judgment for the admitted 
or undefended part of his claim, subject to such terms as the 
judge may think fit to impose (n). Wliure there are Bevoral defen¬ 
dants, of whom some appear to the judge to linve, and others not 
to liave, a defence, the plaintiff may be permitted to enter final 
judgment against the latter and issue execution thereon, without pre¬ 
judice to his right to proceed with his action against the former (o). 

511. Whore leave to defend is given the master has power to and 
should givo all such directions as to the further conduct of the 
action as if a sunanons for directions ha<l been issued, and may 


a uuW'iiutinG GO leave go (ificna iiaivtn isaun v. An 

liauk V. Davies (1ST8), 38 L. T. 197, A.; Itnt/ieram v. Priest (18 

r. (q. b,) 104; Newman v. f^ver (1887), 4 T. K R. 91), but if 
claim is substantial, overlapping the plaintilT’s claim, iincondit 


(t) Whitdey's Case, [1900] 1 Oh. 305, .H59. C. A. ; Khejqmrth^ Co. v. Wminsvn 
(1889), 6 T. Ji. R. 1.3, 0. A.; Ford v. Ilarreif (1893), 9 T. L. R. 328; United 
Onita Percha Co. v. Welch (1897), 14 T. L. R. 154, C. A.). Tint the m'»Te 
existence of a counterclaim not connected with the claim does not nccussai ' ■ 
enlitlo a uur.‘iidunt to leave to dclcii^d {Atvjlo-Halvtn Jlauk v. WrUu An 
lUUian liauk 
49 L. J, 
counterclaim 

leave to defend mnj be given, although paii of ih«< plaintiff’s claim is admitti 
{CwH V. S/i€fn (1891), 7 T. h. R. 650). 

(/;) R. S. 0., Oi'd. 14, r. 0; liw/ v. Barker (1879), 4 Ex. D. 279, 2St, f \ , 
Ptirkus V. Low (1886), :i T. L. 63, C. A.; Ilnny Kony and fHianyhai tii ^ . 

Co. V. Jam Agency Co. (1891), 8 T. L. R. 58, 0. A. Money so paid into y *t 
is paid in to abido the event, and is a security to the plaintiff for the s for 
which he may obtain judgment {Be Ford, Kx jutrie The 'Truf-tec, [1900] L Q. B. 
211; Bird v. Barsknr, [1892] 1 (1. B. 94, C. A.;. Tf the defondaiit succeeds he 
is entitled to have the money paid ant, though an appeal is pending {Yotkshire 
Banking Co. v. Battson (2) (1879), 4 (7. P. IX 213 ; v. Thurlow (1893), 10 
T. L. R. 61, 151, C. A.). 

(A £!.g., that tho action bo tried without a jury (ir«7/ls v. /)<• Tlraam (18!>9), 
81 li. T. 533, C. A.; Macartney v. Macartney (1909), 'Ih T. b. R. 818). 

(m) Jacobs T. Booth's IHstiilery Co. (L901), 65 L. T. 2U2, M. Ij.; Manger v. 
CmK (1889), 6 T. L. R. 271; Ward ▼. PlnmMey (1890). 6 T. L. R. 198. 
Where the master is satisfied tluit there is some sum due, though the defendant 
^putes the whole smonnt claimed, the master may order payment of part of 
the sum as a condition for giving leave to defend as to that part {Hodgson v. 
Bell (1890), 24 Q. B. D. 526, C. A.; Hcby Jt Co., hid. v. Birch (1890), 62 L. T. 
404). 

(n) R. S. C., Ch'd. 14, r. 4. Tho terms unpoaod may roloto to suspension ot 
execution, or payment of tiie amount levied or part thereof into court by &e 
sheriff or the taxation of costs or otherwise (tt«2.). Tlieie is no power to 
make the granting of leave to defend a disputed part of the claim to which a 
priund fade defence is shown conditional on paymout of the part admitted 
(Dcnnii v. Beymour (1879), 4 Ex. B. 80). But leave to defend may be given to 
a defendant who disputes the'whole daim, on condition of part payment to the 
pliilntiff {Hodgson r. Bell, supra ; Hohg Jb Ltd. v. Birch, tu/ raj. 

(e) R. & C.. Ord. 14, r. 6. 

H.L.—XVllI. . 
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order tliat the action be forthwith set down for trial (p). li he 
thinks a prolonged trial unnecessary lie may order the action to 
1)6 put in the short cause list (7). 

512. If the master dismisses the summons without really 
adjudicating on the merits, a second summons may be issued (r). 
An application may also be renewed on fresh materials (s), and 
where unconditional leave to defend has been given in consequence 
of a technical defect in the writ, a second application may be made 
after the defect has cured (a). 

513. If the defendant appears to the summons and fails to 
successfully oppose the application, the master makes an order (b) 
that the plaintiff be at liberty to enter final judgment for the 
amount indorsed on tlio writ (c) with interest, if any (d), or for the 
recovery of the laud with or without mesne profits, as the case 
may be(«'), and costs (/). Such an order is not the final judg¬ 
ment itself, but only a step in the procedure towards obtaining 
it (g). The order must be drawn up in the pro])er department (/i), 
and judgment must be entered upon it in the proper place (i) and 
on the appropriate forms (k). 

Sun-S ect. 7 .—Afotim for Jadipiuiit befwe Trial. 

514. The chief instances ( 1 ) in which judqinout may be 
obtained by motion for judgment are: (1) in actions whore the 

(j') IL S. 0., Ord. 14, r. 8 (a); llol/e v, JlrJJrnam (1839), 81 L. T. 5H:i, A.; 
,Vii.urine// v. Mafurluf// (1909). *2.> T. L. R. SIH; v. IliihtrU (l‘*98), 10 

T. li.R. 49*2, n. A.: IMli.ti. v. Thnrnf'-GM.rg^ (1894), 38 Sol. Jo. OS."; I'i'/i/r>it v. 
RorlWt (1899). 34 li. .1-002. " # 

^ (f) B. S. 0., Onl. 14. V. 9 (a). If an aciioii is ]oil iii (his li!.t pajincnt info 
bomi; should not bo onlcn-il {llrld v. Himoun (1894), 38 SiJ. Jo. 310). 

(r) Si/ie» Jlrtwery C>‘. v. d/iadiijirk (1891), 7 T. Jj. R. 2 .j8. 

(a) Wagetaffv. Jarohou-H:, flS8l] "W. N. 17. 

(i(a) Dombey «E* »S'ons v. VlayJ'uir Jiroihera, [18971 1 Q* l'». 398, 0. A. 

/b) For fornii>,_HGo E. S. 0., Appendix K, No-. 1— 8, 

hr) Judgment is not gi?en for the omnuiil indorsed on the writ if in faut l<>sa 
is uae, hut only for thf amount Rctually duo {Um/hts v. Justin, [1894] 1 Q. B. 
667, 0. A.; Oerrard v. dloimia, [1892] 2 Q. R. 11: e, ti' Huns v. WiUcorJta, 

Q892] 1 Q. B. 696, 0. A, \ HoiUhporl Tramways L'o. v. IJaiuly, [1897] 2 Q. B. 00, 
O. A.). Judgment oaii only be given for a dcfiiiitr' amount {Hmil/i v. Kdwardea 
(1888), 22 a B. D. 10, C. A.). 

(ti) As to when u claim for int^'i’eal ran be indorsed, seo title Money AMD 

MoirSV-IiENDINQ. 

(e) A tenant has the samo riglit to relict after a judgnirnt uiidur the order for 
recovery of land on the ground of foi-fciliu'c for non- 2 >aymont of rent us if the 
judgment had lieon given after trial (R. B. 0., t>«l. 14, i. 10). 

(/) As to the amount of costs, see title J’bac'J’Ice awd Prooedure. 

(y) o Debtor, Ex parte the Jkhtor, [1903] W. N. 6; Jte Gurney, Clifford v. 
Owney, [1896] 2 Oh. 8G3. 

(A) The Summons and OrJiir Jloportment in the TCing’s Bench Division and 
Chancery Clumbera in the Ohnucery Division. 

(t) The Writ. Api^earance, and Judgment Dopartmeul of the Central OfflM or 
the district tegistiy, as the case may be. 

(A) The order wd writ must ho produced together with an affidavit of servics 
oi ^ sumoions if that is required by the order, luid evidence that any other con* 
dition precedent (if any) to the entering of the judgment has been complied with 
or, where leave to defend is given in terms, tlmt w terms have not hem com' 
plied with; for forms, see R. S. 0., Appendix F, Nos. 6 et aeq. 

Admiraity, Vol. I., p. 99; Imfaotb and Okujobnn, 

Vol. XVXI., p. 142 . 



JlJDaMBNTS AND ObDISUS, 


igs 


writ is indorsed with some claim other than a liquidated claim or Bnr. s. 
a claim for damages or detention of goods, or a claim for the tfodei of 
recovery of land, and the defendant has not appeared, or has obtafolagA 
appeared and not delivered his defence {w); (2) where there are J^^dgment. 
admissions of fact either in the pleadings or otherwise(»); (3) where 
in the Chancery Division the action is ordered, under the summons 
for directions, to be set down on motion for judgment without 
pleadings, to be heard as a short cause (o); (4) where the plaintiff 
IS entitled to have the defence struck out (p ); (5) where it is sought 
to make a judgment of the House of Lords an order of the High 
Court (q); (G) where an order has been made for certain issues or 
questions of fact to be tried or determined, and they or some of 
them have been so tried or determined (r). 

515. Where admissions of fact have been made on the pleadings Judf^ment 
or otherwise, any party may at any stage of the action apply to the 

court or a judge for such judgment or order as upon such admis- ri™MoTfact. 
sions he may be entitled to, without waiting for the determination 
of any other question between the parties ; and the court or a judge 
may upon such application make such order or give such judgment 
as they think just (s). 

516. In the Chancery Division the application may be made by Hov applies 
motion and the action set down as a short cause on motion for judg- ““fo¬ 
ment (t). Where there are several plaintiffs the motion must be 

made % all of them (a). If the defendant offers to submit to an 
order being made in chambers, and the plaintiff nevertheless moves 


(m) Seo pp. 184, 18(i, ante. 

In) 11. S. 0., Ord. 32, r. 6; eeo the text, infra. 

(o) S ''0 Jte Pringle tit Oo., Pawnall y. Pringle di Co. (1303), 89 L. T. 743. As 
to whotlier such un orrlcr should ho xruulo in a debeutui'O-holder’s action, see 
/le Kitam Empire Lighting C'o., Ltd., JLgge v. the (Jvmpnny, [19101 W. N. 154. 
As to the necessity for a statement of claim, see lie Daptmt, LbC, Dupont y. 
Dupont, Ltd., [1900] W. N. 14; Jte Cadogun and liana I'lace Estate (No. 2), 
Ltd., (haham y. Cvulngainiud liana Place Estate (No. 2), JAd., [1906] W. N. 112; 
Re Kitaon JUmpire Lighting (Jo., Jjtd., Iligga y. the Company, supra ; and see title 
PlJilAmNO. 

(p) See titles Pleaui.vo ; Practiok anu Piioceiitjkk. 

(g) This is sometimes necessary with regard to applications as to costs; soe 
Van Grutien y. Fnrirfli (1897), 41 Sol. Jo. 715; Drituh Dynamite Co. v. Krebs 
(1879), 11 Ch. D. 448. As to tho procedure ou appeal to tho House of Lords, 
seo title Pabltauent. 

(r) R. H 0., Ord. 40, rr. 7, 8; Larkin y. Lloyd (1891), 64 L. T. 607; Bolivia 
Rennhlic y. National Bolivian Navigation Co. (1876), 24 W. B. 361. 

(s) B. S. 0., Ord. 32, r. 6. In order that judgment may be obtained under 
this rule the admissions must be clear and unequivocal {Bennett y. Moore (1876), 

1 Ch. 1), 692; G-Ubtrt v. Smith (1876), 2 Ch. 1). 686; Chilton y. loniiun Cor¬ 
poration (1878), 7 Ch, f). 735; Hughes y. London, Edinburgh and Glasgow Assurance 
Co. (1891), 8 T. L. B. 81, 0. A.; Landergan y. Feast (1886), 55 L. T. 42.0. A., 
mersiag 64 L. T, 369). The power to order judgment is discretionary {MeJlor 
V. Sidrbotlom (1877), 6 Oh. D. 342, 0. A.; As iPrijA*. Ktrhe v. North, [1895] 

2 Ch. 747; Jenney v. MadUntoah (1889), 61 L. T. 108, C. A.). See, further, title 
Plead iNQ. 

(0 Cook V. Hennea, [1884] W. 75; Caroli v. Hirst (1883), 31 W. E. 839; 
Coopt/r-Vwn v. Badhum, [1908] W. N. 100. 

(o) Be Wright, Kirke y. North, swjmw; see Be Crigglesione Coal Co,, 
Staaart y. Ot^gleOone Coal Co., [1906] 1 Oh. 623, where all the debenture- 
holders intorosted were not parties. 
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iaeonvt for judgment, he may only be allowed such costs os woul^ 
have been incurred on a summons in chambers (6), unless, in the 
circumstances of the caso, the judge thinks the party justified in 
soiling it down as a short cause on motion for judgment (c)* 

In the King’s Bench Division the application should, as a role, be 
made to a master by summons at chambers {d), but may be niade 
to the court by notice of motion (e). 

617. In all other cases tlie plaintiff mast set down the motion 
for judgment in the proper department (/). It cannot be set down 
without leave after the lapse of a year from the time when the 
party seeking to set it down first became entitled to do so (g). At 
least two clear days mast elapse between the service (/t) of the 
notice of motion and the day named in the notice for hearing the 
motion (t). As a rule, no evidence other than affidavits as to 


(6) Jllf-n V. (Mcl/ (1890), 02 L. T. 724; Louthm Steam Dyciny Co. v. Diyhy 
(1888), 51 L. J. (cu.) 50&. 

(c) Ootyjer-Bean v. b’ud/iam, [1908] NV. N. 100, 

(d) Padyett v. him», [188-1] VV, N, 10 ; Croft v. Cvlliiiywood, [»88l] W. N. 33. 

(e) See the text, infra. 

(/) Where thei'o ore seveiul defendanta, not all of whom are iu default, the 
action may be set dowu at once aa ngainst the defendant or defendants who aro 
in default, only if tlie cause of action is sovcruble (11. S. C., Ord. 27, r. 12). 
In on action to porpetuate testimony, after the timo for delivery of defence had 
expired, the plaintiff on motion obtained an order that the action should pro¬ 
ceed, notwithstanding the defendant’s default, and that ho diould be at liberty 
to examine witnesbes as if tho pleadings hud been closed {Pule {ilartpiis) y. Jeanea 
(1886), 33 Ch. D. 157). As to partition actions, see Senior v. Ueref<trd (1876), 4 
Cli. D. 494; Riydf-y v. Saioyer (1886), 31 Ch. D. 494. Tn the King’s Ben^ 
Division the motion is set dowu iu tho Crowu Office, nud iu the Chaucefy 
Division at the registrar’s office. Fee. £2 on a proecifm. In the King’s Bench 
Division the papers to be loft aro:—(1) Wliere no appearance has been outered: 
an oflico copy of the statement of claim filed iu default indorsed to the effect 
that no dolenco has been delire^, a plain ropy of the statement of claim, an 
ofSce copy of the notice of motion film in default and a plain copy, and the 
orimnal writ; (2) where appearance entered: two copies of the notice of motion 
and of the statement of oMin, a certificate of default in delivuring defence, 
and the original writ. An afiidavit of scrvlco of the notice of motion may also 
be left then or subsequently. W'hers the motion is for judgment where the 
defence has been struck out or lor judgment on admissions in the pleadings 
two copio.s of the order to strike out or two copies of the admissions must be 
loft in addition. In tho Chan<»iry Division two copies of the notice of motion, 
uud two copies of tho pleadings, if any, must be left, and if set down as a short 
cause two copies of the draft minutm of the judgment. Where it is desired 
that the action shall be heard as a ** short cause " tho notice of motion should 
contain a statement to that effect and that no further notice will be given of 
its having been so marked. A certificate of counsel that the action is fit to be 
BO heard and two copies of minutes of tho proposed i^udgmont or onler must 
be left on setting down the motion or the notice most mow the exact terma of 
the judgmimt or order asked for (De Jongh v. Newman (1887), 66 L. T. 180; 
Se Auiomoftie Matinee [Haydon tmd Urry'e Patenta), JAd., Qraafe v. Automedk 
Meushinea (Haydon and Urry'a Patenta), Ltd., [1802] W. N. 288). The cause 
Viust be marked as a “ short cause " M least one de^ day before it can be put 
on the paper to be heard, and if the additional papers havo not been left on 
setting down the notice of motion they must be iMt with the judo’s clerk one 
clear day before the case is put on the paper (Fraotioe Note, [ISOn W. N. 78: 
CWa^iT.Bn»t*s(l802),46Sol. Jo.21^. *■ J ’ 

B, fi. 0.» Ord. 40, r. 8., 

a) As to service, seO title l*iuottcilt'4Un> Frocodvbb. 
f) B, B. 0., Ord. 83, r. 6. 
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Borvioe or default is allowed (k). Motions are heard before a JudRe S«ot. t. 
in open court (i), and judgment is drawn up and entered as in the 
case of a judgment after trial (m). 

Sub-Seot. 8.—or after Trial. Judginsilt 

(L) Jh Oerurah 

518. If none of the modes of obtaining judgment which have Betungdonm 
already been considered apply, the action must be set down for trial. 

The ordinary mode of trial is by a judge in open court with or 
without a jury. But there are other modes available if the court 
thinks fit to resort to them (n). 

In the Chancery Division many applications are made by 
originating sunimons, and are disposed of by a judge in chambers (o). 

But if the action is commenced by writ, judgment is obtained by a 
trial in court as in the King’s Bench Division. 

Notice of trial must be given, before the action is set down (p), by Notice ot 
che plaintiff or other party in the position of plaintiff (q) or by the 
defendant if the plaintiff fails to give notice in the appointed 
time (r). 

After notice of trial has been given the action must be set down Setting down 
by leaving the necessary papers («), and paying the fees (t) in the ** «tion. 
proper department (a). 

In due course the action comes on for trial in open court, in the Pnceedinga 
King’s Bench Division before a judge either with or without a atthetrui. 
jury (&), and in the Chancery Division before a judge alone. The 
points at issue are decided after evidence (if any) and argument (c). 

If either party should fail to appear when an action is called on, Non-appear' 
the party ap[)earing may have judgment subject to proving his ““ “ * 
claim or counterclaim so fur os the burden of proof lies on him (d). 

(X-) As to evidence genemlly, see titles Eyidebce:, Yol. Xlll., pp. il6 et ten. i 
PilACTICE AND PboCEOURR. 

U) In the King’s Bench Division motions to make n judgment of the House 
of lionls a judgment of the High Court are made before a iHvisionai Court. 

i m) Seep. 199,post. 

n) See title Arbitration, Yol. I., pp. 482, 487 ei eeij. 
a) See title PRAariCE and Prooruuue. 

p) B. S. C., Onl. 36, r. 16. As to when notice must be given und the 
length of notice, see title PiiAcrrcE and Prooedube. 

E. S. a, Ord. 36, r. 11. 
r] Ibid., T. 13. 

a) Two copies ot the pleadings, including the wiit aud a copy ot the notice 
of trial, must be loft (B. o. C., Ord. 36, r. 30). 

(t) Ibid .; the fee is £2, payable in the Chancery^ Division by an impressed 
stamp on a proeeiite, and in tne King’s Bench Division, on the copy plMdings 
lodged on setting down. 

(a) In the King’s Bench Division, in the Associates' Department or in the 
distnet registry, as the case may be; in the Chancery Division in the Begie- 
trar’s Department. As to the time, see title Peaotice and Pbocbdvrk. 

(6) As to what oases must be tried with a jury, see title Fraotick and 
Frocedvrb. 

(c) B. S. 0., Ord. 37, r. 1. Soe titles BARRiaXERS, Yol. II., pp. 408 d aaq.s 
Evidence, YoL XIU., pp. 694 et mo. 

(d) B. S. 0. Ord. 38, rr. 31, 32. "In tovour of a plaintifl the judgnmnt wiU 
be for the ndief claimed in his statement of claim iond such other relief aa is 
inci&ntal thereto (iStons v. Smith (1887), 36 Ch. D. 188; Kingdan v. Kirk (1868), 

87 Oh. D. HI); but not lor relief beyond {Barker v. Furlong, [189132 Ch. 172). 
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619. It is the duty of the judge at or after a trial to direct judg¬ 
ment to be entered as he tWnka right («); and his direction that any 
judgment be entered for any jiarty absolutely is ft sufficient 
authority to the proper officer to enter judgment accordingly (/). 

If the action be tried with a jury, the judge directs judgment to be 
entered in accordance with their verdict. If it be tried without a 
jury, the judge directs judgment to be entered in accordance with 
his own findings. 

The judgment or order having been drawn up and passed moat 
bo entered in books kept for the purpose by the proper officer (g). 

'Where the Judicature Acts or the Buies of the Supreme Court pro¬ 
vide that judgment may be entered on the filing of any affidavit or 
the production of any document, the entering officer must examine 
the affidavit or document produced, and, if the same is regular and 
complete, enter judgment accordingly (h). 

Where the entering officer is empowered to enter judgment 
pursuant to any order or certificate or return to any writ, he 
may enter judgment upon the production of such ordur or certificate, 
sealed with the seal of the court, or of such return (t). 

5m A judgment may be drawn up in favour of a plaintiff, con¬ 
taining a final judgment as to part of his claim and an interlocutory 
judgment as to the remainder; and, uhen after a trial, judgment is 
directed in favour of the plaintiff against some of the defendants, 


Judgmcoit maybe given without proof of Bervko of notice of trial {Baird v. East 
Ridwf Club and Rarwonrss Co., [1891] W. N, 14-1, following (J/iorltvn v. Dickie 
(1879), 13 Gh. D. 160). In favour of a defondunt who boa uo counierci.iiin the 
judgment will he a diemissal of the action nnd will have the Baiito cilcct aa if 
tho action had been diamiaaod on the merita {Armour y. Bate, [1K91] 2 Q. E. 
233, 0. A; Be Orrell Cdlitry and Firebrick Co. (1879). 12 Gh. D. 681; Be SouiA 
Americav and Mexican Co., [1895] 1 Gh. 37, 0. A.). No proof of servico of 
notice of trial is necessary {l^crea-Paitereon v. Fotde, [1890] w. N. 70). Should 
neither party appear the action is struck out of the list. There i.s powor to oi-dor 
the case to be restozed where non-appearance was caused by illness, but the 
rehet may bo on terms as to payment of costa {Birch v. in/liams (1876), 24 W. R. 
700; Arniaon v. Smith (1889), 41 Oh, "D. 348, G. A.). 

(0 R- S. C., 0«1. 36, X. 39; Peters v. Perry «{r Co. (1894), 10 T. L. R. 366 
(judgment entered for dofeiulanta where the jiuy disagreed). “It is the 
oueinoss of judges to send into tho wm Id, not doubts, but decisions” {Lii.du v. 
Bdiaario (1795), 1 Hag. Con. 216, ytr Sir William Sooit, at p. 220 ; citod in 
Lanston Monotype Corptredion, Ltd. y. Andereon, [1911] 2 K. B. 15, per 
Hamilton, J., at p. 23). 

(/) R. S. 0., Ord. 36, r. 42. 

.(y)R.8. C., Ord. 41, r. 1. The proper officer is, in the Chancery Division, 
fhe regbtiw (R. 8. 0., Ord. 62, r. 2). All judgments in the King's Bench 
Division, if entered in Ijondon, are entered in the Writ, Appoumnee, and 
Judgment Department at tho Central Office (R. 8 C., Ord. 42, r. 2). Judgments 
in causes or matters which are proceeding in a district regie^ should m most 
cases be entered in the district registry (R. S. 0., Ord. 35, zr. 1—3 ; Toumend 
V. Kirkdum, [18981 1 Q. B. 61, 0. A.). Judgment cannot be entered upon 
the award of an aibitrafor (Arbitration Act, 1889 (52 ft 63 Yict. o. 40), ss. 12,18, 
15; B. 8. 0., Ord. 54, r. 4 f; Be A Bankruptcy Petition, Ex parte Caucasian 
Trading Corporation, [1886| 1Q. B. 868,0. A.; Re A BarJeruptey Notice, [1007] 
1 K B. 478, Q A., per Plbtouer MouLtoir, L,J.| at p. 482); and see title 
AuBiTRATioir, Vol. I., p. 473i 

th) R. S. 0., Ord. 41» r. 6. 

(*) Ibid., T. 7. 



JUDOIfENTS AND ORDKltS. 


f90 


but in favour of other defendants against the phiiiitilf, tho judgment 
may be entered up on one form (k). 

It is not necessary to wait till costs have been tavod before 
entering judgment. The amount of tlie costs, when asceilained by 
taxation, is added to the judgment afterwards (Z). 

(ii.) Tfi the Kin^'e Bench. Diviainn. 

521. In the King's Bench Division (m) the judgment dirocted to be 
entered is recorded by the proper officer (a) upon a certificate, and in 
order to enter judgment the judgment must be drawn up, by the 
party obtaining it, on the proper forms (o) and taken, with the 
associiite’s certificate and the filed copy of the pleadings, to the 
proper department (a). 

The judgment is prepared by the party obtaining it, and submitted 
to the proper officer before entering. 

(iii.) Tn the (Jhaiierry Division, 

522. In the Chancery Division the drawing up of the judgment 
in an action tried in court, or of the order made on originating 
summons in chambers, is a more complicated process. In order 
that tlie judgment or order may be reduced to writing in the 
registry or office of the court, the party who desires to prosecute 
it must bespeak the written record (6), and leave with the registrar 
his counsel’s brief and any otlier documents which may be required 
for the purpose (c); and from those materials, together with the 
registrar’s own note, a draft or minute of the judgment or order is 
prepared (d). The jndgraont or order must, unless otherwise 


(A) Fractice Masters’ Uulos (17). A countercluim is really in the nutnre ol a 
cross-action {Siumore v. CampbeU tt Co., [1SU2] I Q. B. .714, 0. A.; IlennU S Co. 
▼. lihimer Jb Co. (1886), 3 T. h. B. 221, 0. A. ; but hce U'eaiacott v. Bevnu, 
[1891] 1 Q. B. 774 ; Orijfiths v. Patierion (1888), 22 L. R. rr.66G, C. A.; llaiikee 
V. JarvU, [1903] 1 K. B. 549, per CliANNELl., J., at p. 653). As to the form of 
judgment when plninlifF succeeds on the claim and toe defendant on a counter¬ 
claim, see R. S. C., Ord. 21, r. 17; Lowe v. Jlolme (1883), 10 a B. D. 286; 
Shrajmd v. Laing (1888), 20 Q. B. 1>. 334, 0. A ; Atlas Metal Co. y. MUler, [1898] 
2 Q. B. 300, C. A.; Provincial Bill Posting Co. y. Low Moor Iron Co., [1909] 
2 K. B. 344, C. A.; Sharpe y. IJag-jith (1911), 27 T- L. R. 341. 

(f) After taxation the oflicer who td^ied the judgment oiitors on the oiiginal 
judgment the particulars of the master’s certificate of taxation, and initials and 
completoa the office copy judgment. Execution lor the coats can then issue. 
See also R. S. 0., Old. 42, r. 18, and iitlo Exeoutton, Yol. XIY., p. 38. As to 
the old practice, see note (/), p. 206, po«l 

(m) it S. 0., Ord. 36, r. 39. 

(n) J.e., the associate. 

( 0 ) R. S. C., Ord. 41, rr. 1, 8; for forms, see R. S. 0., Appendix F, Nos. 11 
ti teg. The fee is £l on the original judgment and on office copy stamp on the 
copy. 

(a) I.e., the Writ, Appearance, and Judgment Depaitmont. Entering a 
judgment by the proper officer is popularly called *' signing ” the judgment. 

(h) B. S. 0., Onl. 62. r. 2. 

fc) Iba., T. 4; Jicvifman v. Send (1865), 14 W. R. 123. The judgment or 
order must be bespoken, and the briefs and other documents must be left 
with the registrar, within three days after the ju^ment or order is’ pro- 
nouDoed or finally disposed of by the court or judge (R. S. 0., Ord. 62, r. 5, u 
amended by R. S. 0., July, 1911). 

(<Q R. 8. 0., Old. 62, rr. 7-14. 
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(fleered, be drawn up and entered within fourteen days from the 
date tiiereof. and it not drawn up and entered within that time, the 
regiatrur must report to the judge in writing wiiy the provisions of 
the rule have not been complied with, and give his opinion as to 
whether any, and which, of the parties or their solicitors are 
responsible for the delay. The judge may thereupon direct the 
parties or solicitors to attend before him, and, unless a satisfactory 
explanation is forthcominjg, make such order as to costs of drawing 
up and entering the judgment or order as he thinks fit. He may 
also direct that, as against the party responsible for the delay, the 
time for appealing from the judgment or order shall run as 
from the date when it ought to have been drawn up and 
entered (e). In the case of orders made on summonses in 
chambers in the Chancery Division, the formal order is drawn up 
from the note made and initialled by the judge or master himself 
on the appropriate document (/). 

523. It is the duty of counsel engaged in the cause to take a note 
of the substance of the judgment as it is delivered, usually by indorse¬ 
ment on their briefs. Should these indorsements differ, the regis¬ 
trar’s note will be conclusive, and no affidavit of the grounds on 
which the judgment proceeded is necessary or admissible (, 9 ). 
Where an order is made by arrangement between the parlies, no 
evidence can afterwards be received as to what terms were intended. 
Should there be a dispute on this point, the order will be treated 
as not having been made (h). The registrar may require the matter 
to be mentioned to the court if he should meet with difficulty in 
settling the order (t). When the registrar has settled the minutes 
of the judgment and communicated them to the parties, if no 
objection is made, the judgment is passed (j) and entered (k). If, 
after (1) the registrar has settled the minutes, any difficulty or dis¬ 
pute should arise thereon, any party may apply to the court by 

(e) B. S. 0.. Ord. 62, r. 14 a (B. 8. C., July, 1911). 

(/) Every order made in chambers which has not been mado by the jtidtre 
personally must be marked in the margin with tho name of the master roaponsible 
for the oraer (B. S. G., Ord. 65, n 15, as amended by B. S. C., July, 1911). 

M EcByarte Shtrrati (1884), 28 SoL Jo. 376, 0. A. 

(a) Per Peabson, J., [1884] W. N/ 91. Such disputes may be avoided by at 
once drafting minutes of the agreed order, and having them signed by the 
respective counsel of the parties (Douiell, Chanoery Practice, 642). 

(4) iVtnce v. toward (1851), 14 Be»v. 208. 

(j) ) A judgment or order is said to be passed when the registrar has marked 
his initialB in the mai^ at tho foot of the last page, as an authority to the 
clerk of entries to enter it in the registrar’s books (E. 8.0., Ord. 5, r. 13; Ord. 61, 
r. 19 { Ord. 62, ir. 7—14), As to orders to be acted on by the paymaster, see 
Siqireme Oonrt Fun^ Buies, 1905, r. 24. Where Uie order is of a simple 

the registrar settles it himself, but in other cases gives notioe to the parties of an 
appointment to setUe and pass (^Tarf v. Tufil; (1849), 6 Hare, 611,616; Hu/rgrem v. 
Bmrarmm (1851), S MsC. ft G. 348; Smith v. Adtaa (Ne. 2) (1859), 26Bmv. 659). 

(k) A judgment, aStet jt has hem settled by the r^strar, cannot be altered 
’ in toe ahsenM cl any interested party (Jlh/or v. Jfq/or (1848), 13 Jur. 1), nor can 

a consent he arhitn^y withdrawn {Juarvey v. Origdon Uvian Bwal Banitary 
AirfAorito(1884), 26 Oh. D* 249,0. A.), i^d when it has been pass^ and entered 
it cannot he altered wiwout the sam^n of the court (Bbthe v. Sanmi f iS85k 
« Oh. D. 827, a A.J. See, further, p. 212 , jKM#. /• 

(l) Kot before (fVeies v. ffeward, 
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motion to vary the minutes, specifying the particular mAtters to Sxn. 9. v 
which he objoutsCm). The application may be made at any time Ud^of... 
betore the minutes are passed and entered (n), but not thereafW (o). obtabi^^ A >- 
On the motion to vary minutes, the only question is. What warf the Jndffmddt / 
order made ? (p). No enlargement of the order can be permitted, • ‘ ‘ 

unless all parties consent, or it is impossible to ascertain what was 
ordered. In the latter event, the case will be put in the paper to 
be argued again {q). The application must be made to the court 
which made the order (r), and no appeal lies from the decision of a 
judge with reference to &e minutes of his order (s). 

624. A. judgment or order, in its final shape, usually contains, Formud 
in addition to formal parts, a preliminary or introductory part, conteataol 
showing the form of the application upon which it was made, the 
parties appearing, any consents, waivers, undertakings, or admis¬ 
sions given or made, so placed as to indicate whether they relate 
to the whole judgment or only to part thereof, and a reference to 
the evidence upon which the order is based; and a substantive 
or mandatory part, containing the order made by the court. 

Where this latter part is not of a simple character, declaMions of 
rights will as a rule come first, followed by directions, e.p., for 
accounts and inquiries (t) for the purpose of ascertaining or giving 
effect to such rights, and lastly, consequential directions, for 
payment of money, delivery or sale of property, dealings with funds, 
taxation and payment of costs (u). 

626. In all actions and matters tried with witnesses the jndg- Evulenee 
ment or order must, unless the judge for some special reason 
otherwise directs, be drawn up without entering the evidence (a). 

But if the judgment or order be appealed against, the appellant must 
within four days after service of the notice of appeal take an 
appointment before the ro>!istrar Cor the purpose of settling a 
schedule of the evidence used at the trial, and in settling such 
schedule the same procedure is to be followed as in the drawing 


(m) Tmnani v. Trenchard (1S69), 4 Ch. App. 537,546, Or liberty may be given 
at the trial to mention the case again on the minuteo (//^ v. Cooper (1859), 26 
Bcav. 373). A niotiun to vary minutes was not n proceeding known to the com. 
nion law {Re Steire, MdUr v. Swire (1885), 30 C3h. D. 239, 0. A., per Lindmy, 
L.J., at p. 241). 

(tt) Qmmil Share and Trutt Co. v. Wirttey Brick and Pottery Co, (1882), 20 
Ch. 1). 130, C. A. 

(o) Re Swiire^ MrUor v. Swire, eitpra. 

Ip) Britieh Th/namite Co, v. A're&a (1877), 26 W. B. 846: Bebinson v. Barton 
Lwal Board (1882), 21 C3i. D. 621, G. A.; Soedh Wake Mineral RaU. Co. v. Bavia 
(1896), 31 Sol. Jo. no, C. A. 

(q) Memorandum, [1876] W. N. 296. 

(r) Rme'9. BeKe(183d), 1 My. & Gr. 372; Qeueral Share and Trust Co. v. 
We'm Brifk and Potkry Co., supra. 

(•) Jamea v. Jimee (1892), 67 ti. T. 584, 0. A. 

4) S. 0., Ord. 33, r. 7; and gee title ^aoxiob Aim PaooiumBX. 

tt) Orders directing funds to he lodged in oouct or funds oourt to he paid 
or omerwiso dealt with must have annexed to theitf respectively a lodgment or 
pamsnt schedule bearing a formal heading similar, to that of the order (B. S. 01, 
Ord. 62, X. 10; Sapreme'^ort Funds Buies, 1905, ir. 6, 6). 

(o)'B. 8 . 0., Ord. 62, r. 14 b (E. 8 . CL, July 1911). 
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up of orders (h). If there is any dispute as to what evidence shall 
be entered as read the matter must be adjournetl to the judge before 
whom the action or matter was tried, to be decided by him. The 
judge may thereupon give directions as to the costs of the adjourn¬ 
ment as he thinks fit, but subject to such direction the costs of 
settling the schedule are costs in tlio appeal. The schedule must 
be signed by the registiav, but must not be entered nor the judg¬ 
ment or order amended so as to incorporate it unless the Court of 
Appeal BO direct (c). 

Other judgments, though merely directing issues or inquiries, 
should contain a statement of the evideilce on which they 
are founded (d)> together with a statement of any objections 
to evidence that may have been taken at the hearing of 
the cause, and of the decision of the court upon such objec¬ 
tions, the evidence objected to being entered us read or not read 


(6) ]l. S. 0.. Onl. (W, ir. 7 14. 

(c) E. S. 0., Ord. 6*2. r. 11 c (It. S. C., July, 1911). Ah to mai'king bundles 
of correspondeiico fiU* iduntilicsitioii, uud supplying uopies fur tho use of the 
Court of Appeal, see H. S. 0., Ord. 62, r. 14 ft (E. S. C,, July, 1911). 

(d) It seums to have lieoa tho ancient Chancery practice, in drawing up 
orders, to recite the facts which had been proved by the ovidenco given {Urnid 
V. J5rrad (1684), 1 Vorn. 213; Bonham v. Ntwconih (16S4), 1 Veru. 214). But 
the modem viow is that tho registrar’-s duty is to say what evidence was 
admitted, not wlmt was thereby establuihed {Tndork v. Robey (1847), 2 Fh. 
396; Boydy. Fcfrw (1870), 19 W. E. 221; Bmisquet v. /feat (1873), 21 W. E. 
749 (decree referring to ovidoiice given by a witness who was not sworn); 
M'Mahan. v. Burrhtll (1846), 2 Fh. 127; Barker y. Morrell (1848), 2 Ph. 403), 
Every document which it is iutoiided to use in evidence ought to be formally 
put in and marked by the registrar (II'atso-n v. Rodwell (1879), 11 Ch. D. 150, 
C. A.); and only documents which have been actually and spocihcally rofurred 
to at tlio trial should bo entered as read in the judgment {Matnmariwj v. 
Clarina {Lord), [1910] W. N. 14, not following Law v. Law, [1901] VV. N. 132). 
The judge marks on nis copy correspondonce each letter read, and no others 
shuuJd be entered in the judgment. If the letters read are numerous, these 
may be entered as rood “ a bundle of (so many) letters which is identified by tlie 
signature of the registrar.” Admissions should bo stated in the order {A.-U. v. 
Murdoch (1850), 14 Jur. 588, 697; Watann v. Rodwell, aupra; Matmuarmy v. 
Clarina (Lord), aupra; E. B. C., Oi^. 61, r. 15 (written admissions of evidence 
to be filed before an order in which they are entered as road is pussed>). 

Where a decree has been uiiide in favour of a defendant without his ovidonce 
having been hoard, there should be entered as read all the evidence which he 
could have put in at the hearing {MUTjhy v. Bevneke (1837), 3 Jur. (n. s.) 685). 
AfiSdavits would he entered as read if notice has been given of intention to 
read them, ihough they were not actually read nor filed specially for the 
purpose of the applications {Ctdholie^ Printing and Pvhliahing Co., Ltd. y. 
Wyman (1862), 9 Jur. (k. 8.) 436). Evidence on the mmits should he entered as 
read, though the mse was disposed of on a prelimini^ objection, without the 
necesEiity A adducing evidence {Be Lintjard, Ex parte Beilott (1817), 2 TMTHflJ 
259, 261; but see Camille v. Donato (1865), 11 Jur. (n. ^ 26, aud Be Brampton, 
omd Lim^von Bail. Co., Show's Claim (No. 2) (1875), 10 Oh. App. 186,0. A.). In 
drawing up an order inade by consent, it is not right to enter evidence as read 
{Blakey v. Shaw (1887), 31 ool. Jo. 555). Where mo phiiutilfB failed on their 
own evidence, without (xoss-examina&n, and their Dili was diaTnianaJ 
costs, tho defendants’ evidence was entored, not as read, but for the purposes of 
costs only {Singer Manufaeturing Co. v. FFiis'm (1876), 2 Oh. D. 434, 448, 0. A.; 
B. 0. in the ItouBe of Loeds, atA nom. “Bin^r" Machine Manu/aLtnrtra y, 
Wilaon (1877), 3 App. Oe^ 376, 381>—383 (remarks on the inconvenience of the 
form of the decree, which &wted as read some of the plutotiffs’ affidavits 
iVhiidi in fact had not been read)). On an appeal to the House of Leads no 
farther evidence oau be given; nothing can be looked at but the decree its^, 
and what is stated or referred to in it (^V^«e v. Young {IUQS), L. H 1 H. L, 68). 
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accordingly (e). Objections to ndmissibility should be disposed of 
at the time, and evidence should not be entered as having been 
read “ de bene esse, saving just exceptions "(f). When drawing 
up an order, the registrar may, with the consent of the parties, 
make such alterations in it as his experience leads him to believe 
the court would sanction, and these are binding on the parties (ff), 

Suu-SaoT. 0.—/« i/if Court of ApjteaL 

526. The result of an pppeal or application for a new trial made 
to the Couit of Appeal is embodied in an order of the Court of 
Appeal drawn up by the associate in tlie King's Bench Division 
and by the registrar in the Chancery Division (h). Ko judgment is 
entered upon it, but the order is enforceable as though it were a 
judgment (i). 

Rbot. 4.— Drau'ing wp of Orders. 

527. Apart from orders which are in the nature of judgments (^), 
it is necessary, as a general rule, to draw up all orders, whelhtr 
made in cliamhers or in court. But to this rule there arc cc-itdin 
exceptions, and, in such cases, the order need not be drawn up 
unless the court or a judge so directs (1). Bach exceptions are ordei’s 
not embod\ ing any special terms, nor including any special direc¬ 
tions, but simply enlarging the time for taking any proceeding or 
doing any act, or giving leave (1) for the issue of any writ other 
tlian a writ of atlachinent {m) ; 02) for the amendment of any writ 
or pleadings; (3) for the iiling of any document; or (4) for any act 
to bo done by any officer of tbe court other than a solicitor (n). It 

(<■) ira/v/7i V. VarktT (1846), l! I’li. 6; A -li. v. Mmilixh (lS6l)), llJur. 686, 
697. But it IS not tlio piactico to lubertm the judgment as drairn upani mention 
of a refuR'il of lea\o to amend {fjoird r. Jlrufga (1881), 16 Ch. D. 66.3, C. A.). 

(/) Parker v. MarreU (1818), 2 Ph. 463; Uandjard v. Ilandford (1816), 6 
Ilaro, 212; DrtAe v. Drake (No. 1) (1858), 26 Beav. 641. An afBdavit used on 
a motion but not filed until aftoivards may Iw entered in the order as read, it 
80 doing does not interfero with tho dato ot the order; e.y , if filed on the i!>amo 
day (/I’e Kwg A Co'a Trade-marie, [1892] 2 Ch. 462, C. A.). It is not the dut> 
of a judge of first instance, where the pLuntill’s cam has failed, to hear the 
dofendanrs evidence, merely to put the defondant in a better position in. the 
event of on appoiU ( flanmerton v. //on^ (1876), 24 W. B. 603). 

(g) Davenport v. filafford, liialn/^ r. Btajffvrd, Davenport v. Manners (1816), 
8 Beav. 603). As to makuig additions to a judgment after it has been pro- 
nounroil, e.o., adding inquiries, ace B. S. C., Ord. 33, n*. 2. 3; Barher v. JllackreU 
(1879), 12 Ch. D. 634, 0. A.; Edmonds v. Robinaon (1885), 29 Ch. D. 170; Taylor 
V. Moaiyn (1886), 33 Oh. D. 226, 0. A. 

(A) tjee p. 199, ante; and os to appeals generally, see title PztACiiaB akd 
Fboobduiib. 

(») See title OoNTEMpr of OorsT, Attaoumsnt ajsj> CoMUirrAXi, Vol. VIL, 
pp. 279 it teq. As to enforcing judgments generally, Execution, Vol. XIY., 
pp. 1 el aeq. 

Ik) See as to these, pp. 176 et aeq,, ante. 

f) B S. 0.. Ord. 62, I. It. 

m) Notwithstanding this rule it is the usual practice to roqum an order for 
the issue of a writ for service out of the jurisdiction, or for the issue of a con- 
ourront writ, or for the lenewnl of a writ, to bo drawn up md filed when 
iMuing or rmewing the writ. So also orders {^ving leave to issue execution 
•re frequently drawn up. * 

(n) Orders for the assessment of damam hr a master after interlocutoiy 
ju^ment must be drawn up (rractioe If asters* Buies (20)}. 


SeoT. 3. 

Modes of 
obtaiDliigt 
Judgment. 


Judgment of 
the Court oL 
AppeaL 


Gi npml rule. 


What Olden 
ucuil not be 
diuuu up. 
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Biov, 4. ig Qot usual in practice to draw up an order giving leave to 
..Prawingup appeal. 

of Orders. Where the order need not be drawn up, it may be carried into 
Antbentica- production of a note or memorandum of the order 

tion ot snch signed Dj the judge, master, registrar, or district registrar as the 
case may be(o). 


. . 528. In the King’s Bench Division, iu the case of orders which 

in i,o drawn up, it is the duty of the party having tho custody 

Bmeh"^ ” of the summons, notice, or other document, on which the naaster's 

IMTiBim. or judge’s order is indorsed, to lodge it forthwith in the Summons 

and Order Department. If he fails to do so, the other si<ie or any 
party affected by the order may give him notice to do it, and on non- 
compliance with the notice may apply to the master by summons 
for delivery to him of the summons, notice, or document. If after 
lodgment of the summons, notice, or document the party having 
the conduct of it does not draw it up within four days, any person 
affected by it may do so (p). 


Entry ot 
orders in 
Chancery 
Division. 


529. In tiie Chancery Division orders relating to steps in the 
procedure, which are drawn up in Chancery chambers, need not be 
entered in the Benistrar’s Department before the issue of an attach¬ 
ment for disobedience thereof (c/). In other cases tho order must 
be entered, and cannot be enforced till after entry (;■), even if tlie 
non-entry is due to a mistake of the entering clerk (s). 


Vhwer to 530. If before an order, whether made in court or chambers, has 

drawing drawn up, the attention of the judge is called to a point which 

has not been sufficiently considered, the judge may slay the 
drawing up of the order and rehear the matter (f). 


Sect. 6. —Date of Judpments and Orders. 

Date of ^ 531. A judgment pronounced by tho court or by a judge in court 

wranoun^ is entered as of the date when it was so pronounced, unless the court 

to Coart. or judge otherwise order (a). By special leave of the court or a 

judge such judgment may be ante-dated or post-dated {b). 




(o) n. S. C., Ord. 52, r. 14. 

(p) Begulations iBstied by the masters in the King’s lieiicb Division dated 
7tii August, 1906. 

‘ E. 8. 0.. Ord. 62, r. 2(1). 

AdMna v. Vah v. Blm (1858), 2 Do Q. & J. 286, C. A. 

Tdum T. Jervis (1845), 8 Beav. 364, 366 ; Jiailard v. Tomlinson (1883), 52 
fcH.) 656. 
t) See T>. 213, post, 
a) B. D. 0.. Otd. 41, r. 3. 

' (5) Ihd. ; me power to ante-date should be exercised with caution and on 
good grounds Ukrthmeh V. JiUlerMs Steamship Co. (No. 2), [1905] 2 K. B. 516, 
0. A., per cuTvm; Eeroyd v. Cotdthard, [1897] 2 Oh. 554, 573 (between the 
trial of an action and deuvery of iudgm^t therein one of the defendante dihd; 
the judgment was da^ tu of me utft day of the trial); BdUer v. Delander 
(17)5), cited in OumSer V. R'ane (1719)', 1 Btra. 426; and in Taylor.v. Matthewe 
(1716),10Mod.Bem^i Cnviher r. Wdru, eupra judgment mitexed dvne fro tune 
when defendant aSeA-ptoiding cur. adv, vmyyMames v.. Davies (1601'), 9'YfiA 
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Id &ll other crbob the entrj^ is dated as of the day od which the $fsct,9,\'^-c 

ire(}iusite docuuients are loft with tlie proper ofduer for the purposos iPatp of 

of such entry (c). Jadgu^a|r 

Whore an interlocutory judgment for damages to be assessed has “dOrdertt 
been entered, the amount of the damages, after it Ims been ascer- Where"* 
tained, is added to the judgment already entered, and the whole damagea ' 
judgment is therefore dated as of that day on whicli the interlocutory 
jadgme»t ™ onloro.1. ■ 

An order if and when drawn up must l)e dated the day of the Date ot order 
week, month, and year on which it was made, unless the court or a 
judge otherwise dhect (d). 

Where an order directs an act to be done witliin a limited time Where order 
and the order is not drawn np in due cuurso, the order imiy, by ‘Greets act w 
leave of the master, be drawn up as of the date when it was iimdo, ^ 
but extending the time limited until after service of the order. 

Where no special time is limited, the order may be drawn up, by 
leave of the master, as of the original date simply (c). 

461; Donne v. Lema (ISOo), 11 Voti. 601 (decree lout; redrawn aud entered after 
eighteen years); l.aivrenre v. Rithmmd (18‘i0), 1 Jac. jfc "W. 211 (so al't«‘r 
twenty-three years); iSelaham v. Ptrdi'al (tblil), B Hare, 157 (decree dated 
1847 entci'cd hy oiilcr m.ido in 1851); Collimon v, Risiier (185-3), 20 Heav. 355; 

Ituaaell v. Tajtpnnj {IfifiC)), 3 W. 11. 379 (order drawn up und prisncd, but not 
entered; after nine years the coiiit directed a reissue of it, on the affidavit of 
the solicitor who Inid obtained it); Troup v. J’roap (1868), 16 W. B. 673; 

Ex partr at. TnuVa {Dtan ami Ufiap(cr\ (1870), 18 W. B. 721 (order not 
enteml the original lost; ordered to ho redrawn from the minutes in the 
ininuti.! iioiik and entered vunc 2 >rotunc)\ Turner v. Loudon and Souih-Westirn 
Rail. Co. (1874), h. B. 17 Eq. 561 (the plaiiitifi died after the hearing and before 
judgment; the court ordered tlie judgment to he dated as of the date of the 
nearing); Moore v. /I'ohniAon (1878), 27 W. H. 312 (doloudaiit died after trial 
and before judgment on further consideration ; judgment entered as of the day 
of the truil); ll'inilcff v. fl'inkle// (1881), 29 W. B. 628 (after jndgmont, which 
referred to horcditameiits described in the ^itemeut of claim, the statement of 
claim was amended in respect of such description, and the date of the judgment 
was alte-rod, no party objecting); Re Jones (4f. .d.), Itullia v. Jones (1891), 39 W. B. 

619 (oi-dur drawn up and nct«m on, but never passed and entered: on ex parte 
nppheationa the order was directod to be redrawn up, passed, and entered nunc 

{ iro tunc). Beversal of a judgment by the Court of Appeal has been held not to 
le a sulncient ground for antedating the judgment to tlie date of the tiret trial 
HO that interest may run from then on the sum recovered under the judgment of 
the Court of Appeal {Jiorthvnrk r.Eldrrslie Steamship Co. (No. 2), [1905] 2 K. B. 

616,0. A..). Where a judgment or owler hiis not hcon entered within the proper 
time (boo p. 200, ante), no order to enter n«wc iro tune is necessary; but in all 
cases in which such orders were formurly made as of course it is sufBcieut to 
loavo with the clerk of entries a memoTandum in writing, countersigned by the 
Chancery registrar (B. S. 0., Oid. 62, r. 16). If an atliduvit verifying formal 
evidence is aUowed to he produced after the judgment is given, the judgment 
should be dated as of tlie day when the affidavit is tiled (i’afcA v. irarti, [1®.®®] 

W. N. 186). But this does' not apply to merely formu affidavits of sorvioe. 

'Where these are sworn und filed on a day subsequent to that on which the 
order was made, the (»rdor is not to be port-dated, rat a memorandum ot the 
date of filing the affidavit is to be made on the margin, 

(c) B. S. 0., Ord. 41, r. 4; Re Ourney, Clifford y. fhamey, [1890] 2 Ch, 884; 
end compare Patch v. TT^ard, supra. ' ' 

(d) B. S. 0., Ord. 52, r. 13.' An order is '’made" when it is pronounced, not 
when it is dniwu up 0e Risca Coal and Iron Co., Ex i>arte Iloc^ (1862), 4 Be 
0.' F. ft J. 456). An order ought never to beai^ a fiotitious date i^Aehle^.y. Taylor 
(1870), 10 Oh. B. 768). 

(«} FractiesrMeatein'Biiles*(20). ' ' ' 
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judgment 


Garnishee 

pruccodings 

Execution. 

Appeal. 


Bcrrioe; 


532- The dale of the judgment or order is important in that 
the judgment or order generally takes effect from that date (/). 
Interest on the judgment debt and costs runs from the date given 
to the judgment {g). 

But trhere a plaintiff fails in a court of first instance on a 
claim for unliquidated damages, and on appeal an ordor is made 
that judgment be entered in his favour for damages to be ascer¬ 
tained, the judgment does not as a matter of course lake effect 
from the date of the trial of the action, so as to entitle the plaintiff 
to interest from that date upon the amount recovered, but will only 
take effect from the date of the judgment of the Court of Appeal, 
unless an order is made by that court ante-dating its judgment (/<). 

It is doubtful whether the same rule applies where the amount 
claimed at the trial was a fixed sum, and the only question for 
decision was whether it was due or not (i). 

Further, garnishee proceedings can be commenced before judg¬ 
ment is actually entered {k). But whore it is necessary to onter 
judgjiient, execution may not issue till the entry (f), and for the 
purposes of appeal the tlnio runs from the time the judgment is 
signed, entered, or otherwise perfected, except in the case of an 
order in chambers, when it runs from the time it was made or the 
appellant first had notice of it, and in the case of a refusal of an 
application, when it runs from the date of the refusal {m). 

Again, an order as a rule takes effect from the day it was made — 


(/) B. S. 0., Ord, 41, rr. 3, 4 (indjymeutb) ; B. 8. C., Oi-d. 52, r. 13 
(oilers). As to tho priority of juuginonts, boo titles Bankkuptcy and 
Insolvency, Vol. II., pp. 215 fteeq. ; Companies, Vol. V., pp. 51 0 el toj.; Exeou. 
XION, Vol. 3CIV., p. 26; Execctobs and Administiiatohs. Vol. XIV., pp. 244 
ef eeq. At common law tho rule was tliat jiulgnieiits relatod back to tho first 
day of the term {Sioann v. iJroome (1704), 3 Burr. 1595; Lyill^m. v. Cross 1624), 
3 B. & 0.317 ; Oreenmty v. t'ishcr (1827), 7 B. & 0. 436; If7/t7/ater v. WhiHakrt 
(1828), 8 B. & 0. 768). Prior to tho Judicature Acta a judgment was not com¬ 
plete for all purposes luitil tho costa had been taxed {lititter v. liulketei/ (1823), 8 
Moore (o. P.), 104 ; Wright v. Lewis (1840',, 4 Jur. 1112 ; Doe d. Kllis v. fhuena 
(1842), 9 M. & W. 4.)5, j<fr Vaiuce, B. ; f'dree v. Dtrry (1843), 4 Cl. 11. 635). It 
was not, howovor, devoid of all eltect before such taxation (Fisher v. Duddina 
(1841), 9 Dcwl. 872; n'aBcr v. De Rkhmont (1844), 6 Q. B. 644; Fewins v. 
Lethl^ridge (1859), 4 II. & N. 418). 

(y) West Ham Union Ouardiana y. St. Matthew, Bethnal Oreen {Church- 
waratns etc.), [1895] 1 Q. B. 662, 0. A.; Re Clayett, Ex parte Levoia, [1888] W. N. 
100, 0. A. (debt); Bcawdlv. Coalts (1887), 67 L. J. (oJi.) 101 ,0. A. tcosts). But 
where an order is made that an account be hikmi and that tiie defendant do 

S y what shall be found due, interest runs from the dato of the certificate of 
e amount duo {A.-Q-. v. Carrinaton {Lord) (1843), 6 Boav. 454 ); and in ordi¬ 
nary payment of costs, proviously taxed, out of a fund the court may direct 
payment of interest from tho date of the certificate {Carter v. Carter (1863). 2 
New Bep. 612). ' 

(h) Bmihwick v. EUIerslie Steamship Co. (No. 2 ), [1905] 2 K. B. 516, 0. A. 

(t) Ihid,, par CoLLiNS, M.B., at p. 621. Where iuogment was given for 
the defendants by the court of first instance and wo Ctourt of Appeal in 
an action utou a policy of marine inauronce, but the judgment was 
reversed by the House' of Lords, interest woe allowed from tne date of the 
anginal judgment {Madteth d- Co. v. Jtfartftnte Insurance Co. (1908), 24 T. L. H 
669), 

;*) JToltby V. ffodgaon (1889), 24 a B. D. 103, a A 

I) See title Exkouxioh, Vol. XIV., p. 6. 

fa) B. S. 0., QnL' 58 ,'r. 15; see title PBAonoi and Faooxdubi. 



Judgments and Orders. 

srhioh, as we have seen, is its date (n)—without its being drawn up 
or served, unless it is otherwise expressed (o). But some orders by 
their nature require service to make them operative (p). 

Sect. 6 .— Sovice of Judgments and Orders. 

533. It is not necessary to serve a judgment or order for the 
recovery by, or payment to, any person of money before issuing execu¬ 
tion thereon (q), unless the order directs payment within a certain 
time after service of the order (r). 

But a judgment or order requiring a person to do an act thereby 
ordered must be served («) on the person who is required to obey it 
within the time limited for doing such act (t). The judgment or 
order must state the time, or the time after service of the judgment 
or order, within which the act is to be done (a); and a copy thereof 


(n) B. B. C., Ord. 52, r 13. As to conversion by an order fur sale of real 
property, see titio EfiUlTV, Vol. XIII., pp. Ill, 112, and FauniUroy v. Beefte 
(1911), 66 Sol. Jo. 497, 0. A. 

(o) B. S. C., Ord. 62,r. \Z‘, Script Phemgrayhy Co., v. f/resry(18y0), 69L. J. (cu.) 
400 (ordor dismissing action in default of pleading) ; IhijAim v. Ituhertson (1884), 
23 Q. B. D. 126, n. (order for jndgment unless money paid into court); fanienv. 
liichter (1889), 23 Q. B. I). 124 (oi-der for judgment in default of answer to 
interrogatories); Jltount v. B'Ai(e/»/(1898), 79 L. T. 636,0. A. (receiving order in 
bankruptcy). Bee also Be il/unn/»y (1 886 ), 30 Cb. IJ. 480, G. A., per Cotton, L.J., 
at p. 482. In Mttailfe v. JiritMi Tea Associaluni (1881), 46 L- T. 31, it was held 
that the order did not take offoct till it was drawn up and served. This is 
apparently in conllict with Siripl FImiography Co. v. Cre<j;i, aiipra. In each case 
an Older was made dismissing the action unless tho plaiiitill took a stop within a 
limited timo; each step was not taken within the time limited, and the order was 
^awn up after such time had expired. In the earlier case the time for 
appealing against tho order was etilurged, and in the later the action was treated 
as at an end on the expiration of tho limited time. But in the later case the 
ordor hod not been appealed from, nor had any application for that purpose 
been made. 

(p) As to sorvico, see Uio text, infra. 

( 7 ) Tjund Credit Vo. of Ireland v. Ftrmoy (/".rirfB, Ex parte il/unsfer (1870), 

6 Cb. App. 323; Be-, a Solicitor (1884), 33 W. B. 131 ; Hoptm v. liohertaan, 

supra; and see title Rxuoution, Vol. XLV., pp. 5, 6 . 

(r) B. B. 0., Ord. 41, r. 5. As to issuing execution in such a case, see title 
Exeoutio.v, Vol. XIV., p. 6 . 

(«) B. S. 0., Ord. 41, r. 6 . As to personal service in the case of a consent 
order where the party ordered to do tho act knows of it, see title Conteicpt 
OF COUMT, AttaciimkuT AND COMMITTAL, Vol. VII.,p. 313 ; CerUury insumnee 
Co., Lid. v. Larkin, [1910] 11. B. 91. As to dispensing with personal service 
where the party to be Horvod evades service, see ibid. This rule is not Itmit^ 
to cases whore persouiU service is required, e.g., it applies to an order for die- 
oovery which may served upon the solicitor for the party {Hampden v. 
Tfa/fM (1884), 26 Ch. 1). 746, G. A.; LiUle v. Boberte (1874), 30 L. T. 367; 
Be Mukaater, Ddlaton v. Nanson (1878), 47 L. J. (oh.) 609; and see title Con¬ 
tempt OF Court, Attachment and Committal, vol. VH., p. 312; see, 
further, title EXECUTION, Vol. XIV.. pp. 3, 6 . 

(Q Be Chambers, DuMdd v. Elwes (1840^, 2 Beav. 268 ; Adkins v. Bliss, Vale 
V. Bliss (1868), 2 Do G. & J. 286, 0. A. Time runs from the pronouno^ent of 
the judgment or order in court, but to obviate difficulty whicn niay arise from 
delay in drawing up and perfecting the order and the necessity for a aupnle- 
mental order, it is usual to insert after the fixed timo the words ** or subse¬ 
quently withija four d^s a^r service ” {Be Tuck, March v. Loosemore, [1906] 
1 Oh. 692, 0. A.). These wor^ ought always ^ be inserted, even without 
express instructioD {ibid.). 

(tt) Eorthwith ** is an indiearion of time, but where the time is not more 
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duly indorsed (<;) must be served on the person who is to obey 
tdie order («;). 

The rule only applies to a mandatory Judgment or order to do 
something, and not to an order which is merely prohibitive or 
negative, in the nature of an injunction against the doing of an 
act (a). It does not apply to orders for payment of costs (6), 
nor to orders giving leave to enter judgment if certain steps in 
procedure are not taken within a specified time (c), though, if the 
order be to do an act to which the rule apxiUes, it applies to an 
order extending the time to do the act (d). 

Tiie necessity of serving orders relating to steps in procedure 
before judgment does not apply where the party to bo served has 
himself to take the next step under the order (<'). 

Where the order need not be drawn np a written notice must be 
given, in lieu of service, by the solicitor of the party on whose 
ax)plicatioa the order was made (j ). 

In actions for the administration of estates, for the execution of 
trusts, and for xmrtition or sale of hereditaments, where an order has 

iipecifically denoted, or no time at all ia stated, the order cannot be onforced till 
a supplemonlal order (called generally n " four-day " order, though the time is 
not always four days) has been obtained on motion {Needhamy. Needham (1812), 
1 Haro, 633 ; (rilhri'l v. Andean (1878), 9 Ch. H. 209, 266, 0. A .; Flal/vrd v. Hardy 
(1899), 61 L. T. 721, following Thomas v. Nokea (1'868), L. R. 6 K(]. 021), Sea 
ubio lie Launder, [Aiuudery. lti<:harda, [19U8] W. N. 49; Re li’Rtie, [1910] 
W. N. 128, C. A. In Carter y. llolerta, [1903] 2 Ch. 312, 321, where the time 
for payment of money into coui-t was omitted, it was suggested that there might 
bo cases of contempt so gross as to justify attachment without any snp^e- 
mental oi-dor. See also Re Hiytfs Morhjage, Goddard y. Iliyg, [1894] W. N. 73, 
and title Cux'tempt ov Conax, Aitachhjbkx and CoMUirr\L, Vol. YIL, 
pp, 311 et seq. 

(v) For the form of the indorsement required, see title C-onxempx ok Codkt, 
Axxachmenx and COMMIXTAL, Yol. Vll., p. 311, iioto (/). The iudorsomeui: 
neod not be in tlie exact words; it is suHiuient that words to the same effect 
have been used {Jl’rehtrne y. Dak (1884), 27 Ch. D. 66, C. A.). But there must 
be some such indorsement to enable the order to lie enforced (Ilumpdea y. 
Wallis (1884), 2« f;h. D. 746. 0. A.; Pace v. Pace (1892), 67 L. T. 383 : Savage 
y. Bentley (1904), 90 L. T. 641); and an affidavit in support of a motion fur 
attachment which does not state that the copy of the older actually served 
was HO indorsed is bad {Stuck^m Foothafl Co. v. Gaaloii, [1895] 1 Q. B. 453). 

(w) Inhere the onlor directs more than one person to be sei ved, the order may 
be enforced against anyone who has been served before Hervice has been effected 
on the other or others {Re Elba, UardcooUe v. EUis (1906), 95 L. T. 80). As to 
personal service, sue p. 207, ante. 

(a) Stloas V. Croydon Rural SanUary Authority (1885), 53 L. T. 209, 212, fol> 
lowed in Hwlaan y. Walker (1894), L. J. (on.) 204; Re Seal, He Seal is 
Edytfau} (1902), 72 L. J. (cii.) 58 (order to aeliver soUcitor’s bill of costs); 
Hampden, v. WedUs, mpra (order for discovery of documents); and soe, further, 
title CoNxeMXT OK (3 ovrt, Axxaohmknx ANDCOMMm:AL,Vol.VII.,pp. 311,312. 

(i) He DeaHn, Ex parte Caiheart, [1900] 2 Q. B. 478, followiDg Re 
Lumli^, Ex peate CathcaH, [1894] 2 Oh. 271, 0. A. See also Re Wilde, 
mpra. There is no pinrer^ to make an orier upon a jud^ent that the 
ividgment debt bo paid within a Uinited time (Re Oddy, Mogor y. Uamue, 
[1900] 1 Ch. 93, 0. A.; Halbert and Crowe y. Cathcart, [1894] 1 Q. B. 244). 

(e) Farden y. Richter (18^9), 23 Q. K D. 124, approving Uoptm y, Bobaison, 
£1884] W. N. 77. 

f(2} Jk Real, Re Seal di Edgehm (1902)i 72 L. J. (o&.) 58. 

(r) Vdueandau v. Boer (18201, 2 .Toe. & W. 264; y. Robertson, enprai 

approved in Farden y. Riehler, supra, 

(/) R S. C., 0rd. .«,2,r. 14. 



JUDGUKKIS Airo OrDXBS. 


l>aen made for accounts, or usaes or inquiries have been directed 
which affect persons who are not parties to the proceeflings, the court 
or judge may direct that they shall be served with notice of the judg¬ 
ment, and after such notice such persons are bonnd by the proceedings 
in the same manner as if they had origuially been made parties (g). 

Such service should l)e personal unless this is dispensed wUh 
and substituted service, or notice in lieu of service, ordered {h). 

Sect. 1.—Effect of Judgments or Orders. 

534. Every contractual right upon which a judgment or order is 
obtained merges thenceforth in the judgment, and though interest 
was payable under the contract at a differeiit rate before judgment, 
it is tlicreafter payable at the rate of 4 per cent. (i). 

When judgment has been given in an action (A;) the cause of 
action in respect of which judgment is given transit in rem judi- 
catum, i.e.f is at an end, and its place is taken by the rights created 
by the j udgment (Z). But merger is not effected by an order which is 
not a judgment (m), nor by a judgment which is interlocutory and not 
final (n), or which is void (o). In many cases the effect of a judgment 
is to create an estoppel (p). As between the same parties a judgment 
is as a rule conclusive evidence of the matter decided (q). 

In an action of detinue for goods, or trover, a judgment in favour 
of the plaintiff does not of itself, without satisfaction, vest the property 
in the goods in the defendant from the time of the judgment (r). 


(9) H. S. 0., Ord. 16, r. 40; aiul see titles ExECUroiih and Aumixisthaioks, 
Vol. XIV., |i. 612; Pariuion; TRU^>^^ vnd Tbubile^. 

(A) U. S. C., Old. 16, r. 10; H. S. C, Ord. 56, r. 35; and as to service 
generally, see title PsAOiirE and Puockditue. 

( 1 ) Judgmonts Act, 1635 (1 & 2 Yict. c. 110), s. 17; lie Euroitean Central 
Itad. Vo., Kr fmti (hinttal Fmaneml UtirporaltOH (1876), 4 Ch. D. 33, C. A. ; 
He Siieyti, vaiU Fewingi (1583), 25 Ch. 1). 338, C. A.; Arhuthnot v. JiuMtlaU 
(1890), 62 L. T. 231. Put though the pei soiml loiuedy on a covenant m a mortgage 
deed merges in a judgment which ouly comes interest at 4 per cent., mortgagees 
may be entitled to xetoin tiioir security till the principal and iho higher rate of 
interest agiecd umn under the covenant is paid (A'comuntc Lifi Assurante 
Socifty V. cWor»«,tl902] A. C. 117). Iiiteiest is not claimable whole by con¬ 
sent the judgment dobt and costs aie to be paid in equal half-yearly instalmeuts 
(Vavdery V. /'tunif (18U2), 66 L. T. 0S4). The Judgments Act, 1838 (1 & 2 
Viot. 0 . 110), does not apply where on order is mado by consent to refer to a 
special referee the aacertammout of damages. Such an order its not one whereby 
a sum of money was payable by the defendants luteiest in such a case oau 
only be obtained fi-om the date of the certificate {Aahover Fluor Spar Hinea, 
Ltd. V. Jatkum, (1911), 27 T. L. E. 530). A judgment debt, though by law 
carryiug inteiest from the date of the j udgment, is not a transaction to whim the 
language of the Incoino Tax Acts, relatixig to “ yearly interMt of money," 

Ties (Re Cooper, [1611] 2 K. B. 650, C. Al). “ * . “ 

XIV., pp. 17. 18. 


See, furthmr, title JSxxoimov, 


^ ... 

{k) See title Acnox, Vol. I., p. 31. 

(0 Oreathtad v. Rromltu (1798), 7 Term Bep. 455; Langmead v. Maple (lS6S), 
18 0. B. (x. 8.) 255; Re European CenUal Rail. Co., Exmrte Oriented Fmaneial 
Corporation, supra; and see titles Coxthaot, Vol, vU., pp. 457 et seq.; 
Estoptel, VoL ^U., p. 384: BviUEXcas, Vol. XIII., p. 542. 

m) FTesfiiioreZaNd Green ana Blue Stale Co. v. Feildtn, [1891] 3 Ch. 15, 0. A. 

n) Lcaigmead v. Maple, supra. 

of Vibart v. Coles (1890), M a B. D. 861, 0. A. _ 

p) Sra titles EsTOPm,, Vol. XIIL, p. 326; Evuiexce, VoL XTIf., p. 542. 

o) See titib Evidence, VoL XIU., p. 542. 

rj Brinsmsad v. Morrison (1871), L. B. 6 0. P. 584; affirmed (1872). L. B. 
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6eot. 8. —Judidal Decisions as Authorities. 

535. It may be laid down as a general rule that that part alone 
of a doclfdon of a court of law is binding upon courts of co-ordinate 
jurisdiction and inferior courts which consists of the enunciation of 
the reason or principle upon which the question before the court 
has really been determined (o). This underlying principle which 
forms tho' only authoritative element of a precedent is often termed 
the ratio decidendi (5). Statements which are not necessary to the 
decision, which go beyond the occasion and lay down a rule that is 
unnecessary for the purpose in hand (usually termed dicta) have no 
binding authority on another court, though they may have some 
merely persuasive efficacy (c). 

The decisions of the 1 rouse of Lords must be followed by every 
inferior court (d), and are binding upon the House itself in its judicial 
character (c). An erroneous decision of the House upon a question 
of law can be set right only by Act of Parliament (/}. The decisions 
of the Court of Appeal and of the Divisional Courts are binding 
upon courts of first instance. 

The ratio decidendi of a decision by a judge of first instance is 
not absolutely binding upon another judge of first instance of co¬ 
ordinate jurisdiction, and though the second judge ought always to 
treat the former decision with attention and respect, he may decline 
to follow it if he thinks the principle of the decision insufficient or 
inapplicable, or wrong in any other way (g). 


7 G. P.547, E&.Oh.; followed in He Hare, Ejc parte Drake (1877), 5 Gi. B. 866, 
0. A.; and ace also title Trover aed Betuiue. 

(а) The only thing in a judge’s decision binding as an authority is the 
principle upon which the case was decided {Otlome to Jtowlett (1880), 13 Ch. B. 
774, per Jesskl, at p. 785). The only use of authonties, or decided cnass, 
is the establishment of some principle which the judge can folhiw out in 
deciding the case before him (lie HoHett'a Ketatc, Kiintchbidl y. Hallctt (1879), 
13 Oh. D. 696,712). “ Cases are valuable in so far as tiiey contain principles of 
law. They are also of use to show tho way in which judges regard facts ” 
(pvanere of Hhip Stoatuiea Vale ▼. Iliee (1911), 101 L. T. 658, H. L., per Lord 
IjOREBUKN, L.O., at p. 669): 

(б) The ratio decidiwii may be described as being the general rcnsuiis given 
for the deoiaion or the geiieml grounds on whicn it is based, detached, or 
abstracted from the specilio peculiarities of the particular case which gives rise to 
the decision (see Austiu^s I^ectures on Jurisprudonce, 5th ed., pp. 627, 62S). 
The concrete decision is binding between the parties to it, but it is the abstract 
ratio decidendi which alone has the force of law (Salmond’s Jurisprudence, 
2nd od., B. 67). 

(c) A.-O. V. Wxndtor (Dean and Canom) (1860), 8 H. L. Css. 369. 

(d) French y.MacaU (1843), 2 Dr. A Wal. 269; A.-O. y. Windtor (Dmh 
and Canona), supra; T<^nam v. Portland (Duke) (1869), 17 W. E. 911. 

(e) Tommey v. White (1853), 4 II. L. (3u0. 813; Wilson y, Wilson (185f), 
A xL L. Gas. 40; Thellusson v. MnidUahnm (1859), 7 H. L. Cas. 429; A.-O. 
y. Windsor (Dean and Oanona), supra; Beamish v. Beamish (1861), 9 II. L. (^. 

f 74; Tapham y. Portkaid (Duke), avmra; Inland Revenue Commissioners y. 
tarrison (1874), L. E. 7 H. L. 1. 

(/) London Btreet Tremuiaya Co. y. London County Council, [1898] A. C. 376. 
(y) Osborne to Bowled, supra, per Jesbel, M!B., at p. 786; Qatheredle 
y. i^'th (1881), 44 L. T. 439, 0. A., per Jesbel, M.U., at p. 440; The 
Vera Cruz (No. 2) (1884), 0 P. D. 66, 0. A., per Bkeii, M.B., at p. 98; 
Foretery. Baker, [1910] 2 K. B. 636, 638, 0. A A stricter rule is laid down in 
FUrkin y. ThoroUfim), 16 Beav. 69, 63; iZs dotehkiu'e Truets (1869). L. B. 8 
XSq. 643, 647; Be Times Life Assuranee and Owtrantee Ch., Ete parte Nannidsy 
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As B rule co>ordinate appellate courts consisting of more than 
one judge ought to follow previous decisions of the court, but, in 
exceptional cases, they are not bound to do so Qi). In a proper 
case, all the members of the co-ordinate courts sitting as a full 
court may decide whether they will or will not follow a decision 
arrived at by a smaller number of the members of the court (i). 

A court is not bound by a decision of its own where the decision 
is grounded on the fact that the members of the court present were 
equally divided. The judicial comity, by virtue of which a court 
bows to its own decisions, does not exist in such a case, for there is 
no authority of the court as such, and those who follow must choose 
one of two adverse opinions {k). 

536. Apart from any question as to the courts being of co¬ 
ordinate jurisdiction, a decision which lias been followed for a long 
period of time, and has been acted upon by persons in the forma¬ 
tion of contracts or in the disposition of their property, or in 
legal procedure or in other ways, will generally be followed by 
courts of higher authority than the court establishing the rule, 
even though the court before whom the matter arises -afterwards 
might not have given the same decision had the question come 
before it originally (2)> But where the course of practice is 
founded upon an erroneous construction of an Act of Parliament, 
there is no principle which precludes, at any rale, the highest 
Court of Appeal from correcting the error {m). The same con¬ 
siderations do not apply where the decision though followed has 


i lS70), 39 Tj. J. (cn.) 297; Ex parte U'hUbread (1812), 19 Vos. 209; Cook y. Itogm 
1H.')1), 7 Bing. 438, per TiNDAX, C.J., at pp. 443, 444; Ulirehotise v. Eenrtell 
1833), 1 Cl. & Fin. 527, C. A.,ptr Pabke, J., at p. 546. On the other hand, 
in Fentum v. Povoek (1813), 5 Taunt. 192, per Mansfield, C.J., at p. 195, 
and Church v. Brown (1808), 15 Yes. 258, per Lord EIjDON, L.O., at p. 262, 
dociaioiiB at nisi priua are conaidered aa haying little weight. 

(/*) The Vera Cruz (No. 2) (1884), 9 P. D. 96, 0. A., per Brett, M.IL, at p. 98; 
Vernon y. Wataon, [1891] 1 Q. B. 400; Caaton y. Chiirchkif (1884\ 53 L. J. (q. b.) 
335, 336; Palmer y. Johnam. (1881), 13 Q. B. D. 351, 0. A., per Bbett. M.Jl., at 
p. 355. 

(t) Kt^y Co. y. Eelhnd (1888), 20 Q. B. D. 569,0. A. per Lord Esuer, M.11., 
at p. 572. 

(k) The Vera Cruz (No. 2), supra, per Brett, M.B., at p. 98. 
il) Smith V. Kcal (1882), 9 Q. B. D. 340, 352, 0. A.; rugh y. Qolden Valley 
Rail. Co. (1880), 15 Oh. D. 330, 0. A.; Uarvey y. Ffsrquhar (1872), L. E. 2 So. 
& Div. 192; Baker y. Tucker (1850), 3 H. L. Oas. 106; Frazer y. Ehrenaperger 

ffi , 12 Q. B. D. 310, 0. A.; Palmer y. Johnaon (1884), 13 Q. B. B. 351, 355, 
Pandurf y. Hamilton (1886), 17 Q. B. D. 674, 0. A.; Re RoaKer, Rosher 
V. Rosher (1884), 26 Oh. 1). 801, 821; PhUips v. Rees (1889), 24 Q. B. D. 17, 
0. A.; Re IVallis, Ex parte lAekorish (1890), 25 Q. B. D. 176, 0. A.; Airey y, 
Bnwer (1887), 12 App. Cos. 263, 269; jVxncred, Amd <9 Co. y. Steel Co. ofSa^Umd 
f1890), 15 App. Oas. 125 ; Re Hallett's EUate, KnatchbuJl y. HaBtit (1879), 13 
Oh. D. 696, 0. A., per Jessel, M.E., at p. 712. See also R. x. Stafford Prisoa 
(OovMiior), Ex parte Emery (1909), 25 T. L. B. 440, per Lord AlversTONB, 
O.J., at p. 441, and JB. v. Moriin, [1911] 2 S, B. 450, per Lord AiVEBSiasTE, 
O.J., at p. 450.’ 

(m) Ai/rey x. Bower, supra ; ’Hamilton x. Baker, The ** Sara " (1889), 14 
Oas. 209: Mills y. Armstrong, The “ Bernina ” (1888), 13 App. Gas. 1. Sm 
also Evans r. George and Rowe (1823), 12 Prioo, 79, per QaAXUM, B., at pp. 135 
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bseu frotiiiently questioned and doubted. In such a case it may 
be overruled by any court of superior jurisdiction (n). 

537. Decisions of the Scottish and Irish courts are not binding 
upon English courts, though entitled to the highest respect (o), 
but a judge of first iustanoe in England ought to follow the 
unanimous judgnieut of the higher Scottish or Irish courts, where 
the question i.s one which turns upon the construction of a statute 
which extends to those countries ns well as to England, leaving it 
to be reviewed, if thought fit, by the Court of Appeal ip). 

538. The decisions of the Judicial Committee of the Privy 
Council are not theoretically binding on the High Court, but are 
treated as being of great weight and are commonly followed in like 
eases (g). 

Sect. 9. —Amendment of or Setting Aside Judgments or 

Orders. 

Sub-Sect. 1.—In General . 

539. As a general rule no court, judge, or master has power 
to rehear, review, alter, or vary any judgment or order after it 
has been entered or drawn up respectively (/'), either in an 
application made in tlie original action or matter or in a fresh 
action brought to review such judgment or order («). The rule 


(«) it. V. l-Jdivar'li (1884), 13 Q. H. 1). 586, 0. A., inr liuKiT, M ll.. at [». 5S0, 
and per Bowen L.J., at p. 593; Venratm v, Hairaon (1884), 27 Oli. D. 145, C. A.; 
V. .Armslrtimj, “ The Demina'' (1888), 13 App. Oas. 1. 

(o) JiihiisoH V. JRayltim (1881), 7 B. D. 438, 445, 0. A.; Ivay ▼. IMyes 
(1882), 9 U. Jj. I). 80, 82; Mvryan v. Lmthm General (.hnnilms Co, (1883), 12 
Q. B. 1). 201; De liroim, Great ire^tern Hail. Co. v. Railway Coinmianimiers 
(1881), 50 L. J. (q. fi.) 483, C. A., per Field, J., at p. 486, and as i'epoi1«d 45 li. T. 
206, 0. A., per Cotton, ]j.J., at p. 208 ; if* PartoM, Htuckley v- I'areime (1890), 
45 Ch. B. 51; R. v. Ineome Tax Commiaaiimera (1888), 22 Q. B. B. 276, 0. A. 

(p) Re Ilartland, Dahka v. liartland, [1911] i Ch. 459, jier Swineen Kady, J., 
at p. 466. The deoiHioiiB of colonial and foreign courts are not authorities nt 
all in English onurtg, but thoy may bo useful as cuidos to tho court before 
which they are cited as to what its decision ought to oe; see Caalrov. R. (1880), 
e App. Cas. 249. 

(^ The City of Cheater (1884), 9 T. B. 182, 207, 0. A. ; Leaak v. SeoU (1877), 2 
Q. JB. B. 376, 0. A., per Ubamwell, L.J., at p. 380; Ranelagh t. Ranelagh 
(1893), 41 W. B. 549; Bufteu v. WhU/e df Sana, [1901] 2 K. B. 669, per Kennedy, 
J., at p. 6 11 . 

(r) Flower v. Lloyd (1877), 6 Ch. B. 297, 0. A.; Re 8t. Nazaire Co. (1879), 12 
Ch. 1). 88, C. A.; I’reaUm Ranking Co. v. AUaiip (H tU/am) & tioiu, [1895] 1 Cb. 
141, 0. A., where Re SaJJuld and Watta, Ex parte Brovin (1888), 20 U. I). B. 693, 
C. A., wasapproved, and Btaninr t. Emna, Evana v. Stnninr (1886), 34 Ch. B. 470, 
was doubted; Prestneyr. Culeheater Corporation (1883), 24 Ch. B. 376, G. A.; 
QIaaier v. Rolh (1889), 59 L. J. (on.) 63, 0. A.; lie (Hat (a Peraon of Unaaand 
Mind), [I904J I Ch. 398, 403, 408, C.E.i Re Lyric Syndicate (1900), 17 T. L. B. 
162 ; The Turret OouH (1901), 84 L. T. 331; Reynou v. Goddm (1878), 4 Ex. B. 
,246, 0. A.; Be Mancheater Eeonomie Building Sodidy (1883), 24 Oh. D. 488,0. A. ; 
Ainaworthy. B'i'kZfnp, [1696] 1 Ch. 673. 

(•) Be May (188^,,2l) Ch. 1). 231; Preston Banking Co. v. Allaup {WiBiam)Jk 
Sons, supra; Re Scott and Alvarez's Contract, SaOt v. Alvarez, [18951 1 C3l 
696, 0. A.; Bright (Ohar/ea) ik Co., Ltd. v. Sel/flr, [1904] 1 KE. 6, 0.:A*» 
(‘and oases dted in Bdm (5), p. 213, poff. But n siipplomental ovdsr may be made 
'.in a proper case new facia diraoting that something which has jbeto 
evdered to be done shall only be done on certain' terms (Jfe Seowby, Seo^hy 
' tl Stowby, [189^ 1 Oh. 741,0. A.}, and, aemhle, by consent, the matter maybe 
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is another example of the great importance attached by the court 
to finality of litigation («>. But the rule is eubjoct to certain 
qualifications (a). 

Until a judgment or order has been entered or drawn up there is 
inherent in every court the power to vary its own orders so as to 
carry out what was intended and to render the language free 
from doubt, or to withdraw the order so that the decision niay ho 
reconsidered (b). 

Sod-Seot. 2 .—Clerical vr Accidental Mistakes. 

540. After the judgment or order has been entered or 
drawn up there is power, both under the Rules of the Supreme 
Court (c) and inherent in the judge, or master, who gave or made 
the judgment or order (d) to correct any clerical mistake or error 
arising from any accidental slip or omission, to as to do Rubstantial 
justice and give effect to his meaning and intention. The power 
applies to the case of mistakes or accidental slips made by ofiScers 
of the court (e), or by the parties, such as where judgment is entered 
in default of appearance for too large an amount of costs (/), or 
there has been a miscalculation of interest (c/), or accidental omis¬ 
sions from a bill of costs {h), or neglect to ask for certain costs (Of 


rcliPiiril on au amended atiitomeiit of facts (He Caithness, Leslie v. CaUhneea 
(lKe2), Sol. Jo. 216). 

(<) S3eo Vlou'cr v. X/fjyd (1879), 10 <Ti. T). 333, C. A.; and see title 

CuuiiTS, V<il. IX., p. 12. 

i a) Sf6 Infra. 

h) Laurte v. Lm (1881), 7 App. Cas. 19, per Lord Penzance, at p. 35; Be 
at. Namhf. Co. (1870), 12 Ch. 1). 88, 0. A., jier Jessel, M.R., at p. 91 ; Be 
bujHeldand WutU, JSx fiarte Bromi (1888), 20 ti. B. J). 69.1, 0. A.; B<tdeH-Fowdl 
V. llilson, [1894] W. N. 146; Be Boh,rt>, [1887] W. N. 231, 0. A.; Hipk^sv. 
Fellows (1909), 101 L. T. 701, 0. A.; v. Si. John, [1910] 1 Oh. 701, 0. A; 
(compuTO Re Adam Kyton, Ltd., ICx parte Vhurlcsworth (1887), 36 C]li. 1). 299, 
(1. A.); Re Crown (1890), 41 (%. D. 634; Frestou Bankim/ Co.v. Allsup 
{William) dk Sana, [1895] 1 Ch. 141, 0. A., per A. L. Smith, LJ.. at p. 144; 
Be Thomas, liarGeif y. Thomas, [1911] W. N. 143. 
ff) B. S. C., Ord. 28, r. 11. 

(o) Lawrie y. Lees, supra; Mihm v. Carter, [1893] A. C. 638, P. C., following 
IJaitim y. Ham is, [1892J A. 0. 547, and approving Be Stuire, Meltvr v. Swire 
(1885), 30 Ch. 1). 239, 0. A.; Tucker y. New Brunswick Trading Co. of LomioH 
(1890), 44 Ch. D. 240, 0. A.; Shipmight v. Gltments (1890), 63 L. T. 160; 
AinmoHh y. Wildinq, [1896] 1 (Dh. 673; Jl/oore v. Oill (1888), 4 T. L. R. 738, 0. A. 
As to the citation of reported decisiona, soo title Babbisteks, 11., p. 380. 

(e) Be Qiat (a Person of Unsound ilftnd), [190-1] 1 Ch. 398,0. A. In Be Leonardos 
Estate, Theobald v. King (1899), 43 Sol. Jo. 736, wh^ the order made on the 
Chancery inosler’s cortiucate did not follow the certificate, the court refused to 
vary the' order on the ground that it was a matter for appeal. See, furtheri 
title MmAKE. 

(/) Armitage v. Fetrsoms, [1908] 3K. B. 410, 0. A. 

(tf) Barker y. Purvis (188G), 66 L. T. 131, 0, A. 

1 %) Ohmwm At Sons y. Gordon, [1901] 1 K. B. 694, C. A. 

(0 V. Bedison (1880), 14 Ch. D. 642; bat see Olasier v. Bolls (1890), 63 
L. T. 806, 0. A., and The Turret Court (1901), 84 L. T. 881, where applications 
were r^aed. Other instances as to coats are Dometl y. Norton (1902), 18 T. L. R. 
228, where the judge varied on order after it was drawn upi, under which the 
plaintiff got costs on a higher sede than the jufiM had intended, owing to his 
attention not having been drawn to ths County Court Bulee,' 1880, Ord. SQa. 
r. 9 i Milson ▼. Carter, [1893] A 0. 638, P. 0.; Be Budd, [1887J W. K 261; 
Be Beper, Taylor v. Bland (1890), 45 Ch. D. 126,0, A< 
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or ouiisBion of words giving lilHjrty to apply (fc), or possibly in 
special cases where the order is founded upon a mistake of fact (1). 
But it does not apply whore tho judgment or order correctly 
represents what the court intended and where the court itself was 
wrong (m). The intervention of the rights of third parties based 
upon the existonco of the order and ignorance of the mistake may 
prevent tho exercise of the power to correct the mistake or error 
if it would be inequitable or inexpedient to exercise it (n). Altera¬ 
tions or additions to the judgment or order based upon niatorials not 
contained in the pleadings or evidenco, or involving matters which 
were not brought to the attention of the court, cannot bo obtained 
under the rules applying to accidental mistakes or omissions (o). 
The application should be made to tho court or judge wIjo made the 
order (p), by motion in the case of a judgment or order of a judge in 
court or of the Court of Appeal, and by summons in the case of an 
order made at chambers ( 9 ). It should bo made as soon ns the 
niistake is discovered (r); but it may be made at any lime (s), and 
amendments have been allowed after the lapse of a considerable 
number of years (a), and it is no objection that the time for appeal¬ 
ing against the order or judgment has expired (b). Tho reclilication 
may be effected by altering the judgment or order itself (c) or by a 
separate supplemental order (d). 

Sub-Sect. 3.— Judgmtnta »» Default. 

541. If an order for judgment has been made or judgment 
entered either in default of appearance to the writ (c), or of delivery 

(/c) ItViiar/cW V, Jtnikina (IWO‘2), 4(» Sol. Jo. 48-1. See alho Frit-i v. Uobeoa 
(1880), 14 Ch. D. 542 ; Penrice v. W'Ulianie (1883), 23 Oh. D. 303. 

(/) Atnaiiwrlh v. IViMinif, [1893] 1 Ch. 673, per HoviEU, J., ut p. 677. Sea 
also Utauiar r. Jiaana, Kvana t. Staniar (1886), 34 Oh. D. 470, doubted in Prei^ton 
Banking Oo. v. AUsnp ( IVilliam) & Bona, [1895] 1 Oh. 141, 0. A.; Jie Blackwell, 
Bridgman v. Blackwell, [1886] W. N. 97. 

(wi) Re Qiat (a Peram of Unaotind Mind), [1®04] 1 Ch. 398, 0. A. ; A inaworth 
V. Wikling, aupra; lie Lyric. Hyntlicaie (1900), 17 T. L. 1?. 162. 

(n) JIatUm v. llarria, [1892] A. C. 547, per Lord liEESciiEi^L, at p. 658: 
Stexoart v. lihodea, [1900] 1 Oh. 386, 0. A. 

(o) IViUia V. ParkinaoH (1818), ft Swan. 233; Brookjteld v. Bivding (1824), 
2 Sim. &. St. 64; Britiah Dt/mmiU Co. v. Krela (1877), 25 W. 11. 816; lie 
Seowby, Seowby v. Scomby, [1897] 1 Oh. 741, 0. A. 

Ip) Tucker v. Neat Brnimoiek Gt>. of ImwIoh (1890), 44 Ch. D. 249, 0. A. 

( 5 ) R. S. 0., Ord. 28jr. 11. In the Chancery Division the aimlicAlion may 
he to vary tho minutea {Ra Swire, Mdlor v. Swire (1885), 30 Oh. 1). 2.39, 0. A.) 
The alteration should not be made, after the oider has bran passed and entered 
except on motion or smumons I Blake v. Harvey (1885). 29 On. D. 827. 0. A.) 

(r) RemWt*(1881),30W.]i. 177. ^ 

fs) B. 8. G., Ord. 28, r. 11. 

(a) Shiptor^kt v. Clemcnta, [1800] W. N. 134 (nineteen years); Hatton v. 
Harria, ttmra (thirty-three years). 

(5) Barker v. Purm (1886), 56 L. T. 131, 0. A. 
tej Be CRinion, Jaekeon v. Slaney, [1882] W. N. 176. 

(ci) WaUie v. Thonuu (1802), 7 Ves. 292; Lane v. Hohbe (1806), 12 Ves. 458; 
Fritz V, HiAem,anprai EckeraUy r. [1884] W. N. 133; BeScowhy, 

Seowby v. Seowby^ eupra. A material omission may sometimes be rectified 
on payment of the oosts by the party responsible fur the nmiaiann (Haghea v. 
•Amisi (1858), 26 Beov. 24; WUlicma V. Oarmartkmand Cardigm Co. 
(1869); 17 W. E. 348). 

>' (f) S. 8 . 0., Ord. 13, r. 10 . 
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of defence (/), or of appearance at the trial (g), the court or a judge 
may set it aside upon such terms as to costs and otherwise as the 
court or judge may think fit. 

Where a judgment in default of appearance or defence has been 
entered before the proper time, or there has been no service or no 
sufficient service, or it has been entered for a greater amount than 
is due, or there has been a breach of good faith, it will be set aside 
ex debito justitia, apart from any consideration as to whether there 
is a good defence on the merits (/<), and the plaintiff is usually 
ordered to pay the costs occasioned by the judgment or order. 

But the defendant may be disentitled to have a judgment set aside 
by his failure to take steps to get it sot aside within reasonable time 
after notice of it (i). In such a case the court may refuse to set it aside 
unless the defendant can show merits and may impose terms (Ic). 

Where the order or judgment is regular the court has a discretion 
in the matter (f), and the defendant must as a rule show by affidavit 
that he has a defence to the action on the merits (i^. The order or 
judgment, if set aside, will in such a case as a rule only be set aside 
on payment of costs by tho defendant (m) and upon olW terms («). 

542. The application to set aside an order or judgment in 
default of appetiraiice or defence should be made as soon ns possible 
after tho judguiont comes to the knowledge of the defendant (a), 
though some delay is not necessarily fatal to the application suc¬ 
ceeding if the parties can he restored to their former position ( j>). 
It is made to the master in chambers whore tho action is proceed¬ 
ing in London, or to the district registrar (g) where the action 
is proceeding in the registry. 

Where a verdict or judgment has been obtained after trial in 

”(/) n. S. 0., 6«I. 27, r. 15. 

(ff) 11 S. 0., Oi-d. 3(i, r. 33. 

(A) Ahlahy v. i’nrtoriiw (1888), 20 ( 1 . B. D. 701, 0. A.; Hugim v. Justin, 
ri894] 1 U. 'll. 067; Hall v. Hrotson (1839), 9 Exch. 238 ; but whore by a mistake 
tne judgment was entered for too largo an amount of costs, leave to amend has 
been given under E. S. C., Old. 28, r. 11 (Amftaj/e v. Parsons, [1908] 2 K. B. 
110, U. A.). 

(0 Wright v. Mills (1889), 60 L. T. 887. 

(k) Ihid. 

h) Furtiiral v. Bro<Jie (1883), 49 L. T. 134 (still a good authority on this 
point); Haigh v. Jlaigh (1885), 31 Oh. D. 478 ; T1 att v. Uarnett (1878), 3 
Q. H. 1). 183, 303, ( 3 . A.; Sniilh v. Dobbin (1877), 37 L. T. 777; (Irven v. Moors 
(1891), 39 W. R. 421; Wright v. Mills, supra; Fanlrn v. liithtrr (1889), 23 
Q. B. D. 124 ; WhBey v. Whiley (1858), 4 0. B. (n. s.)^653 ; MaMocks v. Uoltm 
(1798), 1 Bos. & F. 228; Evans v. OUl (1797), 1 Bos. & F. 52; Delajleld y. 
Tamar (1814), 5 Taunt. 856. 

(m) Smith v. Dobbin, su^va. 

(n) It is usually made a term that appearance be entered or defence delivered 
forthwith. Bomotimes pa 3 nneat into court or the giving of security is made a 
term (Walt v. Barnett, supra). The judgment may be set aside os to rart only 
and aUowed to stand as to the rest {Rs Mosentml, Exports Marx (1910), 64 
Sol. Jo. 761. 0. A.). 

! o) ’Oannan v. Brynolds (1855), 6 E. & B. 301. 

p) Atwood V. ChwhsAer (1878). 3 Q. B. D. 722. C. A.; Davis v. BaHeaden 
82), 46 L. T. 797, 0. A.; BmU v. MacGregor (1886), 2 T. L. E. 311, 0. A. 

' <9) It is more convenient to make the application to the distriet registrar 
(2vu»t«n<f V, Kirkham, [1898] 1 Q. B. 51, 0. A.), though it may be made to a 
master in I<ondon (Liuas v. Ksnt (1877), 63 L. T. Jo. 61). 
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the absence of one party the application must be made within six 
days after the trial (r) to the judge who tried the case(«). The 
verdict or jadgment' may be set aside by the judge upon such terms 
as may seem fit (t). 

A third party who has or can acquire a locits gtanJi may apply, 
either in the name of the defendant with his leave, or he must 
make both the pJaiiitilT and defendant parlies to the application (a). 

Suu-SscT, 4.—Ju’fyments ohiained hy Fraud. 

543. A judgment, which has been obtained by fraud either 
in the court (&), or of one or more of the parties (^), can be 
impeached by means of an action which may be bj’ought without 
leave and is analogous to the former Cliancery suit to set aside a 
decree obtained by fraud (d). In such an action it is not sufficient 
merely to allege fraud without giving any particulars (e), and the 
fraud must relate to matters which primd facie would bo a reason 
for setting the judgment aside if they were established by proof (/), 
and not to matters which are merely collateral (//). The court 
requires a strong case to be established before it will allow a 
judgment to be set aside on this ground (/<). 


(r) R. S, C., Ord. r. 33. The time mav bo eiilargad (Hraiishuuiv. Ifarfow 
(188C), 32 Ob. D. 403, C. A.; Mvhelly. Wihon (1877), 2j \V. R. 380); but seo, 
contra. Walker y.Jamea (1885), 53 L. T. 597. 

(a) Vint V. Htuhpith (1885), 29 Ch. D. 322, 0. A. Tho npplicuMon must not 
be made to the Court of Appeal {tbvl). See also Walker v. Uiulden (1879), 5 
Q. B. 1). 207, C. A. In Armour v. Bate, [1891] 2 Q. B. 233, 0. A,, per Ijord 
Esiikr, M.R., at p. 231, it saomB to be implied that tho application might be 
made to the Court of Appeal. See also Alhm y. Dirkivaon (1882), 9 Q. B. 1). 
832, 0. A. (special case).' Where the trial has taken place uofore a cominis- 
sinnor at the asames, the application must be made to tho judge in chambers 
(3Iac(jfretjnr v. I'eek, April, 1910, unreportod, C. A.). 

(t) Instanues are: Huryoiue y. Taylor (1878), 9 Ch. D. 1, (\ A.; Wright v. 
Mida (1889), 60 Ij. T. 8.87; Cudnwrth v. Hayumrd (1896), 75 L. T. 456; Corkle v. 
Joyce (1877), 7 Ch. D. 66; Foakea v. Jlf.ZZer (1900), 108 L. T. Jo. 346; King v. 
fiatulemtm (1878), 26 W. R. 569; Wright v Clifford (1878). 26 W'. R. 369 (-jases 
restored on party in default paying costa]; Wilkina v. Bel/ard (1876), 35 L. T. 
622 (application refused on ground of delay—six months). 

(a) Jiicquea V. Ilarriam (1883). 12 Q. B. D. 136, G. A. 

lb) Cammell v. Seuiell (1858), 3 11. & N. 617,^ Martin, B., at p. 646. 

(c) Birth V. Birrh, [1902] P. 130, 0. A., per Cozens-11aiu>y. L.J., at p. 137; 
Coaka y. /foewe/Z (1886), 11 App. Can. 232; UoawJl v. Coetka (1894), 6 R. 167, U. L. 

(tZ) Wyatt y. Palmer, [1899] 2 a B. 106; A'Zoiww v. Lloyd (1877), 6 Ch. D. 
297, 0. A., citing Lord Kedesdalo on Pleadings, 5th od., 112, 113. See alno 
Bright {Charlea) A Co., Ltd. y. Sellar, [1904] 1 K. B. 6, C. A., per CoZENS- 
Hardt, L.J., at p. 12. This also, aemble, applies where the fiaud alleged 
consists in having brought before the court counterfeit documents ou which it 
relied in allowing judgment to be entered {Cole v. Langford, [1898] 2 Q. B. 36; 
butsee Baker y. WadaiiHirth (1898), 67 L. J. (o. B.)301). See also titlesE stoffei., 
VoL XXn., p. 852; Evedence, Vol. XIIL, p. 642. 

It) Boatffw V. Coakt, aupra. 

■if) Ihid. 

(j/) Birch V. Birch, aupru. 

(/«) See observations of Javks, L.J., iu Ftouvr y, Uayd (1879), 10 Qi, D. 
S27, 0. A., at p. 333, -and. of Cozens-HarUY, L.J., in Birch v. Birch, tupra. 
Bee also Frieatman r. Thmaa (1884), 9 P. D. 210, 0. A. (will disooveind to to a 
forgery); Coldough y. Bolger (1818), 4 Dow, 64, H. ti. (sale under order of fits 
eouit set aside on ground of fraud apd colUiBioii}; and see Brooke v, ATos^ 
{lord) (1864), 8 De O' J> A Sm. 878, Q. A., m to letting aside a compromiM. 
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The fact that there exists a more summary way of setting 
aside a judgment by default (i) than by bringing an action does 
not prevent recourse being had to this procedure, though possibly 
in^ a proper case, if the defendant proceeds by action where he 
might have proceeded otherwise, he may be put on terms (k). 

544. A person who has been adjudicated a bankrupt in conse¬ 
quence of bis failure to comply with a bankruptcy notice to pay a 
judgment debt, and who alleges that the judgment was obtained 
by fraud, cannot bring an action to set the judgment aside while 
the adjudication o! bankruptcy remains in force, but may apply to 
the court in bankruptcy to be allowed to contest the vaUdicy of the 
judgment (Z). 

As a rule a judgment can only be set aside, if at all, against 
those who procured it by fraud, but this does not apply to a probate 
action to set aside the probate of a will (m). 

Sud-Sbct. 6 .—On Fresh Evidfnee. 

545. An action will lie to rescind a judgment where fraud is Eridence 
alleged (n) on the ground of the discovery of new evidence which must ^ 
would have had a material effect ui^ou the decision of the court. ' 

It must 1)0 shown that such evidence is a discovery of something 
material in the sense that it would be a reason for setting aside the 
judgment if it were established by proof; that the discovery is new, 

and that it could not with reasonable diligence have been dis¬ 
covered before. A mere suspicion of fresh evidence is not 
sufficient (o). 

546. The action may be commenced without leave, but the Defendant 
defendant may move to stay the proceedings on the ground that “"y 
they are frivolous and vexatious, and on such application the court ^^iinga, 
should receive evidence on either side ns to whether or not there 

has been a discovery of new and material evidence since the 
judgment (p). 

Sub-Sect. 6 .—Cunwit Judijmenta. 

547. A judgment given or order made by consent may, in a How and 
fresh action brought for the purpose, be set aside on any ground coiwcnt 
which would invalidate an agreement not contained in a judgment 

or order (q), such as that the consent was the result of a mistake (r) aside. 


material and 
new. 


(«} See p. 21o, ante. 

i k) Wyatt V. Pahner, [1899] 2 Q. B. 106, C. A. 

1) boater v T««>ef, tlBllri 2 K. B. 229, 0. A. 

m) Birch v. Birch, [i902JP. 180, 0. A.; and see title MiaiiEr«E8ENTArio» 
Aim Fbaud. 

(n) See p. 216, ante, and the text, supra. 

(o) Boswdl V. Ooaks (1694), 6 E. 167, H. L.; Fatehs v. Sevttfah Imperial 
Jttsurance Ob. (1887), 57 L. T. 39. As to oxdera under the Yondor and Puiehaser 
Act, 1874 (37 ft 38 Viet. o. 38), see title SaXiX of Laxd ; and compare Be Scott 
and Alvares'a Contract, Scott r. Aloarsx, [1895] 1 Oh. 59G, O. A. 

( ») BusksU t . Oouks, supra. 

(o) Wilding r. Sanderson, [1897] 2 Oh. 534; HichTnan v. Serene, [1895] 2 Oh. 
638; Bturrox v. Littitgohn (1898), 68 L. J. (U. B.) 165. 

(r) 'ffudder^flM Banking Ob., lAd. v. AMer (Senry) ft Son, Ltd., [189in 
a Ob, 878|0. A.; oompare A.-<7. v. Tomline (1877), 7 Ch. D. 868. 
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or tliiit it wns ultra vires on the part of one of the consenting 
parties (s). But nnless ail the parties agree, an application cannot 
be made to the court of first instance in the original action to set 
aside the judgment or order ( 0 , excopt, apparently, in the case of an 
interlocutory onler (a). 


SuB-.Si:cT. 7.— Intcrlocutorif Applicationa. 

548. In the case of matters of mere procedure, a judge or master 
has power, where new facts are brought before him which show that 
the following out of the precise directions of that previous order will 
cause what he considers inconvenience or other injury to the parties, 
to give directions that, notwithstanding a previous interlocutory 
order, a different mode shall be adopted of carrying into effect 
the substance of the previous order {h) But the judge or master 
has no similar power in the case of an interlocutory order by which 
the rights of the parties have been decided (c). 

An order made ex parte may be set aside by a party affected 
by it on an application being made to the judge who made the 
order (d). 

Sub-Seot. 8 .— Varation Orilera. 

549. An order made by a vacation judge can be reversed or 
varied only by the judge who made it or a Divisional Court or the 
Court of Appeal (e). But this does not apply to the di.scharge of 
an ex parte order. In the Chancery Division an application to 
reverse or vary such an order must ho made to the judge to wliom 
the action is assigned (/). 

Siffl-SECrr. d.^Ajipedl. 

550. A judgment or order may be reversed or varied on appeal 
by a court having appellate jurisdiction in the matter (< 7 ). 


(«) Great Aort/z-Herf Central Itatlway t. Chafleboia, [1800] A. 0. 114, 
. 0. 

(<) Itarrieon v. Eumsei/ (I7d2), 2 Vee. Sen. 488; Stannard v. Uarriaon (1871), 
19 W. B. 811; Aviaworth v. WiJdir^, [1896] 1 Oh. 678. See also Afamttr y. 
C^oa; (1885), 10 App. Cas. 680; Auatralian Automatic Wriijhing Machine Co. y. 
Fafter, [1891] W.N. 170. 

(a) MuUina v. Jfawell (1879), 11 Oh. D. 763. 

(li) rreainetj y. CdcJieater Corporation (1883), 24 Ch. D. 370, 0. A.; Midlina r. 
Jlowellfamrra; Ainaworih y. Wilding, supra; Frit* y. Hobsm (1880), 14 Oh. D. 
542. 


D. 249, 0. A ; Daniel y. Clauham (1877), 

r«nn«-l n rVL nm re a * \ fr 


(e) Ibid. 

((Q Dot/le V. Sad'er (1888), 39 Oh. D. 249, 0. A ; i. 

63 L. T. Jo. 7; Indigo Co. v. Ogilvy, [1891] 2 OL 31, 0. A. 

(e) B. S. 0., Ord. 63, r. 12 . But though another judge of first instance may 
not diaoharge an order of the vacatiou judge, a judge in the Ohanoery Diyision 
to whoro court the is attached may direct that no proceedings shall be 
taken in respect of it witltout his sanction or that of the Court of Appeal 
(ffipkiaa y. FdUma (1909), 101 L. T. 516, 701, 0. A). 

(/) Dogls 8ai^, aigtra. 

( 9 ) See title Pbaotigoc aito Poocsdubb. 
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Sect. 10 .—Enforcement of Judgments or Orders, 

951. Judgments and orders in the nature of judgments may be 
enforced by different modes of eieeution and analogous processes 
appropriate to their nature {h). 

552. A judgment in rem, which determines status (i), does not call 
for specific enforcement. It not only declares the status of the par¬ 
ticular person or thing adjudicated upon, but, ipso facto, renders it 
such as it is declared. Thus, a decree of divorce not only annuls tbe 
marriage, but makes the wife a feme sole; an adjudication in bank¬ 
ruptcy not only declares the debtor a bankrupt, but clothes him with 
the consequences of that status ; a sentence in a prize court not only 
decrees the vessel to be prize, but vests her in the captor. Such a 
judgment does not order recovery or payment of money, delivery or 
transfer of property, nor any specific act or abstinence bringing it 
within any of the various modes of execution in the widest sense (k). 
The same may be said of merely declaratory judgments (1). 

An action will lie on a judgment which finally establishes a debt, 
whether the judgment be English or foreign (m). Foreign judg¬ 
ments can be enforced in this country in this way alone (n), but 
if an English judgment can be enforced in some other way it is an 
abuse of the process of the court to bring an action upon it (o). A 
judgment of the High Court cannot be enforced by an action in a 
county court, and vice versd (p). 

The right to sue on a judgment becomes statute-barred in twelve 
years {(f). 

An order to pay a definite sum of money may be enforced by 
action as well as execution (r), but if the amount ordered to be paid 
can be obtained by execution it is an abuse of the process of the 
court to proceed by action, and the plaintiff runs the risk of having 
liis action stayed and having to pay all the costs occasioned by 
it being brought (r). 


(A) See titles BANKnurrev and iNSor.vESOV. Vol. II., pp. 56 ct ney. ; CoN- 
TKMPT or C’cnilT, Ari'ACllMKNT AND C0MM1’1T.\ 1 ., Vol. Vll., pp. 297 seq., 
a07 et scq. ; ExiiCUTiON, Vol. XIV., pp. 1 et et<j. As to colonial jiuigraonts, see 
title DEPENDKNniBa and Colonies, Vol. X., p. 578. 

S i) See titles Action, Vol. 1., p. 48; Ustoppel, Vol. XilT., p. 327. 
k) See title Execution, Vol. XIV., pp. 1 et seq. 

1) Seep. 183, ante. 

m) Grant v. Jiaston (1883), 13 Q. B. D. 302, 0. A.; Nmvum v. Ffwnan 
(1889), 16 App. Caa. 1; Ftmtierton v. Ifwjhea, [1809] 1 Ch. 781, 0. A. ; Uodaoll 
V. Barter (1868), E. B. & E. 884, Ex. Ch. 

(n) See title Conflict of Laws, Vol. VI., pp. 281 et teq. 

Ip) Pritchett V. Enghth and Colonial Syndicate, [1899] 2 Q. B. 428, 0. A. 

(p) County Coiuts Act, 1888 (61 & 62 Viet. c. 43), bb. 63, 151; Furher ▼. 
Taylor, [1900] 2 Q. B. 719, 0. A.; see also Phifpott v. Lehain (1876), 35 L. T. 
855; aaa see title OovuTS, Vol. IX., p. 136. Aa to the efiaet of a juaf^meut as 
aRaiQBt a person privy in estate to one of the paitiea, see title Esxoffel, 
Vol. Xin., p. 846. 

(o) Beal I’ioperty Limitation Act, 1874 (37 & 38 Viet. o. 67), s. 8; Watson v. 
Birds (1847), 15 Sim. 523 ; Uebdethwaite v. Peever, [1892] 1 Q. B. l24 ; Jay v. 
Johnetme, [1893] 1 Q. B. 25, 189, 0. A.; and see. further, title Luotation of 
Actions. 

(r) B. S. 0., Ord. 42, r. 24. . ., 

(B] Pritchett v< Bnglish and Colotsial Syndicate^ supra (action on garnishee 
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'Where it is desired to enforce by a bankruptcy notice a final 
order made upon a motion in bankruptcy to set aside an assign¬ 
ment and obtain repayment of the money paid under it, an acUoxi 
must be brought upon it (0. 

Bi;ot. 11. — Jteyistralion. 

553. A judgment or recognisance, whether obtained or entered 
into on behalf of the Grown or otherwise, and whether obtained or 
entered into before or after July, 1900, does not operate as a charge 
on land, or on any interest in land, or on the unpaid purchase- 
money for any land, unless or until a writ, execution, or order for 
the purpose of enforcing it is registered in the Land liegistry {a). 

Under the Judgments Act, 1864 (b), every creditor to whom any 
land of his debtor has been actually delivered in execution by virtue 
of any judgment, statute, or recognisance, and who has registered 
the writ of elegit or other process under which the land has been 
delivered in execution, is entitled at any time while the registry 
of such writ or process continues in force to obtain, upon petition 
to the Chancery Division in a summary way (c), an order for sale 
of the debtor’s interest in the land (d). Under this Act it was held 
that the appointment of a receiver of equitable interests in land 
amounted to actual delivery of the land in execution (e). 


order ugaiuHt a comptny for purpose of vdnding-iip proceedings); Qo-l/ny 
V. UtAH/ye, [1896] 1 U- B. 48, C. A. (order for pa^'ment by a aolicitor of costi 
of application to btrike him off the rolls); lie ftnjjd. Ex j>arie Mcl/ermott, 
n895^ 1 Q. B. 611, 0. A. (older for payment of costs); HMm v. Wilde, 
[1910] 2 S. B. 9 (action in King’s B<mcb Division on order for payiuent 
of cobts in the Chancery Division by a solicitor of proceedings for attachment in 
not delivering his bill of costs). An order of the Probate and Divoree Division 
in a probate matter oideiing the payment of costs may bo enforced by action 
iNotUm V. Oregon/ (1895), 7.‘3 L. T. 10, 0. A., but not orders made in divorce 
matters, as the Buies of the Supreme Couit do not rekte to such proceedings 
{Hailey v. Bailey (1884), 13 Q. 13. D. 855, G. A.; Rohint v. It</l)ina, [1907] 2 K. B. 
13; Joimey v. Ivimey, [1908] 2 K. B. 260. C. A.); see, further, title Htjsjuko 
AKD Wife, Vol XVT., pp. 584 el eeq. 

(t) Re a Baiikru/dry Notice, Et parie OJfirial Rticelwr, [189.7] 1 ti. B. tJ09, 
0. A.; Re Boyd, Ex parte McDermott, supra; see, further, title B.WKituriov 
AND Insolvency, Vol. II., pp. 26, 27. 

(a) Le., under the Ijand Ghargra Begistration and Searches Act, 1888(51 &62 
Viet c. 51), B. 2 (1); Land Cherts Act, 1900 (63 A 64 Viut o. 26), s. 2 (1). 
See, farther, title Execution, Vot. XIV., p. 70 ; Land Charges and Uegistnition 
and Searches Act, 1888 (61 A 52 Viet. c. 51), s. 0, as amended by the Land 
Charges Act, 1900 (63 A 64 Viet. c. 26), 8. 3. 

(t) 27 A 28 Viet. o. 112. 

(c) Now by or^inating fomimons (R. S. C., Ord. 65, r. 0B). 

(i/} Judgments Act, 1864 (27 A 28 Viet o. 112), e. 4, os amended by the TAnd 
Charm Act, 1900 (63 A 64 Viet c. 26), 8. 5. Having regard to thw uiuu- 
pealem section, it woaM seem that before a judmeut creditor ^oan obtain an 
o^er tor sale nndmr it, he must still obtain and renter a writ or order for 
enforcing the judgment under the Land Charges Rraistmtion and ^rohps 
Act, 1888 (51 A 52 Viet a 51); and see also title Execution, Vol. XIV., 
p. 71. 

(<) Hatton T. Ilagvtood (1874), 9 Oh. App. 229, disapproving Thornton v. 
Finch (1864), 4 Oifl. 515 AngUt^Itallan Bam v. Davies (1878), 9 Cii. D. 276, 
293, 0. A.; Re WiakiM, Ex /larte Evans (1879), 13 Ch. D. 252, 257, 0. A.: JBi 
IVyw j[1886), 17 Q. B. D. 743,751, G. A. But in the case of a legal estate in 
remainder the appointmmit of a receiver was not an actual delivery in exeoutfow 



JUDGMEN'TS AKt) OfiDEllS. 




■ ^ 

The registration under the Land Charges Act. 1888 (/), mast be ^w»- ib 
made in the name of the person whose land is affected by the writ Reglsti^ ' 
or order registered (^), and ceases to have effect at the expiration of tl^ .. i , 
five years from the date of the registration, but may be reuewed, and jn whaTnaiiii^ 
if renewed lias effect for five years from the date of the renewal (A), registmtiou ■ 

It is no longer necessary to register the writ or order in the 
Central Office of the Supreme Court (t). cha^Ji^ct. 

llegistration under the Judgments Act, 1864 (k), was under the issa % 
name of the debtor against whom the process was issued, and could in what name 
not be made till the land was delivered in execution under a writ 
of eUgit or other process. The registration was of the writ or SidwJudSr 
process, and no other or prior registration was necessary (/;). nents Act, 

Judgments do not in themselves affect personal property (1). 

It is not necessary to enrol any judgment or order (mi)- 
Under the Judgments Act, 188!) (n), a Us pendens does not bind a KeRUiration 
purchaser or mortgagee without express notice thereof unless it is 
registered and re-registered every live years (o). 

Kegistration takes place in the Laud Registry {p). 


Se:ct. 12. — Satisfaction of Judgments and Orders'. 

554. Satisfaction of judgments in the King’s Bench Division Vodeof 
may be ordered to be entered on the record by a judge or master in 
the same manner as an order is obtained for entering up satisfaction 
of a bill of sale ( 7 ). Application is made to the master ex parte on 
affidavit if the consent of the person entitled imder the judgment 
has been obtained, or by summons if it has not been obtained. 

Where the order is made on an ex parte application, it need not 
be drawn up (f)- The order is taken to the Writ, Appearance, and 
Judgment Department of the Central Office for an entry of satisfac* 
tion to he made on the record of the action. 

Satisfaction may be entered as to a registered Us pendois under Vacating 
the Crown Debts and Judgments Act, 1860 («). And the court 

{Re flarrUoH and BoUomley, [18!)9] 1 Gh. 465, C. A.; see Jones v. tkirmtt, [1900] 

1 Ch. 370, 0. A.). 

(/) 51 & 52 Viet. 0. 51. 

\g) Loud Charged ilogislrutioii aud Searebae Act. 1838 (01 & 52 Yiot. o. 51), 

B. 5 (2). 

(A) Ibid., 8. 5 (3). 

(*) J hid., 8. 5 (4). A'3 tu the searches to be made on purchase of laud, see 
title Sale ov Land. 

(A) 27 & 28 Viet. c. 112, as. 1—3, repeatea by the Land Charges Act, 1900 
(63 & 64 Viet. c. 26), s. 5. 

(0 King v. Maris^al (1744), 3 Aik. 192 ; Shirlrg v. Watts (1744), 3 Atk. 200; 

Burden v. Ksnneilg (1757), 3 Atk. 739; Faym v. Drewe (1804), 4 East, 522; aud 
see title Execution, Vol. XIV., p. 126. 

{m) b. 8. C., Ord. 61, r. 8. 

(a) 2 & 3 Viet. c. 11. 

(o) IhH., 8. 7. 

(p) Laud Charges Begistration and Searches Act, 1888 (51 & 52 Viet. o. 51), 

s. 5 (4); aud os to ^e l^d liegistry, see title Bbai. Fhoeebty anb ChatteU 
ReaIi. , ... 

{q\ Fraotice Masters* Buies (17). As to the praotice of eutenug Batisfootioii 
of a toll of sale, see title Bilt,s oe Sale, VoL XIl., p. 73. 

(r> Fees 2a. 6(f. on the afiOdavit; 3s. on the master’s iudoi'semout. 

(«) 23 & 24 Viet. 0.115, 8. 2. 
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may order the vacating of the registration of a lia pendem where 
the suit has determined, or where the conrt is satisfied that the 
litigation is not being prosecuted bond fide (t). 

The registration of a writ or order affecting land may be vacated 
pursuant to an order of the High Court or any judge thereof (a). 


(!) Lis rpTideiis Act, 1867 (30 & 31 Virt. c. 47), s. 2. 

(m) Settled Lind Aot, 1890 (63 & 54 Viet. c. 69), a 19; see Cook y. Cook 
(1890). 16 P. 1). HO. 


JUDICATURE, SUPREME COURT OF. 

See CouuTs. 


JUDICIAL COMMITTEE OF THE PRIVY 

COUNCIL 


See Constitution iUi Law; Coubts; Dependencies and Colonies, 



JUDICIAL DECISIONS. 

t 

See Baiuhstkbs ; EsTOPrisi^; Evidenub ; Judoments and Ordbrs. 



JUDICIAL SEPARATION. 

See jrij.siJAND AND Wife. 


JUDICIAL TRUSTEE. 


See Count's Courts; Practice and Procedure; Trusts aki» 

Tbubtbes. 



JUDICIARY 


k^ee CouitXB. 


JURAT. 


See lij\]L>l£NGB. 



JURIES 


Sbot. 

Sbci'. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 




Sect. 


SEcr. 

Sect. 

Sect. 


1. Iir Qeneiiaii 

2. Functions op JuniES 

3. Kinds op Jukiks 


J URGES - 

6. Jure Lists and Jurors’ Books . . - 

6. Summoning op Jurors - - - _ _ 

7. Juries op Inquiry and Piibsentmest 
S ub-sect. 1. In Qenoral 

Sub-sect. 2. (iraiid Juries ------ 

Siib-scct. .3. Luiiiicy Jiiries - . - - - 

Sub-sect. 4. CuTuucrs’ Jui’Ies 

8. Juries op Issue and AssESttMENT - - - 

Sub-snct. 1. In General ------ 

Sub-sect. 2. Publicaliou of Jury Panels . - - 

Sub-sect. 3. Viewing ------ 

Sub-i-oct. 4. Calling tlio Jury - - - - - 

Sub-sect. 6. Challengiug ------ 

Sub-sect. 6. Making up tho Nuinbora - - _ 

Sub-sect. 7. Sweuiing aiul Giving in (^biirge 
Sub-Bcct. 8. ('oiuluct during the Hearing- 
Sub-sect. 0. fliving a Yeiilict and lliochnrge - 
Sub-sect. 10. Special Juries - - _ _ _ 

9. JuRijsa Steciauly Constituted- - . _ 

Sub-scct. 1. In the County Courts - - - _ 

Sub-scct. 2. Under the Lande Clausoa Conaolidntiuu A<.t 
Sub-sect. 3. In the Mnior's Court, London- 
Sub-sect. 4. In Lucnl * I'ourts undor Private Acts or 
Custom ------ 

10. Payment op Jurors ------ 

11. Eelief after Service - . _ - _ 

12. OvnsNOEs IN connection with Juries, and Penaui 

attaouxno thereto - - _ - - 


PAOH 

- 

226 

• 

227 

- 

228 

OP 

- 

229 

- 

2.33 

- 

230 

* 

240 

- 

240 

- 

241 

- 

244 

- 

214 

- 

244 


244 

- 

215 

- 

245 

- 

246 


246 

- 

252 

* 

253 

- 

251 


257 

- 

259 

- 

263 


26.3 

- 

263 


263 

by 

- 

264 

- 

264 

- 

265 

lES 

- 

206 


For Alien* - - - 

« See title 

Attaint - - - 

• 9f 

Bankruptcy - 

" If 

CtmmMfon of Kurheat 

• If 

CompuUory IHirchaae 

• l> 

Car<mer*a Jury 

• •» 

Gorrupt Practice 

ft 

ir.L. —SVIII, 



Aliens. 

Action. 

Bankruptcy and Insolvency. 

Crown I'ractice. 

CuMPULBOltY PuRCUASE OP LaND AND 

Compensation. 

Coroners. 

Elbotionb. 

. 1 




226 
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OeBoittoii. 


Number 
ot the juri 


J/'or County Courts 

Ifraiumje, Acquisition of 
Land far - 


Ekt/itf Writ of - - 

JntfUisition - - - 

Jnterpiea<lsr - - - 

HlairimoHUtl Cmues 
Matrons, Jury of - 
Mttrojiolta - - - 

Military and Naval Vur- 
poses, Acqmsttiun of 
Land for - - - 

Peer* - . - - 

1*1 abate ~ - - - 

Vyx., Trial (>f the - 
Itoads, Acqumtion of 
Land for - - - 


Boual }Toutehold 
Slitrijfs - 


See title County Courts. 

„ Coiii'ULeoiiT PunciiART! OY Land and 
C oMPKNSA'i'ioN; Land Imwiove- 
MK.vr; Sedeus and Urains. 

„ Execution. 

. COKONKHS. 

Tntkri’i.eadeu. 

IIu.'jhand and Wife. 

,, CttiAitNAL Law and Vroceduue. 

(.'o-Mn ueoiiY PunciiARH of Land and 
C oAI PEN:siA’l ION; &I ETilOrOUS. 


COMPULROTIY Pur.OUA.flK OP LAND AND 
COMI’FNSVTION : JloYAU KoUCliS. 
Parliament; 1'I'’i;ua(5i;sam) DtoNmns, 
Executors and Ai)MINJRiiiator8. 
OoNSTlTUJ'JONAL Law. 

Compulsory PuunrASE of Land and 
C oMi>ENa\Tios; Ukuiways, yT«Er.Ts, 

AND BrIDOER. 

CoN6Tl'n:TIO,\AL TjAW; OollONKtta. 
Sheriffs and Bailifi'S. 


Sect. 1. —In General. 

555. Juries are bodies of men (a) convened by process of law 
to represent the public (i), and to discharge upon oath or 
affirmation (c) defiuod public duties. 

556. Except when otherwise provided by statute (d), or by 
consent on the trial of non-criminal issues, the finding of twelvo 
persons is necessary for the presentment or verdict of a jury (?), 
and that number is sworn as a jury of issue or assessment if). 


(a) Bxcupt wherein ppofial circuiRhtaiices n jury of matrons ia iinpanulloil; 
SCO title Criminal Law and Procedure, Vol. IX., p. 375. 

(5) Trial by jury is also spokun of as tiial j/er juitriiim or per juiis, as (lihtin- 
f'liishcd from trial by ordoal, by battle, or liy wa^cr o£ law, all now aboli^bed. 
i’or wa;?er of battle, see Ashford v. Thomlm, (1818). 1 B. & Aid. -105. Eor 
wa|;or of law, see King v. ir'»V//ama (182-1), 2 B. & 0. 538. 

(c) The word “ jury ’’ denotes a “ sworn body,” but a juror may now in lieu 
of taking the outb uuiko a sideiun albniialion, tbo making of wliii‘h rondors biin 
liable to all tbo i>ona1 consequoncos of perjury (Oailis Act, 18S8 (51 & 52 Viet, 
c. 40), s. 1); sec Inbrpiotatioii Act, 1889 (52 & 53 Yict c. 03), s. 3, and title 
Evidence, VoL XIIL, pp. 590 et seq. Under tbo toim "jury” is not bore 
included the House of Loida summoned to try a peer upon indictment of treuMin 
or feloinr; see tides Courts, Vol. rx.,p. 135; Criminal Law and Prooedukb, 
Vol. IX., pp. 270 e# stq. \ PARLIAMENT. 

Id) See title CoUNTV Courts, Vol. VIII., p. 622, note (p). 

(el The tradition of twelve juroi-s has been broken tliroiinh, not only in 
England ami Wales by the County Courts Acts, but in oilier narls of llis 
blujcHty’s dominions. As to the practice outside Engluiul and Wales, see 
Mariiuyhlen v. Putfnsan, [1907] A. 0. 483, 491, P. 0. (Now South Woles): OiU 
V. Westlake, [1910] A. 0. 197, P. C. (Isle of Man). 

(/} Bee p. 244, post. The number to be sworn to try issues has been made 
statutory (Juries Act, 1825 (6 Qeo. 4, o. 50), s. 26), and the presence ol thirteen 
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The ntira})er which may be sworn on a jury of inquiry and pre- 
Bontuient is, in pi'iiiciple, uiilimiled, but os the concurrence of 
twelve, oven where more are sworn, ruIHcoh (r/), it is the practice 
to swear not more than twenty-throo persona, and this rule is 
injporativo in the case of giand juries summoned to find 
iudietments (/t), and of coroners’ juries (i). 

Sect. functions of Juries, 

657. Those public duties may be comprehensively defined as 
the making presentments of fact, ui»on or without inquiry and 
reception of evidence, to the Crown or to a judicial officer, and may 
be divided into ten classes: 

(i.) Presoiitinents whereon to found the title of the sovereign to 
lands or teiiomenls, goods or chattels, under inquisitions or inquests 
of office held by the Sovereign’s officer, a slieritT, a coroner, or an 
esche.it'ir, i irtute t>(}icn, or by cominissioners s[)ecial)y appointed (k); 

(ii.) Presentments doclaiiiig what debts are due to the Sovereign, 
and what iunds and toncmeiits, goods and chattels, and of what 
values, aro liable to answer the same, in' proceedings under 
extents (/); 

(iii.) Presentineiits as to the lands and tencjn^nts of a judgment 
debtor, and tluur value, in pruc(‘cdings under writs of elegit (m); 

(iv.) Proseutmont!! of accusation or other matters by grand 
juries (/() to judges, magistrates, and recorders, at assizes(o) and 
qiiaricr scssious oi the peace (j )); 

(v.) PresellImouts under special Acts and customs (q) ; 


ill tlio Ixix, if ni)t (liscoveml until ufLer ver-Iii't, wuuld be gmuiul fur a new trial 
(Muirfi'tul V. /''miiit (IS.'il), 6 Kxch. 417, jer I’oi.LOCK, C.1J., at p. 449). 

()/' AV iriHf/ifim 4 De 0. F. J. i):!, C. A. Ae to the aietiuctioii 

botwron junc- of i.sMie nml aSiieBiiUieijt and juries of inquiry and presentment, 
eov) p]). ‘JiiiS, 240, 211. imt. 

(A) ft. V. Aliirsh (liS37), 6 Ad. & El. 236, mr Lord Denman, C.J., atp. 241; 
BOO title CiuMiNAi. Law ani> PnocEDiiiiE, Vol. IX., p. 346. 

(t) ('oniiKTH Act, 1887 (50 & 51 Viot. c. 71), s. 3; see title Cokoneub, 
Vol. VI IT., pp. 259 (t srq. 

(/i) (.!lii(tv, Law of tho Prerog-itivcs of the Crown, p. 246. Black^tonu defines 
inquiaiHon of ofllce un the "net of a Jury, BnnimonfHl by the piopor officer, 
to inquire of matters rebitirig to tlie Cirown upon evidence laid befora them ” 
(■I III. Com. p. 298). The nee.essity for Hiich inquisitions has been greatly 
uitniniHhod by the liilnstates Estates Act, 1884 (47 A 48 Viet c. 71), ss. 5, 6; 
iiiid iiH to those inquisitions generally, SCO title Crown Pii.iCTlCE, Vol. X., p. 35. 

(f) St.it.. (1541-2) 3.3 Hen. 8, c. 39 ; and see title Obown I’RArfliCK, Vol. X., 

р. 14 ; Ohittv, Law of the Preroaativos of the Crown, pp. 262 et seq. 

(m) Slut. (1285) Westminster II., 13 Edw. 1, c. 18, as amended ny the Judg¬ 
ments Act, 1838 1 1 A 2 Viet. c. 110), s. 11, and the Bankmptry Act, 1883(46 A 47 
Yiek c. 62), 3. 140 (1); see also title Execution, Vol. XIV., pp. 61 et scq. 

(ji) !>. 241, 

(e) Includingtho Central Criminal Court (Interpretation Act, 1889(52 A 53 
Viot c\ 63), 8. 13(6)). 

( p) Tho term ‘‘ qnartor sessions " ino.lndes {pneral se«sioriB (Juries Act, 1870 
(33 A 34 Viet. 0 . 77), a. 5). As to quarter sossions, sco title Maoistbates. 

(?) under the Birwers Act, 1833 (3 A 4 Wdl. 4. c. 22), s. 11 (now 
goiiiu'ally dispensed with under the Land Drainage Act, 1861 (24 A 25 Viet. 

с. 133), b.33), which provided for presentmentby a juryof not more than forty- 
oigbt nor less than eighteen; boo also titles Land Imfbovement, pp. 301 et seq„ 
poet; Sbweks and Drains. Tho county courts hold by the shoriS twice a yew, 
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8 B 01 . 8 . (vi.) Verdicts after inquisitions held by coroners ; 

Ponctions (vii.) Verdicts after inquisitions held under an order of the judge 

of Julies, in lunacy, or by a master in lunacy, and traverses of the same ; 

(viii.) Verdicts upon issues joined in courts of both civil and 

criminal jurisdiction (t); 

(ix.) The assessment of damages before the sheriff under a writ 
of inquiry (a); 

(z.) The assessment of compensation under the Lands Clauses 
Consolidation Act, 1845 (b), and similar statutes. 

Sect. 3. — Kinds of Juries. 

Kinds of 558. Although the classes into which the functions of juries 

juries. ^vided are not mutually exclusive—for a jury for 

whatever purpose summoned is required to make presentment of a 
fact or facts, whether such be the existence of a certain set of 
circumstances, the guilt or innocence of a person arraigned on a 
criminal charge, that a certain sum of money represents the value 
of real or personal property, or the damage sustained by reason of 
a breach of contract or a wrong—yet a broad distinction may be 
drawn between juries summoned to inquire and make presentment, 
and juries of issue and assessment, a distinction which would 
include classes (i.) to (vii.), referred to in the preceding paragraph, 
in the one category, and classes (vlii.) to (x.) in the other. This 
distinction, which is observed hereafter (c), appears in the number 
which it is usual to call on juries of each kind (d), and in the manner 
in which their presentments or verdicts are recorded (e). 

and courts loot of a lordship or manor, have now generally fallen into disuae ; 
see titles Oopyholds, Vol. VllL, p. 12 j Counxs, Vol IX., p. 136 et seq. For 
form of inquisition fltiding oxocutors entitled to copjUolda, cuo Enuyclopoodia of 
Forms and Precedents, Vol. V., p. 201. 

(r) Bee p. 244, post. 

(s) Re Cumminy (1852), 1 De Q. M. & O. 537, applied in Re Qilehriat, [1907] 
1 Oh. 1, 0. A.; and see p. 244, puat, and titlo LciiiATrcs and Pkksuns OY 
Unsound Mind. 

(() In the ordinary sense, the word “ vordict ” means tho finding of a jury 
on the trial of an issue (Reed v. Shruhaole (1849), 7 0. B. 630, per OrkhsweIiT,, J., 
at n. 640, where the question whoLher tho iinaing of a jury upon an in([Uisition 
of oamaees can be rerarded us a verdict is discussod). The word has, however, 
come to he used loosely even by the legislature, and is applied in tho Ouroneis 
Act, 1887 (60 & 51 Vict. o. 71}, to the finding of a coroner’s jury, whioh is a 
preseutmeut in the strictest sense; and in common practice tlie jurors in all 
inquisitions are swmm to give a true verdict according to tho ovidonce. 

(a) See title Daicaoes, Vol. X., p. 349. As to challenges on writs of inquiry, 
see p. 241, and note (d), p. 246, jiost. 

(Q 8 & 9 Vict. c. 18; see title CoMPULfloitT Puectiasb of Land and 
C oiiPENSAilON, VoL VT., pp. 86 et aeq. For forma of notices, warrants, and 
verdict lor such procedure, see Encydopsedia of Forms aud Precedents, 
yoL VIII., pp. 59 d atq. 

(e) See pp. 240, 244, post, 
la) Bee pp. 240,248, 253, poet. 

(e) A distinction of the kind seoms to be recognised in the Lunacy Act, 1890 
(63 ft 64 Vict. 0 . 6), where an alternative is offured of inquisition before a juw 
speoisily summon^ (t5«2.,_e. 01), and of an issue to be tried in the Hi gh 
Court (ibid., s. 94); see titlo Lunatics and Peesons of Unsound Mind. 
U may be objected to the putting of ^ inquiries os to damages before 
iberifts into the second category that the inquisition is customarily indented, 
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659. Juries are, moreover, spoken of as "grand” and “petty" (/), 

“special” and “common.” These classilications again are not 
mutually exclupive, for grand and petty juries (except at county Jortos. 
assizes) are summoned from the same jurors’ books {g), and jurors ifnrth^ 
marked as “ special ” therein (h) are liable to serve on common classificatioii. 
juries (i). The distinction between “ grand ” and “ petty ” has, 
generally speaking (j), reference to difi'eront functions discharged 

in dealing with indictable ofl'ences(ft), wliilo “special” jurors are 
distinguished by mark in the jury lists {1) as possessing particular 
qualifications, and, when serving as such, may receive a special fee(m). 

Sect. 4.— Qualification, Disqualification, and Enceinplion of Jurors, 

660. All natnral-horn subjects of the king, and aliens domiciled who are * 
in Liiitrland or Wales for ten years or upw'ards (a), being between liabiatoscrfe. 
the ages of Iweuty-oue and sixty, and being: 

(i.) In the City of London, householders, or occupiers of shops, 
W'arGhouscB, counting-liunscs, chambers, or olhees for the 
pur])osc of trade or commerce, with real or personal estate 
of ilOO(o): 

(ii.) In counties (including the boroughs situate therein, which 
for the purposes of jury service and the making of juiy lists 
are to be deemed part of a county unless a separate com¬ 
mission of assize is diroclod to bo executed therein (p)): 

(a) Besidonts beneficially possessed of £10 a year in real 
estate or rent-charge, or £20 in leaseholds held for 
not less than twenty-one years, or determinable on 
any life or lives: 

and aigned and Heale<l by the concurring jurors. Ou the other hand, the pro- 
codiu-o on such inqiiu ics follows thab of a trial of issues in tho High Oonrt (B. & C., 

Ord 36, r. 66), for thero is, infnet, an issue of " how much," upon which couiiael 
for tho dofondunt is frequently heard, and although the verdict is recorded 
iu a ilistiiictiro fashion, yet had the inquiry boen directed to a juilgo of the 
High Court under the Bugulaliou of Bailways Act, 1368 (31 & 32 Yict. c. 119), 

B. 41 (as in Lavff r. Great Northern aniZ (fit;/ Jiuilway, [1902] 1 K. 11. 813, 

0. A.), tho verdict would have been taken iu' tho manner usually adopted at 
nfst prtua, and a formal inquisition been returned by tho sheriff alone (2 ()hitty’s 
Practice, 14th ed., p. 1333). 

(/) Olhorwise “petit." 

(g) See p. 235, post. 

u») Juries Act, 1870 (33 & 34 Viet. o. 77), sa. 11, 16. 

(•) Ibid., B. 19 (2). Historically special jurors were only common juron 
specially struck ; see p. 261, poi<t. 

(j) The distinction between grand and potty juries nmy also be said to corre¬ 
spond broadly with tho distinction between juries of inquiry and {iresentment 
and juries of issue and assessmout; see p. 228, ante, 

(k) See title OamufAii Law and raocEnuitB, Yol. IX., pp. 316 et teg., 

869 et eeg. 

(/) Seepp. 234, 239.po<t. 

(m) Juries Act, 1826 (6 Qeo. 4, o. 60), s. 86; and see p. 264, post. 

(n) Juries Act, 1870 (33 & 34 Yict. o. 77), ss. 8, 9; see title Aliens, Yol. I., 
p. 300. 

(o) Juries Act, 1826 (6 Qeo. 4, c. 60), s. 60. 

^) Local Government Act, 1888 (61 & 62 _Yiot. o. 41), s. 31. A_ list of cities 
and towns which ore oouiities in themselves is given in tlie Municipal Corpora¬ 
tions Act, 1836 (6 & 6 Will. 4. o. 76), s. 61, but separate commisnonB of assue 
axe directed to but few of them. 
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Who are 
disqualified 
fiom service. 


Who are 
exempt from 
■ervice. 


(b) Householders assessed to the poor vato or to tho 
inhabited house duty at not less than £30 a year 
in Middlesex and the county of London {q), or £20 
in other counties: 

(o) Occupiers of houses with not less than fifteen 
windows ( 9 -): 

(ill.) In boiunglis at assizes when a separate commission of 
nssizo is directed to bo executed thoroin, in their separate 
courts of quarter sessions, and in their special civil courts, 
the burgesses (0 : 

are compellable to serve as jurors (a), unless exempted or disqualified. 

561 . Tho following are disqualified from serving on juries : 

(i.) Aliens, until after ten years’ domicile in England or "Wales (6): 

(ii.) Persons attainted (c) or at any time convicted of treason or 
felony; who aro under ontlawry; or who are convicted of a crime that 
is infamous (d). Upon obtaining a free pardon such disqualifications 
cease (c). 

(iii.) Ijimatics, imbeciles, and persons affected by deafness, blind¬ 
ness, or other permanent infirmity of body. Tho names of such 
persons aro not to be oiniltod from the lists by the overseers in the 
first instance, but should bo struck out by the justices at special 
petty sessions upon proof of such disqualification (/). 

562 . Tho following persons are exempt from serving on juric.s (fj): 

(i.) Peers; 


( 7 ) Local Oovcrninent Act, 1888 (01 & 52 Viet. c. 41), s. SO (2). 

(r) This qiinlificiitirni, though oiiiittud from the prci'n]>t r-clmdtiled to the iTuries 
Act, 1S62 ( 2.1 & 2 U Virt. c. 107), still remains on tho SMtute Hook. Windows 
have ceased to bo a criterion of tasuhility siiico tho abolition of the window tax 
in 1851. 

(a) h'or definition oE “ borough,” sco MunioipHl Corjiorations Act, 1882 (45 & 
46 virt. c. 60), 8. 7 (1); and title Logat, (Iovkukmbnt. 

(t) Municiptil Curiiorations Act, 1>S82 (45 & 46 Viet. c. 50), s. 186 (1); and see 
titlo OouiiT.s, Yol. IX., p. 135. 

(n) See p. 267, post. As a ^noral rule jurors can only bo callod upon to 
serve in tho county iu which they reside or possess proporty, and in respect of 
matters ari.sing tlioroin (Juries Act, 1825 (6 Oeo. 4, c. 50), s. 1 ). This, however, 
and the urrangeinont of jury lists in jurors’ books by hundreds (see p. 235, poat), 
Ls nearly all that romams of the rule that jurors must be de vicimtu and bo able 
to present as to tho truth from porsonal knowledge. On the contrary, effort is 
now generally made that jurors to try issues should come from a part of the 
count}’’, or oven of tho country, whoro tlioy are least likely to have heard of the 
matters in question. Tliu increasing burden thrown by this upon the jurors of 
London and Middlesex is frequently tho subject of protest (see Times, 18tb 
liecombci', 1608, p. 6 ). 

(5) Junes Act, 1870 (33 & 34 Viet. c. 77), s. 8 ; and see title Aliens, Yol. L, 
p. 300. 

(r) J.e., upon whom judgment has been passed (Juries Act, 1870 (33 & 34 
Yict. c. 77), 8 . 101. 

(d) As to “infamous crime,” see titlo Ciii.VTNAri Law and Faocedttke, 
Yol. IX., p. 666 ; liarcony Act, 1861 (24 & 25 Yict. c. 06), s. 46; Co. Litt. 158 a. 

fe) Juries Act, 1870 (33 & 31 Viet. o. 77), s. 10. 

(/) Heml/le ft cm fonn of precept set out in schedule to Juries Act, 1862 
(25 & 26 Yict. 0 .107). As to disqunlifioation in particular circumstances, see 
pp. 243,249 et seg., post. Fur costs of petty Bossions, see title Maoisthates. 

(p) Where the authority is not appended the exempiion arises under tho Juries 
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(ii.) Members of the TToiise of Commons; 

(iii.) Officers of both Houses of Parliament; 

(iv.) Clergymen of the Kstablished Church 
(v.) Priests of the Church of Horae; 

(vi.) Ministers of any congregation of Protestant Dissenters and 
of Jews whose place of met;ting is duly registered (h), provided 
they follow no secular occupation except that of a schoolmaster; 
(vii.) Judges; 

(viii.) Barristers-at-law, certificated convej’aneers, and special 
pleaders, if actually practising; 

(ix.) Solicitors, if actiiially practising and having taken out their 
annual certificates, and tlieir managing clerks; 

(x.) Notaries public, if actually practising; 

(xi.) Officers of tho Supremo Court (i); 

(xii.) Magistrates of the metropolitan police courts, their clerks, 
ushers, door-keepers and messengers (k); 

(xiii.) Clerks of the peace and coroners, with their respective 
de})utics, while actually exercising the duties of their offices; 

(\iv.) bherilTB’ officers and servants, and servants of such 
officers (/); 

(XV.) Officers of the rural and metropolitan police (m ); 

(xvi.) Justices of the peace so far as reganls juries suimnoned 
to Horvo at any sessions of the peace for the jurisdiction of which 
they arc justices (ii); 

(xvii.) Meinhors of municipal corporations, and justices of the 
poaco lor any borough, with their town clerks and treasurers for 


Act, ]S70 (3!J & 34 Vict. c. 77), Pcliodule. Tho form of precept ooulaincd in tho 
Hchcdulo to tlio Jurica Act, 1802 (20 & 26 Yict. c. 1U7), i'l be i.-^ued by clerka of 
the iii'iiiio to ovoi-scera, coiiteinplixtcs tho poinons falling under Jioads (v.) and 
(vi.) (f>oo tho tojit, A-n/.ra) having taken oatha and Rubscribed doelaratioiic:, the 
necos^sltv for whicli coqsihI in 188(5. See tho rroinis.yor\' OalLs Act, lS7l 
(31 & 35 Vict. c. 48), P. 1 (2); and titles CoysiiTirrioTiAJL Law, Vol. \1I., p. 28 ; 
iili:ri.nsrAsTicAii Law, Vol. XL, pp. 803 ci po/. 

(A) Such places of mooting need no longer he i-cgistcretl, hut they may be, and 
mimt bo, if it is desired to obtain for them exouiption from rnliiig nad other 
privilegea; audscotiLlo I'Icclesiastioai. JjAW. Vol. XL, pp. S17—827. 

(i) Juries Act, 1870 (33 & 34 Viet. c. 77), Sclioilule, as raodified by the 
Judicatui-o Act, 1873 (3(5 & 37 Viet. c. (56), s. 77. t tlficere of county courts and 
borough civil coxtrts do not appear to bo formiilly exempted by statute, unless 
a county court is n court of law and equity within the meaning of ifs Fiiut 
(1823), 1 B. & C. 25t. 

( It ) Stipendiary magistralos ai>pointed under the provisions of the Municipal 
Corporations Act, 1882 (45 & 46 Vict. o. 50), s. 161, by viiiueof ibid., sub-s. 3, 
fall under (xvii.) (seo tho text, «»j/)r<i). 

(l) Sherius Act, 1887 (50 & 61 Vict. o. 55), s.^ 12. A sheriff, as tho nominal 
summoning officer, is necessarily exempted daring his term of office, so far as 
regards tho county for which he is sheriff. As to sheriffs gonerally, see title 
flllElUl'KS AND BAIUPFS. 

(m) See title PoLroB. 

(n) But as tliey are liable to sorvo on juries at the ns.sises their names must 
appear in tho lists. The same observation apidics to persons who are only 
entitled to exemption in sixeciol oircuinstances : for instance, by the Snlfora 
Hundred Court of Reconl Act, 1868 (31 & 32 Vict. c. exxx.), s. 78, the 
members of tho Manchester City Council and others are exempted from serriiie 
in the Alford Hundred Court; and see title Coitbts, Vol. IX., pp. 197 et 
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Sbot. 4. the time being, bo far as regards juries summoned to serve in the 
Qualiiica- county in vrhich such borough is situate; 

tion, Dis- (xviii.) Burgesses of any borough, having a separate court of 
qnalifica* quarter sessionB, so far as regards service on petty juries at any 
tlon, and sessions of the peace for the county wherein the borough is 
Exemption, situate (o); 

(xix.) Governors of prisons, and their subordinate officers and 
gaolers (ji): 

(xx.) Sn])erintend6ntB and keepers of public lunatic asylums (q); 
(xxi.) Bogistered medical practitioners, and pharmaceutical 
chemists, if actually practising or carrying on business (r); 

(xxii.) Registered dentists if they so desire (s) ; 

(xxiii.) Officers of the army and navy^ while on full pay; soldiers 
in the regular forces (a); and officers and men of the Territorial 
Force (b); 

(xxiv.) The master, wardens, and brethren of the Corporation of 
Trinity Eouse of Deptford Strond (c); 

(xxv.) Pilots duly licensed, and masters of vessels in the buoy 
and light service, employed by the Trinity House of Deptford 
Strond, Kingston-upon-Hull, or Newcastle-upon-Tyne (c); 

(xxvi.) The members of the Mersey Docks and Harbour Board, 
and of the Port of London Authority (d ); 

(xxvii.) The household servants of the Sovereign; 

(xxviii.) All persons concerned in carrying on the business of 
the Post Office (e), the management or collection of the Gnstoms, 
or employed in any way rolnting to the Inland Beveiiue (/); 

(xxix.) General and Additional Coumiissioners hulding certi&catei 
nnder the Income Tax Act, 1812 (//); 

(xxx.) Members of the London County Council, so far as regards 
service within tho administrative county of London (It). 


(o) By the Local Qovomment Act, 1883 (31 & S2 Viet. c. 41), s. 42 (12), jiirora 
lor the Middlesex Seasioue are not to bo BUtnmoned from within the county of 
London. 

(jp) For which seo title Pbisoitb. 

M For which see title Lunatics 4nd Peesons ov Unsound Mind. 

M For which see also title Msdicine and Pitaemacv. 

(«) Dontiets Act, 1878 (41 & 42 Viet. c. 32^ s. 30. The overseers should 
insert the names in tho lists, leaving it to those desiring to claim exemption 
to do so at tho special potty sessions ; see also title Medicine and PhauicaOT. 

(a) Begulatioii of the Forces Act, 1881 (44 & 45 Viet, o. 57), 8 . 37 ; Army 
A<A, 188i (44 A 45 Viet. c. 58), s. 117; and see title BoyaIj Forces. 

(b) Territorial and Besoive Forces Act, 1907 (7 Edw. 7, o. 9), s. 23 (4); see 
title Bovaz. Forces. 

i 'c) Soe title Shipping and N4vtoatioh. 

a) Port of London Act, 1008 (8 Edw. 7, o. 68), s. 39. 

«) Post OiEce Act, 1908 (8 Edw. 7, c, 48), s. 43; and see title Post OiFiaB. 
/) See Customs Consolidation Act, 1876 (39 A 40 Viot. c. 36), s. 9; and title 
Revenue. 

(y) 5 & 6 Viet. c. 36, a 35; Taxes Maungemeut Act, 1880 (43 A 44 Viet. 
0 . 19), 8. 40. This clause would soem to Ml within the proooding ona The 
Commissionoro, however, being unpaid, cannot be regarded in the light of 
eraployoes as are the persons designated in (xxviiiA (we tho text, supra). As 
to these Commissioners, soe title Income Tax, Vol. XvL, p. 613. 

(h) Loudon Oftunoii (General Powers) Act, 1890 (63 A 54 Viot. o. ccxliii.), s, 36: 
SOS title Mexeopoijs. 
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Exemptions after previoas service or in particular circamstances ft. 

are dealt with hereafter (i). ^oalifica' >. 

Sect. 6. —Jury Lists and Jurors* Books. 

563. The dork of the peace in every county or county division (h) 

(other than the county of the City of Loudon and cities and towns 

being counties of iheinselves (1) ) must on or before the 20th July Preparation 
in every year issuo a precept (m) to the overseers of the poor (?/) of 
the parishes and town8hi[>8(o) within the county or county division ™ 
for which he acts, requiring them to make out before the l.st 
September then ensuing a list of all persons within their respectiv'a 
parishes and townships qualitied and liable to serve on juries (p). 

The precepts are sent to one or more of the overseers by registered 
letter, indorsed “ jury precept” on the envelope, and enclosed are 
printed forms, divided into columns, for names and surnames, 
places of abode, titles, qualities, callings, or businesses, and the 
nature of the qualillcatioiis {q). 

564. Upon receipt of such precept and forms the overseers Duty of 
must till in the latter with names arranged in alphabetical order (r). oTerseow. 
To do this they refer to the rate-books («}, and if thoy think tit 

they may make inspection of house, land, and other tax assess¬ 
ments, the assessors, custodians, and collectors of which may bo 
required to produce them(t) for the inspection not only of the 
overseers, but of tbe justices at the special Bessious, at any reason¬ 
able time between the Ist July and the Ist October. On the lists 


(t) See pp. 265 ct aeq., posf. BepristraTS of births, doatim, aiid marriages (as 
to whom ace title Beuibtkation of JJiTtTUS, Mabuiaoiss ahd Ubatub) were 
exompti'd by the Births and Ueaths Kegistiatioii Act, 1S67 (7 Will. 4 & 1 Tict. 
0 . 22), B. 18, but such exemption would appear to be taken away by the Juries 
Act, 1870 (33 & 34 Yict. c. 77), s. 9, as they are not mentioned in the schedule 
thereto. Fr«)m the same schedule, too, are omitted parish clerks, to whom 
exemption was given by the Juries Act, 1825 (6 Goo. 4, c. 50), s. 2 (now repealed). 
(k) K.q., the ridings of Yoikshiro and the divisions of LincolnshiTc. 

(0 Juries Act, 1870 (33 & 34 Viet. c. 77), s. 25 ; Juries Act, 1825 (9 Q«o. 4 , 
c. 50), H. 50 ; see p. 236, poat, ami title Local Govkunmebt. 

(ml See form in schedule to Juries Act, 1862 (25 & 28 Viet. c. 107), which 
usually is, or ought to bo, modified to meet alterations introduced by the Juries 
Act, 1870 (33 & 34 Viet. o. 77) and subsequent statutes. 

(n) The term *' overseers ” includes chui-chwanleiis (Juries Act, 1870 (33 & 34 
Viet. c. 77), 8 . 5), who are mentioned jointly with the overseers in the Juries 
Acts, 1825 and 1862 (6 Geo. 4, o. 50; 25 & 26 Viet. c. lO'n. 

(o) As to churchwardens of rural parishes, see Local Government Act, 189*1 
(56 & 57 Viet. o. 73), s. 5 (2). For definition of " parish,'’ see tJie Coroners Act, 
1687 (50 ft 51 Viot. o. 71), B. 42; Interpretation Act, 1889 (52 A 53 Viet. c. 63), 
B. 6. As to churchwardens generally, see title Ecclesiastical liAW, VoL XI., 
p. 460. 

(p) Juries Act, 1862 (25 & 26 Viet. o. 107), s. 4. 

o) Ibid., B. 4, and Schedule ; Juries Act, 1825 (6 Geo. 4, o. 50), Schedule, 
yj Juries Act, 1826 (6 Gleo. 4, o. 50), e. 8j Junes Act, 1862 (25 A 26 Viet. 
0 . 107\ 8 . 6 . .... 

(s) Poor Belief Act, 1601 (43 Eliz. c. 2); Union Assessment Oomuuttoe Aot, 
1862 (26 * 26 Viet. o. 103), s. 23 ; Vahialion (Metropolis) Act, 1869 (32 A 33 
Yict. o. 67), B. 14; and, as to the rate books, see titles ^tbofolis ; Bates abs 


Batino. 

{t\ Juries Act, 1825 (6 Geo. 4, o. 60), s. 11; Juries Act, 1862 (25 & 26 Yict. 
0 . 107), s. 6. The valuation lists made under the Valuation (Metropolis) Act, 
1869 (32 A 33 Viot. o. 67), are conclusive, so for as concerns the value of any 
hsieditament, as to the qualification qf a juror (ibid., s. 45 (3)}. 
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SO made out are to be specified the names of persons qualified as 
special jurors, together with tlie amount of their rating or assess¬ 
ment (ti), and from them are to bo omitted the names of persons 
entitled to exemption so far as they are enumerated in the 
precept (w). 

565. Printed (w) copies of the lists, signed by the overseers, 
are exhibited on the first three Sundays in September on the 
principal door of every church, chapel, or public place of religious 
worship within the respective parishes and townships (x), and the 
originals (which remain in the custody of the overseers), or true 
copies thereof, may be inspected by any of the inhabitants, during 
that period, with a view to exemptions being claimed or omissions 
being rectified at a special petty sessions, notice of which, with the 
time and place thereof, is subjoined to the lists (y). 

566 . Special petty sessions, at which at least two justices must 
be present, are held in every sessional division (^) in the last week 
of September, the precise date and place of which has been fixed 
before the 20th of August, in time to be specified on the lists 
already referred to (r(). At such petty sessions (b), or at such 
adjournments thereof, in no case exceeding seven days from the 
time originally fixed (c), as may be necessary, the overseers attend 
with the lists, and the justices upon sworn or such other proof of 
facts as they deem sufiiuiont, or acting upon their own knowledge, 
strike out the names of persons not qualified (d), or not liable to 
serve (c), insert the names and other necessary particulars of 
persons whose names have been omitted, and rectify any errors or 
omissions as to the names and qualifications of persons already 
appearing thoi'ein (/). From their decision there is no appeal (r/), 
and no person who fails to get his name removed from the lists at 
these sessions can claim exemption from service on any ground 
other than sudden illness (Ji). Intimation of this fact is given on 
the printed lists posted on the church doors (i). No name, however, 

(u) aliirior) Act, 1870 (1(3 & 31 Viet. c. 77), s. 11. As to spcciul jurors, see 

р. 2d9, post. 

(v) Soe Juries Act, 1802 (23 & 26 Viet. c. 107), Schedule. 

(w) Poor Lavr Aniondiueiit Act, 184*1 (7 & 8 Viet. c. 101), 8. 60. 

fx) Juries Act, 1823 (6 Oec. 4, c. 30), s. 9. 

(y; Ibid. It would. a])peur to ho proper to give this notice, even where the 
overseers have entered no uumes on the forms rocoived from the clerk of the 
peace. 

(z) See Division of Counties Act, 1828 (9 Goo. 4, c. 43); Petty St^saioiis Act, 
1849 (12 & 13 Viet. c. 18), s. 1; Locsil Governinout Act, 1888 (31 & 32 Viet. 

с. 41), 8. 42 (8), (0); and see titles Local GovEBNMEirr: Mauisiiiatks. 

! a) Sec p. 233, ante, and the text, tn/ira. 
b) Juries Act, 1823 (6 Geo. *1, c. 30), s. 10. 
ej Ibid.; Juries Act, 1862 (23 & 26 Viet. c. 107), a. 8. 
d) See p. 233, poat. 
e) See p. 230, ante. 

/) Juries Act, 1825 (6 Geo. 4, c. 30), s. 10. 

g) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 14. The justices do not sit as a 
court of 8ummuy jurisdiotion, and have no power to state u cuso {Huffmnier v. 
Wtileaden Overaetrs, [1004] 2 K. fi, 316) i and, as to courts of summary jurisdio* 
tion, see title Magistiutks. 

(A) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 12. 

(t) Juries Act, 1825 (6 Goo. 4, c. 30), s. 9. 
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if omitted can be inserted, or misdescription rectified, except 
upon the application of or with notice to the person affected (A;). 

567. The lists thus revised are allowed by the iustices (2), who 
certify that^ tl)ey have examined them, and that they are, to the 
best of their knowledge and belief, true and proper lists of the 
common and special jurors (m). When allowed and signed, they 
are forwarded by the justices’ clerk, together with a schedule of 
the parishes or townships for which they have been allowed (n), by 
the next available post, in registered envelopes, to the clerk of the 
peace for the county or county division. 

^ 568. The clerk of the peace, upon receipt of the various jury 
lists, arranges the parishes and townships in alphabetical order 
under the heading of the hundred (o) within which they are situate, 
the hundreds again in like alphabetical order, and the whole are 
made records of the court of quarter sessions held in the first whole 
week after tho 11th October ( p). They are then copied into a book, 
which, when complete, is known as the jurors’ book. This is 
delivered, within six weeks after the holding of the quarter sessions, 
to the sheriff for use during the year beginning the Ist January 
following, and he, on the expiration of his term of office (q), delivers 
it to his successor (r). Provision is made for corrections upon the 
conviction of an overseer for having wrongfully omitted or inserted 
names from or in the lists originally made out by him (s). Except 
as hereafter indicated (t), the jurors’ book is tho source whence the 
names of persons to serve as jurors are drawn (a). 

569. The cost of printing, copying, and posting the precepts 
and forms (h) sent by the clerk of the peace to the overseers, 
of returning the same to him by the clerk to the justices (c), and of 

(k) Juries Act, 1825 (G Qoo. 4, o. 50), s. 10. By a provision npparently 
applicable to no otlior clans of person exempted, no person acting in the 
mana^iraent or servico of the Customs can be required to servo, even if he has 
not claimed exemption in the manner prescribed by the Juries Acts (Customs 
Consolidation Act, 1876 (39 & 40 Viet. c. 36), a, 9). 

U) Juries Act, 1825 (6 Geo. 4, o. 50), a. 10. 

(m) Juries Act, 1870 (33 & 3-4 Viet. c. 77), s. 14. 

(») Juries Act, 1862 (25 & 26 Viet. o. 107), s. 9. 

(o) Tho significance of the “ hundred ” has greatly diminished since it ceased 
to he necessary to summon jurors from tho locality in vrliich an issue to be tried 
arose; see note (a), p. 230, ante. 

( p) Quarter Sessions Act, 1814 (54 Geo. 3, o. 84); or, if specially fixed, fourteen 
days earlier or later (Quarter Sessions Act, 1894 (67 Vict. c. 6), s. 1). As to 
oourts of quarter sessions, see title Magistkxtes. 

(if) Which, except in the City of London, where it is at Michaelmas, and in 
county boroughs, whore it is on 9th Novomber (Munidiiol Corporations/ot, 
1882 (45 & 46 Vict. c. 50), s. 170 (1)), is in March. As to sheriffs goneral^y, 
see titlfl SiusKiiTS Aim BAtTiU'FS. 

(r) Junes Act, 1825 (6 Geo. 4, c. 50), B. 12. 

(«) Ibid., 8. 45. 

(t) See p. 236, post. 

(a) Junes Act, 1825 (6 Qeo. 4, o. 50), s. 14. Tho fact that the jurors' book 
has been irregidavly prepared is no ground of chullongo to the an ay; see 
p. 249, post; and J?‘v. Btirke (1867), 10 Cox, 0. 0. 519 (an Irish decision under 
stat (1833) 3 & 4 Will. 4, o. 91 (since repealed)). 

?>) Juries Act, 1825 (6 Geo. 4, c. 50), s. 5; Juries Act, 1862 (25 & 26 Vict. 
07), B. 6. 

(e) Juries Act, 1862 (25 A 26 Viot.,o. 107), s. ». 
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preparing the jurors' book (d), is borne by the county or county 
division. The clerk to the justices is also entitled to receive a 
small fee from the same source (e). The costs and expenses properly 
incurred by the overseers in can-ying out their duties are discharged 
out of the poor rates of the parish (/). 

570. In the City of London, which is now constituted one parish 
for all oilier than ecclesiastical and charitable purposes, and in 
which ilio Common Council are overseers, it is the duty of the 
Secondary to prepare a list of persons qualified and liable to serve 
as jurors (g). For this purpose he causes to be set against each 
house number in an alphabetical list of the streets within his 
jurisdiction the names of the occupants liable to serve, with their 
callings and their rateable qualifications, where such exceed £100. 
To the name of each person qualified to serve as a special juror is 
prefixed tho letter S, and a number to which referonce is made 
wlienever it becomes necessary to specially strike a jury {h). The 
names of such persons as are partners aro bracketed, with a view to 
their not being summoned simultaneously. 

571. The list, thus prepared, is examined and certified by 
justices of the City at special sessions (t) hold early in December, 
and when certified becomes the jurors’ book for the year com¬ 
mencing in tho following January. It remains in tho hands of tho 
Secondary, who is also the summoning officer. There is no 
provision for the publication of the list, nor for the appearance of 
persons affected before the certifying justices. 

572. In cities, boroughs, and towns, being counties of themselves, 
the burgess roll serves as a jury list(j). 

Sect. 6.— Summoning of Jurors. 

573. Except as already (k) or hereafter specially mentioned, the 
summoning officer is the sheriff (1), and to him are addressed precepts, 
warrants, and writs for tho return uf good and lawful men from tho 
body of his county (tn). If he is a person interested in the inquisition 


’<2) Juries Act, 182J (6 Goo. 4, c. 50), s. 12. 

I«) Julies Act, 18u2 (25 A 26 Viet. c. 107), B. 9. 

(/) Poor Iaw Amendment Act, 1844 (7 & 8 Viet. o. 101), s. 60. It appears 
that tbeir duties aie at an end when they have brought the lists to the special 
petty sessionB (A. v. Ratlinufield (1874), L. B. 9 Q. B. 208). 

(y) City of London (Union of Parishes) Act, 1907 (7 Ifidw. 7, o. cxl.), a 11. 
As to the local authorities of the metropolis, see title Methopous. 

(h) See p. 261, wti. 

(i) City of London (Union of Parishes) Act, 1907 (7 Edw. 7, c. cxl.), a 26. 
Compare p. 234, ante. 

(/) Municipal Corporations Act, 1882 (45 ft 46 Yict. c. 50), s. 186 (t); and 
see Utle CouiiTS, Vol. IX., p. 135. 

(^) See the text, mpra. 

(l) The sheriff in practioe employs a summoning officer or bailiff, but such 
porsou being the sheriff's se:^iuit only, the former is under no obligation in 
inquisitions held before hiniKelf to adopt his bailiff's panel (Manning, 
Iriustice of the Court of Exchequer, p. 84]t 

(m) Such was the wording of the old writs of venifs/bctVu furedorea: see. too. 
Juries Act, 1825 (6 Qeo. 4 , c. 60), n. 13. 
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to bo held, or the iseue to be tried, the precept, warrant, or writ may be 8*ct. & 

addressed to the coroner; or, if a similar objection lies against him, Sammoalntf 
to elisors nominated by the court (n). The term “ shei iff," in prac- of JufonL f 
tice, generally means the under-sheriff, who now holds a statutory “* ’ 
position (o); and under the term “ sheriff,” when used hereafter in 
connection with the summoning and control of juries, are com¬ 
prehended the coroners and elisors, who may for the time l)eing be 
acting in his place, the Secondary of the City of London, and their 
deputies. 

674. Jurors are summoned to the King’s Bench and Probate, TheRfeh 
Divorce, and Admiralty Divisions of the Uigh Court of Justice (p) 

in obedience to precepts under the hand of any judge of the court, 
directing the sheriffs of London (g) and Middlesex to'summon a 
sufficient number of common (r) and special (s) jurors to give their 
attendance at such time and place as may bo required (£). 

Grand jurors are not siiminonod to the High Court unless the 
Master of the Crown Oifica has notice of business for which they 
will be required, in which case notice is given to the sheriffs to 
summon a sufficient number (a). 

675. Jurors are summoned to assizes (other than those held at Asizaa 
the Central Criminal Court (b)), in obedience to precepts, under the 


(n) Objection to a sheriff’s array, though very rare, is now usually taken on 
an interlocutory application at chambers, though it may bo taken by challenge 
(see p ‘247, post). Tho court nov acts in the tii>t instance through a master in 
diambers (E. !S. 0., Oi-d. 54, r. 12). Tho summoning ufilcer for tlin time being 
is given the right of acooss to the jiurors’ book (Juries Act, l82o (6 Qeo. 4, c. 50), 
8. 14. 

(o) Hheriffs Act, 18S7 (uO & 51 Viet. o. 55), a. 2.3; and see title Sheiuffs and 
Baii.ifss. So, too, by tlin intoi'pretation clause of tiio Ijutids Ulaiisiis Cuusolida- 
tiun Act, 1815 (8 & 9 Viet. c. 18). s. 3, the voi-d “ sheriff is iiiade to include 
“ uiidor-shiTill " or other legally competent deputy. 

(p) Although in principle a trial with a jui'y may be had in any division of 
the High Court, in practice a jury is never sumumned to the Ohnnciny l>ivisiun. 


But cases uto still occasionally tried with juries in tho Cliaucerv Court of tho 
Couuty Palatine of Lancaster, as to which court see title Oul'BTS, Vol. IX., 
pp. 120 et »eq. 

(ff) Including now the sheriff of the County of London (Local Government 
Act, 1888 (51 & 62 Vict. o. 41), s. 80 (3)). 

(r) Common Law Procedure Act, 1852 (15 & 16 Vict. c. 76), a. 107. 


(«j Juries Act, 1870 (33 & 34 Vict. o. 77), s. 16, as extended by the Special 
Juries Act, 1898 (61 & 62 Vict. o. 6). 

(<) The formality of a precept under the Land of a judge has fallen into 
disuse in Iiondon and Middlesex siuoa tho passing of the Judicature Acts, and 
it is now the practice for a letter, under the hand of tho Mosb'r of the Crown 
Office (see note (a), infra), to be sent to the sheriffs ten days before the services 
of a jury is any court are required, directing them to summon to such court to 
serve as special or common jurors, as the cose may be, seventy-five persons for 
the period of a week. 

(a) The Middlesex Grand Juries Act, 1872 (35 A 36 Vict. o. 52). They wre 

E raotically only required before a trial at bar, crimhiiil cuaes tried in tho BEigh 
ourt having generally been moved up on certiorari after true bills found in the 
country or at me Omtral Criminal Court; see p. 260,poet. As to the Master of 
the Crown Office, see title Ooubts, YoL IX., p, 06. 

(8) Bm p. 227, ante, and p. 238, poet. 
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hands of the judges or commiBsioners appointed by Iho Crown to 
travel the circuit on which tho assize is to be held, directing 
the sheriff of each county to return a competent number to 
serve as grand jurors, and a snlliRioiit nnm 1 )cr as special (c) and 
common jurors (ci). Common jurors are required to servo indis¬ 
criminately on tlie trial of both civil and criiiiinal issues («), and 
they may be directed to attend in two sets, so that the whole 
number may not be detained during the continuance of a long 
assize (/). 

576. Jurors are summoned to the Central Criminal Court in 
obedience to precepts issued by the judges of the court (( 7 ) to the 
sheriffs of the City of London, and of the counties of London (h), 
Middlesex, Essex, Kent and Surrey, dirofting them to return from 
the parts within the statutory limits (i) a competent number of 
persons to serve both as grand and petty jurors (y). 

577. Jurors are summoned to sessions of the peace in counties 
other than county boroughs, in obedience to precepts under ihe 
hand of the King or two justices of the county (/.), diiectiiig the 
return of a competent (1) number of persons to serve both as grand 
and as common jurors; and to sessions of the peace in boroughs 
(including county boroughs) and to borough civil courts, by the clerk 
of the peace, or regi.strar of the civil court, as the case may be, who 
Bummons a sufficient number of persons to serve ns jurors, in any 
capacity, upon the fixing of the date for the holding of the sessions 
or court by the recorder or judge (m). 

578. To all other tribunals jurors arc summoned, in the absence 
of special provisions, in virtue of precepts and warrants issued by 
the person or persons holding the same virtnte ojjiai (a), in accord¬ 
ance with statute ( 0 ), or in obedience to writs specially addressed 
to them (p). Tlie number of persons to be summoned may be 


(c) Common Law Proecduro Act, 1802(11^ & 16 Viet. 0 . 76), e. lOS, usexlciidod 
by the Special Juries Act, 1898 (61 & 62 Viet. c. 0). 

(d) Juries Act, 1825 (6 Goo. 4, c. jO), 20, 22; County Common Juries 
Act, 1910 (10 Edw. 7 & 1 Oeo. 5, 0 . 17). 

(«) Juries Act, 1825 (6 Geo. 4. c. 50), b. 22; Common Law Procodui-o Act, 
1852 (15 & IG Viet. 0 . 7e), s. 105. 

! /) Juries Act, 1825 (6 Gao. 4, p 60), n. 22. 
g) Sea title Couaxs, Vol. IX., pp. 87 et anj. 
h) Local Qovernmont Act, 1888 (51 & 52 Viet. c. 41), a. 89. 

(i) See Central Criminal Court Act, 183-1 (4 1 % 5 tViil. 4, c. 36), s. 2. 

(jf) I bid., 8. 4. It is usual to select as grand jurors thobo who are marked 
in tne jurors’ books as special juron. 

(It) Chilty's Criminal Iiaw (1820), Vol. IV., p. 176. 

(Z) It is usual to summon thirty, as grand jurors (Uvonty-lhroo of whom are 
Bworn), and as many, as common jurors, as the volume of biisiui-Ks may scum to 


require. 

(m) Municipal Corporations Act, 1882 (46 & 46 Viet. c. 6('), ss. 165 (1). 
186 (2), (8); see title CdunXB, Vol. IX., p. 1.35. 
fn) As by a coroner or oschealur; see pp. 227, 228, anif. 

( 0 ) A« by the Comraisaionors of Sewere (Sowors Act, 1833 (.3 ft t Will. 4,c. 22), 
a, 11); or under tho Highway Act, 18.35 (5 & 6 Will. 4, c. 50), s. 89. Hoo slso 
tildes OowBTXTDXioNAL Law, Vol. VI., p. 470; Ec'Clestastkial Law, Vol. XL, 
p. 688; IlrGiiwAvs, totEEra a»d Bmdoes, Vol, XVI., p. 77. 

(p) As by tho aherifl himself in executing writs of dogit and inquiry. 



Juries. 


289 


suiumouses oo 


expressed therein (q), otherwise it will be the dirty of the summoning Sbot. & 
olhcor to take care that not less than twelve attend (r). Surnmoning 

579. The persons selected by the sheriff are served six clear —*** 

days before their attendance is required (a) with notice of the place 
and time at which they mast attend. This may be done by showing 
them a note in writing under the hand of the sheriff (or of the clerk 
of the peace or registrar, as the case may be (t) ) containing the sub¬ 
stance of the summons, or, if they are absent from their usual place 
of abode, by leaving it with some person resident there (u); or a 
summons properly attested by the Si.jiiffs seal, and bearing the 
words “ jury summons ” on the side of the address, may be sent 
by registered post, two additional days being allowed for the 
transmission (a). 

580. The cost of service by post (within certain limits) is allowed Cost of 

to the sheriff by the Commissioners of the Treasury (6). service. 


581. If not more than five days before commission day (in the Notice to 
case of assissos), or the day appointed for holding the court (in 

the oa.se of quarter sessions), it appears to the' clerk of assixe or the 
clerk of the peace, as the ca.se may be, that there will be no business 
for the transaction of which jurors will be required, he must cause 
notice to be sent l)y post to the jurors summoned to attend the same, 
diH]) 0 )isii)g with their attendance (c). 

582. Every ]ierson concerned in the summoning and impanelling Occiaratioa 
of a jury of any kind (<0 must, before acting, make a declaration that J’y 

he will not act corruptly, and neither will himself take, nor consent ® 
to any other person taking, fee or reward beyond such as are allowed 
by law (c). 

583. The names of the persons selected to serve, and served Names of 
with notice to attend, are entered in different panels (printed if for 

use in the High Court of Justice or at assizes), according as they ^ 

are suminoiieil to serve as grand, special, or common jurors. The aitached to 
_precept. 

{ij) Uudor tlic Sftwors Act, 183.'} (3 & 4 lyill. 4. o. 22), s. 11, the sheriff must 
summon not less ihan ei'.'htren nor more lluin foi-ty-oight. 

(r) Sco ]) 22ti, ante. For tlio suminoniiif; of juries to try criminal issuer see 
title OuiMiXAi. Law akd l^itocKiiuiiK, Vol. IX., p. 3d9, 

(«) Juries Act, 1870 (33 & 34 Viet. o. 77), s. 20. Though a shorter notice is 
froqueuUy accepti'd, it is apprehended taut, except in the cose of coroners’ 

1 'linos, no penalty for non-iiltendiiiice con bo imposed without such notice. 

*erB 0 U 8 Eummonm to servo as grand jurors at borough sesrions are entitled to 
seven days* notice at least (Munivijial Ourporations Act, 1882 (4d & 46 Viet. c. 50), 

B. 180 (2). 

(i) Khu p. 238, ante. 

(u) Juries Act. 1825 (6 Goo. 4, c. 50), B. 25 ; Municipal Corporations Act, 

1882 (45 & 40 Viet. c. 50), s. 180 (4). 

(a) Juries Act, 1862 (25 & 26 Viet. c. 107), s. 11, which oasts upon the 
postmaster, to whom the aummonaes ore handed, the duty of comparing the 
addresses on them with duplicates, the latter of which he stomps and returns to 
the summoning officer. 

(5) Ibid., 8. 13. 

(cj Assmes and Quarter Sessions Act, 1908 (8 Edw. 7, o. 41), s. 1 (1). 

(dq “ Inquest, jury, or tales.” 

(e) Sheriua Aot, 1887 (50 ft 51 Yiot. c. 55), s. 26. Eor form, see Schedule (iNd.). 
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nimies in each panel arran$;od in alphabetical order (/), with the 
profession and place of abode of each person appended, are then 
atliiflied to the precept, and so returned to the issuing authority (^). 
It is, moreover, the duty of the sheri^ to forward therewiih the 
name of eachspcuinl and cotinnon juror (with the place of abode and 
addition) (/t) written on a so(>arale card for the purpose of balloting 
on the trial of issues iu civil courts (t). 

Sect. 7. —Juries of Inquiry and Presentment. 

Sub-Sect. 1 .—In OenenU. 

684. Juries of inquiry and presentment are sworn diligently to 
inquire and true presentment make of the mutters which are men¬ 
tioned in the writ pursuant to which they are summoned, or which 
are given them in charge (A;). It lias been customary (0 to administer 
the oath to the foreinau first, and the others then swoar to observe 
the oath he has taken. They are bound to hear such evidence as 
is called before thorn, though it is no objection to them that they 
have personal knowledge of the matter iu hand (m). They view if 
necessary (u), and, except in the case of grand juries, receive such 
assistance as the presiding oflicer thinks fit, by comment or other¬ 
wise, to render them. 

685. Twolve concurring (o), they make a presentment in writing 
and on parchment (p), signed and sealed by each concurring member 
and by the presiding officer (q), to be by him dealt with as he is in 


(/) Precedence of rank is recognised on grand jury panels in countios. See 
p. 241, posf. 

(y) Unless the issuing authority be the sheriff himself. Upon the precept, 
warrant, or writ he certiOes: “the execiitiou of ibis precept impoai's m divers 
panels hereto annexed.” See Chitty’s Criminal law (1820), Vol. IV., p. 172, 
and title Ckiminai. liAW and Fiioceuuuk, YuI. IX., p. 859. 

(fc) “Addition,” according to Murray’s hinw Bugli-h Diutiunary, is something 
annexed to a man’s nnmo to show his rank, occupation, or place of rasideuce, or 
otherwise to distinguish him. 

(1) Juries Act, 1825 (6 Geo. 4, c. 50), s. 26. See p. 246, ptist. 

(&) JS.g., by a judge charging a grand jury, or a coroner opening tho matter 
of an inquest 

(2) The Coroners Act, 1887 (50 & 61 Viet. c. 71), s. 3 (1), and Schod. II., 
prescribes au oath, which is token conjointly, and, except with grand juries, 
juries on luBaoy inquisitions, and jurius of inntrous, the custom of eweanng 
the foreman drat has gonu out of fashion. As to juries of matrons, see title 
Gbiminal Law and Fbocedube, Vol. IX., p. 375. 

(tn) A grand juror may act upon what he has read in a newspaper (£. v. 
Bullard (1872), 12 (kix, 0. C. 353, per Bvies, J.}, and jurors upon lunacy 
inquisitions are specially sought from the neighbourhood, 
tn) P> post. 

(oj After verdict it will ho assumed that the requisite number sat on the jury 
{Lamhert v. Taylor (1825), 4 B. & C. 138). 

(p) One of the grounds, upon which it was sought to quash the coroner’s 
inquisition in the well-known case of Constance Kent (18G0), was that it was 
wntton on paper, and not on parchment. Tho Crown afterwards waived the 
objection. Bee Atlay, The Victorian Chancellors, YoL n., p. 245. 

Is) The marks of thoae unable to write must be verified by attestation (R. v. 
BUmdcls and Darlington JlaiL Co. (1840), 8 l)owl. 616; jB. v. Bowen (1829), 3 
0 . 4k P. 602), but they will be aseumed to have been made in each other’s 
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each caoe directed, or as the law prescribes. Jurors of inquiry aud 
presentment cannot be challenged (r). 

Bus-Secit. 2 .—Orand Juriet. 

686 . The function of grand juries is to make presentments to 
judicial bodies (») or personages (t), mainly of accusation (a) against 
persons against whom criminal proceedings are pending. Present¬ 
ments of accusation are (with the exception noted below) conditions 
precedent to the putting of any person on his trial before a petty 
jury (b), and are now made only after the hearing of evidence (c). 

They are reduced into writing (d), and are then called indictments 
or bills of indictment (c). 

587. Grand juries are usually drawn from the same source as whence 
petty juries, namely, the jurors’ books (/) and the burgess lists (g). grand juriei 
But in counties, other than London and Middlesex aud boroughs drawn, 
which are counties in themselves {h)j it is customary that grand 

jurors summoned to assizes should be freeholders, and persons of 
consequence ranking immediately after peers (t). 

588. At the opening of the court (A;) to which persons have been Swearing, 
summoned as grand jurors, names taken from a panel attached to 
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prot«nce {l^ewen'a Case (1834), 2 liOw. G. 0. 123). Persons of the same name 
need not oe distin^piished {/L v. Nicholaa (183(i), 7 G. & P. 538). The present¬ 
ment 01 a grand jury is neither signed nor sealed. 

i r) 2 lloll. Abr. 660; Avon. (1703), 6 Mod. Eep. 43. 

8) IS.g., justices assembled in quarter sessions. 
t) His Majesty’s judges, commissioners of assize, or rucordera. 
a) But not solely. Before being discharged grand juries may make pre¬ 
sentments upon Buojects of public importance, e.g., that it is desirable in 
oeiiain circumstances that corporal punishment shoiud be inflicted. 

(6) See title Ceiminal Law and Proceduee, Vol. IX., p. 339; stat. (1331-2) 
25 Eclw. 3, stat. 5, c. 4. The only exception to this rule is where an informa¬ 
tion has been exhibited by the Attorney-General in respect of some misde¬ 
meanour, which information, by an officer of the Grown, is regarded as 
tantamount to an indictment (4 Bl. Com. 305). The verdict of a coroner's jury, 
upon which a man can he put on his trial for murder or manslaughter, is no 
exception to the rule. 

(c) For grand jurors (as also common jurors) ore no longeV summoned from 
particular neiirhbuurhoods, or even from particular hundrMs (Juries Act, 1823 
(6 Geo. 4, c. 60), s. 13); see note (a), p. 230, ante. 

(d) In practice, before the grand jury see them; see p. 242, post. Sea also R. 
V. Ingham (1861), 5 B. & S. 237, where the procedure of a grand jury in dealing 
with indictments is discussed by Blaokbttrn, J., at p. 274. 

(e) The term '‘indictment*’ is, in the Giiminal Procedure Act, 1851 
(14 & 15 Yiot. 0. 100), B. 30, used generally to include iaformation, inquisition, 
and presentment. 

(/) Juries Act, 1825 (6 Geo. 4 , o. 30), s. 1; Central Grimuml Court Act 
1834 (4 & 6 Will. 4, o. 36), B. 4; see p. 236, ante. 

{g) Municipal Coiporations Act, 1882 (45 & 46 Yiot. & 50), s. 186 (1); see 
p. ^6, ante. 

(/#) See p. 236, ants. 

(t) 2 Uale, P. C. 154. But a person may serve on a county grand jury 
altnoTigh ho is not a freeholder (Ctus(1810), Buss. & By. 177); and the only 
peerv^o ought to serve on a jury of any dosciiption is an Irish peer who is alro 
a member of tho Bouse of Gommans {Iriah Feer'a Case (1800), Buss. & By. 117). 
(h) At county ossues by the reading of the oonujusBion, which inues undw 
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the precept (0 by the Master of the Crown office, the dork of assize, 
or clerk of the peace, as the case may be, are called until twenty* 
three have responded and entered the box (»»), when they are duly 
sworn diligently to inquire, and true presentment mako, not only 
of the articles, matters, and things “given thorn in charge," but 
“ which come to their knowledge touching the present service." 
They are furthermore sworn to secrecy {n), and cannot be 
challenged (o). 

689. The grand jury, having been sworn, receive from the judge, 
commissioner, recorder, or chairman of quarter sessions a charge, in 
which may be introduced references to recent statutory chiinges, 
the increase or diminution of crime, and otlmr mailers of public 
interest, and in which it is usual to refer to the law and facts 
bearing upon the more important cases which are to come before 
the jury for consideration. 

690. When an indictment is preferred in the King’s Bench 
Division of the High Court of Justice (p), wlicro two or more 
judges sit ns a divisional court (q), though it is tlie practice for the 
senior puisne judge to charge the grand jury, yet where there 
is any difference of opinion as to the direction to bo given it is 
the right, as well as the duty, of each judge to deliver his own 
charge (r). 

591. The grand jury', having been charged in the niamier above 
indicated, retire to consider what bills of indictment and other 
matters they shall present (s). Their proceedings are private {t). 
Indictments founded on the depositions transmitted by magistrates 
pursuant to the Indictable Offences Act, 1848 (a), or the Vexatious 


the Sign Manual at the beginning of each circuit. At tho Ccnii'al Oriminal 
Court the commission is a gonorul one, renmisiing in forco until a uevrone issues 
(Contra! Criminal Court Act, 1834 (4 & 5 Will. 4, o. 30), e. 2). 

(1) Four panels are attached to tno preempt, containing rospoctively the names 
of:—_(i.l the grand jurors; (ii.) the special jurors; (iii.) the commou jurors; 
and (iv.; tho magistrates, bailifls, and other olliceis withiu the coiuity. 

fm) ^ p. 227, ante. 

(n) The oath continues: ‘‘The King's counsol, your own, and your fellows’, 
you shall well and keep secret. You shall prosout no man fur hatred, malice, 
or iU-will, nor leave any unproseuted for fear, favour, or affection, or for any 
reward, hope, or promiae thereof”; see p. 267, post. 

fo) R. V. filieridan (1812), 31 State Tr. d43, 576. 

(p) Preparatory to a trial at bar. 

(g) As the successor of the old common law courts sitting in banc. 

(r) Per Cockbukn, Ii.C.J., in tho court of Queen’s lionuh, after the throwing 
out of the bill by the grand jpy in £. v. JCyre (1868), L. H. 3 Q. B. 487. Soo 
report of the case by W. F. Finlason. 

(«) As to delivery of bills found or ignored, see title Cuiuinal Law and 
. Frocedubb, YoL IX, p. 347. 

(«) R. V. lihodea, [1899] 1 Q. B, 77, C. 0. E., per Lord Eussell op Ifirt - 
owEN, O.J., at p. 80. In JS. v. C'oojfca [18381,8 C. & P. 582, Pati’Eson, J., thought 
it faster not to receive any CEplanatiuo of what tho grand jury meant by their 
finding, aud in R. v, Marsh [1837), 6 Ad. & El. 236, of how many hud concurred 
in the finding; and see title Okuiunal Law and PnooEDUBE. VoL IX., 
p. 346. 

(a) 11 & 12 Viet. A 42.8. 20. 
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TndictracnlB Act, 1859 (6), and on other charges which may be pre¬ 
ferred before them (c), are placed in their hands (d). 

592. A bill of indictment thrown out cannot be presented a 
second time at the same assize or sessions of the peace, but 
may be preferred to another grand jury at a future assize or 
sessions (e). 

593. Upon completion of their business, all the persons sworn on 
the grand jury return into court, where the foreman(/) announces 
that they have dealt with the bills of indictment brought before 
them, and proceeds to make any general presentments (g) which he 
and his fellow jurors have agreed upon. The judge or presiding 
magistrate makes a reply of acknowledgment, and discharges 
them with the thanks of the county or borough, as the case 
may be (A). 

594. No member of the grand jury which have found a true bill 
against any person may, if challenged, serve on the petty jury 
sworn to try that person, whether on tho same or any other indict¬ 
ment wherein the same matter is material (i). 


{h) 22 & 23 Viet. c. 17, s. 2. Strictly puking the grand jury cannot infer 
to tho depositions (/f. v. Denijy (1780), 1 Leach, 514), except by permission of 
the judge, and tli.it only upon proof of tho facts required by the Indiotable 
Offences Act, 1848 (11 & 12 V'ict. c. 42), s. 17 [It. v. U^tver and Shore (1860), 10 
Cox, (?. C. 274). T!in rule has not, however, boon strictly enforced, 
by Bvr.KS, J., in R. v. Bullard (1872), 12 Cox, 0. 0. 383, and Denman, J., in 
B, V. Gerrant (1876), 13 Cox, 0. 0. 188. 

(c) By any jieniou who likes to go before them, who must now, however, 
give live dajs’ uutice to tho proi)er officer of hia iuteiilion to do so (Assizes and 
Quarter Sessions Act, 1608 (8 Bdw. c. 41), B. 1 (8)). It is only in the cases 
provided for in tho Vexatious Indictinonts Act, 1889 (22 &, 23 Viet. c. 17), that 
previous investigation before a magistrate is necessary, though the fact that It 
should nut be necessary in every case was pointed out by the Criminal Code 
Bill CominissiouerB in 1878 os a grave defeat in the law f&eport, p. 32). 
Blickjutun, j., had previously spoken strongly on the matter [B. v. Eyre 
(1868), L. R. 3 a B. 487, 494). 

(d) As to the evidence that may be heard by a grand jury, see title 
CniMiNAL Law and Piioobdokb, Vol. XX., pp. 346, 347. The grand jurors may 
take into coiisidoration their own knowledge of the facts [B. v. 2’ong (1847), 
2 Cox, 0. C. 290); and it has been held mat where a grand juror hoard a 
witness swear in court directly contrary to the evidence which he had given 
before tho grand jury, his pievious statement might he proved. See Christian’s 
Blackstone (1809), ISth od., Vol. IV., p. 126. 

(e) See tiUe Okiminai. Law and Feoceduiie, Vol. IX., p. 347, note (m). 

\/) At county assizes it is usual to elect as foreman the person of highest 

rank impanolled. 

(y) These, no doubt, were formerly on parohmont, mgned and sealed by the 
conourring members of the grand jury. They are now generally verbal, but if 
they ore of a novel or unusually important cnaraoter the judge will direct that 
they be reduced to writing. 

(A) Soo, however, title Oniminax. Law and PaooEDUBB, Vol IX.. p. 347, 
note (n). li a bill ^ not brought into court before the grand jury have been 
discharged, it would seem that it must go before another grand jury [B. y. 
Thompeim (1846), 1 Cox, 0. 0. 263). 

{•) Stat. (1351-2) 25 Edw. 3, stat. 6, c. 3; Go. Litt. 167 b; 2 Hawk. P. 0., 
8th ed., 0 . 48, s. 27. In 12. y. Sullivan (1838), 8 Ad. A El. 831, the Court of 
Quoeii's Bench, however, refused to order a new trial where a member of the 
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Sub-Sect. ^.—Lunacy Juriet. 

696. When the judge in lunacy (k), in his order for an iuquiai- 
liou, directs the return of a jury (/), or the maHtors, after certifying 
that an inciuisition b(>fore a jury is expedient, issue their precept to 
the sheriff (m). the sheriff suiniiions (generally) thirty-four persons, 
marked as special jurors in the jurora* hook, and resident in the 
immediate nuij'bhonrhood of the place whore the iiujiiisition is to 
be held (?<), of whom not more than twenty-throe are sworn (o). It 
is, however, proper, where the estate is small, to summon only 
common jurors (jp). 

Sub-Sect. 4.— On Coroners’ Jitriea. 

696. The practice and procedure relating to coroners’ juries is 
dealt with elsewhere {q). 

Sect. 8 .—Juries of Issue and Assessment. 

Sub-Sect. 1.—In Omeral. 

697. In all causes in which issue is joined between the Grown 
and a person charged by the presentment of a grand jury (r) or by 
the filing of an information (s), and in all causes in which the 
custom (jt) or order of the court, or the parties or any of them (as 

mud jury had sat on a convicliiig potty jury without ohaltenge. A giniid 
jury may not try the sanity of any person ngninst wliom a lull is pro-senlrd (/!. 
V. ilotiyes (1838), 8 0. & F. li)u). On the subject of grand juries, see, fui'ther, 
Criminal I.aw and Piiocedure, Yol. IX., pp. 345 ft seq. 

Uc) See title Lunatics and Persons of Unsound Mind. 

({} Under the Lunacy Act, 1890 (53 ft 54 Yict. o. 5), s. 01; see title 
Lunatics and Persons of Unsound Mind. 

(m) J.unacy Act, 1890 (53 ft 54 Vict. o. 5), & 93. 

(n) Elmer, I’roctice in Luiiacv,7th ed.,p.23. A survival of the old writ of ventra 
fadas, which always directed the shciiff to summon a jury from the neighbour¬ 
hood of the pai-ish or place within which the fact to be tried wan alleged. There 
is still, however, no objectiou to a sheriff summoning a juiy from a pai'tLcular 
hundred if convenience justifies it {Tityh.r v. Lo/t (1853), 8 Exch. 2(i9). 

(o) The Lord Chancellor may, by order, regulate the number to be sworn, so 
that the inquisition be found by twelve men at least (Lunacy Act, 1890 (53 ft 
54 Yict. 0 . 5), 8. 97). _ Where an issue is directed to be tried in tbn High Court, 
under ibid., s. 94, it is conceived that twelve persons only should be sworn on 
the jury. Having regard to the langu^ of ibid., s. 94, and to the Junes Aot, 
1825 (6 Qeo. 4, o. M), s. 26, it is difficult to understand why twenty-one were 
sworn to the issue in the Ttnensend Case (1906, Times, 25th July to 13th 
August). The presence of an excessive number in the jury box may bo ground 
tor a new trial; Me note_(/), p. 226, ante. The question was again raised on the 
trial of another lunacy issue, but it was there agreed that twelve jurors were 
eufficient, and no more were sworn {R. v. CWehriat (1907), Times, 5th March). 

(p) Elmer, Practice in Lunacy, 7tn ed., p. 23. 

m See title Coroners, Yol. Vni,, pp. 259 et seq. 

(r) Bee p 241, ante. 

(s) Which may he done by the Attomey-Ooneral, or by the Master of the 
’ Crown Office upon a rule obtained in the Xing's Dench Division; see p. 241, emto. 

(t) E.g., of the Mayor's Court; see title ^yor'b Court (London). Under 
the Judicature Acts orial by jury con no longer be regarded asoustomaryin iffie 
High Oonrt in civil matters {Jenkins v. Bmhby, [1891] 1 Oh. 484, 492, C. A.; 
see also Oarling v. lU^ids (1876), 26 W. B. 123; Weddnbwn v. Pickering (1879), 
13 Ch. D. 769^ j and it seems tnat the surrendering the right to a jury may be 
mode a condition of leave to defend upon an ^plication for judgment under 
B. S. 0., Qrd. 14 (Tfof/ay. tk Braam (1899), 81 L. T. 533, 0. A.}. 
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oi right) require, a jury is sworn to try the issuea (m). Juries of bmot, s. 
issue and assessment are common or special (di). Juries of 

Issue and 

Sub-Sect, ^.-^ruhlimtion of Jury Paneb, Assessment* 

698. It is the duty of the sheriff or other summoning officer to pnbii^onof 
keop in the office of his under-sheriff or deputy, for seven days at jwy paneh 
least before the sitting of any court for the trial of issues, copies of 
the printed panels which he has returned .to any precept command¬ 
ing him to summon jurors for the trial of sucii issues, and to 
j^ermit the parties thereto to inspect the same without fee. Copies 
may be purchased for Is. each, and one must be annexed to the 
nisi pnus record or its present equivalent (a). 

599. A panel of the petty jury must, ten days at least before Person 
tho arraignment (h) (or, if the trial is to take place in the High indicted for 
Court, ten days before the trial), be delivered by the prosecution, in CTtuied to 
the presence of two or more credible witnesses, to any person copy of panel 
indicted for treason or misprision of treason (c). This require- 

ment does not extend to cases of: e ore 

(i.) Violence or attempted violence against the king’s person; 

(ii.) Counterfeiting coin, the great seal or privy seal, the sign 
manual or privy signet (d). 

Sub-Sect. 3.— Viewing. 

600. In any case in which it is expedient that the jury should Viewing, 
view a place in question, an order may be obtained from the 

court {c) that a view be had, and thereupon, on the depositing 
in the hands of the sheriff of a sum named in the order, some of 
those persons, whose names are on the panel for the trial of the 
issue, are nominated by him to visit the place, at an appointed 
time, under his conduct (/). There they are shown over it by two 

(tt) Coraparo titles Executors and Admintstkatous, Vol. XIV., p. 176; 

Husband and Wife, Vol. XVI., pp. fi28, 641. If the jury have been sum¬ 
moned, either party (with the sanotiou of the judge) is entitled to have the veidict 
of the jury, evon although the other party may cousent to judgment (Samuuy v. 
fr»ncA (1893), 9 T. L. R. 662, qualifying Twyeroes v. Qrant (l877), 2 0. P. D. 469, 

475, 0. A.). For trial by jury in the High Court, see R. 8. 0. Ord. 36, rr. 2, 9. 

(as) See p. 269, poet. 

(а) Common Law Procedure Act, 1862 (16 & 16 Viet. o. 76), ss. 106, 107; 

JuriM Act, 1870 (33 & 34 Viet. o. 77), s. 16; see also R. v. Edmonds (1821), 4 
B. ft Aid. 471, 479; R. v. Dowling (1848), 3 Cox, C. C. 609. 

(б) Beoause trial now generally follows airaignment, except in the High Court 
(Criminal Proceduro Act, 1851 (14 & 16 Viet. o. 100), s. 27). 

(c) Together with a copy of the indiotment (Treason Act, 1708 (7 Anne, c. 21), 
s. 14). 

(d) Juries Aot, 1826 (6 Geo. 4, c. 60), s. 21; see also title Oriuinal Law 
AND Pbocedure, Vol. IX., pp. 369, d arq.; and as to these offences, see ibid., 
pp. 460 et sea,, 514 et seq., 735. 

(e) Including a mastOT at chambers (B. S. 0., Ord. 64, r. 12), a district 
registrar (ibid., Ord. 36, r. 6), and, in criminal ^ttera, the derk of assize, or 
derk of ^e peace aotiug as delegate of the judge, or justices in quarter 
sessions. The applioation may be made Ex parte under R. S. 0., Ord. 60, r. 5, 
where the consent of the other side has been obtained (PieJeard v. Orecd Northern 
Itaii. Co„ [1883] W. N. 194). 

(/) Tho court oonuut, however, even by consent, order a view in one county 
by the sheriff of another, nor can a jury he comp^ed to go out of their own 
county to view (Xalins v, Dunraven [Lord) (l^)i 9 Jur. 690; BMce v. 
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persons mentioned in the order, culled “ showers,” one nominated 
by each party, and,*upon the conclusion of the view, the sherifi 
certifies that it has been had, and returns the names of the viewers 
to the proper oihoer of the court, that they may be called upon 
the jury sworn to try the issue in ((ueBtion ( 9 ). 

601. A jury may be taken to view a place in question after the 
commencement of the trial, and even after the summing-up of the 
judgo in a criminal issue, but care is taken that irregular com¬ 
munications are not made to them while viewing (h). 

Sub-Sect. 4. —Calling the Jury. 

602. Upon the coming on of the i.sBue for trial, the persona first 
called into the box to form tho jury are those (if any) who have 
viewed (a), and thereafter: 

(i.) Upon the trial of criminal issues, persons whose names are 
on the panel returned by tho sheriff, called in tho order or manner 
customary in the court (h ); 

(ii.) Upon the trial of civil causes, those whose names are written 
on the cards in the manner before mentioned, and drawn indis¬ 
criminately from a box (c). 

Sub-Sect. 6. — Challenging. 

603. Upon a full body of twelve persons being assembled in the 
box the right of challenge arises (d). Challenge is of two kinds: 

(i.) Challenge to tlio array; 

(ii.) Challenge to the polls; 

and may be exercised by either party, including the Crown. 


Jlobituion (18S9), 6 T. L. £. 31); see title Cbiuinal Law and Pbocedxike, 
Vol. IX., pp. 300, 369. 

(v) Junes iVot, lH2o (6 Geo. 4, c. SO), s. 23; Ccutmon Law Procedure Act, 
1832 (Id & 16 Yict. c. 76), s. 114. It has boon held good grouud for a now trial 
that the viewers being ougagod in another court, none of iliom could be called 
on the jury which tried the case (ATtaoiifoii. Union Ouardiana y. Lnudeil Kbtntea 
Go. (1873), 28 L. T. 614; see also title Cjuminat. and Pkuoedure, 
Vol. p. 369). 

(A) E. V. Martin (1872), L. R. 1 0. 0. B. 378 ; see, further, title CilTifiNAL 
Law and Fuocedvhe, Vol. IX., p. 369. 

(e) Sec the text, aupra. They may, however, be challenged {Anon. (1706), 6 
Mod. Bep. 211 ; see title Ciuhinai, Law and Fiiocgduub, Vol. £X., pp. 369 ti aeq. 

(1) Tho Criminal Code Bill Commission recommended that ballottiiig for 
names, at presiiut only statutory on the trial of causes (ace note (e), in/ra), 
should be extended to criminal trials. In practice it is largely resorted to. At 
the Central Criminal Court, at the commencement of each sessions, the names 
of persona summoned from tho six districts mentioned at p. 238, ante, are put 
into as many different boxes or glasses, and are drawn out, au equal miinbei 
from each, to form vuious juries who are told off between the courts. When 
a case of groat public inteiTst is to be tried the jury is drawn specially from a 
large panel, as in the trial of the Mile End Guardians (August, 1908), whore the 
names consisted of as many as throe hundred. See use tilde Cuiminai:, Law 
AND FbOCBDUKB, YoL IX., p. 359. 

fc) Juries Act, 1826 (6 Geo. 4, c. 60), s. 26; and see p. 240, ante. 

(d) Vi'care v. Lamgham (1618), Hob. 235 ; R. v. Edmonda (1821), 4 B. & Aid. 
471, 473; liarrett v. Long (1851), 3 H. H Cas. 395,410. In J*ryme v. TRehmarah 
(1842), 10 M. & W. 606, it was doubted whether jurors summoned to try a 
oause under the old writ of trial addressed to a sheriff oould be challenged; 
and see p. 262, poat. No challenge is pennisaiblo on a writ of inquiry to 
assess damages, 2 Boll. Abr, 660; Anon. (1703), 6 Mod. Bep. 43, per How, tXJ.; 
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604. Challenge to the array is exception taken to the whole 
panel of persons returned by the sheriff or other summoning officer, 
by reason of matter personal to himself, and is commonly divided 
into two classes: 

(i.) Principal challenge, where the summoning officer is in a 
position inconsistent with indifference, as by being party to the 
action, or related to one of the parties, or as having impanelled 
certain persons at the request of one of the parties, or as having 
an action pending against him by either party; 

(ii.) Oliallonge for favour, whore tlie position of the summoning 
officer is not necessarily inconsistent with indifference, but may be 
suspected. 

605. Tlie distinction between the two is one of degree rather 
than of essence (e), but on the matters constituting cause of principal 
challongo being admitted, it is the duty of the court to quash the 
array, and to order the coroner (/) (or if a similar challenge prevails 
against his jury, two elisors or electors nominated by itself (o)) to 
return a now panel. If the facts alleged are controverted, the 
court nominates two “triers” (who may be persons summoned as 
jurors) to ascertain them upon oath(/0, and if they do not consti¬ 
tute cause of i>rincipal challenge, to try further whether the array 
be impartial or favourable. On the challenge being on either 
ground uplield, the same result follows (i). 


and it was ddiibted whetlior thent was right of challongu on an issuo (involving 
less thiin £i!U) roiiiiltud to the ehorKT for trial nndor tho Civil Procudiire 
Act, ISaiJ (3 & 4 Will. 4, c. 42), 8. 17 (now repealed) (YVyine v. Tiirhmarah 
(1812), 10 M. & W. ti05). As a g^'iieml rule jurors are not to Ite challouged 
where tliere is no issuo joined hotweou jiartios. and u ^ortivri where they are 
jurors of inquiry and pre'^entment only. Coke montiuns writs to inquire of 
Wiisto and tie jyroprtelale jirolnimla as exceptions to the rule (Co. Litt.. lo8 b), :ind 
bo this woll or ill founded, it is conceived that if the ehorill or other oiScer 
taking the inquest accept jurors not properly qiialifmil, the fact would be 
ground for quashing the proceeding. See also Duncomb, Trials per Pais, o. 9. 

(c) E.;/., it is a principal chiilloiige if the sbuiitf is of kin or uHiiilty to one of 
the purtioH, but to the favour if there is affinity between the sheritVs son and a 
party’s dai^hter (Co. liitt. 156 a). Tho Juries^ Procedure (Ireland) Act, 1876 
(30 & 40 Viet. c. 78), s. 17, which whs einl>odicd in the bill preparod by the 
Oi'iiiiiual CihIc llill Connnissiou of 1878, limits the causes of challenge to the 
array to partiality, fraud, and wilful misconduct. 

(/) It. V. Ihlby (1823), 2 B. & C. 104. 

((/) Thoy nro sworn for tho purpose {ibid.). Against them and their array no 
objection can be uiaintaiuod (Co. Litt. 108 a.; 3 Bl. Com. 35.)). For the same 
reason there can be no challenge to the array of a jury summunod by the 
Muster of the Crown Office (/i. v. Kdmonds (1>S21), 4 B. & Aid. 471, 474). 

(A) The person challonging tho array, as also the challenger of a pull, must 
give nrtmd lacte evidence of cause {R. V. Savage (1824), 1 Mood. G. C. 51; H. v. 
Hnghea (1843), 1 Oar. & Kir. 235). 

(i) Co. liitt. 156 a ; for tho quashing of an array upon a succesBful 
chulleDge is matter of right, and not of the court’s discretiou (A. v. KdmowU, 
aupra, at p. 473). It is doubtful whether Ihe array can be challenged for favour 
where the Grown is a pnrty (Co. Litt. 156 a); and soo title Okiminai. liAW 
AND PnoOEDUiiE, Vol. IX., pj'. 359 ef seq. It has been laid down (Co. Litt 
156 a) tW the dotenuiualjon of a principal challenge is for the court, 
anil of a G^llenge to the favour for tiiora. Iffiu ruin as thiw baldly stated 
is unsatisfactory. If certain facts aro not m dispute the court is entitled 
■Till ought to draw from them inferences which necessarily follow (us did 
COLBRIDOB, J., in B. V. Swain (1838), 2 Mood. & £. 112, where the juron 
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If both parties challenge the array, it mast be quashed ik). 

606. The array of a tales (2) may be challenged in the same utay 
as a principal array (w), and a party is not precluded from doing so • 
by the fact that he had prayed a tales (n). The array of the tales 
is not tried until after the principal, nor by the same triors, if they 
have quashed the latter. If the plaintiff challenges the array 
of the principal panel, and the defendant that of the tales, then 
one of the principal and one of the tales act as triers of botli 
arrays (o). 

607. A challenge to the array must be made promptly (p), 
must be in writing, and must contain every cause of objection (q). 
Every cause of challenge, whether to the array or to the polls, 
ought to be propounded in such a way that the opposite party may 
have an opportunity of controverting the facts alleged (r), and of 
appealing from a decision of the court («). 

608. A challenge to the array in open court may be anticipated, 
and failure by the party intending to challenge to make such 
previous application may be visited by an adverse order as to 

ohallenged being examined upon the voir dire (see p. 251, post) admitted 
the matters complained of). Appaiontly the exit-ten co of voi'tons sots of 
circumstances had been ruled by the courts from time to time to be good 
eround of cballei^, and these i-ulmgs loft no discretion when similar facts arose. 
(See a list in “The Complete Juryman,” a book published in 1752 uftor tho 
passing of stat. (1730) 3 Geo. 2, c. 25}. This view is ooruo out by tho rocognition 
of principal challongo by the legislatero, which has enacted, e.g., in tho Jurie.s 
Act, 1823 (6 Oeo. 4, c. 50), s. 60, that certain want of qualification in a porson 
impanelled shall, if found, bo taken as a principal cballniigo, i.e., as something 
which ipso facto will necessitate his leaving the box. On tho other hand, u 
diJBfereut inferences conld reasonably be drawn from the saino facts, it would be 
proper to leave the matter to triers, and this, one way imnglno, was tho origin oi 
challenge to the favour and the traditional mothud of adjudicating upon it. 

(k) Go.Litt. 15G a; Doucomb, Tiialsper Pais, p. 9. 

(l) See p. 252, post. 

(m) JB. V. Do% (1621), 1 Car. & Kir, 238 (whoro a challenge that the sheriff 
was a Buhscriher to a society which was prosecuting was uphold). See. however, 
Leeson v. Qeueral Cousicil of Medical Education and liegutratiou (1889), 43 Ch. B. 
366, C. A. 

(n) rtean v. ZoKjrAam (1618), Hob. 233. It is too late, however, to challenge 
the array after ch^engmg the polls of tiie principal panel (Bro. Abr. tit. 
Challenge, pi. 140). As to calling a tales, see p. 252, post. 

(o) Co. Litt. 138 a ; Iknbawd'sCase (1612), 10 Co. Hep. 102 h, 104, 105. 

(p) If possible before the jury is sworn. In BruuskiU v. (JHes (1832), 9 
Bing. 13, the court would not entertain an application for a new trial where 
the applicant’s affidavit did not state that the tacts relied on hod come to his 
knowirage since the hearing. In Maam v. Vickery (180-1), 1 Smith, K. B. 304. 
and Briggs v. Souiion (18l0), 4 Jut. 1014, the fact that toe under-sherill, who 
presideu, was attorney to one of the parties was held no ground for a new 
trial; see further Brvaukill y. QUee, supra; Pryme y. Titchmarali (1842), 
10 M. & W. 803. 

iq) A challenge to the array once tried there cannot be challenge for another 
cause. For form of challenge to the array, see R. v. DoU>y, supra; and see, 
further, title ORDcnrAX. 1<aw ahd Fhoceuure, Yol. IX., p. 360. 

(r) In (/Brian v. Rt (1849), 2 H. L. Cas. 465,469, a challenge to the array was 
followed by a plea, a replication, and a rejoinder. 

(s) R. V. Eamoude (1821), 4 B. & Aid. 471,474. It was necessoTy to propound 
a imallenge in sudi a way that it might be put on the record, and when that 
was done a writ of erroi* would lie. 
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costs (Of by an application under the order for directions {a) that Shot. 8. ■ 
for cause stated in the Buramons the coroner or elisors summon the Juries of 
^ jury or that tho vunuo be changed (&). Issue and 

609. It is not a ground of challenge to the array that the jury 
has been summoned from an improperly compiled jurors’ book (<•). 

A challenge to the array of a special jury struck according to the to 

old practice {d) cannot be maintained (e). the sn^. 

610. Challenge to the polls is exception taken to individual challenge to 
members of a jury before they are sworn (/), and may be: 

(i.) Peremptory; or 

(ii.) Por cause. 


611. Clialloiige peremptory and without cause exists only, as 
of right, in cases of Ireuson and felony {g), and then only in favour 
of a prisoner standing upon his deliverance (/t). 

A peremptory challenge, once exorcised, cannot be withdrawn in 
order to be exorcised against another juror (i). But it seems that a 
defendant who has challenged for cause, which has been disallowed, 
may challenge tho same person peremptorily {k): 

612. The Crow n may challenge for cause only (Z). But the Position of 
Crown may diroct any person whoso name is called to “ stand Crown. 

i t) Wiiiuh aro now pnlindy iu tho cliscrotiou of tho judge (Ji. B. 0., Ord. 65, r. 1). 
a) II. S. C., Onl. ao, r. o. 

5) Siuco jury panels at county aMsl7.ra and on tiials in tho High Court have 
boon o|ioii Lti inpptsctiou, cluillcngoa to the airay have become almost unknown. 

(c) R. V. Rmke (1K67), 10 Cox, 0. C. 519 ; boo also O'CouneU y. R. (1844), 11 
Cl. & Fin. 156, 247, U. L. 

(tj) Heo p. 261, post. 

(ej For tho party dosirous of chjillengitig could hare had his ohullonire before 
(R. V. (^1828), 8 11. & 0. 417, //cr ljuid Tis^Tnuuisx, U.J., at p. 419). But 
tlio Cmniiion Law Ih'oceduro Act, 1852 (15 & 16 Viet. c. 76), e. 108, and the 
•Imil's Act, 1870 (33 & 3*1 Viet. c. 77), s. 16, in enacting that a general panel 
shonM bo rotui'ned for the trial of all special jury causes, conferred a right of 
('htillcngo. 

(/) R. V. Frost (1839), 9 0. & P. 129, 137, and R. v. Gum/etU (18611,4 F. & F. 

5U>, following the opinion expressed in ITojifstUl TyttdaPs Vase (1633), Cro. Cor. 

291, and 2 Hawk. 1*. C., 8th ed., c. 43, s. 1. So, whou it was discororod aftei the 
opening of the case that the prisoner hud a relative on the jury, no exception 
could be taken {R. v. U’ardle (18‘12). Car. & M 647). Challi-nge, however, has 
boon allowed up to tiho time prisoner has been given in charge {R. v. FlifU 
(1848), 3 Cox, C. 0. 66). 

(i/) (tray v. fi. (1844), 11 (3.. & Fin. 427, H. L. 

(A) Creed v. Fuher (1854), 9 Exch. 472. It would seem to follow that no 
])erciupt.ury challoiige can bo allowed upon a collateral issue, e.g.t as to whether 
Ihe pi rson arraigned has been previously convicted {R. v. Rudehffe (1746), 1 
AYm. B1 3,6). As to the number of ohnllougos allowed, see title OaunNAii Law 
AND Pkocrdukb, Vol. IX., pp. 360, 361. Any peremptory chullen^ beyond 
those permitted ^ law is voia, aud the trial will proceed as if it hud not been 
made (Criminal £aw Act, 1827 (7 & 8 Qeo. 4, c. 28), s. 3). 

(t) k V. Rarry (1837). 7 0. & P. 836. 

(k) See, however, Fitehorbert, Qruud Abridgment, tit. Challenge, 180. But 
after diuUenge for not being on the jurors’ book for the cuiTent year had been 
disallowed, a ])oromptory cballei^ was adimttod iu Mitfeahu y. R. (1868), L. B. 

3 11. L. 306, 309; see also Co. liitt. 158 a, and 8 Uawk. P. 0., 8th ed., o. 43, 

H. 10. 

(f) Juries Act, 1825 (6 Qeo. 4, c. 68), s. 29. The right of the Crown to 
lieremptory challenge was abol^ed by stat. (1305) 33 Edw. 1; see also 
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fey” (m) until the panel 1ms been called ovoi* and exhausted (n), and 
will not bo put to assign cause until it appears that there will 
iiot be a full jury without recourse to such person. 

613. The right to challenge for cause is unliinitod and may 
be exercised by a prisoner without stint after his peremptory 
challenges are exhausted(o). lie is bound, however, to conclude 
his cballenge.s, whether peremptory or for cause, before the Crown 
can bo required to justify its challenges {a). In civil causes, 
whichover party first challongos must justify every challenge before 
the other party can be required to do so {jb). 

614. Challenge for cause is goiiorally divided into four 
classes (c) :— 

(i.) Propter honoris respedmn ,—where a peer of Parliament is 
summoned (J). 

(ii.) Propter defeelnm ,—whore the person called does not possess 
the iiecessiiry qua lilicai ions («). 

(iii.l Propter affectum, —as the whole array may be challenged, if 
im])anellod by an uniudilYorent person, so bias, necessary or 
suspected on the part of an individual member of the jury, is 
ground for challenge (/). As in the formor case, the challenge is 


Mamell v. It, (lS.j7), 8 1!. & B. 5-1, TO, 71, Ex. Uh.; nu«l pop, furtlioi', title 
CiiiMiN'AL Law anu Pkockijcki:, \«i 1. IX., p. 361. 

(to) 2 Halo, P. 0.271; 2 ILiwk. P. C!., 8tli ccl., i:. 4.3, s. 3; It. v. (teach (1810), 9 
0. &. P. 499. As may also an iiidi’/Klual wlio jiroscvutcH in tlio naino nf tho (Trown 
[li. V. M'U^nan (1858), 0. 0. li., riled in It. v. nrlie (18.59), 11 1. (J, L, E. 
188, 207). It has been hdd tlint tho pi-ivilugo oxIi'mU to jni^dnnrH, hut on a 
re-calling they can onlrcliiilleiif^ for ciiuse [U. v. Hhikcman (1850),3 Car. &ICur. 
97 ; and see 2 Ilnwk. P. V.., 8th cd., c. 43, ss. 4, 10). 

(«) Which will not be niitil evorv proper attrnipt has boon made to fccuvo the 
pi-esenco of tho.«o on tho paticl wlioso duty it is to attend [It. v. Jilakeman, 
nipra, j)er CotiKinnix, C.J., at p. 1U4). Thus, if twolvo jurors whoso names are 
on the panel aro disdrarj'cd in another caso, and liecunie avnilahlo, the Crown 
may require their names to ho Ciillcd hohiro rocourse is again had to those who 
have boon ordcnkl to “ stand by.” 

i o) Jt. T. Gearh, supra, 
a) 2 Ilnwk. P. ('., 8th ed., c. 43, s. 3. 

i) Ihincomb, Trials por Pais, o. 9, where times of ohalloiigo are oxhanstivoly 
dealt with. 

(c) Co. Litt., 136 b. _ 

(d) It is stated by tbo autboritics that a poor, when called, may cbnllcngo 
himself, or bo cbollenged by either party (Co. Litt., 156 b; 3 El. Com. 361; 2 
Hawk. P. C., 8 th ed., o. 4.3, s. II, the latter,however,adding “ giiaire"). But if 
he has allowed his name to get into tho jurors’ book, it would aeom from tho 
Junes Act, 1870 (33 & 34 Viet. c. 77), s. 12, that he cannot afterwards claim 
exemption. _ Nor does it appear on what principle oithor of the parties can 
challenge him, unless it bo that ho is tlm “ peer ” of neither. At tho saiue time 
there is authority for a juror challouging Idmself [M. v. Cook (16061, 13 Stats 
, Tr. 311, 816, 317). 

(e) The fact of being over sixty years of age is not, however, a personal dis¬ 
qualification so M to bo ground for challengo [Mulrahy v. li. (1868), L. It. 3 U. L. 
306). A di(«qualification not discovered until after verdict would not bo ground 
for now trial (Peermain ▼. Mmlmy (184^, 9 Jur. 491); see p. 229, ants. 

(/) Some primA facie evidence of bias must be given before tiio person 
ohtillengod can be examined on the voir dirs [B. v. Dowlmg (1848), 3 Cox, 0. 0. 
5091. As to examination upon the voir dire, see p. 231, post. In A. v. Nicholsoa 
(ItHO), 4 Jiu-. 658, the court expressed the view tiuit the defendant s^tdd be 
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principal or to the favour (g), and, if rosiatod, is tried in the same Shot. 8. 

way, the triers being preferably the jurors who have already been Juries of 

sworn (Ji). Issue and 

(iv.) Propter delictum, —as where a poruon offering hi tuself as a Assessment, 
juror has committed sotno ciime or misdemeanour that affects his 
credit, and renders him infamous. miotunt. 

615. A person challenged may and ought to bo examined upon Kxamimition 
oath as to the matters alleged concerning him (i), though not as 

to whether be has expressed an opinion unfavourable to one of the 

parties 0), or if the cause of challenge touch his dishonour or 

discredit (fc). 

616. Persons called upon to serve as “ talcs-men” (2), and jurors Taics-men 

specially struck under the old SYstem, are subject to challenge in iuron 

specially 

struck. 

funiishoil with tho names of tho mombnra of a society which was iustiintiiig the 
pi'osecuiioji with a view to challenge if any appeitred'nn tho jury. Political bias 
by an inhabitant of a town upon a trial for riot ari->iiig tlioro bas been hold 
gi'ound for allowing n challenge (/f. v. Swain (IHIW), 2 Mood. & It. 112). On 
the othor hand, challeJigeR have boon disallowed wln'i'.} tlio juror challenged 
did not, ill other tiiuls, lind avoidint for tho Crown {Sairdm’a Case (1838), 2 
Li*w. (J. 0. 117); whoro, in nn action to jvcover a penalty for biibery at an 
eloction, tho juror was tonant ol a iiobloiuaii whi>sc brollua had boon cajulidute, 
and in a Klinilar action arising out of the same eloction htul iioeii iorfuian of a jury 
which had returned a \er«iict {Marsh v. C'ojiporJi, (1810), 0 0. & P. “ISO); whoro 
the ]iiroi’ had boon a c‘Hent of Iho piisoner (an attonioy), and ba<l visiltd him in 
gaol {It. V. Otneh (18-10), 'J C. & P. 41)9); whoro tho juror was a director of an 
insurance company, in a case to which an in.suiauco compuny was a party, 
unless his office had granted a policy to oiio of tlio parties {Craiy v. Fenn (18J1), 

Car. & M. 48); find wlicro a juror hud shown dissatisfudion with the law as laid 
down by the judge in favour of tlio party challenging iu a previous case (/’iarse 
V. liof/era flSliO), 2 F. & P. l.'»7). /oriiori, o verdict will not be sol anide on tJio 
grouud that one of tho paities was on intimate tonus with a jinur {Onions v. 

Naibh (1819), 7 Piico 208); or that a juror was shuroholdcr in a defendant 
company {Wdlianna v. Cirr>(t Weiitern liail. Co. (1858), 8 11. & 809). In 

Uaile.j v. Muaialay (1849), 18 Q. B. 815, a new trial was, howovor, grautudupou 
terms, whore a juior was a fellow coinmiltoo-miin of ouo of tlie parties. 

{g) [{ tho porsuu culkid is of kindred or godparent to a party ; hao boon his 
couiimoI or Borvunt; has oaten or drunk at bis clnirge; has iudicted him or 
returned a vordict on a simihir cause or matter; has land depending upon 
tho title about to bo tried; has been nominated by either party as his arbitrator; 
has hod litigation with either, which inipliod nialico or displeasure—all these 
circumstances would be ground for principal challenge. If, on tho othor hand, 
tho litigation had not enUiiled angry foeling, or if tho proposed juror had been 
uominatod, not os ui'bitrator, but as a commissioner to examine witnesses, it 
would be challenge to the favour. The above are some of tho Hue diatiuctions 
dravm by Coke (Co. Litt., 157 a, b). 

(/i) If challenge has been to the first juror called, and two tiiors have been 
nominated by the court, upon tho challenge being disallowed, the }>orsou 
objected to is sworn and added to tho trieis, and upon a second challougo being 
disallowed, the original triers are discharged and their places taken by tho two 
persons so found indiileront. 

(t) Juries Act, 1825 (6 Geo. 4, c. 50), a. 60; Anon, (undated), 1 Salk. 153; 
this is callod examination upon the voir dire. 

{i) Ji. V. FAmonda (1821), 4 D. & Aid. 171, 490. 

(*) Co. Litt. 158 b; B. v. Cook (1696), 13 State Tr. 311, 334; R. v. Martin 
(1848), 6 State Tr. (k. 8 .) 925. The court rofused to let a juror be asked 
whether he belonged to an association for prosecuting frauds upon txadfisiiien 
(/?. ▼. Stewart (1845), 1 Ctex, 0. 0. 174). 

(1) Bee p. 252, poet. 
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the same vr&y as if they had been summoned in the ordinary 
manner (m> 

617. It is the duty of llio jndpre on the trial of a criminal issue, 
even without challenge by the Grown or on behalf of the prisoner, 
to refuse to allow to be sworn any juror who from physical or 
mental infirmity, tomporary or permanent, is incapable of duly 
attending to the evidence (n). 

618. The improper disallowance of a challenge renders the 
subsequent proceedings before the jury absolutely void, and it is 
not within the province of the appellate court to consider whether 
the person oomplainmg has been prejudiced, and to exercise a dis¬ 
cretion as to granting a new trial (o). 

619. If a party entitled to challenge omits, by ignorance of the 
facts entitling him thereto, to exercise the right at the proper time, 
a new trial may, if the court thinks fit, be had(p). 

Sub-Seot. 6 .—Milking up the Nmnhera. 

620. When by reason of the persons summoned to attend not 
appearing, or of the number of those appearing being reduced by 
successful challenge or other cause, there is or th(U '0 appears likely 
to be an insnificient number of jurors to discharge the duties 
devolving upon them, tbe court may : 

(i.) Cause any deficiency on the special jury panel to be made up 
out of the common jury panel iq), or any deficiency on the common 
jury panel to be made up out of the special jury panel (r); 

(ii.) At the request of any interested parly (s), command the 


(m) Jurira Act, 1825 (6 Geo. 4, o. 50), s. 37 (tulcs-moii); It. v. Caneg (1877), 13 
Cos, 0. G. 645; JfZ. t. Parnell (1880), 14 Gux, G. G. 505 (juroi-s spouially 
struck). 

(n) Manull v. B. (1857), 8 E. & B. 54, 81, 109. I'lx. Ch. This duty coutinuea 
throughout the trial, and the exercine of it may bo ground fur diHchargirig a 
jury without giving a verdict. W 1 LI.S, J., at the Wells Summer Assizes in 1902, 
dischoi'ged a jumr who received news in the middle of a case that hia farm was 
on fire, and commenced the trial de uovo, although tho iniin could not leave the 
town for three hours, and it was obvious the case would bo concluded by that 
time. 

(o) R . V. Edmonda (1821), 4 B. & Aid. 471, per Abbott, G.J., at p. 473. 

(js) See liaylia y. Lvcaa (1774), 1 Cuwp. 112 (where tho array might have 
been quashed); R . v. Trnntarne (1826), 5 B. & 0. 254 (whom un uu(]Ualiiiod 
talea-nian had been sworn and porved). See, howovor, Go. hitt. I5s a; R. y. 
Sheppard (1773), 1 Leach, 101, G. G. K.; t'dlmouth {Earl) y. Boherta (1842), 
9 M. & W. 469; and pp. 246 et aeq.^ ante. 

(q) Juries Aot, 1825 (6 Qoo. 4, 0 . 50), s. 37. 

(r) Juries Act, 1870 (33 & 34 Viet. c. 77), & 19 (2). The common law practice 
.of taking mere bystanders had boon pronibiled uy stat. (1696) 7 & 8 WilL 3, 

o. 32, 8 . 3 (JH. V. HVl (1825). 1 0. ft P. 667, per Qabbow, B.). 

(•)_ Including the Grown (Juries Act. 1 ''26 (6 Geo. 4, 0 . 50b s 37), which must 
be signified by the warrant of the Attoniey-Geiioral (Short and Idellur, 
Practice of the Grown Office, 2od ed., p. 115). The warrant of tho Attonier- 
General has not, however, always been dticmed uecoHSary, uor is it when he 
personally (as distinguiehed from the Gruwu) isaparty {A.-O. y. Pnraoua (1830), 
2M. ft W. 23). See cases referred to m Arahbold, Gnminal Pleading, 2!^ ed., 

p. 206. 



JUBIIS. 


sheriff to add and annex to existing panels the names of any persons 
there present or to be found (»); 

(in.) In the exercise of its inherent power, order the return by the 
sheriff of a new or enlarged panel of jurors (t). 


SuB'Sbot. 7.— 8wearittg and Giving tn Charge. 

621. On the conclusion of the challenges, the twelve men in 
the box, or if there have been no challenges, the twelve first called 
into the box, are sworn to try the issues joined between the parties, 
and the cards with their names are kept apart until they have 
given a verdict or been discharged. From the names loft in the 
box or remaining on the panel further juries are called in the same 
way if occasion requires, and on any jury giving a verdict or 
being discharged, the cards are returned into the box fur farther 
use (c). 

On trials for treason and felony, every member of a jury is 
sworn separately id), and the prisoner is formally given into tiieir 
charge, “ to inquire whether lie be guilty or not, and to hearken to 
the evidence." Until he is so given in charge there is no necessity 
or right that he should be tried by the men already sworn (e). 

On the trial of all other issues the jury may be sworn together, 
three or four persona joining in the holding of a book. But where 
the words of the oath are repeated (/), or a solemn affirmation 


(a) “ Able men of the county pToeont.” The words would seem to point to 
persons whoFie iiampB are or might be in tbe jurors’ book. But in practice it is 
not uuusuul to i-equihition any person, whatever his residence or quaiilicatiou. 
It is to bo observed that a tidia de vimmiatanttbiia cannot be had at a tiiid at 
bar which is a tinil at common law {Hunt v. Hulha (16dS}, 2 Sid. 77; Lnybum 
V. Crisp 8 G. lit B. 397, 398); and that a custom to try by talea da circum- 

atantibm in an infeiior court is liaii, because such would admit of trial by {lersonB 
" both proiliKiite and imlii’’ {liaaclg v. haadg (1647), Sty. 16; Hall v. Knight 
(17^1), Fitz-Q. 274). As the term implies, a tales CiUi only bo had whore there 
are guvdta, i.e., where one or more of those summoned have appeared (2 Uawk. 
F. 0., 8th od., o. 41, 8. 14). 

(&} Junes Act, 182o (6 Geo. 4, c. 50), a. 20; County Common Juries Act, 
1910 (10 hklw. 7 & 1 Goo. 5, c. 17), s. 1, In li. v. Cropjier (1837), 2 Mood. 
C. C. 18, 0. 0.11., a jud^re of assize, having discharged a jury u]iou disagree- 
ment on a Satiu'day niglit, uriieied ths sheriff to rolurn a new panel of seventy- 
two on tho Monday morning: held, that he was within his powers although it 
was obiecled that no moro than forty-eight should have been suinmoneiL 
(c) At any rate on the trial of causes (^Juries Act, 1825 (6 Geo. 4, e. 50), s. 26; 
Junes Act, 1870 (33 &, 34 Viet c. 77), s. 16). 

{d) The prisoner is expressly wanicil of his right of challenge. “ These good 
men whose names you shall hear called and do appear ai-e the jury who are to 
pass between our sovereign loiil the King and j’oii upon your trial. If there¬ 
fore you would challoiigo them or any ot thorn your time Is as they come to the 
book to be sworn, and before they aro sworn, and you shall be heard.” In 
ancient times a folio Bible was placed upon a stand in view of the prisoner, and 
each member of the jury after nia name was called approached it to lay his 
hand upon it, at which moment the prisoner had a full view of him (R. v, 
Meffor (1868), Dears. & B. 468, 470, C. C. B.); and see, further, title Ghuunai. 
Law akd Paocgduaxi, Vol. IX., p. 362. 

(e) So that where on^a trial for murder a juror, after being sworn, but 
bwore the prisoner had been giVen in charge, stated that he hod conscien¬ 
tious scruples against oap'ital puuishmoiit, ho was discharged {MunaeU v. £L 
(1857). 8 £. & B. 64, 79, jSx. Oh.); and see p. 250, ante. 

(/) As is generally now the ease under tho Oaths Act, 1009 (9 Edw. 7,0.39), 
s. 2; see title Eyuibkue, YoL Xin., pp. 590 at sag. 
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mudo ('/), it is more convenient that tliia be done by each member 
of tho jury separately (h). 

622. If n pi'rs m whose name is not on the panel answers to a 
name called, and is sworn and scirves on n jury, tho proceedings 
taken before such jury may be sot aside, whether the mistake be 
discovered before or aflor veidiet, but the court will be slow to 
interfere with a verdict in the absence of a suhstantial miscarriage 
of justice, even though tho Crown or a prisoner rany have been 
unable to exorcise a right of challongo(0< 

Suh-Seot. 8 .—Conduct during the Hearing. 

623. If a juror dies or is taken ill beyond the hope of speody 
recovery, a fresh jury must be sworn (k). 

624. If, after being sworn, jurors, or any one of them, are 
guilty of misconduct, and in particular, if they separate without the 
ii'ave of tho court (f); eat or drink before verdict at tho expense 
of one of the parties (in); hold communication with any person, 

((/) Umlor tho Oiilbn Act, 1B&B (ol & o2 Viet. c. 40), e. 1. A port-oii is cniitlod 
to bo sworn in anj’ way which ho declares binding on hi.i consficiiico {Miller v. 
Salomons (1052), 7 Kxch. 475, 534, 550, jwr Ar.nEu^o^', U., and l*oi,i,ocic, C.H.). 

(/<) It is no object ion that jurors have been sworn as for Eolonv wliou they 
ore to try a inisdeiuoanour {It. v. Turner (1009), 20 T. L. R 112, C. 0. A.); see 
also titlo'ORijiiNAT. Law and Prockditkb, Vol. IX., p. 302. 

(t) If the inistalce be diseovorod before verdict, the jury should be discharged, 
and tlio tiial commenced rfe noco {Daoeg v. IfnOsm (ISIG), 6 Taunt. 400 ; Doe d. 
Aahhurt>haia {liarl) v. Michael (1S51), 16 Q. Ji. 620; It.y, I'hillipa {16(W), 11 
Cox, C. C. 14*2) ; and, oven after vcnUct,_tbp jutluo, on discovering lh.it n pci-snii 
not called had hcrvud, has refused to give judgnient and ordered liiu pn-ouer to be 
tried on another iodiclmont (/f. v. Mcteal/e & Slater (1848), 3 Uox, C. 0.220). On 
thoquostion of oi'doiiiig a now tiiul after voidict anu judgment judicial opinion 
has varied. It was refused in Wrayy. Thorn (1714), Willcs, 48S, wliero a 
diristuin name appeared on the pai\ol as Kenry inateoclof Harry; in Dicktmon 
V. /lln/re (1772), 7 Itro. Pari. Cas. 177, where a person suminonod under a 
wrong name bod not boon allowed to servo ; in ILll v. Pafes (1810), 12 lilust, 
229, where a sou bad taken Lis fu.ihor|s place; and in t’ahnouth {Earl) v. 
Ji'tberta (18-12), 9 M. & W. 409, in similar oircumstancos. Ilowovor, in 
Norman v. Beamont (1744), Willcs, 484, a new trial was ordered; and in It. v. 
J’mwcnrne (1826), 5 JB. & 0. 254 (approvod by Jjord OAMPnMLii, C.J., in R. v. 
Mellor (1858), Dears. & B. 408, G. G. H.), Hill v. Yatee, anpra, was dis¬ 
approved. In R. V. Mdlor, anjjra, a new trial was onlr refused (the judges 
being equally divided) by two bolding that the court (which was a specially 
constituted one for Crown Oases Iloserved) bad no jurisflictioii. Tho result of 
Jt. V. Me/lor, aupra, was, however, followed in Wells v. Couper (1874), 30 L. T. 
721, and in R. v. R'tthwell (1895), mentioned in Ex parte Morria (1907), 72 
J. P. 5, where a son of eighteen having tsken tho place of his fatlinr on a jury 
which had convicted, a divisional court dischorgod a rule which had been 
obtained for a certiorari to bring up and quash tho verdict. 

{k) The convenient practice, wherever a retrial is desirable by reason of the 
default of single momuers of the jury, is to call os many as lu-e loft of the old 
jury on to the new one (if. v. Bcere (1843), 2 Mood. & 11. 472; R. v. Lawrence 
(1909), 25 T. L. B. 374). But oven so the challenges (see p. 240, ante) may he 
nad anew, including in cases of treason and felony the peremptory cJiallenges 
(see p. 249, ante) of the prisoner (ij. v. Ndumrds (1812), Buss. & lly. 224, 0.0. B.). 

(1) Hughes V. if«dd(1840), 8 JJowl. 316 (a juror loft tho oouit (luring a hearing 
before the sboriil, and xeturued with ci^n ; ho had been scon talking to the 
plaintiff’s attorney in an adj<jiiiing public-houso); R. v. Hard (1867), 17 L. T. 
22(1, 0. 0. B. (a juror IMt tlio court-house without leave after being sworn). 

(fli) To eat and drink at his own expense without the leave of the court might 
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or receive evidonce, oral or documentary, out of court in ); or 
determine their verdict by lot(o); the jury may bo discharged, or 
a new trial ordered, and such conduct will be more Btrictly 
pcrutiiiised when it occurs utter the summing-up and during the 
consideration of tho verdict (p). 

625. The more expression of an opinion by a .jury at an early 
stngo of a case is not in itself such misconduct as would justify any 
person in refusing to submit his case to that tribunal, but if the 
jury do not honestly and judicially approach the question before 
them, n now trial may be ordered \q). 

626. On tho trial of any issue (r), civil or criminal, a juror may 


bo miscouiluct of a kind whicli would be viflifccd by fine (Co. Ijilt.. 227 b); but 
a now trial will randy bo ordored if tho delivery of food has not been by one of 
tho parlioK, and has not turned the event of the trial {Eeerett v. Yuudla (183:j), 

1 Nev. & M. (ic. u.) 5:J0; soo, however, Oookit^ v. llai/uen (1858), 27 L. J. (ex.) 
871, whore Pollock, O.B., ordoiod a new tri^). The niaintonanee of a jury 
i.uiiniiou'‘d to iissess the value of property under a private Act was often 
provided for in tho Act {Forster v. Taylor (1811), 3 Oainp. -19). 

{n) Co. litt. 227 b; 2 B<dl. Abr. 6H6. 'The deputy chairman of the London 
Pes'iiiiiia ro<‘eiitly diHchar;>od a jury because a woman had siioken to one of 
their number duiiiig tho iuljoiu'nuieut {R. v. Shejt/irrd (1910), 71 J. P. (Journal) 
do.)) Tho jury may, however, act upon their general knowledge and look at 
docuiiioiils of II public character when such aro sent to them by or with the 
u]ii riJViil of tlie court ( I'utiry v. Farthiny (1595), Cro. Eliz. 411; Qravea v. Hhort 
(1.198), Cro. liliz. 61«). 

(o) flolr V. Core (1725), 1 Stm. 642. Where the court was satisfied with the 
vonhi-t, .‘ilbi'it arrived at by lot, a new trial was not ordered {I’rior v. I‘ower$ 
(1<<G1). 1 K('b 811) Tho fact cannot be proved by tho evidence of the jurors 
tlu'iiisoivos (I ffide V. Ihlnml (1785), 1 Term Ren. 11; l^traker v. Oraham (1839), 
4. M. & W. 721 ; Qiiiiilaiie v. Miiinane (1885;, 18 L. R. Ir. 53, C. A.), partly 
bceuueo it would bo tho admission of a great misdemeanour, and paiily because 
otherwise no verdict would be safe. It is. however, laid down by Hale (2 Hole, 
1\ C. (Douherti’s ed., 18t)0), 299),that if jurors slate they are agrtiotl, they may 
be exnriiinod by tbo polls to sco if thoy really are so, and rf not, tiuod; 
coniiiaro Bac. Abr. tit. Juries (0.), p. 678. 

(p) This «ppetir.s to bo the ellect of the cases above cited, and of the Juries 
III toiitiori Ai.t, 1697 (60 & 61 Viet o. 18). Chitty, Criminal Practice, Vol. L, 
527, draws a distiuotion botwonn the conduct of jirrors when at the bar, and 
wlieii thoy have left it Bill the court will have regard to all the ciiomnstances 
before it jiuts the parlies to tho expense of a now trial {R. v. Kimiear (1819), 

2 B..& Aid. 462; Morris v. (1842), 10 M. & W. 137; Sal)py v. Stephens 

(1862), 7 L. T. 274 (whore the court refused to disturb a verdict when, the 
day after it was given, the foreman wrote to the successful party on behalf of 
himself and his fellow jurors asking for a rcrn'ttance). 

(») Vtimplrll V. Hackney Furnishing Co. (1906), 22 T. L. R. 318. Or the 
indgo may himself discharge tho jury and bngin the trial afresh {Jt. v. Kirhs 

a , 43 I. Ij. T. 130). The mere fimt that a juror is on intimate terms with 
the parties is no ground for setting aside a yeidict {Onions v. Naish (1819), 
7 Prioo, 203). Thero must be some positive and irregular expression of opinion 
(Ramodge v. Ryan (1832), 9 Bing. 333; Alhvm v. BauHbee 0854), 9 Exch. 738). 
On thi» princi]de the court will order a now txiul, if tne sum awarilod for 
damages nos evidently resulted from compromise {ilctU v. Voyser (1845), 13 
M. & W. 600; Kdly v. Sherheh (1866), L. R. 1 ^B. 686, 093; Marrows y, 
Londvn General Omnibus Co. (1894), 10 T. L. R- 29s, G. A.). 

(r) If there are several dimnet issues to bo tri^ in one action, the judge 
may, ovon without consent, accept tho verdict on any issue on which the jury 
can agioe, and discharge them upon tho others, leaving the parties to take the 
undemdod isi^ues down to a new trial (il/uraA v. Isaacs (1876), 4a L. J. (q. b.) 
505). Ho may also discharge them on any issue which he dooms unrirntorial 
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be withdrawn by oonsent of the parties (s), and the court may in its 
absolute discretion discharge the jury at any time before verdict 
given it). But a jury ought not to be discharged at the instance of 
the prosecution for the purpose of obtaining evidence of which at 
the trial there has been a failure (a). 

627. Except upon trials for murder, treason, and treason felony, 
juries after being sworn may be permitted to separate (&} imtU 
they retire to consider their verdict (e), and at any time before 
giving a verdict they may be allowed the nse of a fire when out 
of court, and reasonable refreshment to be provided at their own 
expense {d). 

628. It is laid down that a jury may give a verdict without 
testimony or against testimony when they themselves have cogni¬ 
zance of the facts (s). One jnror, however, should not state his 
personal knowledge of facts privately to his colleagues, but should 
declare them openly in court upon his juror’s oath (/). 

{It. T. Johvaon (1839), Macl. & Bob. 1, IL L.; Powell v. SotnieU (1826), 3 Bing. 
381, Ex. Gh.). 

(a) Kirdocna' Case (1746), Fust. 16, 22, 27. When a jiuy ban been dieebargod 
it will be assumed that the discdiarge was by consent unless it appears to the 
cuntrary on the record {Scott v. Dennett (ls71), L. H. 5 U. Jj. 234). A civil 
action does not thereby como to an cud, nud upon breach of tho torras upon 
which the juror has been withdrawn tho court may proceed to tho trial tboraof 
with the same or a fresh jury [Norhnm v. Ilillinm (1870;, L. 11. 5 0. P. 129; 
'I'homaa v. lUreler Flying Post Co, (1887), 18 Q. B. IX 822). 

(t) This the roui-t generally docs whon satinlicd that mo jury will not agi'uo 
on a verdict. As to criminal trials, soo title Guiminat. Law and Proceduuk, 
Vol. IX., p. 370; Moms v. Duviea (1828), 3 0. & P. 427; and s«o li, v. Charlie- 
worth (1861), 1 B. & B. 460. The discharge of a jury, unablo to ogree ofter a 
trial for felony, was tho sulnect of furthor considonition in Winsor v. R. (1866), 

L. B. 1 Q. B. 289, 309, Ex. Gh., whore it was laid down that the discretion of 
the judge in ordering the discharge was not open to roviow. 

(a) 8 m title Gbiminai. Law ani> Pbooeouiik, Vol. IX., p. 370; 12. v. Charka- 
worth, supra. The matter has, however, lately bMn befoi-o the Cbiu'tof Crimiaal 
Appeal, which held the discretion of a chairman of sossions to bo absolutu, who, 
on the application of the Grown for on adjournment to secure tho attondunco of 
t^e additional wituesscs, after Mveu had given their ovidonce for tho prosocu- 
tion, discharged the jury', and tried the case with a fresh one ton days later 
(12. V. [1909] W. N. 128, 0. 0. A.). 

{Ji) Juries Deteutioa Act, 1897 (GO & 61 Viet. c. 18), s. 1. Even the rule that 
the jury must not separate during a trial for murder is subject t9**tbe 
qualification that upon an emorgency, or whoiu it is necessary, a juror may 
leave his fellows (B. v. Crippen, [1911] 1 X B. 149, G. 0. A.). 

(c) After retiring to consider their verdiut, the jury are never permitted to 
sep^te, and until 1870 there was no statutory provision for their boing 
supplied with refroshmonts until verdict given. Medicino they might have 
umuff oidox' of a doctor, but not sustenanco (12. v. Newton (1849), 3 Car. & Rir - 
86 ). 

(d) Juries Act, 1870 (33 & 34 Yict. o. 77), s. 23. It is customary, however, 
to provide jurors who ore not allowed to seporuto with lodging and r^eshment 
at the expense of the county. Bee title Obiminax. Law and Pbuobdvbb, 
VoL IX., p. 374. 

(e) Dunoomb, Trials per Pais, o. 14, oitinN Plowden’s Gommenlarios 86. 

(/) Brunet V. HaHfaird Hundred (1660), Sty. 233; Fitz-James v. Moya (1663), 
1 Sid. 133; R. T. Hosaer^ (1836), 7 0. & F. 648; Manley v. Shaw (1810), Ur, & 

M. 361. JDuncomb, Trius per Fais, o. 12, mentions a case cd JJuke v. Ventria 
(1666), in which a barrister, serving on the jury, had heard evidence in a 
ease tried twenty years previously, which went to show that a deed, in 
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Bub-Seoe. 9. —Giving a Verdict and Du-tharga, Bscr. 8. 

629. Juries in both civil and criminal matters may find general 
or special verdicts. The former in criminal matters are findings 

of “ guilty ” or “ not guilty ” ( 7 ), and in civil causes are statements — 

as to the party for whicli the juries find, with the amount of 
damages assessed (h), if such finding is for the plaintiff, or the sum |rea^lrttl'’w 
awarded if the issue is one of assessment solely (t). Special verdicts special, 
are findings of specific facts (/c), upon which it is the duty of the 
court to enter judgment according to law(l), or in criminal cases to 
direct the jury to return the general verdict warranted by their 
special findings (m). 

630. The finding of a special verdict is a privilege and not an Special 
obligation of juries (n), and if they refuse to find one, or to accept a 
the direction of the judge as to what the general verdict founded a”obi!gnt?oa, 




quostJou in the case, 'was fraudulent. Demanding of the court whether he 
ought to inform the rest of the jury prirnlely of this, or conceal it, or declare it 
iu'opou couit;, ho wus ordered to come into court and state what he knew, 
not being sworn ag^in, but only upon the oath token as a juror. See further, 
note to liushelVa Case (1670), C S'tato Tr. 999, 1012. 

{g) A jury may find a pi isfmor “ guilty’* of part, and “not guilty” of the 
zest, of tiin iiiattoi's alleged m tlic indicluinnt, or that ho did the act assigned in 
manner diHeroiit (2 Hale, P. H., sth ed., 301, 302). 

(A) The juiy are not entitled to ask what sum will carry costs {Levi v. Mihie 
(1827), 4 lling. 195; Aleara v. Gn£in (1840), I Man. & O. 796; ChUrera v. 
Oreavea tlSlS), 5 Mon. & G. 578; Adania v. MuUaiid liailwag (1861), 31 L. J. 
(ex.) 3.>), tliuiigh sumo judges havo thought fit to tell them (prr Pollock, C.13., 
m Kilmore v. AModah (1858), 27 L. J. (ex.) 307); nor, in giving verdict, 
to consider any rule as to costs {Poole v. Whikombe (1862), 12 0. B. (x. &) 770: 
JiaaaeU v. Wenttveaor (1868), 16 "W. XL 710); nor to ho told if money lias 
been paid into court by a defendant (B. B. 0., Ord. 22 , r. 22), whether 
with or without admissiuii of liability {WiOiama v. Ooaae, [1897J 1 Q. B. 
471, 0. A.; Jaqtiea v. South Kaaex Waterworks Co. (1904), 20 T. L. R. 563). 
Lonl Bussell or Kii.lowen, C.J., thought tho rule a foulish one (A'lam- 
btj7’fiu'aki V. C’uoAc (1897), 14 T. L. R. 88). See, further, title Dauaqes, Yol. X., 
pp. 302 et aeq. 

(t) It has been held that where a verdict has been found for a defendant upon 
an issue which bars the action, tho jury cannot assess contingent danmges for 
tho plaintiff, with a view to judgment being entered for the plaintiff in tho 
event of a Court of Appeal holding that judj^ent should have been entered non 
obstante veredicto, without the consent of ue defendant (Newton, v. Harland 


(1840), 1 Mon. & Q. 641). 

(k) A special verdict must not consist of a meze statement of evidence 
{Hubbard v. Johmtbne (1810), 3 Taunt. 177, 209, Ex. Ch.). It must contain 
express tiudings of fact upon which, and upon which alone, judgment can be 
founded {Tancred v. Chriatg (1843), 12 M. & W. 316, Ex. Uh.; Fryer v. Roe 
(1852), 12 0.11. 437). The Court of Exchequer Chamber in R v. Saddlers Co. 
{Wardens etc.) (1861), 30 L. J. (Q. B.) 186, 200, Ex. Ch., complained of the pro¬ 
lixity of the old form of special verdict, and directed a Sorter form to ho adopted 
in future. The whole findings, however, must appear upon the record {a. v. 
Avre and CaUder Navigation (X7iufo'taXera)(1778), 2Term Biep. 660, 660). 

IV) B. 8. 0., Old. 36, r. 39. 

(m) “ This being the form observed in Crown oases for upwank of a century 
at least '* (fi. v. Dudley and Stephens (1884), 14 Q. B. D. 273, per Lord CoLERmaE, 
O.J., at ^ 280; and see B. v. Jameson (1896), 12 T. L. B. 551, 593, 594). A 
jui^ cannot ho required to find a qiecial verdict in felony {B. v. AVlday (1837), 
8 0. & P. 136, per Tjord AbIxqer, O.B.,atp, 140); and it is conceived thu 
the principle applies equally to misdemeanour. 

(n) Devizes (Jwporatwn v. Clark (1835), 3 Ad. & EL 506. 

SJ^XYlIl. . ^ 
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thereon should be, it is conceived that the general verdict as 
delivered must stand (o), subject in non-criminal matters to judgment 
being entered by the court non obstanta vuredicto (p). 

63L The verdict of a jury of issue must bo given in open 
court (g), in the presence of them all (r), and in cases of treason 
and felony in the presence of the defendant (s). It must be 
unanimous, except that in civil causes the verdict of a majority 
may be taken by consent (t). It is forthwith entered on the record 
by the officer of the court, and the sealing and signing required of 
juries of presentment are (^pensed with. The jury are then finally 
discharged (a). 

632- A jury once discharged after giving a verdict upon which 
judgment has been entered cannot be recalled to rectify the same, 
but there must be a new trial if the cr)urt considers that injustice 
has been done (b). A judge will decline to hear the reasons upon 


(o) So that if they return a verdict of " not guilty “ in spite of the iiidgo’s 
diction upon matters specially found by them, a prisoner must be dismai-ged 
(A. V. AUday (1837), 8 G. & P. 136; R. v. Jam>-son (1896), 12 T. L. R. 651,563, 
594). Compare Buahdl’a Cuae (^1670), 6 State Tr. 999; and the remaiks of 
ERSKifTB thereon {R. v. St. Aaajm'a (Dean) (1763), 21 State Tr. 847, at p. 925. 
If they insist on returning a verdict of giiiltv in spite of the direction of the 
court, the case shouhi be withdrawn from them. See ca'«e before the Recorder of 
Leicester (1909), Timta, 26th October; see further Levi v. MUitt (1827), 4 Bing. 
196.200; 2 ILtwk. P. 0., 8 th ed., o. 47, s. 12; and title CatHiNAL Law and 
PUOCEIUJRE, Vol. IX., p. 373. 
fp) B. S. 0., Ord. 36, r. 39. 

( 9 ) At the present time, in dyil buniness, verdicts are often returned alter 
tile judge has lelt the building, the jury are dibchorged by bis direction by 
an officer of the court, and judgment is asked for on tho following mui-ning, or 
even at (he next assize town. 


(r) That they may aU hear if it is rightly delivered by the foreman, for if it 
is delivered in the presence of them all their assent will ho presumed {Rtrphad 
V. Bank of England (1855), 17 G. B. 161). Where tliieo jurors were crowded out 
of court and were not popared to assent to what tho foreman said, a new trial 
was ordered {R. y. WoolUr (1817), 2 Stork. Ill); and it is a qiiertion iipn 
which the court will exercibe its discretion as to gi-antiiig a new trial, whe&or 
the associate (in the absence of the judge) rightly interpreted tho meaning of 
the jury when he entered the verdict (/Aw d. Ltwia v. (1836), 5 Ad. & El. 
129; BenReyy. Flaming 1 C. B. 479). An affidavit by a juror as to 

what took place in court upon the entering of the verdict wiU not M ex^uded 
by the rule in Struker v. Oraham (18. .9), 4 M. & W. 721 {Roberta v. 'uttglita 
(1841), 7 M. ft W. 399; Raphael v. Bunk 0 / England, anpra ; and see note (c), 
p. 259, poaf). It is the duty of the attorm-ys of the parties to be in court to hear 
the vmiot {DamiUy y. Hyde (1841), 6 Jur. 133). 

(•) But not necessarily, though usuaUy, in the case of misdomoanours {B. v. 
Ladainghan (1670), T. mym. 193). 

(() A verdict by a majority is not permitted in criminal matters. 

(a) After disoharge the court will not allow judgment to bo entered for 
larger sum thui was origiudly declared, although the jury join in an affidavit 
stating (hat it was their intention to have given a larger sum (Jaekaon v. 
ITtf/wtiMon (1788), 2 Term Rep, 261; Kilmora v. Abdoolah (1858), 27 L. J. (bz.) 
SO^. * 

( 0 ) Lomdaifa Com (1608), 8 Oo. Bep. 66 b; Doe d. Leme v. Baekr, 
In Gogtui v. nMm (1757), 1 Burr. 383, it was suggested by Lord 
huvavnoj), upon^ motion for a new trial upon the ground that me jury had not 
returned the vmdiet they intended, that the record might be amende, and he 
referred to cases where this had been done. But it is sulndtted that at the 
l^resent time the only remedy wonld be a new trid where the jury have left the 



JUfilES 


which a jary hare based their verdict, and they must not be asked 
for them (c). 

638. A jury once impanelled may try the issues joined between 
any number of persons in succession {d\ and the place of any 
member of a jury excused by the court or effectively challenged by 
a party to the new issue may be taken by another whose name is 
drawn indiscriminately from the box, or in criminal matters called 
in the customary manner from the panel (e). 

The jury is resworn on the joinder of each new issue (/). 

A jury need not be resworn to try an issue of previous con¬ 
viction, because such offence is charged in the same indictment 
and the prisoner is arraigned on the whole, though only -given in 
charge on the subsequent offence (p). There can be no fresh 
challenge of the jurors (/t). 

Sub-Seot. 10 .—Special Jwriea, 

634. Trial by jury is prtnut facie trial by a common jury, but in 
any cause or matter in the High Court in which either-party is 
entitled to a jury the issues may be tried by a special jury upon 


court before^ the iniR^ake is discovered. Bofore verdict recorded, it was not 
unusual for juries to be lirected to reconsider their verdict if it aj^ared to the 
court to be against the weight of evidence, “but” (see 2 Bawk. P. C., 81h ed., 
c. 47, 8. 11) “ this is by many thought hard.” 

(r) If t'uoj give them it is mere surplusage {Plw^utY. Kingdan^LortX){nsO), 
7 Bro, l^arl. Cos. 404). Compare Clurk v. Stevrnaon (1772), 2 Wm. Bl. 803; 
and BM liraum v. Bristol and Exeter Rail. Co. (1861), 4 L. T. 830. It may be 
convenient here to briefly recapitulate the principles upon which evidence by w 
about jurors is or is not admissiblo.^ Statement or affidavits by any^ memb«r 
of a jury as to thoir deliborations or intentions on the matter to be adjudicated 
upon are never reoeivuble (A. y. Woodfoil (1770), 5 Biur. 2661, 2667; R. ▼. 
Almon (1770), 5 Bum 2686; Vdiae v. Delaval (1783), 1 Term ilep. 11; Jadaon 

V. WBliameoH (1788), 2 Term Bep. 281 (as to the amount of damages intended 
to be awarded); U. v. H'boUfr (1817), 2 Stark. Ill; Coster v. Merest (1822), 3 
Biod. & Bing. 272 ; Straker y. Oraham (1839), 4 M, & W. 721, 724; Bentley v. 
Flemhjy (1843), 1 0. B. 479; Raphad v. Bank of JSnglawl (1855), 17 0. B. 161; 
Neshiit V. Parrdt (1902), 18 T. L. B. 310, 0. A.). A fortiori wh^ the statement 
or affidavit is not that of a juror, but of someone to whom the juror has made a 
communication {Aylett ▼. Jewd (1779), 2 Wm. Bl. 1299; Straker v. Oraham, 
Bujtra; Buryeu v. Langley (1843b 3 man. & G. 722; Davis v. Boj^ (1855), 4 

W. & 9). On the other baud, the affidavits of jurors or bystanders may be 
received as to what passed in open court on the bunging in of a verdict {Oogaa 
V. Ehiien (1767), 1 Burr. 383; R. v. Woodfall, aupra; M. ▼. Almon, supra; 
Barney v. EemU (1840), 8 Bowl. 398; Roherts y. Hughes (1841), TiLSt^f. 399); 
of the ciroumstanues under which a juror went into the bos (/^at% y. Macaulay 
(1849), IS Q. B. 816, 829) : of bis state of sobriety-when in the jnry-boz oriuiy- 
ronm (ftV parte Mtoris (1907), 72 J. P. 5); and jurors are entitled to be neaxd 
in their own defence (.SfarnfmOTcib y. Hopkins (1844), 2 Dow. & L. 602; Jones v. 
fW/(l83H), 4 W. B.262). 

(tl) Juries Act. 1826 (6 Geo. 4, o. 60), s. 26. So a jury qteeiBlly strode to 
assess ooinpensation unner the Lands OlauBeB (^nsoliwtion Act, 1846 (8 4b 9 
Viob 0 . 18), may by consent deal with any other inquiries (titd., s. 66). 

(•) See p. 246, mite. 

(f) lliis is unnecessary in a county court (County Courts Act, 1888 (61 ft 
62 Vict 0 . 43), B. 102). 

(g) R. V. SkutUmorth (1861), 2 Den. 351,0.0. B.; Ijarceny 1861 (24 ft 26 
Vi^ 0 . 66), B. 116: Prevention of OtimeB A^ 1871 ft 36 Tiot a 119), •. 9. 

(lb} A. r. Hey (1861), 2 Den. 847. 
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either party obtaining an order for this purpose under the order for 
directions (i) I and a judge may in all other cases at any time direct 
that a cause or matter be so tried (/e), upon such terms as to costs 
and other^vise as may be just (2). 

635. The term cause or matter is not applicable to criminal 
cases, and special juries are not permitted upon indictments for 
treason or felony (m), but on indictments for misdemeanours which 
are in the Xing’s Bench Division or have been moved thither by 
i-ertiorari a special jury may be ordered (ri)* wlicther the trial be 
had at bar (o), or at nisi prius before a single judge (p). 

636. All persons whose names are in the jurors’ book for any 
county in England or Wales, or for the county of the City of 
London, and who are of higher degrees than esquires; or are legally 
entitled to be called esquires (q) ; or are bankers or merchants (r); 
or are occupiers of private dwelling-houses rated or assessed to the 
poor rate or the inhabited house duty on a value of not less than 
£100 in towns containing according to the last census 20,000 
inhabitants and upwards, or on a value of not loss than £50 else¬ 
where (s); or are occupiers of premises, other than a farm, rated 
or assess^ on a value of not less than £100 ; occupiers of farms 


(0 Or giving the notices required by the rules, see 11.8. C., Ord. 3G, r. 7 (b), (c). 
B. 8. 0., Ord. 36, r. 7 (b), is uow practically obsulote, since on order as to 
the mode of trial must be obtained, and that can only be variod by an order. 

(A-) The discretion of a master or judge exercised upon an application at 
ohambers will not he lightly interfored with (Limeoit v. Jiqip (1891), 8 T. L. B. 
130). 

(0 B. 8. 0., Ord. 36, r. 7 (d). In practice a certificate for a special jury is 
never given until after the case bos been tried and the judge has hud the merits 
before him in detail. A special jury may be obtained upon a writ of inquiry 
as to damages (friee y. Wi/liatna (1836), 5 Dowl. 160). There is no provision 
for special juries as such in county couito (JSe Lmroyd, Wilimi Co., Ex porta 
Armitaga (1881), 17 Oh. D. 13, 18, 0. A.). 

(m) Junes Act, 1825 (6 Qeo. 4, c. 50), s. 30; R. v. Mayna (1863), 32 W. B. 95. 

(n) Juries Act, 1825 (6 Goo. 4, c. oC), s. 30. That juiies might be specially 
struck, except by consent, upon ti'ials other than those at bar was first aedared 
by stat. (1730) 3 Geo. 2, c. 25, s. 15. 

(o) As R. V. Gaairo (1874). L. B. 0 Q. B. 350, and R. v. Jameson, [18961 
2 Q. B. 425. 

(j>) A8.A. Y. Whiitaker Wright (1904), Times, 12th—27th January. If tried 
on circuit they are not tried in the Grown court, hut before the judge taking 
civil work. 

(y) There is much dispute as to who are le^ly entitled to be called esquires. 
Ten dosses are mentioned by the writer of the artide on “Esquires ” m the 
Encydopasdia Britanuioa, 11th ed. (1911). 

(r) Merchants are to he distins^ushed from manufoctuxers (Josarlyn v. Paraons 
(1872), L. R 7 Exch. 127, ner Bramweij:., B., at p. 129) ; see also Hamund v. 
Jethro (1611), 2 Brownl. 97 (where it was held that an ordinary shopkeeper 
,might be a merchant), and Fairmany.Ivea (1819), 1 Ohit. 85 (where it was held 
that tiim fact of perwns being retail tradesmen did not ne^tive the possibility 
of their being esquires and qualified as such to he special furors). At a siiedal 
sesaiona at the Guildhall to hear daama for exemption from jury service in the 
City of London, the meaning of the term “ morchant ” was discussed, and it was 
held that the members of a firm of colonial merchants paying £115 yearly rent 
were entitled to be snnunoned on the ipeoial jury ((1908), Timea, 8th December). 

(f) The census retonu of speoifledpiaoes may be incieiued by the addition of 
adjoining areas JkuUtf Jfnutt v. DaMsr, [1903] 1 Oh. 440k 0. A.). 
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rated or osBesBed on a value of not less tban £800; are qualified 
and liable to serve on speoial iarie8(<). 

637 . Special jurors are summoned to the courts in the same 
way as common jurors (u), but an order ma^in the discretion of fdie 
court be made for the special striking of a jury according to the old 
practice (v), and upon such order being obtained— 

(i.) In London and Middlesex the parties attend before the under- 
sheriff or Secondary (w), who has in readiness the jurors’ book and a 
list of the persons marked therein as special jurors arranged in 
al[ihabctical order with a number prefixed to each (a). These 
numbers have also been copied on to separate cards of uniform size 
and put into a box, whence, after being shaken, one is drawn out and 
compared with the name attached to the number on the list. If 
that name is objected to by either side, and the objection is upheld 
by the presiding officer—in this case the under-sheriff or Secondary 
himself—it is passed and another number drawn. Each name as it 
is approved is written on a panel until one containing forty-eight 
names is complete. 

In the (improbable) event of forty-eight names not being 
procurable from tlie list of special jurors, recourse is Lad to the 
general list in the jurors’ book. A copy of the panel when com¬ 
plete is handed to each of the parties wlio then, or on a subsequent 
attendance before the same presiding officer, reduce the primary 
nomination of forty-eight to twenty-four, by each striking off twelve 
names. The reduced panel of twenty-four is returned, attached to 
the order, to the associate’s oflice at the High Court, where it is 
annexed to the record (6), and the persons named in it are summoned 
to attend in the ordinary way. Upon the trial the twenty-four 
names on the panel so returned are balloted for by being drawn from 
a box in the same manner as names returned on an ordinary panel. 

(ii.) At assizes the parties attend before an officer of the court— 
who, if the jury ia struck before the opening of the assize, is a 
master or the district registrar, if after the opening of the commis¬ 
sion the clerk of assize—where a panel of first forty-eight and then 
twenty-four is struck in the manner above described. The under- 
sheriff (who is not in this case the presiding officer) attends with 
the jurors’ book, an alphabetical list of speoial jurors, and cards 
with numbers for the ballot (c). 


Sbot. 8. 

Jurisiof 
Issue and 
Assessment. 

Jaries 

Bpeoiidlj 

Btxaok. 

Tn London 
and 

Middlesex. 


At osaizee. 


(t) Juries Act, 1870 (33 & 34 Viet. c. 77), b. 6. 

(«) See p. 237, a««e. 

(t») Julies Act, 1870 (33 & 34 Vict. o. 77), s. 1 j. 

(u») See note (s). p. 263, post. ^ , . . 

( 0 ) In the City of London, where there is a streets* list only, a number u p^ 
to each special juror's name in the jurors’ book, wLich thus serves as the 
alphabetical list without more. ^ ^ ^ 

(b) Juries Act, 1825 (6 Geo. 4, o. 50), s. 32; Common Law Procedure Act, 
18W (15 & 16 Viot. c. 76), s. 110. If either or both of the parties do not at^d 
on the second occasion for the reduction of the numbers, the presidmg oflBoer 
mav reduce the panel iu his or their sioad (Jnon. (1696), 1 Salk. 405). 

(i) Juries Act, 1825 (6 Oeo. 4, c. 60), ss. 32, 36; ammon Law Piweduie 
AoVl852 (15 & 16 Vict. o. 76), s. 108. It is, however, wldoin that a 
Wwuld be speoially stmdt in tiie country, and the crfBeulB of some of ^ onraxte 
tLinV that the striking would take pl^ as in Middlesex before toe under- 
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(iii.) Juries for criminal issues which have been moved into 
the King’s Bench Division, if required to be specially struck, are 
struck before the Master of the Grown Office, whether such issues 
ore to be tried in London or Middlesex, or at the assizes (d). 

Jurors specially struck are entitled to the same notice as jurors 
whose names are extracted in the ordinary way from the jurors’ book. 

638. The costs of and occasioned by trial with a special jury, as 
also tlie costs of having one specially struck, are borne in the first 
instance by the party applying for and obtaining the order, but in 
the event of the judge certi^ing on the record (e) that the cause (/) 
was proper (p) to be so tried, the costs will be included in the 
general costs of the action (Ji). Application for such certificate is 
generally, and ought to be made immediately after verdict (i). 

639. When an issue is directed to be tried by a good jury it is 
usual to summon a special jury (k). 


sheriff. It would appear from the wording of the Common Law Froceduie Act. 
1862 (15 & 16 Yiot. 0 .16), as. 108, 110, and of the Juries Act. 1870 (33 & 34 
Yiot. a 77), ss. 14,17, t^t the adjudication by justices, in petty sesnuns, of 
the qualificariona of special juroTs should be Gnal, and that the proviso in the 
Juries Act, 1825 (6 Geo. 4, o. 50), s. 33, by which, with consent, a special jury 
might be struck according to the ancient mode, hus in effect been reneuled. 

(d) l^is appears to be BO according to Form 100 in the Crown Office Itules, 1906, 
thoiigh the wording of ibid., r. 147, would lead one to suppose that the practice 
intiMuoed by the Common Law Procedure Act, 1852 (15 & 16 Yict. c. 76), 
a. 110, was intended to be followed. No instance can be found of a spouial 
jury firom a distant county being struck before the Master of the Crown Offlue. 

fe) So, where the judge had granted, but had not indorsed, the certificate 
before he left the assize town, it was held too late for him to do so {(irtue v. 
Clinch (1843), 4 Q. B. 606; Leech y. Lamb (1855), 11 Exch. 437); and compare 
Foradihe v. Stone (1868), L. B. 3 C. P. 607. 

(/) *' Cause,” as used in the Juries Act, 1825 (6 Geo. 4, c. 50), s. 34, is not 
confined to civil a^ons (ff. v. Pendridge [InhabUania) (1842), 3 Q. B. 901. 

to) Judges declined to certify in Or»is v. Orode/urd (1824), 1 C. & P. 637 
(where the plaintiff was non-raited); Olemmle v. Oeorgr (1826), 11 Moore (o. pj, 
510 (where the record was withdrawn); Wemya v. Greenwood (1826), 2 C. & P. 
483 (where no facts were in dispute and the case turned solely on a point of 
law); Ewnber Iron Co. v. Janaa (_1865), 4 F. & F. 1047 (an action for culls). 
But a certificate was given on a similar action for calls where a difficult point 
was raised in a plea, which, however, the defendant did not appear to support 
{London Bank of SctAlantl v. MarahcM (1865), 4 F. & F. 1046). 

(A) Juries Act, 1825 (6 Geo. 4, o. 50), s. 34. Where the judge cm'tifies, the 
masw must allow full costs {Broadriek v. Clark (1823), 12 Price, 154); and as 
regards allowances to jurors, the amount acti^y paid them {Ouraam v. 
Durham (1816), 2 Chit. 154). 

(t) This provirion both in the present and in preceding Acts has been strictly 
construed. Iiord Ellbeboboxjoh, C. J., refused to certify the morning after the 
trial {Waggett v. Shaw (1812), 3 Camp. 316). “A reasonable tune” was 
admitted m Okri^ v. Bithardeon (f842), 10 M. & V7. 688, but Lord 
ELZJarBOBOPOn's view has been more recentiy followed {Wdiater v. Appleton 
(1890), 62 L. T. 704; Qriffitha v. GriMha (1898), 14 T. L. B. 184; and see 
'Slnppw and Skipper v. Bodkin (1860), 2 8w. ft Tr. 1; DiUon v. Caffrey (1872), 
61. B. Eq. 363). As to where the parties agreed that the costs, to whomsoever 
awarded, should include those of a q)eoud jury, w that the judge should certify 
on the determination of a special case, see Oema v. Gorton (1846), 16 M. ft 
186; SerreU v. Derbyahire, StaffdrdaMre and Woreesterahire Junetii 
(1861), 10 C. B. 910. 

(*) Kic* 

pnoitioewl 
of sttaunetting 


Jundion Bad. Oo, 




Jnms. 


MS 

640. No perron ie exempted from serving on a common jury by Sbov* 8. 

rearon of his being marked as a special juror in a jurors’ book, or Juries of 

being qualified to serve as a grand juror (i), and it is the duty of the JBsne Imd 
sheriff or summoning ofificer to extract a panel of common jurors Assessment 
indiscriminately from the jurors’ book (m). Special jutom 

, OQ common 

Beot. 9.— Juries Specially Constituted. jnriea. 

Sub-Seot. 1.— In the County Cowrie. 

64L The law relating to juries in the county courts is dealt Conntj coort 
with elsewhere (n). 

Sub-Sect. 2.— Under the Landa Claiues Conaolidalion Act 

642. The law relating to juries summoned under the Lands juries mider 

Clauses Consolidation Act, 1845 (o), is dealt with elsewhere. Landaoiauaea 

CooBolidation 

Sub-Sect. 3 .—In the Mayotte Court, London. 

643. Although by consent in writing the parties to any cause Trial by jury, 
may leave the decision of any issue of fact to the court, yet trial by practice 
jury is a rule of procedure in the Mayor’s Court, London (p), and o* ***““*•>• 
there is no power therein for the judge to enter judgment contrary 

to the findings of the jury (d). 

644. Jurors are summoned to the Mayor’s Court. London, by the How jonm ‘ 

serjeant-at-mnce (}) from the jurors’ book, which is prepared and . 

kept by the Secondary (*), of all persons within the City of London 

duly qualified and liable to serve (£). 

645. Si^cial juries are not summoned except upon order of the Special juriea. 
court obtained upon application of either party, when they are 
nominated and reduced before the Secondary (u). 

rules made in pursuance of the Common Law Froccduro Act, 1852 (15 & 16 Yict. 

0 . 76) (see r. 46, Uilary Term, 1853), vhicli were unrepealod by the Judicature 
Acts. The orders for the issues in lunacy in He Scott {IBM), 21 Gh.D. 116,0.A., 
and in He Farrell (1910), Times, 16th November, wore that they he had and made 
before good j uries. In the latter case the number sworn was twonty-three. 

(0 Juries Act, 1870 (33 & 34 Viot. o. 771, s. 19 (2). 

(m) This rule is more or less generally observed in the counties, thanks to the 
attention frequently called to it by the bench (see remarks by IIkahwbXiIi, B., 
i-ecorded in j^le's Jury Laws, p. 109), and j^rforce in the City of London, 
where, owing to high rentals, special mrors largely outnumber common jurors. 

(n) Seo fitie CouilTT Courts, Vol. Vin., pp. 620 et aeq. 

(o) 8 & 9 Viot. c. 18. See title CoKPUtsoav FuBCH.iSE OF Land and 
OOMFENSATION, Vol. VI., pp. 76, 86 et seq. 

(p) Common Ijuw Procedure Act, 1854 (17 & 18 Viet. c. 125) s. 1; and 
Mayor’s Court of London Procedure Act, 1857 (20 & 21 Yiot. c. clvii.), s. 51. 

The “ ventre faciaejuratorea ’’is still attached to the record, and judgment when 
entered on the poatm must, it trial has been bail without a jury, recite that 
that has been done by consent; see forms used in the Mayor’s Cor^, printed in 
Qlyu and Jackson’s Mayor’s Court Practice, 2nd ed., p. 207. As to the Mayor’s 
Court, see generally title Mayor's Court (London). 

(q) EMierte v. Banoi'oft (1895), 14th March, 0. A., unreTOrted. 

(f) ^0 executes the process of the court similarly to the sheriff in the High 
Court; see Order of Queen in Council, 20th November, 1863; Be BoUam, 

Ka parte lYarren (1885), 54 L. J. (q. b.) 320, C. A. 

m The permanent undor-sherifl in the City of London; see p. 230, ante. 

(() /.e., pursuant to the Juries Act, 1825 (6 Qoo. 4, o. 50), m. 50; Act of 
Common Council, 22nd September, 1853. 

(u)' Common Law Froceauro Act, 1862 (15 & IG Viot. o. 76), s. ItO; Order oC 
Queen in Council, eupra ; and see p. 26t, ante. 
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646. A view may be ordered, and generally the provisions of the 
Common Law Procedure Acts and the rules made thereunder have 
been made applicable to the court (v). 

Sub-Sect. 4 .—In Local Cowrit under FHvate Acta or by Custom. 

647. The law relating to juries for the trial of issues in borough 
and local courts, established under private Acts or by custom (w), 
is referred to elsewhere (a:). 

Sect. 10 .—Payimnt of Jurors, 

648. Jurors, in discharging the duties of their office, perform 
a public obligation, and, primd fade, are entitled to no remunera¬ 
tion in connection therewith. This rule is invariable where issue 
is joined between the Crown and a person charged with a criminal 
offence, except where an indictment for misdemeanour has been 
moved by certiorari into the King's Bench Division, and is ordered 
to be tried by a special jury. 

No fee has ever been paid where a jury has failed to agree upon 
a verdict and asked to be discharged (a). 

649. The usual fee of a special juror wherever serving is one 
guinea for each case in which he is sworn (b), with a farther fee of 
one guinea where a view is ordered to be had (c). 

650. Common jurors are accustomed to receive: 

On each cause tried in London at the High Court, Is. (d); 

On each cause tried at nisi prius on circuit, 8d. (s); 

Upon writs of inquiry held before the sheriffs of London, 4d. (/); 

(v) Mayor’s Ooiirt of London Frocediire Act, 1857 (20 & 21 Yiot. c. clvii.), 
£. 46, and Order of Queen in Council, p. 263, ante. 

(w) As under the Salfoitl Hundred Court of Record Aot, 1868 (31 & 32 Yict. 
0 . exxx.), s. 67. 

See title Courts, Yql. IX., pp. 129,135 aeq. 

(a) The origin of recognition of jurors' services was the collation with which 
the winning party was accustomed to regule them after verdict found; see the 
history of lemunerating jurors summarisod in Viehcry r. London, Brighton, etc. 
Bail. Co. (1870), L. R. 5 0. P. 165, per BoviXiT., O.J., at p, 169. If it was given 
before verdict by the party which won, the verdict could not stand: aliter if by 
the loser. But it might bo given by the winner after a privy verdict (7/areMtb 
V. Flaeock (1604), Cio. Jac. 21). See further Duncomb’s Trials per Pais, c. 12. 

(&) Vickery v. Loridon, BriyMon., etc. Bail. Go., ewpra. The fee is earned oven 
if the jury is discharged by consent as soon as sworn, although by statute it is 
entirely within tho discretion of the judge whether any and what payment is 
made (Juries Act, 1825 (6 Geo. 4, o. 50), s. 35). Tho court has no power to 
order a larger payment even on a protracted trial, though pressure is frequently 
brought both by the presiding judge and the jurors themselves upon tho 
partieB to agree to maho the payment of tho guinea a daily one, and the aggre¬ 
gate costs in the cause. 

fcl See p. 265, post. 

, (a) A survival of the fee customary on triala at bar. 

(e) 'Whon they were brought from a distant county to a trial at bar in 
London they got £5 each; see Vi^dtery v. London, Brighton, etc. Bail. Co., 
supra, and p. 2W, ante. 

(/) "The juror’s groat.” It is staled that under writs of extent and el^ii 
(now rare) thoy get la Customory payments also are made in other courts 
of local jurisdiction, ell of which it is impossihlo hero to enumerate. Thus 
in the courts leot of the three manors of Southwark hold in OotoW of each 
year it is stated that a sum of money is divided between the jurors: see, 
further, title OouBts, Yol. IX., p. 202^ 
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On each cause tried at the Mayor’s Court, London, 2d.; Bm. lo. 

Ill county courts, 1«. for oach caseC?); 

Upon inquiries to assess compensation under the Lands Clauses of Jurofs. 
Consolidation Act, 1845 (h), 10«. Cd. (i); — 

At inquests held before coroners virtute officii, such fee as the local 
authority may, by published schedule, permit the coroner to pay (j). 

661. Upon views, wherever held, there may be'paid, in addition 
to reasonable travelling expenses and 5«. a day for refreshment— 

(i.) To each special juryman per diem, one guinea; 

(ii.) To each common juryman per diem, Ss. (fc). 

Seot. 11 .—ReUef after Service. 

662. No person is liable to serve as a juror in more than one Oenenlly. 
court on the same day (/); or upon any jury or inquest(m), other than 

a grand jury in counties (}t), mora than once a year, unless all the 
jurors qualified and liable have been already summoned daring the 
yoar(o); or in any court (other than a court of sessions of the peace 
for his own county) in the counties of Essex, Kent, and Surrey, for 
twelve months after service at the Central Criminal Conrt(p); or as 
a common juror in the TIigh Court or Central Criminal Court, for two 
terms after previous servico(q); or as a common juror at assizes in 
Wales and in the four counties of Hereford, Cambridge, Huntingdon, 
and llutland, for a year, in the county of York for four years, and 


(. 9 ) Comity Courts Act, 1888 (51 A 52 Yict. c. 43), s. 101; County Court 
Buies, Ord. 22, r. 1. 

(A) 8 & 9 Viot. c. 18. 

{/) TIuh is not statute^, but in many places {e.g., the coun^ of London) it is 
domandod by ibo sheriff from the partis prosecutmg the inquiry and paid 
without doiinu:. 

(/) Coroners Act, 1887 (.'iO & 51 Viet. c. 71), s. 26. This‘foe in the county 
of London is nut to eicccod 28 ., and is not to ho paid unless the person 
claiming it has lost a day’s work by his attendance. Uudov the Juries Aot, 
1870 (33 & 34 Viet. c. 77), s. 22, all common jurors wero to bo paid lOs. 
for ouch caso. The provision was, however, almost immediately repealed (stat. 
(1871) 34 & 35 Viet. c. 2 ), without prejudice to any claim to payment they 
might have hod under the irepoaled provisiou. 

(A) Buie 49, Hilary Term, 1853, which, os regards juiymen, is enressly 
excepted from the repeal effected by the B. S. C., 1883, App. O; see (mitty^ 
Practice, 610. 

(0 Juries Act, 1870 (33 & 34 Viet. c. 77), s. 19 (3). 

(m) Including, it is submitted, a coroner’s inquest. As to the construction 
put umn “ juries or inquests,” see B. v. Dutton, [1892] 1 Q. B. 486. 

(n) The exemption, however, applies to grand jurors in boroughs (Mimicipal 
Corpoiatiuns Act, 1882 (45 & 46 Yiot. o. 50), s. 186 ( 6 )). 

(^ lUd .; Juries Act, 1870 (33 & 34 Viot. o. 77), s. 19 (1). The latter 
speaks of jurors not “in the jurors’ book,” but “ ou the list,” a vague expres* 
uon, which may, however, be applicable to the lists kept by the ooroners’ 
ofBcers or supplied to the county courts. 

ip) Oeutnu Criminal Court Act, 1834 (4 & 6 Will. 4, o. 36), s. 4. 

( 9 ) Juries Act, 1825 (6 Geo. 4, c. 50), a. 42. The statute says “any session 
of n/st prriua or of gaol deUvory.” But soe Interpretation A^, 1889 (02 A 58 
Viot. 0 . 63), B. 13. It is a condition of claiming the relief referred to in this 
and the two foUovring exemptions referrod to in the text that the juror be 
furnished with the certificates which it is the duty of tho sheriff or tne derk 
of the peace to deliver upon request (Juries Ast, 1820 (6 Qeo. 4| 0 . 00), as. 40, 
41}, on payment of li. in euh ease. 
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8 B 0 T. 11 . in any other county for two years, after previous Bervice(r); or as a 
Relief after common juror at quarter sessions in Wales and the four counties 
Service, of Hereford, Cambridge, Huntingdon, and Hutland for a year, and 
in other counties for two years, after previous service(«); or in county 
courts, more than twice a year, or within six months of having 
served in the High Court or at assizes (a); or at more than one inquiry 
iin deT the Lands Clauds Consolidation Act, 1845 (5), in any year (c). 

Sheriih’ 653. With a view to the fair distribution of service, it is inoum- 

record of bent upon sheriffs to keep in the jurors’ books an alphabetical 
ImoB’serTice. j-ggigterof persons who have served as common jurors in the^ High 
Court or at assizes, and as grand or petty jurors at county sessions of 
the peace, with the times of their services, the necessary details as 
to service at sessions being furnished to them by the clerks of the 
peace (d). 

Exemptions 654. It has become a practice among judges and recorders to 
granted under direct that jurors who have served before them in cases which have 
occupied an exceptional length of time shall be excused from further 
bj judges. service for a stated period, and even for life {e), and to order certiff- 
cates of exemption to be delivered to them by the officer of the 
court. It is submitted that this is without authority, and that the 
certificates so issued are of no legal validity (/). 

8eci. 12.— Offences in connection mth Juries, and Penalties 

attaching thereto. 

Immunity of ^55. No juror, properly impanelled (< 7 ), is accountable for, nor 
jarora while will any action lie against him in respect of, anything said or done 

discharge of his office {fi). 

’r) Juries Act, 1825 (6 Qeo. 4, c. 50), s. 42. 

'sj im. 

|a; County Courts Act, 1888 (51 ft 52 Yict 0 . 43), s. 102. 

(5) 8 ft 9 Viet. 0 . 18. 

(c) 7 lid., B. 57. 

rd) Jiuies Act, 1825 (6 Qoo. 4, c. 50), as. 40, 41. 

(e) As by Biouau, J., in Toatal, Broadhurst, Let A Co. s. Ltmdtm and 
Lancaahire Fire Insurance Co. (l908),.2Vnte«, 2l8tMay. 

(/} Tx)rd BuasEiiL of Eillowen, O.J., in B. v. Januaim (189C), 12 T. L. B. 
551, 580, considered that be had the power to do this, but he referred to no 
authority and rather assumed that tnere was procodeut. The practice is said 
to have grown up unoe the Ttchbome trials, and to cause great inconvoniouce 
to summoning oMcers to whose knowledge the issue of these cerLllicutes is not 
brought. See remarks of Ojianneu:., J., in the 2'imea, 22nil June, 1910. 
Dahueo, J.,_said in 1907, that the proper course for an exempted juror was to 
send his certificate to the associate of the court (Tirnes, 2ud March); and 
Judge LuMliB'r Smith recently stated in tiie City of London Court that 
although a certi^te of raemption (for ten years aftw service at the Old Bailey) 
^uld be recognis^ in his court, it was the businees of the person summonea 
'i exhibit his emtifioate to the summoning officer {Timet, 26th July, 1910). 

(p) The piivilegfe would not extend to a person not rotuinod by the sheriff 
who by oon/edersoy witli the clerk of the court jorocured himself to be culled 
and sworn on a jury with intent to serve some malicious purpose (Scarlet’e 
Cate (1612), 12 Co. Bep. 98). r. v 

(A) BMdfe Case (1870), 6 State Tt. 999; B. r. Skimner (1772), Loflt, 86; 
^ we Hallam’s Qowcutional History, ok. 18. The subjeot was 
in Fhgd T. Barker (1607), 12 Go. Bep. 23, where a grand juror had beait 
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666. It is contempt of court to use or threaten violence, or even 
to use threatening or abusive language in or near the courts to a 
juror, and such an offence will be dealt with summarilf upon 
complaint made(i). 

667. Any juror intentionally personating any person by answer¬ 
ing to his name when called, or guilty of any of the acts of 
misconduct before mentioned (J), or being member of a grand jury 
who has disclosed to a person indicted the evidence against him (k), 
is guilty of a misdemeanour. 

668. Any person liable to serve on a jury for the trial of issues 
in the High Court of Justice or at assizes, on grand and petty 
juries at courts of sessions of the peace, and at inquiries held pur¬ 
suant to the Lands Glauses Consolidation Act, 1845 (1), whether as 
specially summoned or as tcUes-maxi, and not answering to his 
name when called, or withdrawing himself from court without leave 
after appearance, is liable to such fine as the court in its discretion 
may impose upon him, which fine, in the case of a viewer, is not to 
be less than (m). 

Similar provisions apply to attendance at the Mayor's Court, 
London (n), and in county courts (o), and to inquiries or inquests 
taken before sheriffs, coroners, or commissioners (p) (other than 
those already mentioned), except that the fine they are empowered 
to impose must not exceed £5. 

In like manner jurors summoned to serve in inferior courts 
(whether in the City of London or elsewhere) are liable to be 
fined for default sums varying from 20s. to 40«. (q). 

indicted for conspiracy. A juror cannot bo indicted for breaMng bis oath u 
juror (1 Ilawk. P. 0., 8th ed., c. 27, s. 6). 

The rule above expressed falls under the general principle that no action 
wUl lie for words written or spoken in the course of any judicial proceeding 
(see Heruleraim v. Hroamhead (18d9), 4 H. & N. 569, Ex. Ch., per CaOMPTOU, J., 
at p. 579}. The principle has been discussed at great lenglh in the numerous 
caHes relating to privilege of judges, inferior as well as superior, e.g., SaAt v. 
S<a»i8/7cfc/J'18(»8), L. R 3 Exch. 220 (county court judges): Laie v. LleweUgn, 
[19)1011 K. B. 487, 0. A. (magistrates); Munster v. Lamh (1883), 11 Q. B. D. 
588, 0. A. (counsel); Seaman v. Netherdi/t (1876), 2 0. P. D. 53, 0. A. 
f witllGGHSGS) • 

N) 1 Hawk. P. 0., 8th ed., c. 6, s. 8 ; Duncomh, Trials per Pais, VoL I., c. 13; 
and see further, as to embracery, title OaiMXNAL Lav and Prooeduxe. 
Vol. IX., p. 489. 

(j) Bee p. 254, ante. See also title CoKTEUPT OP Court, Attaguueht aed 
C oMWiTTAi., VoL VII., p. 296. 

(A) See title Obimieat, Law and Procedure, VoL IX., p. 346, note (&); and 
p. 242, ante. 

(l) 8 & 9 Viet, a 19. 

(m) Juries Act, 1825 (6 Geo. 4, c. 60), ss. 88, 51; Municipal Corporations 
Act. 1882 (46 & 46 Viot. o. 60), s. 186(7); Lands Clauses Consolidation Act, 
1845 (8 ft 9 Viet, a 18), s. 44. Special jurors summoned to try a cause out of 
the ODunty in which it arose may be fined {Laphurn v. Crisp (1838), 8 0. ft P. 
397). 

(n) Mayor’s Court of London Procedure Act, 1867 (20 ft 21 Viot. o. dvti.), 
Ss 49s 

(o) County Courts Act, 1888 (51 ft 62 Viot. e. 43), s. 102. 

(«] Juries Act, 1825 (6 Geo. 4, o. 50), a. 53; Coronen Act, 1887 (60 ft 61 Viet. 
0 .71], B. 19; and compare Sewers Act, 1833 (3 &'4 Will 4, c. 22), s. Z1, 

( 9 ) Juries Act, 1825 (6 Geo. 4, c. 50). B. 54. 
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659. By a pro'idsion pecuHar to the Lands Glauses Consolidation 
Act, 1845(a), the sheriff or other officer presiding at an inquiry 
may impose upon any defaulting juror (in addition to the 
discretionary fine which may be imposed in the Hi^h Court) a fine 
of £10, to be applied, so far as it will extend, in satisfaction of the 
general costs (a). 

660. No person is liable to any penalty for non-attendance on 
any jury (b), unless the summons requiring him to attend is duly 
served six days at least before the day on which he is required (c). 

No fine imposed for non-attendance on a juror may be 
estreated for fourteen days, nor until the person fined has been 
informed by the officer of the court by letter of the imposition 
thereof, and has had opportunity of forwarding an affidavit of 
the cause of his non-attendance with a view to the fine being 
remitted (<1). 

661. Sheriffs and summoning officers (e) may be fined, in the 
discretion of the court (/), if they wilfully return any man for 
service (except on a grand jury at county assizes) whose name is 
not in the jurors’ book then properly in use {g) ; or if they wilfully 
return for service on a jury (other than a grand jury at county 
assizes or a special jury) the name of any persons who by reason 
of previous service are exempt (/<); or if they t^e reward for excusing 
service (i); or if they fail to give the persons liable to serve the 
proper notices for their attendance {k) : or, as regards summoning 
officers, if they summon any man whose name is not specified in the 
mandate or warrant signed by the sheriff {1). 

Sheriffs or their deputies may be sued for a penally of jj£50, 
if without proper cause they alter the list of jurors containod in the 
jurors’ book; or if they fail to provide the cards previously 
mentioned ; or if they fail to prepare and keep for inspection' copies 
of the panels; or if they fail to register the service of jurors, and 
to deliver ceiidficates thereof when required; or if they neglect to 
hand over to their successors the jurors’ books for the preceding 

(a) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 44. 

(b) Except a coroner’s jury; seo p. 239, ante, and title Cokoneiis, Vol. YIII., 
pp. 259 et seq. 

(c) Juries Act, 1870 (33 & 34 Yict. c. 77), s. 20. Grand jurors at borouf^h 
sessions are entitled to seven days* notice (Municipal Corporations Act, 1882 
(45 & 46 Yict. c. 50), s. 186 (2)). 

(d) Juries Act, 1862 (25 & 26 Yict. c. 107), s. 12. The person summoned 
may send an affidavit or dxoiise on. the day on which he should have attended; 
or he may himself appear and arce an excuse which the court may in its dis¬ 
cretion accept. But counsel will not be heard on his behalf, at all events 
without an affidavit of facts (Gtime v. Nicoll (1834), 8 Dow). 115). 

• (e) not those izTOKutarly appointed. Pena) enactments must be strictly 

construed {WiUiama v. TAomaa (1840), 4 Exch. 479). 

(/) Including a court of quarter sessions (Juries Act, 1825 (6 Geo. 4, o. 50), 
B. 13). 

(a) Ibid., a. 39. 

(a) Jhid., 8. 42. 

m Jbid., 8. 43; JB. v. Whitaker (1778), 2 Cuwp. 752. 

(«} Juries Act, 1825 (6 Geo. 4, o. 50), s. 43. 

(I) Ibid. ' 
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four years (m); or if they fail to discharge the obligations imposed 
upon them by the Lands Glauses Consolidation Act, 1845 (nX 

662. Clerks of assize and of the peace, associates, and other 
officers of the court, who wilfully record the appearance of a juror 
who has not in fact appeared, may be fined in the discretion of the 
court (o). 

663. Fines imposed by any court (including inferior courts but 
not including sheriffs’ and coroners’ courts) are levied and applied 
in the same way as other fines imposed by the same court (p), and 
sheriffs or coroners imposing fines make out and sign certificates 
containing particulars of the person fined and the amount of the 
fine, which they transmit to the clerk of the peace for the county 
in which the person resides before the holding of the next 
quarter sessions, when the fines are levied and applied as if there 
imposed (q). 

664. Clerks of the peace who fail to discharge the duties cast 
upon them in regard to the issuing of precepts and providing of 
forms; the preparation of jurors’ books, the correction of them 
upon notification from a justice that an overseer has been convicted 
of wrongfully omitting or inserting a name (r), and the handing of 
them over to the sheriffs; the delivery of certificates of exemption 
to those who shall have served on juries at quarter sessions, and 
the transmitting of lists of such to the sheriff; and clerks of petty 
sessions who fail to give notice of the special sessions to the 
overseers and other persons concerned (s), are, in the same manner 
as sheriffs, liable to be sued for a penalty of £50 (t). 

665. Overseers who neglect to make out lists upon receipt of the 
precept and prescribed forms from the clerk of the peace (a); or 
omit from them names which should be inserted and insert names 
which should bo omitted, whether for reward or not (b); or wrongly 
describe the persons therein included; or fail to publish or refuse 
inspection of the lists or copies os prescribed; or neglect to attend 
the special sessions, or when there refuse to produce the lists, answer 
questions upon oath, or give inspection of or permit extracts to be 
taken from the poor rate, are, upon summary conviction before 
a justice, to be fined a sum not exceeding £10 nor less than 
40«. (c). 

i m) JurioB Act, 1825 (6 Geo. 4, o. 50), b. 46. 
n) 8 & 9 Viot. 0 . 18, b. 44. 
o) Jiniea Act, 1825 (6 Qeo. 4, o. 50), b. 39. 

p) Ihid., SB. 64, 55. On refuBal to i>ay, the judm or officer of the court 
Bigne a warr&ut xmdor which a distress iB levied, and, if neceseary, the goods 
aud chattels of the defaulter are sold. 

(q) Ibid., 8. 63; Coroners Act, 1887 (50 & 51 Yict. o. 71), 8. 19 (4). 

(r) Julies Act, 1826 (6 Qeo. 4, o. 60), b. 45. 

(a) No penalty is provided if they fail (in aooordanoa with the Juries Aot, 
1862 (25 & 26 Yict o. 107), B. 9) to forward the lists to the clerks of the peace, 
(t) Juries Act, 1825 (6 Geo. 4, o. 50), s. 40. 

(a) Bee p. 233, ante. 

(h) The Juries Aot, 1870 (33 & 34 Yict. c. 77). s. 18, reduces the penalty to be 
imposed upon suounary conviction for this offence to a sum uot oxoeeding 40f. 
(e) Jurise Aot 1825 (6 Geo. 4, o. 50), ■. 45. 
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JURISDICTION. 

See A-dhibalty ; Bankbuptov anp Imsolvenot ; Gonvliot op Laws ; 
OouNTT Goitbts; CotTBTs; GriuInal Law and Pboobdvbb; 
Dependencies and Colonies ; Execdtion ; Exboutobs and 
Administbators ; Exxbadixion and Edoixitb Offendebs : 
Husband and Wife ; Magisxbaxbb ; Mayor’s Court (London) ; 
Shipping and Natioaxion. 


JURORS. 

See Compulsory Purchase of Land and Compensation; Consti¬ 
tutional Law; Cop^nbrs; County Courts; Criminal Law 
AND Prooedubb; Juries. 


JUS TERTII. 

See Intbbplbadbb ; Trespass. 


JUSTICES OF THE PEACE. 

See Courts ; Criminal Law and Prooedurb ; Magistrates ; Public 
Authobitibs and Public Officers. 


JUSTIFIABLE HOMICIDE. 

See Criminal Law and Procedure. 


JUSTIFICATION. 

See Criminal Law and Procedure ; Libel and Slandeb. 
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JUVENILE OFFENDERS. 

See Cbiminaii Law and Fiiogkdubb ; Fjduoation ; Infants and 

Childubn ; Prisons. 


KEEPING HOUSE. 

See Bankruptct and Insodvbnct. 


KIDNAPPING. 

See CniuiNAD Law and Piioubdubb. 


KING. 

See CoNSTiTUTioN.vii Law; Ecodbsiastioat. Law; FabdiambnTj 


KING OF ARMS. 

See Constitutional Law; Pbebagbs and Dignities. 


KING’S BENCH DIVISION. 

See CouBTB; Grown Pbaotiob. 


KING’S CHAMPION. 

See OoNSTiTUTXONAXi Law. 
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KING’S CORONER. 

See Coiionkhs. 


KING’S COUNSEL 

See BABiiisTisns. 


KING’S EVIDENCE. 

See Criminal Law and Frocedurg ; Bvidgngb, 


KING’S HARBOUR MASTER. 

See Constitutional Law. 


KING’S PRINTER. 

See Evidence. 


KING’S PROCTOR. 

See CoNBXixuTzoNAL Law ; Husband and Wzfb. 
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KING^S REMEMBRANCER. 

See CoNSxixuTioNAii Law. 

KNOCK-OUT. 

See Auction and Auctiokbehs. 

LABOUR. 

See Tilvdk and Trade Unions ; Wouk and LaSouiv. 

LABOUR BUREAUX. 

See Work and Labour. 

LACHES. 

See Equity; Limitation op Aotions. 

LADING, BILL OF. 

See SuiPFiNQ AND Navigation. 

LAKES. 

See Fisheries; WATBXua nd Watbbooubsss. 








( 274 ) 


LAMMAS LANDS. 

See Commons. 


LANCASTER. 

See CoNSTiTUTioNAii Law; Coubtb. 


LAND. 

See Desccsnt and Distjqjbution ; Land Improvement ; Land Tax ; 
Beal Pbopebiy and CuArrBLS Beal ; Sale of Land. 


LAND AGENTS. 

See Agenot; Sale of Land; Valuers and Appraisers. 


LAND CHARGES. 

See Land Improvement; Mortgage; Beal Property and Gelattblb 

Beal; Sale of Land. 


LAND COMMISSIONERS. 


See Commons; Copyholds; Settlements. 
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Part II. IMPROVEMENTS AUTHORTRED ----- 280 

Sect. 1. Under irfE Improvement of Land Act, 1864, and 

Amending Aoi’s 280 

Sect. 2. Under the Acts of Private Improvement Companies 283 
Sect. 3. Under the Settled T<and Acts, 1882—1800 - - 283 
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Sect. 1. Burmission and Approval of Scheme - - - 289 

Sect. 2. Payment out of Capital Money . . - - 290 

Sect. 3. Maint'Enance, Repair, and Insurance of Improve¬ 
ments 293 
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Sect. 1. Under the Improvement of Land Act, 1864 - - 293 

Siib-80ct. 1. Application by liandowner - . - . 293 

Sub-sect. 2. Investigation ------ • 294 

Sub-sect. 3. Provisional Orders ------ 293 

Biib-scct. 4. Absolute Oi'ders ------ 296 

Sub-sect. 3. BiTect, Registration, and Enforcement of 

Charjg'es ------- 297 

Siib-seot. 6. Apportionment and Release of Charges - 298 

Sub-sect. 7. Maintenance and Reiiair of Improvements - 299 

Sub-sect. 8. Public Improvements etc. - - - - 299 

Sect. 2. Under the Acts of Private Improvement Com¬ 
panies - 300 

Sect. 3. Under the Land Drainage Acts ... - 301 

Sect. 4. Under the Public Monet Drainage Acts - - 303 
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Part I.—In General. 

Power of 666. Apart from statute, a tenant for life of, or any other owner 

lilted owner having a limited interest in, land has, in the absence of some 
■et^'bmd. provision in the instrument under which his estate or 

interost arises, no claim against the inheritance for the cost of 
improvements made by him (a\ On the principle that the erection 
of a building is substantially the same thing as the purchase of 
land (6), mouey liable to be applied in the purchase of land, 
whether under a public Act of Parliament (c) or under a private 
Act or a settlement, can be applied in the erection of new buildings 
on settled land, but not in improvements or repairs of existing 
buildings (d). 


(a) Roeioek v. Blaheruy (1789), 2 Bio. C. G. 683; Caldecott v. Brown (1842), 2 
Hare, 144; Maihias v. Mathiaa (1868), 3 Sm. & G. 562; Rowley y. Gtnnever, 
[1897] 2 Ch. 503. 

, (i) Re Neumanns Settled Estates (1874), 9 Gh. App. 681, per James, L.J., at 
p. 683. 

(r) E.g., the TiSnds Gausee Consolidation Act, 1846 (8 & 9 Yict. c. 18), s. 69, 
or tie Battled Bslates Act, 1877 (40 & 41 Yict c. 18), s. 34. 

(d) Re Leigh's Estate (1871), 6 Ch. App. 887; Brundeill v. Oaird (1873), L. B. 
16 £q. 493; Re Newman's Settled Estota, supra; Brake v. Trefusis (187&j, 10 
Ch. App. 364. This last-mentioued case has been contnst^tly followed (Re 
Venour’e Settled Estates, Venour v. SeUon (1876), 2 Ch. D. 622; Re Speer's Trusts 
(1876), 3 Ch. D. 262; Donaldson v. Donaldson (1876), 8 Oh. D. 743; Jesu v. 
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667. When a trust estata is brought within the jurisdiction of 
the High Court, either in an action or by an originating summons (a), 
the High Court has jurisdiction to expend money liable to be laid 
out in the purchase of land in repairs necessary for the preservation 
of the trust property, or to raise money for this purpose by sale or 
mortgage of the settled property (/). This j urisdiction will, however, 
be exercised jealously, and only in cases which amount to actual 
salvage (g). If the court is satisfied that the necessity of the case 
amounts to actual salvage, an inquiry will be directed as to the 
repairs actually necessary to be done (h). 

668. In these circumstances a long series of statutes has 
enabled landowners (t), including limited owners, to charge upon 
the inheritance, or raise out of money representing the corpus of 
settled land, the expenses of improvements which increase the 
permanent value of such land. 

These enactments are mainly of two classes: first, the successive 
statutes, beginning with the Public Money Drainage Act, 184G (k), 
now practically represented by a series, beginning in 1849, of 
private Acts, constituting various improvement compahies which 
advance money and execute improvements, and by the public 
Improvement of Land Act, 18G4(Q, and the Acta amending or 
extending it; and secondly, certain provisions contained in the 
Settled Land Act, ]882(m), and other Acts amending or extending 
that statute. 


Lloyd (1883), 48 Ij. T. 606; Conway y. Fenton (1888), 40 Oh. D. 512, per 
Kekewich, J., at p 515 ; Ktne v. Ealeigh, [1891] 2 Gh. 13, 0. A.), and if any 
cases {e.g., lie Leadbitter (1882), 30 W. li. 378 ; Ae Johnson’s Settlements (1869), 
L. B. 8 Eq. 348) are inconsistent with the principles therein laid down they 
cannot be teeatod as having authority. 

(e) Conway v. Feidon, supra; lie Ilurst, Hurst v. Hurat (1891), 29 L. B. Xr. 
219. 

(/) Conway v. Fenton, supra; Ee WaJdegrave, Wablegrave (^Earl)y. Sdhorns 
{Earl) (1899), 81 L. T. 632. 

(y) M De Teissier's Settled Estates, Be De Teissier'a Trusts, Be Teissier v. Be 
Teissier, [1893] 1 Oh. 153; Es Hurst, Hurst v. Hurst, siijira ; Ee Be Tahley 
(Lord), Leighton v. LeigMon (1896), 75 L. T. 328; Ee Hawker's Settl&l Eslaies 
(1897), 66 L. J. (on.) 341; Ee Montagu, Berhishire y. Montagu, [1897] 1 Ch. 
685; Ee Willis, WilUs y. W^is, [1902] 1 Ch. 15, 0. A. ; Ee Legh’s ^Uled Estate, 
[1902] 2 Oh. 274. 

(A) Be Jackson, Jackson v. Talhot (1882), 21 Oh. D. 786, in which case Kay, J., 
followed an unrepoi-te^l case of Clover y. Barlow (1833), 21 Oh. V. 788, n.; 
Frith V. Cameron (1871), L. B. 12 Eq. 1G9; Ee Hurst, Hurst y. Ilurst, supra; 
Ee Hawker's Settled Estates, supra; Ee Wa/'legrave, IValdegrave (Earl\ v. 
Selhome {Earl), supra. The court must be satislicd in each case that mere is a 
necessity amounting to actual salvage, and neither Ee Hoiuehdd, Hmuehold v. 
TIouuhold (1884), 27 Ch. D. 563, nor Conway y. Fenian, supra, nor Neill v. A^eill, 
[1904], 11. B. 613, can be reii^ on as esteblishing any gonexal principle on 
which the court will act. 

(») For improvements effected by public bodies, see titles Public Health 
AEJ) Local AnmNisraATiuir; Seweks anjd Dkaieb. As to drainage improve¬ 
ments on common and waste lands on inclosure under the Inolosure Acta 
1836 (6 & 7 Will. 4. c. 115), ss. 38, 39; 1845 (8 ft 9 Viet. a. 118), as. 34, 61; 
1852 (16 ft 16 Viet o. 79), s. 2, see title CousiONS, Yol. lY., pp. 560 et segi. 

{k) 9 ft 10 Yict. 0 . 101; see p. 303, post. 

(Q 27 ft 28 Yict. 0 .114; aee pp. 280 et seg., post, 

\tn) 45 ft 46 Yiob. o. 38. 
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669. The earliest improvement Acts of the first class (n) were 
passed with the object of facilitating works of agricultural drainage 
and works for the conversion of waste or pasture into tillage; and 
for those purposes they enabled landowners (o) to procure advances 
of public money to a limited amount on the security of the lands 
to be improved. 

670. The whole of the advances authorised by these improve¬ 
ment Acts having been applied for and appropriated, it was thought 
expedient that in the future the requisite advances should he made 
by private individuals, and an Act(p) was accordingly passed to 
enable landowners (o) to charge by way of terminable rentcharge, 
upon the inheritance of the lands improved, money borrowed from 
other persons or advanced by themselves for the drainage of their 
lands (<;). Almost simultaneouHly several companies were incor¬ 
porated by private Acts of Parliiinicnt for the purpose of executing 
improvements of land and ninldng advances to landowners (o) for 
the expenses of improvements on the security of terminable rent- 
charges arising out of the lands improved (0i and in 1864 the law 
rolaiing to the improvement of land vas amended and consolidated 
by the Improvement of Lund Act, 1864 (s), which may be con¬ 
sidered the type of Acts of this class. 

671- The general scheme of all enactments of the first class 
already referred to {t) is to enable landowners, who apply 
money, whether borrowed or provided out of their own resources, 
in the making of improvements on their land, to cause the lands 
to be charged with such moneys by way of an annual rentcharge, 
which rentcharge includes both capital and interest, and is payable 
by the owner for the time being of the land. 

679. For the purposes of the enactments of the first class (t) 
the “ landowner " is (in effect) defined as the person who is in actual 


(n) The Public Money Drainage Acts, 1848 (9 & 10 Viet c. 101); 1847 (10 A 11 
Viet. c. 11); 1848 (11 & 12 Viet. c. 119); 18o0 (13 & 14 Viet c. 31) ; 1856 
(19 & 20 Viet c. 9). For the explanation of " first ua^s,” see p. 277, ante. 

(o) For the moaning of “ landowner ” iu the Public Money Drainage Acts 
Bun the later Acts, see the text, tn/ra, and note (/)i P. 303. ptmt, 

(«) Private Money Drainage Act, 1849 (12 & 13 Viet c. 100} (repealed and 
replaced by the Improvement of Ijond Act, 1H64 (27 & 28 Viet o. 114), s. 1). 

(}) For rentcharge in general, see title RENTcnAROES and Annuities. 

(r) The principal companies for the improvement of land and the private 
Acte incorporatiiig them are as foUoweThe General Land Dramago and 
Improvement Company (Qeueral Land Drainage and Improvement Go. e Act, 
1849 (12 & 13 Viet o. xcL)}; the Lands Improvemeut Company (Lands 
Improvement Co’e. Act, 18.)3 (16 & 17 Viet. o. cuv.)}; amended oy the Lands 
Improvement Co.'a Amendment Act, 1865 (18 & 19 Viet o. Lkxxiv.) ; Lands 
Improvement Oo.’e Amendment Act, 1859 (22 & 23 Viet. c. Ixxxu.); and 
Lands Improvement Co.*8 Amendment Act, 1863 (26 & 27 Viet. c. cxl.j); the 
Scottish Drainage and Improvement Compuny (Scottish Drainage and lin|irove- 
ment Co.'s Act, 1850 (19 & 20 Viet. o. hex.}, amended Iw SeultiHh Dminage 
and Improvement Co.E Amendment Aot, I860 (23 & 24 Viet. c. clxx.)); the 
Land Loan and Enfranchisement Company (Land Loan and Enfranchisement 
Co.’s Aota, 1860 (23 ft 24 Viet, ooi dxix., oxdv.]). 

(s) 27ft28 Viet. 0.114. 
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pOBBesBion or receipt of the rents and profits (except lessees at a rack- 
rent or for short terms of years) without regard to the real amount 
of interest of such person (it); so that it is not necessary for those 
purposes to inquire into his title to the laud, and, provided he is 
the “ landowner,” as so defined, the renlcliarge is valid, notwith¬ 
standing that his title is defective or that he has no title (v). 

It will be observed that, as the “ landowner ” for the time being 
is bound to keep down the rentcharge, the result is that if the 
person who originated the terminable charge continues to be the 
“landowner” during the whole period of its existence, he will, 
although he be a limited owner, bear the whole cost of an improve¬ 
ment effected under enactments of this first class. 

673. Under enactments of the second class, namely, those con¬ 
tained in the Settled Lund Acts, 1882—1890 (tv), which are designed 
to confer powers on limited owners with respect to settled lands (a;), 
the cost of the improvements is raised out of capital moneys arising 
under the Settled Land Acts {w) and there is no charge on the 
lands nor any liability to repayment or replacement of the moneys 
expended. The limited owner, therefore, bears' only so much of the 
cost as is represented by loss of the income which would have 
arisen from the capital money expended in the improvement. 

The Settled Land Acts (w) also greatly extended the list of 
authorised iinprovemcuts, which had previously been of a purely 
agricultural character, and probably it is to their provisions that the 
majoritv of landowners have recourse at the present day in carry¬ 
ing out improvements; but very large amounts are still borrowed 
through improvement companies or advanced by landowners on the 


(u) Sco Improvement of Land Act, 1864 (27 <Se 28 Yict. o. 114), b. 8, and 
pp. 293, 294, post, and see rublic Money Drainage Act, 184G (9 & 10 Yict. 
0 . 101). 8. 49, and pp. 303, 304, pott. 

(v) The landowner must, however, ho a i)er 80 u capable of contracting for the 
execution of iinprovemeuts ou the land; thus a charge on the lands of a limited 
company, whoso borrowings for tho purpose of the impi’ovomouts were in 
excess of the powers confon'ed ou them by Act of Parliament, was invalid 
(Wenbick (Batvneaa) v. Iliver Dee Co. (1888), 88 Ch. D. 584, 0. A.). 

(w) The Settled Iiond Acts, 1H82 (45 & 40 Yict. c. 38); 18«4 (47 & 48 Yict. 
c. 18); 1887 (50 & 51 Yict. c. 30); 1889 (53 & 53 Yict. c. 3^; 1890 (53 & 64 
Yict. c. 09), referred to throughout this titlo as " tho Settled Land Acts.” For 
the explanation of “second class,” see p. 277, ante. 

(x) For the purposes of the prosout tiife capital money arising under tho Settled 
Land Acts may be defined as either money liable to bo invested in land which is 
to be settled or money arising from the sale of settled land or of some permanent 
elemeiit hereof or of chattels settlod to devolve with land. Fur the various 
modes in which ca|)itai money may arise, see title Settlements. When lands 
are settled by different instruments on the same trusts, capital money arising 
under one deed may be applied in the improvement of lands settled by another 
(ReMwndy'e Settled F«fatea,[1891] 1 Gh. 899,0. A. ; Be Byng's Settled KatateUt [1892] 
2 C3i. 219; Me Stamford*e (Lora) Settled Eatatee (1890), 43 Oh. D. 84; compare 
Vonaldeon ▼. Donaldaan (1870), 3 Ch. D. 143; Re (Jlitheroe'e Settled Elates 
(1869), 20 L. T. 6). Bo, too, capital money arising from the sale of settled land 
m Ireland is apjdicable fm the unprovement of English proper^ settled by the 
same settlement (As Eyre Code, Coede v. Gadogan (1899), 81 L. T. 535), and 
money Ikble to he laid out in file purchase of settled land in England is 
available lor improvementa on land in Scotland oompxised in the same aettlw 
meat (Be Quimeg*e Marriage SttUrnMnd, Sullivan v. Qurneg, [1907] 2 Ch. 496). 
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security of terminable charges (y),'the principal heads of improve¬ 
ments being drainage, farm baildiugs and labourers’ cottages, 
mansion houses, roads, and ^Yaler supply. 


Part II.—Improvements Authorised. 

Sect. 1. — Uud&r the Improvement of Land Act, 1864, and AmenMng 

Acte. 

674. Improvements which may he carried out under the 
Improvement of Land Act, 1864 { z ), were originally confined to 
improvements of an agricultural nature therein specified and proved 
to the satisfaction of the Board of Agriculture and Fisheries to add 
to the permanent value of the lands to be charged to an extent 
equal to the expense thereof (a). This list has been extended by 
subsequent Acts to— 

(i.) The making of works for the supply of sewage to lands for 
agricultural purposes {b); 

(ii.) The erection of a mansion house and such other usual and 
necessary buildings, out-houses, and offices as are commonly appur- 

i y) See p. 278, ante. 
z) 27 & 28 Viet. c. lU. 

a) Ibid., B. 9. Thei^e improvements were: The drainage of land and the 
atvailuning («tc], widening, deepening, or otherwiNO improving the droina, 
atreama and water-courses of any land; the irrigation and warping of land; 
the embanking and wcii'ing of laud from tbo sea or tidal watem, or from 
lakes, rivers or streams in a pennanent manner; the iuclo.sing of lands and 
tho straitening (zt'e) of fences and redivision of fields; tlio roclamation of 
land, including all opomtions noccssary tberoto; tbo nuiking of poimianent 
farm roads and permanent tramways and railways and navigable canals for 
all pimposes connected with the improvoment of the estate; tlie clearing of 
land; the erection of Labourers’ coitages, faniilimtsos, and other buihbngs 
required for farm purposes, and the improvement of und mldition to labounsrs* 
cottages, farmhouses, and other buildiugs for furm purpusos already erected, so 
as such imx>ruvement or ndilitions be oi a permanent nature; planting for 
shelter; the construction or orociion of any ongino-housos, water.wheols, saw 
and other mills, kilus, shafts, wells, ponds, tanks, rcsorvoirs, dams, lea Is, phies, 
conduits, wator-coui’ses, bridges, weirs, sluices, flood-gates or hatches, wtiic^ 
will increase the value of any loud for agricultural purposes ; the construction 
or improvement of jetties or landiug places on the sea coast, or on tho ^nks 
of navigable rivers or lakes, fur the transport of cattle, sheep and other agri¬ 
cultural stock and produce, and of lime, manure and other articles, and things 
for agricidturol purposes; provided that tho CiommiBsionci's (now the Board of 
Agriculture and b'isueries) (see note (y), p. 281,yw8f} shall be satisfied that such 
works will add to tho permanent value of tho lauds to be charged to an extent 
^ual to the expense tnereof; and the execution of all such works os in the 
judgment of toe OommisnonOTs (now the Board of Agriculture and Fisheiies) 
may be nocesaary for carrying into effect any matto heroiubefore mentionod, or 
for deriving the full benefit thereof. All the improvements above specified 
amear to be covered by the list oi improvements (see p. 283, post) authored by 
the Settled I^nd Acts a list of these Acts, see note (w), p. 279, ante), and the 
Settled Tiand Act, 1882 (45 & 46 Yiot. o. 38), s. 30, extends the eniuneration of 
improvements in the Improvoment of Lond Act, 1864 (27 & 28 Viet. o. 114), 
■> 9, so as to comprise all improvements authorise by tho Settled Land Acts. 

(b) FuhUc Health Act, 1875 (38 & 39 Viot. c. 55). ss. 31. 343, which repealed 
and re-enacted the Sewage Utuixation Act, 1865 (28 & 29 Yiot. o. 76); sM see 
title Sewjebb and Pbautb. 
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tenant thereto and held and rajojed therewith; the completion of any 
mansion house and such appurtenances; the improvement of and 
addition to any mansion house and such appurtenances already 
erected; and the improvement of and addition to any house which is 
capable of boing converted into a mansion house suitable to the 
estate (c). The sum to be charged on any estate under settlement 
must not exceed two years’ rental after deducting public charges and 
interest on debts, and other incumbrances and annuities affecting or 
which may^ affect the inheritance after the death of the limited 
owner, or, if other estates settled to the same uses are also subject 
to any of the said charges, incumbrances and annuities, a pro¬ 
portionate part thereof (d). The charge, which does not take 
priority of any incnmbranco affecting the land charged at the time 
when the charge is created (c), may bo upon the whole of the 
landowner’s “ estate,” that is, not only on the particular land upon 
which the improvement is executed, but also on any other lands, in 
the same neighbourhood, settled to the same uses (/). The improve¬ 
ment, if suitable, may be allowed by the Board of Agriculture and 
Fisheries (^), even though no increase of the permanent value of 
the lands in excess of iho yearly charge is tlierchy effected (A). In 
calculating the increase of perninneiit valne resulting from the 
outlay, the effect on the value of the estate of any expenditure by 
the landowner on the improvement in addition to the sum to be 
charged is to be taken into consideration (t). 

(iii.) The construction of reservoirs or other works of a permanent 
nature {!:) for the supply of water to persons residing or engaged in 


(e) Limited Owners Besidonces Act (1H70) Amendment Act, 1871 (34 & 36 
Vio^ 0 . 8-1), a. 3, which (see tbvl., a. 2} repealed the liiinited Owners Besidences 
Act, 1870 (33 & 34 Viet. c. 66), ss. 3, 6. The prcvi-ions as to fire insuRjnee 
contaiiiod in the Improvement of Land Act, 1801(27 tfr 28 Viet. r. 114), apply 
to Imililiogs erected under those Acts (Limited (Iwnci-s BosuIciiopk Act, 1870 
(33 & 31 Viet. 0. j), 8. 8). 

(•1) limited Owners Bosidences Act, 1870 (33 & 34 Viet. o. 56), s. 4. 

(e) Ibvl., 8. 9; Provident Clrrka' Mutual Life Asauranc/} A xHOciationv. Law Life 
Assurance Society, [1897] W. N. 73, in which case mortiriiges oroated by 
trustees of a torm uE 2,000 years were held to have priority over a charge 
created under the Limited Owners Bosidoncos Act, 1870 (33 & 31 Viet. c. 66). 

(/) Soo the dodnitiou of "estuto'’ iu the Limited Owuors Bosideiiccs Act 
(1870) Amoudment Act, 1871 (34 & 35 Viet. c. 84), s. 3. This dodniliou 
appears to have been overlooked in Se Durm'e Settled Estate, [187J] W. hT. 39. 
hnr form of particulars to ho famished to the Board of Agiicnlturo and 
Fisheries for a charge under this Act, see Ent^clopsedia of Forms and Precedents, 
Yol. VIT. p. 32. 

(p) The powers under the Public Money Drainsige Acts and the Improvement 
of Land Act, 1861 (27 & 28 Viet. o. 114), now vest^ in the Board of Agricul¬ 
ture and Fisheries, wore originally veet^ in the Inclosore Commissioners for 
England and Wales. For lie successive stagw by which the TOwors of those 
Commissioners devolved upon the Board of Agrioulture and Fineries, see title 
OoMUOMS, Yol. IV., p. 535. The Board of Agriculture and Fisheries, having 
Buccoeded to all the powers and duties of theso^ Commissioners in respect of 
improvements under the Acts dealt with in this title, is alone referred to iu the 
text. 

(A) Tiimited Owners Besidencos Act, 1870 (33 & 34 Viet. c. SG), s. 7. 

(t) Ibid., B. 6. 

(A) These works include wells, pumps, mservoii's, cisterns, ponds, tanks, 
aqueducts, cuts, sluices, mains, pipes, culverts, moohinory, and things for 
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labour on the lands on which the works are situate, or on an^ other 
lands settled to the same uses, or for the more convenient or 
profitable user of such lands, or for the supply of water to any 
sanitary or other local authority or water company, or to any 
manufacturer or other person. Except where the improvement 
will effect a supply of water for the use of persons residing or 
engaged in labour on the estate, it must be shown that the works 
will for any purpose (0 effect a permanent yearly increase in the 
value of the lands, or will be permanently productive of a yearly 
revenue to the owner of such lands exceeding the yearly amount 
proposed to be charged {m). Any agreement for the supply of 
water to a local authority, or to a manufacturer or other person, 
must be approved by the Board of Agriculture and Fisheries, 
and no premium may be reserved thereby by the land-owner (n). 

675. Contributions made by a landowner towards the expenses 
incurred by a district council for the purpose of supplying water to 
any of his lands may (o), with the sanction of the Board of Agriculture 
and Fisheries, be charged on the land in the same manner and with 
the like effect as in the case of a charge under the Improvement of 
Land Act, 1864 (p). Where the contribution is by agreement to be 
payable by half-yearly instalments the charge may be made in 
favour of the district council, to secure the payment to them of 
the contribution {q). The charge must not be made for any term 
exceeding twenty-five years (r); but, if the supply be benehcia! to 
residents or labourers on the estate, the charge may be sanctioned 
even though it be not shown that the supply will effect an increase 
in the value of the land (s). The requirements of the Improvement 
of Land Act, 1864 (p), with respect to matters and proceedings 
previous to tlie execution of a charge (t), may be dispensed with 
in cases where the annual amount payable nnder the proposed 


supplying or used in supplying water (Limiied Owners Beservoirs and Water 
Supply Furtber Facilitiea Act, 1877 |[40 & 41 Viet. o. 31), s. 10 ). The execution 
of su^ works is an improveinont within the Aot or uticles of association of 
any improvement company {ilM., s. 7). As to subscriptions for construction 
of waterworks by a water company, see p. 300, post. As to water supply 
generally, see title Water Si^fply. 

(0 Not merely for agricullunl purposes, as in the Improvement of Land Aot, 
1864 (27 & 28 Viet. c. 114}, s. 9 ( 10 ); boo note (a), p. 280, ante. 

{m) Limited Owners B^rvoirs and Water Supply Further Facilities Aot, 
1877 (40 & 41 Viet. c. 31), s. 6 . 

(n) Ibid., B. 6 . The Act safeguards water rights {ibid., s. 9), as to which see 
tities Easements and Fropits a Prendre, Vol. XT., pp. 310 rt 337; 
Waters and Watercourses ; end also (Limit^ Owners Beservoirs and Water 
Supply Further Facilities Act, 1877 (40 & 41 Viet. c. 31), s. 4J incorporates the 
protons of the Waterworks Clauses Act, 1863 (26 & 27 Viet. o. 93), with 
respect to the security of reservoirs, as to whicli see title Water Supply. 
As to the procedure, see p. 294, poet. 

(o) District Councils (Water Supply Facilities) Act, 1897 (60 ft 61 Viet 

(pj’27 ft 28 Viet. c. 114. 

(g) Ibid., a. 2. 

(r) Ibid., 8 . 3. 
is) Ibid., B. 4. 
ft) See pp. 294, 297, port. 
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chargd does not exceed the rate or rent payable for water supply 
at the date of its execution («). 

676. All improvements on which capital money arising under 
the Settled Laud Acts(u;) may be expended (:r) may now be 
treated as improvements authorised by the Improvement of Land 
Act, 18(>4(2/), and tlieir cost may be secured by way of termin¬ 
able charges in accordance with the prescribed procedure (a). 
Except by the adoption of this procedure, there is no jurisdiction to 
charge the inheritance of settled land with the cost of improvements 
authorised by the Settled Land Acts (&). 


Sect. 2. —Under the Acts oj Private Improvement Companiet. 

677. Each of the improvement companies already referred to (c) 
was originally restricted in its operations, whether as to execution 
of improvements or the advance of money for their execution, 
to the particular improvements specified in its Acta. But now 
by statute (d), these companies are authorised, by resolution 
passed by three-fourths of the shareholders present at an extra¬ 
ordinary meeiing specially summoned lor the purpose, to adopt, as 
improvements authorised by their own Acts, all or any of the 
improvements which are authorised by the Improvement of Land 
Act, 1864 (t/), or by the enactments amending and extending the 
scope of that statute (e). The principal improvements specified in 
these private Acts are agricultural drainage, irrigation, embanking, 
inclosing, and reclaiming, the making of farm roads, farm buildings 
and mills and waterwoiks for farm purposes, and planting. 


Sect. 3 .—Under the Settled Land Acts, 1882—1890. 
Scu-Sect. 1. —Nature of fmi/rovements. 

678. The Settled Land Acts (iv) contain lists of the improve¬ 
ments authorised by them (/), and form a complete code within 
which every improvement, however beneficial, must fall, if it is to 


(u) District Councils (Water Supply IFiicilitios) Act, 1897 (CO & 61 Tict. 
Oi 44), B. 6. 

(w) See note (w), p. 279, ante. 

(x) As to these improvemeuts, see note (/}, infra. 

(») 27 & 28 Viet. c. 114. 

[а) Settled Land Act, 1882 (4d & *16 Viet c. 88 ), a. 30; see pp. 294, 297, poet. 

(б) Standiag v. Orau, [1003] I L li. 49; aud seo note (tv), p. 279, ante. 

(r) See note (r), p. 278, ante. 

{d) Lnpruvemout of Land Act, 1899 (62 & 63 Yict. o. 46), s. 9 ( 1 ). 

i e) I bid., B. 1 (3). These Acta ai-e specified on pp. 280 et eeq., ante, 
f) The Settled liOnd Act, 1882 (45 & 46 Yict c. 38), B. 25 (i.)—(xx.), specifies 
the following improvements 

(i.) Drainage, including the straightening, widening, or deepening of drains, 
streams, and watercourses: 

i ii.) ligation; warping: 

iiL) Drains, pipes, and maohinery for supply and distributitm of sewogo os 
manittot 
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8w3t. 8. be paid for out of capital money under their proviaions {g), and 
Under the they act as a guide to the courts in the exercise of their general 
Settled jurisdiction to sanction expenditure out of capital on repairs, which 
Land Acts, jurisdiction, if exercised at all where the Settled Land Acts(h) do 
1862—1890. uQt apply, will be confined strictly to cases of salvage (i). 
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679. The Settled Land Act, 1882 (y), includes, with considerable 
additions, all the agricultural improvements enumerated in the 

(iv.) Emlinnking or -weiring from a river or lake, or from tho sea, or a tidal 
wiiter (soe Re HethUhem nnd JiridemU Hoapitala (1885), 30 Ch. D. 541): 

I V.) Groj-nes; seawalls; tlefoncos against wntor: 
vi.) Inclosing | straightening of fences; re-division of fields: 
viL) Keulamation; dry warping: 

viii.) Farm roads; private roods; roads or streets in villages or towns: 
ix.) Clearing; trenching; planting: 

X.) Cottages for hibourcrs, farm-servants, and artisans, employed on the 
settled land or not: 

(xi.) Fannhouses, offices, and ont-huildiugs, and othor buildings for farm 
purposes: 

(pi.) Saw mills, scutch mills, and other mills, wutcr-whcels, ongino-housoB, 
and kuns, which will increase tho value of the settled land for agriciiltuial 
purposes or as woodland or otherwise : 

(xiii.) Besei'voirB, tanks, conduits, watorenurses, pipes, wells, ponds, shafts, 
dams, weirs, sluices, and othor -works and machinery for supply and distribu¬ 
tion of water for agricultural, nmnufactuiiug, or other purposes, or for 
domestic or other consumption ; 

(xiv.) 'framways; railways; canals; docks: 

(xv.) Jetties, piers, and lauding places on rivers, lakes, the sea, or tidal 
waters, for facilitating transport of persons and of agricultural stock and pro¬ 
duce, and of muiiuio and othor things rcquiicd for agricmliural purposes, and of 
lainerals, and of things required for iiiining piirx>uses: 

(xvi.) Markets and market placos: 

(xvii.) Streets, roads, paths, squarns, gardens or othor opou spaces inv the 
use, gratuitously or on payment, of the public or of individuals, or for dedica¬ 
tion to the public, ^e same being necessary or propor in connection with the 
conversion of land into building laud: 

(xviii.) Sewers, drains, watercourses, pipo-moLing, fencing, paving, brick¬ 
making, tilo-mnluiig, and other works nocussoxy or proper in connection with 
any of the objects aforesaid : 

(xix.) Trial pits for miacs and otlier preliminary works necessary or proper 
in connection with development of mines: 

(xx.) Boconstruction, enlaigomont, or imxirovement of auy of those works. 
To these the Settled Land Act. 1890 (53 & 54 Yiot. o. 69), s. 13, added:— 

(i.) Bridges: 

(ii.) Ma^g any additions to or alterations in buildings reasonably necessary 
or proper to enable the same to be let: _ 

(uL) Erection of buildings in substitution for buildings within an urban 
sanitary district taken by a local or othor public autbonfy, or for buildings 
taken under comjnilsory powers, but so that no more money Ito expended than 
the amount received lor the buildings taken and the site thereof: 

(iv.) The Tebuilding of tho principal mansion house on tho settled land; pro¬ 
vided that the sum to be applied under this sub-section shall not exceed ono-h^ 
of the annual rental of the settled land. As to the procedure for obtaining 
ax\pTOval to expenditure under those Acts, see pp. 289 at aeg., poat. 

(ji) Be WRlu, WiUia v. IFiKm, [1902] 1 Gh, 15, 0. A., per Boueb, L.J., 
at p. 23; Re Blagrav^a Settled Katatea, [1903] 1 Oh. 560, 0. A., per CoZBKS- 
Uasut, L.J., at p. 564; Jte Gerard'a (Aom) Settled JSatate, [1893] 3 Oh. 252,0. A. 
(h) See note (w), p. 27i>, ante. 

(t) Re Jk TeiasUr'a StUled Etialee, Re JJe TeisaUr'e Truata, J)e Teisaier v. 
Be Teiaaier, |1893] 1 Oh. 153; Re Willie, irtllM v. H'iY/m, aupra. For tbt 
Jurisdiction of the court in coses of salvage, see p. S77, ante. 

(Jf) 46 ft 46 ?iot.o.8& 
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Improvement of Land Act, 1864 (k); and the fact that an improve¬ 
ment has been sanctioned under the latter Act, as coming within 
a provision substaniially identical with a provision of the Settled 
Land Act, 1882 (1), is good evidence that it is an improvement 
within the Settled Land Act, 1882 (m). The list has been inter¬ 
preted by the courts with some liberality (n ); but, except where it 
has been expressly extended by the Settled Land Acts (o) to other 
objects (p), it will be confined to works incidental to the use of the 
land itself as agricultural land (9). 

680 . The expenses of making streets, roads, or other open 
spaces, whether for the use of the public or individuals, or for 
dedication to the public in connection with the conversion of land 
into building land, may be paid out of capital money under the 
Settled Land Act, 1882 (»■), or they may be raised by mortgage or 
charge on land, or out of moneys liable to be laid out in the pur¬ 
chase of land or the income of such moneys, or out of accumula¬ 
tions of income under the provisions of the Settled Estates Act, 
1877 (s). 


(fc) 27 & 28 Viet. c. 114. See Jte Newtoit’a Settled Eataiea, [1890] W. N. 24, 
C. A. Fin- the ioiprovements specified in the Iiupruvemeut of Land Act, 1864 
(27 & 28 Viet. c. 114], s. 9, see note (a), p. 280, ante. Uridgesi, which were an 
improvement under the lai^t-mentioued Act, are now anthoritied by the Settled 
Land Act, 1890 (53 & 54 Viet. c. 69), s. 13 (i.); see note (/), pp. 283, 284, ante, 

(l) 46 & 46 Viet. c. 38. 

(m) He Vemey'a Settled Ealates, [1898] 1 Ch. 508. 

(n) Thus, tlie Settled liond Act, 1882 (45 & 46 Viet. c. 38), s. 25 (vi.), includes 
now fences pirtly m place of old louces and paitly to divide a park for graziiig 
purpobos {He Vcmey'a Settled Eataiea, aupra), and also the rc-btiiiding of a^rden 
wall HO as to inclose more ground (ffe Dunraeen'a (Earl) Settled Ziil's/ato, [1907] 
2 Oh. 417). So, too, new nirm building (He Liaburne'a (Earl) Settled Estates, 
[1901] W. N. 91), and re-roofing farm baudinga with galvanised iron instead 
of thatch (He Vemey'a Settled Eaiutea, suura), have been allowed under the Settled 
Laud Act, 1882 (45 & 46 Viet. c. 38), s. 25 (xi.); but neither sub-section 
authorises expenditure on the rcoonstouctiou of unmortared stone walls that 
divide fields (He MarUmrov^h'a (DuJee) Settlement (1892), 8 T. L. E. 201). For 
wbat has been included in the Settled Land Act, 1882 (45 & 46 Viet. c. 88), 
B. 25 (i.), under drainage and in ibid, (xiii.), under supply of water for domestic 
purposes, see note (1), p. 287, poat. 

(o) See note (irr), p. 279, ante. 

(p) Boo the ^ttlM Land Act, 1882 (46 & 46 Viet. c. 38), a 25 (xiii.), (xiv.), 
(XY.) ; note (/), pp. 283, 284, ante; and see note (2), p. 287, poat. 

(g) He Harring^a (J^l) S^led Eatatea (1906), 75 L. J. (on.) 460, 0. A. Fra 
example, on ougine-house to supply electrio light (He Leconjiewa (Lord) Settled 
Eatatea, [1907] 2 Ch. 340), or li^s fra commercial purposes (Be Harrington’a 
(Earl) Sailed Eatates, mpra), are not improvements within the Acts. The 
costs of an engine-house und accumulating room were allowed in He Hlagrave’a 
sailed Eatatea (1902), 87 L. T. 62; but having regard to the observatioiiB of the 
Court of Appeal in same case (Be Blagrave’a Settled Eaciies, [1903] 1 Ch. 560, 
664, 0. A.), and tho other later decisions, the decudnu in the court bmow cannot 
now be redded as an authority. 

(r) 46 & 46 Viet. o. 38, s. 25 (xvii.), (xviii.); see note (/), pp. 283, 284, ante. 
A cricket ground is an improvement within the Settled Land Act, 1882 (45 & 46 
Viet. o. .38], B. 25 (xviL); but a pavilion is not a work in connection with E 
witl^ ibid., 8. 25 (xviii.) (Be Or‘weil Bark Estate (1904), 48 Sol. Jo. 193); com¬ 
pare BeDeLa Warr’a (Earl) Settled Eatatea (1911), 27 T. L. B. 534 (where an 
expenditure of capital moneys upon the construction of a golf course and dub- 
house in oonneotion with the coarse wsa allowodl. 

(i) 40 A 41 Viet. o. 18, i. 81. For the prooeaure under that Act, see title 
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Land Improvement. 

681 . Freliminarj works in connection with the development of 
mines are improvements within the Settled Land Acts (e), as are 
their recoiistrnotion, enlargement, and improvement at a later 
date, when they are no longer required for preliminary workings, 
but have become permanent (t). 

682 . Cottages for labourers, farm servants, and artisans were 
among the original improvements authorised by the Settled Land 
Act, 1882 (u); and by subsequent Acts (a) the list has been extended 
to include the provision of dwellings immediately (&) available for 
the working classes (which expression includes all classes of persons 
who earn their livelihood by wages or salaries (c)), either by building 
new buildings or by means of the reconstruction, enlargement, or 
improvement of existing buildings, provided that such provision (d) 
is not in the opinion of the court injurious to the estate, or is 
agreed to by the tenant for life and the trustees of the seitlement. 

683 . If it is intended not to occupy but to let buildings on 
settled land (c), such structural (/) additions or alterations of a 


Settlements. As to the dedication of land for open spaces, either under the 
Settled Estates Act, 1877 (40 & 41 Yict. o. 18), or under the Settled Land Act, 
1882 (45 & 46 Viet. o. 88), s. 16, see title Open SPAOsa and Reciieation GaouNna. 

(a) See note (/), pp. 283, 284, ante; see also note (»'), p. 279, atiir. 

See the Sehled Land Act, 1882 (45 & 46 Viet. r. 38), s. 26 (xia.). (xx.), and 
note (/^, pp. 283, 284, ante ; Re Mundy’a Settled Katatea, [ 18911 I C.i. 399, C. A. 
As to mines generally, see title Mines, Minbuals, and (iuARRiEa. 

(u) 45 & 46 Viet. c. 38, a. 25 (x.); see note (/), pp. 283,284, ntde. Oardeners 
are labourers within this provision (ite Liahw-ne'e tliarl) Setlleii AVates, [1901] 
W. N. 91). 

(a) Housing, Town Flannii^, etc. Act, 1909 (9 Edw. 7, c. 44), a. 7 (1), replacing 
the rloiisiiig of the Wnrkiiignasses Act. 1890 a.'! 54 Viot. o. 70), s. 74 (l)(b); 

see title Public Health and Local Administration. 

(5) Dwellings, otherwise siiitnlilo, Init which me in fact ()ccn|>ieil by nersons 
who are not members of the working classes, were held not to !« within *^he 
Housing of the Working Classes Act, 1890 (58 & 54 V'lut. o. 70) {Re dnlverley’a 
Satleil Kstaiea, [1904] 1 C^. 150). 

(e) Settled Ijuiid Act. 1890 (53 & 64 Viet. o. 69), s. 18 An estate agent 
ia not a member of the woiking classes within this deiliiition {Re fferar>ra{ tMrd) 
SeUlai EattOe, [1893] 8 Gh. 252, G. A., disapproving Re Ifong/tum E Uite ;1H85), 
30 Ch. D. 102, on tois point; Be Overaton/a {Lord) Settled Ealatex 1907), 123 
L. T. Jo. 822}. 

(d) It was hold under the Housing of the Working Classes Act, 1890 (53 & 54 
Viot. 0 . 70), a. 74 (1) (b), that the proviso in that Act that buildings should not 
be injurious to the emte only apppod to new buildings and not to additions 
and unprovements to existing buildings {^Re Calverley'e Settled Eatatex, aujira ); 
but thu decision doM not seem to apply to the different language of the 
Housing. Town Planing, etc. Act, 1909 (9 Edw. 7, o. 44), a. 7. The provision 
a tenant for life of dwellings for the working classes on settled land, at 
hu own expense,_ with the pravious approval in writing of the trustees, is not 
to be deemed an injury to any interest ui reversion or remainder in that land 
(AM., 8. 7 (2) ). 

(a) ffa Ih Teiarier^a S^il»l Eatatea. Re De Teiaaier'a Tnrte, Ik Teixater v. fk 
Teiaaier, [1893] I III 153, appiovod in Re OerariPa (LonI) Settletl Estate, eojira; 
Stanford v._ RtAerta, [1901] 1 Ch. 440. Alterations in property already let are 
authorised if the tenaut gives notice that he will quit unless they axe mHAa 
{Be Calverley'e Settled Eatatea, anpra). 

(/) ^ Blagnmfe Settied Eatatea, [1903] 1 Oh. M0» 0. A., approving Be CRariafe 
Setttmeaa, [1903] 2 Oh, 837. ' ^ 
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permanent nature ({r) to or in existing Qi) buildings a reasonable 
and prudent owner of property, if he were absolutely entitled, 
would malte for the purpose of enabling him to let the property (t), 
are improvements {j) within the Settled Land Acts {k). 

684 . The expense of rebuilding (2) the principal mansion 
house (m) on settled land in a style and on a site more or less 
corresponding with the original (n) may be paid for out of capital 
money (o) to the extent of one-half of the total annual rental of 
the whole settled estate (p). 
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(;) lie Tiuktr'a Se'tlal Esla^, [1895] 2 Ch. 468, 0. A. Whothor the character 
of the additions and jltorations is such as to bring the cane within the ijettled 
Land Acta is a question of fact for the court to decide.^ The court has refused to 
allow the payment out of capital monoys of repairs incidental to the ordinary use 
and occupation ot tho property, such as ulterutionsin drainage (Re Tucker'» settled 
Eetatei, supra), or of fixtures attached to a building whi^ merely add to its 
amenities, such as electric plant (^e Blagrat'e'a Setllm Estates, [19Q8J 1 Ch. 560, 
0. A.,approving Re (Jlarke's Settlement, [1S)U2] 2 Ch. 327, and overruling Re Freaks's 
StVlement, Kinnaird v. Freake,\\Wi'] 1 Ch. 97), or a heating appanitu8(/fe OohkelVs 
Settleii Estates, [1894] I Ch. 485}, or of an alteration in the shafting of a mill (Re 
I/amur/ton's (Earl) Settled Estates (1906), 75 1j. J. (Cii.)460, C. A.). .Un the other 
hand, stnictural dr.unitge works (Re Thomas, WeaiheraU'^. T/ioma^, [1900] 1 Ch. 
319; Re Leionfidd's (/.oryf) Settied Estates, [1907] 2 Oh. .340; compai-e Standing v. 
Uray, [1903] 1 1. H. 49), tlio replacing of a roof or a change in the main entrance 
of a house (Re (}at‘kell''> !>elilal Estates, supra), the erection of a wash-house and 
privy [Re Calverley'a Settled Estates, [1904] 1 Ch. 150), the substitution of solid 
floors of com rote tor ordinary floor boards in order to keep out dry rot (Stanford v. 
Rdiert^, aniira), have beon held to be improvements within the Settled Land Acts. 

(h) The oroclion of now buildings in the place of old is not an addition or 
ulter.itioii (Re Letesan-Gower'a Settled Estaie, [1905] 2 Ch. 95). 

(t) Stan/ard v. Roberta, svjira. 

(j) Settled Liind Act, 1890 (53 & 64 Viet. c. 69), a. 13 (ii.); see note (/), 
pp 283, 284, atife. 

(k) S.’e note \ ii’), p. 279, o»rfe. 

(/) Repairs iind .iltoraiions, however extensive, do not amount to a rebuilding 
(Re De Tets'ier's Settled Estates, Re De Teissier's Trusts, De Teissier y. De Teissier, 
[1803] 1 Oh. 153; Re De Tabky (Lord), Leighton v. Leighton, [1896] W. N. 162; 
Re Wright's Settled Estates (1900), 83 L. T. 159). It is, however, a question of 
act in each case as to what amounts to a relnulding (Re Walkn^s Settled Estaie, 
1894] 1 Ch. 189; Be Ken^inglott Setilal Eataiei (1900, 21 T. L. H. 351; Re 
')unham Massey Sdtled Esfaies '(1906), 22 T. L. R. 695; Re Legh'a Settled Estate, 
1902] 2 Ch. 274). The improvomont of the architectural amenities of a mansion 
louse does not oome within the provision (Re Gerard's (Lord) Bailed Estate, 
1893] 3 Ch. 252, C. A.). The complete reconntruotiun of the drainage system 
of a mansion house, os ^stinguished from improvments in tbo existmg system 
(Re Gerard's (Lord) Settled Estaie, sifpra, disapproving/fe/foi/^AfonAMafe (1885), 
30 Ch. D. 102), has been allowed under the Settlea Land Act, 1882 (45 & 46 
Viet. 0. 38), s. 25 (i.) (Re Dunraren'a ^arl) Settled Edates, [1907] 2 Qi. 417). 
Tho Settled Ijond Act, 1882 (45 & 46 Viot. o. 38), s. 25 (xiiL), has been held to 
authorise a new water supply (Be Kensington Stilled Eataiea, supra), or a ve^ 
large addition to an existing water supply (Be Houghton Estate, supra; & 
Bidwer Lytton'a WiU, Knebioorth Settled Estates (1888), 38 Ch. D. 20, C. A.), 
including a supply ot water for the extingui^ment of tire with complete equip¬ 
ment, such as hydrants and hose (Be Dunraven's (fihrl) Settled Estates, supra). 

(m) This means the actual house and outbuildings oonnected with it, not merdv 
physically, but by occupation, enjoyment, and propinquity (As GereardCs (Lara), 
Settled Estate, supra, at p. 261). It does not inclo^ a laundry 250 yards 
distant (Be DunravetCs (Earl) Settled Estatm, eupra). 

(n) Be JValker^a Settled Estate, supra; Be Kensington Settled Estates, supra. 

(a) BoiUed Land Act, 1890 (S3 & 54 Viet. c. 69), s. 13 (iv.). 

(p} As Gerard's (Lord) Aefued Estate, supra. The annaai rental includes the 
inoomo of mvested capital moneys (Re De Tesssier's Settled Estates, Be De 
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686 . Capital money arising under the Settled Land Acts (r) may 
be applied in payment of any money expended by a landlord 
under or in pursuance of the Agricultural Holdings Act, 1908 (u), 
or any enactment thereby repealed, or under custom or agreement 
or otherwise (a), in or about the execution of certain spcciiied 
improvements (b ); or in discharge of any charge created on a 
holding under the Agricultural Holdings Act, 1908 (u), or any 
enactment thereby repealed (c). 


Teissier’s Trusts, J>e Teissier v. De TeUaier, [1893] I Cli. 163); and of farms 
\isunUy let but actually unoccupied at tho muineut {lie Wallcer'a Settled Estate, 
[1894] 1 Oh. 189), without aUuwunce for tho cost of_ repairs {Re Kensinytan 
Sditled Estates (1906), 31 T. L. B. 361), but it doos not includo nnjr allowance as 
a rental valtm of a niiinsion and park in tho occupation of tho toiiiint for life or 
of ft farm held and fanned by him {Re WaVeer’s Settled Estate, aiqira, at p. 193). 

{q) Settled Laud Act, 1890 (63 & 54 Vict. c. (39), s. 13(ui.); see note (/), 
pp. 283, 284, ante. 

(r) See note (a), p. 279, ante. 

(fl) Be Bunraven's {Earl) Settled Estates, [1907] 2 Oh. 417; compare Re 
Mundye SetiM Estates, [1891] 1 Ch. 399, 0. A.; iito Galverlcy's Settled Estates, 
[1904] 1 Cb. 160. 

{t) Settled Land Act, 1882 (45 A 46yict. o. 38), s. 26 (xx.); see note (/), 
pp. 283, 2^<4, ante. 

(k) 8 Edw. 7, c. 28, s. 20, which is a ro-enactment oE tho Agricultural 
Ilolalngs (Kiigland) Act, 1883 (46 & 47 Vict. c. 61), s. 29, as amouded by tho 
Agricultural Holdings Act, 190() (63 & 64 Vict. o. 60], tho two latter Acts being 
repealed by tlie Agricultural IJoldiuga Act, 1008 (8 Bdw. 7, c. 28), which is a 
consolidatmg Act. As to the Agiicultiiral lIoliUiigR (Bitglund) Act, 1883 (46 & 47 
Vict. c. 61), H. 29, see title Aguicultuue, Vol. 1., p. 267. 

(а) Tho words " under custom or aafreement or olUorwise” did not occur in 
tho Agricultural Holdings (Ungland) Act, 1883 (46 & 47 Viol, c, 61), which 
was confined to moneys exjionded in pursuance of that Act, but were inserted 
by the Agricultural Holdings Act, 1900 (63 & 64 Vict. c. 60), s. 3 (3). Silos, 
which are an improvement within the Agricultural Holdings Acts, erected 
by a tenant for lil'o on land in his own occupation, were held uot to be au 
improvement within the Settled Laud Act, 1882 (45 & 46 Vict. c. 38], s. 25 
{Re Broadwater Estate (1885), 54 L. J. (on.) 1104, 0. A.). The Agricidtural 
Holdings (England) Ant, 1883 (46 & 47 Vict. c. 61), was uot cited to the court on 
that occasioii, and it is difficult to sco how it could liave applied, but it might 
possibly be held that the wider words of the later Agncultur.d Holdiugs 
Acts, 1900 (63 & 64 Vict. c. 60), and 1906 (8 Edw. 7, c. 28), make improvements 
under those Acts impruvomeuts under the Settled Land Acte (sco note (w), 
p. 279, ante). 

(б) The improvoinonte arc specified in tho Agricultural Holdings Act, 1908 
(8 l^dw. 7, o. 28), Sched. L, Paits L and II., which are identical with the 
A^cultural Holding Act, 1900 (63 & 64 Vict. c. 60), Sched. I., Parte I. and 
IL, as to which see title AQBicuLTtmB, Vol. I., pp. 260, 261, notes (c), (/). 

(c) Agriculturad tioblmgB Act, 1908 (8 Edw. 7, o. 28), & 20 (2). As to 
the power of thd laxfdtord on. paying compensation to obtain a charge, 
see the Agricultoral Hohliiigs Act, 1908 (8 Edw. 7, c. 28), ss. J,7—19, whudi 
replace the Agricnltural Holdings (England) Act, 1883 (46 & 47 Vict. o. 
61), SB. 29, 30, 31, 32, as amended by the Agricultural Holdings Act, 1900 (63 
$.'H Vict. c. 60), B. 3, and see title AeiaouLTUBE, Vol. L, p. 266. 
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Bub-Seot. 2 .—Hxecution of tmpronmu/nU. * 

687< A tenant for life may himself execute any anthorised 
improvement, and enter into any contract relating to the execution 
thereof, with power to vary or rescind the same (d). He may also 
concur with any other person interested in executing, or contribut¬ 
ing to the costs of, an authorised improvement (e). 

Part III.—Procedure under the Settled 
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Sect. 1. — Submission and Approval of Scheme. 

688. A tenant for life (/), who is desirous of applying capital BnbmiBsion of 
money in payment for an authorised improvement, may submit a scheme, 
scheme for its execution, which must show the proposed 
expenditure (//). 

If the capital money is in the hands of the trustees of the Approv,iib 7 
settlnmeut, the scheme must be submitted for approval to the 
trustees, who are bound to satisfy themselves that the iibprovemeiit 
proposed is on improvement authorised by the Settled Land Acts (A) 
and is for the beueht of land comprised in the settlement, and that 
Iho scliemn for tlie execution of the improvement is a proper one 
for corrying out tliat improvement. They should also be satisfied 
that, in preparing and submitting the scheme for their approval, 
the tenant for life wa.s acting under competent skilled advice in 
reference to the execution of that improvement, and that he has 
regard to the interests of all parties entitled under the settle- 
raeut (i). Failure to assure themselves on these points will expose 
them to liability for approving an improvident scheme (y), but they 
are not concerned with the general policy of the tenant for life as 
to the improvements that he may propose (k). If the tenant for life 

(d) Sottlod Land Act, 1882 (45 & 46 Yict. o. 38), & 31 (1), (v.). For the 
contractual powers of a tenant for life generally, see title Settlements. 

(e) Settled Land Act, 1862 (45 & 46 Viet. c. 88 ), s. 27. This has been hold to 
anthoriso the investment of capital mocey in a water company formed to 
f-upply water to a huilding estate (ife Orwal Varh Estate, [189*1] W. N. 135). 

(/) As to who is a tenant for life or a person having the mwers of a tenant for 
life under the Settled Land Acts, see title Settlements. Trustees of the sottle- 
iiient in this connection are the trueteos for the purposes of the Settled J.and 
Acts (see note (w), p. 279, ante), for whom see title Settlements. 

( 9 ) Settled Iiand Act, 1882 (45 & 46 Yict. 0 . 38), s. 26 ( 1 ). Unless tha 
approval is expressly made conditional on the expenditure shown in iho 
scheme not being exceeded, extra expenditure necessity incurred in carrying 
out the scheme may be paid for out of capital money (lie Bulwer Lyttm’s ll'ti/, 

Kmbworih Settled Eatatea (1888), 38 Ch. D. 20,0. A.); see also Re Egmotd'e {Earl) 

Settled Estates, [1908] W. N. 176; Settled Land Act, 1890 (53 A 54 Yiot. o. 69), 

B. 15, and p. 291, poet, for forms of submission of scheme hr tenant for life 
to trustees of the settlement and approval by them, see Enoyclopnidia of 
Forms and Precedents, Yol. XIII., pp. 717, 719. 

i h) See note (to), p. 279, ante. 

jV BeEgmant’a{EarI) Settled Estates, Lefroy v. Egmont (Karl), [1906] 2 Oh. 151. 
j) Be NorfolEs {Duke) Parliamentary Estates, Norfolk {Duke) v. Merries {Lord), 

[1900] 1 Oh. 461, 468. 

(ft) Be Egmonffe {Earl) Settled Estates, Lefroy v. Egmont {Earl), eupra. If the 
trustees are satisfied as to the paitiouiar scheme submitted to them, they need 
not consider, for instance, the number of previous sdhemes or the amount of 

H.L.—-XVIII, » L 
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is an infant, the trustees have power to prepare and approve their 
own scheme (2). 

689. If the money is in court, or an application is made to the 
court (m) in the event of the refusal of the trustees to approve a 
scheme (n), the scheme must be submitted for approval by the 
court, which will, of course, have to be satisfied on the same points 
as in the case of approval by the trustees (o). 

The fact that there is no capital money available for carrying 
out a scheme does not prevent the approval of a scheme either by 
the trustees or by the court (p), or the decision of the legal question 
whether the proposed works are improvements within the meaning 
of the Settled Land Acts (q). 

Seot. 2.^ —Payment out of Capital Money. 

690. If the capital money to be expended is in the hands of the 
trustees, then, on a certificate either of the Board oi Agriculture 
and Fisheries (r), or of a competent engineer or able practical 
surveyor, nominated by the trustees and approved by the Board or 
the court (s), of the proper execution of any work or operation com¬ 
prised in an improvement shown in a duly approved scheme and of 
the amount properly payable in respoct of the work done, or on 
an order of the court (t), it may be applied by the trustees in 
payment of such amount (u)< 


Ctipital moDoy alrciidy, or liable to be, expended thereunder, or the general 
connection between tiie unprovemonte mentioned in the echeme proposed for 
their approval and improvements contained in Bcboines already sanctioned (lie 
Eijmmt'a (Earl) Settled Estatee, Le/rtnf v. Egmovt (Earl), [1906] 2 Oh. 161). 

(l) Me Gref a (JouH Estate, [1901] 'tV. N. 60. 

(m) “ Court ” means the High Court of Justioo (Settled Land Act, 1882 
(45 & 40 Viet. c. 38), a 2 (ix.) }. 

(n ) Settled Larid Act, 1882 (45 & 46 Yict. 0 . 3S), s. 44. All applications to 
the court should be by summons (^id., a. 46 (.3), and Settled Laud Act Buies, 
1882, r. 2 (Stat. E. & O. ^v., Voi. XII., Supreme Court, England, p. 743), though 
in coses where a p«itition is more advantageous the costa of a petition may be 
allowed (Me B^hlehem, ami Brideiotll Hoapilala (1885), 30 Ch. D. 541). 

fo) Settled Land Act, 1882 (45 & 46 Yict. c. 38), s. 26 (1). 

(p) Re Norfolk's (Duke) Parliamentary Eatatea, Norfolk (Duke) v. Uerriea (Lord), 
[19(K)] 1 Ch. 461. 

(q) Re Calverlefa Settled Estatea, [1904] 1 Oh. 150, 153. For a list of the 
Settled Land Acte, see note (w), p. 279, ante. 

(r) Settled Land Act, 1882 (46 & 46 Yict. 0 . 38), 8. 26 (2) (i.). 

(«) fbid., a. 26 (2) (ii.). The cortiOcate does not vouch for the propriety of the 
improvements, but is a concluBive authoiity and discharge to the trustees for any 
payment made by them in pursuance thereof; see md., s. 26 (2) (i.). As to 
the court, see note (m), supra. For forms of application to the Board of Agricul¬ 
ture and Fisheries for approval, and approval of engineer or surveyor, see 
EnOTclopaedia of Forms and Precedents, Vol. YIL, pp. 26, 27. 

(t) SotUod Land Act. 1882 (45 & 46 Yict. c. 38), s. 26 (2) (iii.). On an appUca- 
tion under this provision, the court has not merste to be satisfied of the facte that 
t^ scheme has been approved by the trustees and the money spent, but it has a 
discretion to refuse to make the order unless satisfied as to the propriety of the 
sohenie; and for this purpose the merits of the echeme as a nmole will be 
considered just os if the money were in court and scheme were before the 
court for approval (Me Keck's B^lemeni, [1904] 2 Oh. 22; compare Clarke v. 
Thornton (1887), 35 Ch. L. 307, 313, 314). For lorms of application for emtifi- 
oate and certificate of due execution of works and amount expended, see 
Rncyolopa>dia of Forms and Precedents, Yol. YII., pp. 27 et sea. 

(u) Sol 11. d Ljuid Act, 1882 (45 & 46 Yict. c. 38), s 26(2). 
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69L If the capital money to be expended is in court, then, after 
appro^l of the scheme, on such evidence of the execution of the 
work as the court thinks sufficient, payment will be directed for the 
whole or part of any work or operation comprised in the improve* 
ment (v). In no case, however, will the court make an order which 
is prospective in that it authorises payment to be made at a future J 
time either for work not yet done or out of money not yet come to * 
the hands of the trustees (a). 

692. The court may (6) authorise the application of capital 
money in or towards payment for an authorised improvement 
notwithstanding that no scheme was submitted before the execu¬ 
tion of the work(c), or even that the tenant for life was not 
competent to submit a scheme (d). This jurisdiction of the court 
extends to reimbursing a tenant for life for past expenditure on im¬ 
provements ; but whenever the court is asked to exercise this power 
after the execution of the work, the claim is closely scrutinised (e). 
Although a power in or direction to trustees to effect repairs and 
improvements out of income does not deprive a tenant for life of 
his right (/) to avail himself of the provisions of the Settled Laud 
Acts ^), yet when the court is asked to exercise its discretion, a 
provision by the settlor that the expense of executing improvements 
shall fall on income is a ground for refusing to comply with tlio 

(v) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 26 (3). Tho evidence may 
consist of a leport or cortificare of the Board of Agriculture and Fisheries or of 
a competent enginoer or able practical surveyor, approved by the court (ibid .); 
see p. 290, ante. 

(a) Be Millard's Settled Estates, [1893] 3 Ch. 116, G. A.; and see Re Bristol's 
(Marquis) Settled Estates, [1893] 3 Gh. 161, 165. Bond fide cxixinditure by the 
tenant for life for the bouefit of all parties iutorestea for the purposes of a 
scheme approved without money in hand will be recouped him ou his furnish- 
iug proper evidence of the execution of the work (Be Norfolk's (Duk^ Par¬ 
liamentary Estates, Norfolk (JDvke) v. ITerries (Lord), [1900] 1 Ch. 461). 

(b) Since tho passing of the Settled Land Act, 1890 (53 & 54 Viet. o. 69), 
B. 15. Previously there was no such jurisdiction in the court (Re Ilotchkin's 
Settled Estates (1887), 35 Ch. D. 41, C. A.), and even now the discretion will 
not bo oxercism in favour of the tenant for life when the improvements wore 
executed before the passing of the Settled Land Act, 1882 (45 & 46 Viet. c. 38) (iic 
Ormrod's Settled Estate, [1892] 2 Ch. 318), nor dues it extend to sums paid by a 
tenant for life in respect or instaiments of improvement rentchurgos (Be 
Dalism’s Settled Estate, [18921 3 Ch. 522; Be Bristol’s (Marquis) Settled Estates, 
suira ); and see p. 292, post. 'But sums expended on improvements authorised 
by the settlement, but not by the Settled iknd Acts (see note (w), p. 219, ante). 
may be recouped, although the settlement was executed before ffie passing of 
the Settled Lmd Act, 1890 (53 & 54 Viet. o. 69) (Be EgmemPs (Earl) Settled 
Estates, Eqvumt v. Le/roy (1900), 16 T. L. B. 360). 
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(e) Be Tucker's Seltied Estates, [1893] 2 Ch. 468, C. A. Dday in executing 
the improvements is a ground for refusal (Be Allen's Settled Estates (1909), 126 
L. T. Jo. 282). 


L. T. Jo. 282). 

(/) Clarks v. Thornton (1887), 36 Ch. D. 307; Be Stamford’s (Lord) Estate 
(1887), 56 L. T. 484; seeus, if there is a trust coming before the foust for the 
tenant for life and providing for payment of improvements out of income 
(Be PartingUm, Beigh v. Kerne, [1902J 1 Ch. 711). If a tenant for life resorts to 
a fond created by tne settiement for the purpo^ of improvement, he is bound 
to comply with any condition imposed by the settlement for the repayment of 
■uch fund (Be Sudhtry and Poyrdon Estates, Vernon v. Vernon, [1893] 3 Ch. 74.) 

(g) See note (w), p.'279, ante. 
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demands of the tenant for life (h). If the expenditure has been 
incurred by the trustees, or by the tenant for life with their know¬ 
ledge and approval, the court will allow it to be recouped out of 
capital money (i). Prospective orders directing repayment for 
work already done, out of capital money to arise thereafter, will 
not be made (J). 

If the trustees of the settlement do not oppose an application for 
recoupment by the tenant for life, it is their duty to remain neutral, 
and the court will not hear counsel on their behalf in support of 
the application (k). 

693. Charges created under any Act of Parliament in respect of 
an improvement authorised by the Settled Lands Acts (/) may be 
redeemed out of capital money (m), but there must be evidence that 
the improvements in respect of which the rentcharge was created 
were improvements within the meaning of the Settled Land Acts (n). 
It is immaterial that the improvements were executed and the rent- 
charge created before the 23rd August, 1887 (o), but a tenant for life 
is nut entitled to be recouped for past payments made by him in 
respect of rentcharges so created (p) unless he has insisted on his 
rights before making the payments (g). Cai)ital money may bo 
applied either in payment of the instalments of the rentcharge, 
representing both capital and interest (?'), or in redemption of the 
rentcharges, together with the payment of any bonus that may bo 
demanded by the lenders in consideration of their consenting to 
redemption (s), and the fact that the improved portion of the estate 
has been sold and the rentcharge transferred to other portions is no 
objection to such application (t). But a payment made by a tenant 
for life to induce tlie original holders of charges to consent to a 
transfer of the charges whereby tlio interest is reduced cannot be 
repaid to him out of capital money (a). 


(h) Canliffun (Counieai») v. Ctirzon-Howt (1893), 9T. L. R.244; JRePartington, 
Jteiyh v. Kam, [1902'] 1 C‘L. 711. 

(t) lie Thomas, Wetherall v. T'lumas, [lOtiO] I Ch. 319; Ms Lishwme'a {Karl) 
Sthied Estates, [1901] W. N. 91. Asto tno cotit of Eonilory workn executod undur 
tho UeuitU Acts, seo title Pxtblio Heaia'U and Locai. AuMlNIsrBATTO^. 

(/) See note (u), p. 291, ante; Et Bristol'» {Marquis) Settled Estates, [1893] 
S Gh. 161. 

{Jc) Be Ilotehkin's Sdtleil Estates (1887), 35 Gb. D. 41, C. A., per NoSTH, J., at 
p. 43. 

(l) See note (w), p. 279, ante. 

(m) Settled liana Acts (Amendment) Act, 1887 (80 & 51 Viet. c. 30), s. 1. 
Tliid Act removed tho difficnltios created by the deciHion in Be KnatchbuU's 
Settled KstaU (1884), 27 Ch. 1). 349; aiBrmed (1885), 29 Ch. D. 688, 0. A. 

(n) Be Newtons StHkd Estates (1889), 61 L. T. 787. For tho term “Settlwl 
Land Acts,” see note (w), p. 279, ante. For the authorised improvements, boo 
note (/), pp. 283, 284, attte, 

(o) !bie date of the passing of the Settled Laud Acte (Amendment) Act, 1887 
(50 a 51 Viet. o. 30); Be JlovmrtVs Settled Estatai, [ 1892] 2 Ch. 233. 

(p) .fie Howard's Settloi Estates, mpra; Be JDaltson's Settled Estate, [1892] 3 
Ch. 522; and see note (5), p. 291, ante. 

(?) Be liristoVs {Marquis) Stilled Estates, [1893] 3 Ch. 161, 166. 

(r) Be Egmmt's (Aoiro) Settlerl Estates (1890), 45 Ch. Jl. 396, C. A., disap¬ 
proving Be Sudeleg's (Loim) Settled Estates (1887), 37 Ch. i). 123. 

§) Be Emtota’s (Xoro) Settled Estates, supra. 

(() Re Imaaris Settlm Estates, supra. 

(•) lu Verney's 8et^ Estates, [1898] 1 Oh. 508. 
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Sect. 8. —Mamienmeet Repair, and Imurtmce of ImprmemenU. 

694. Improvements must be maintained and repaired and, if they 
include a building or work in its nature insurable against damage by 
iiro, insured at the exf^nse of the tenant for life, and each of his 
snccesBors in title having under the settlement a limited interest 
only in the settled land, for such period (if any) and in such 
amount (if any) as the Board of Agriculture and Fisheries by 
certificate in any ease prescribes (6). The tenant for life and each 
of such succesBors in title is also bound from time to time, if required 
by the Board on, or without, the suggestion of any person having 
under the settlement any estate or interest in the settled land, 
lo report to the Board the slate of every improvement and the 
I'aet and particulars of any fire insurance (c). Failure to comply 
with these requiremente gives any person having any estate or 
interest in the settled land, in possession, remainder, or reversion, 
under the settlement, a right to an action for damages against 
the tenant for life or his estate after his death (d). The tenant for 
life and each of his successors in title, having under the settlement 
ib limited interest only in the settled laud, in executing,-repairing 
or maintaining authorised improvemonts, is protected against 
linbility for waste in respect of any acts, works, or user of the land 
for such purpofces (e). 
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Pari IV.—Procedure under Other Acts. 

Sect. 1.— Under the Improvement of Land Act, 1864. 

Suh-Seot. 1 .— A]^li(niion by LanSmvner. 

695. An application to the Board of Agriculture and Fisheries W'ho may 
for the purpose of obtaining a charge for improvements under the “PP^y- 
Improvement of Land Act, 1864 (/), or the Acts amending or 
extending the same (//), may be made by any landowner. 

The “landowner” for the purposes of the Improvement of 
Land Act, 1864 (/), is defined as the person who is in the actual 

(fr) Settled Iiand Act, 1882 (4j & 46 Yiot. c. 38), b. 28 (1). Insurance moneys 
niUHt be applied in replacing tne damaged buildings (compere Be Quickie Truste, 

PtMimyre v. Qairlte, [1908] 1 Ch. 887). The certificate may be varied from time 
to time, but not so as to increase the liability of the tenant for life or any of his 
successors in title (Settled Land Aot, 1882 (45 & 46 Yict. c. 38), s. 28 (4) ;. For 
tbo form of oertiiicnte and other dooiunents requisite for obtaining it, see 
Enoyolopoedia of Fonns and FrowHlent 8 _, Vol. Yll., pp. 26 e/ aeq. For tho 
obligations of a tenant for life generally in respect of repairs and insunmee, see 
title SETTLEtfENTS. 

(e) Settled Land Aot. 1882 (46 4b 46 Yiot. o. 88 ). s. 28 (3). 

(cn Ibid,, a. 28 (5). 

(a) Ibid., B. 29. For the meaning of the words " timber and other treee not 
planted or loft standing for shelter or ornament," in iW/., s. 29, see ITcW- 
BlundeU v. [1903] 2 CL 664. 

(/) 27 & 28 Yict c. 114, K 11. For a form of application, soe Encydopeedia 
of Forms and Procedonts, VoL YU., p. 29._ 

(s) For the Acts amending and extending the Improvement of Ituud Aot. 

1864 (27 & 28 Yict. o. 114), seo pp. 280 et teg., ante. 
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pofiBeasion or receipt of the rents or profits of any land| whether 
of freehold, copyhold, customary, or other tenure, except where 
such person is a tenant for life or lives, holding under a le^e 
for life or lives not renewable, or is a tenant for years, holding 
under a lease or an agreement for a lease for a term of years 
not renewable, whereof less than twenty-five years are unexpired 
at the time of making the application, ** without regard to the real 
amount of the interest of any person so excepted (A) ”; Rud in 
a case where the person in the actual possession or receipt of 
the rents or profits of any land falls within the above exceptions, 
the person who for the time being is in the actual receipt of the 
rent payable by the person so excepted is, unless he also falls within 
the above exceptions, jointly with the person who is liable to the 
payment thereof, deemed to be the “ landowner " (i). In the case 
of persons under a disability, such as married women, infants, or 
lunatics, the application may be made by their husbands, guar¬ 
dians, committees, or trustees (Js). Joint applications may be made 
by several landowners (Q. 

The application must be made in the prescribed form, but until 
the proposed improvements have been sanctioned by the Board of 
Agriculture and Fisheries it may be withdrawn or altered (m). 

SUB-SxoT. 2.— Inveatigatian. 

696. If the application is entertained the Board of Agriculture 
and Fisheries may appoint an inspector, who is to report (except 
where the proposed outlay is to be made in respect of planting 
only) whether the proposed improvements will effect a permanent 


{h) It is evident that fixe reference to the person so excepted is erroneous, 
and that the person referred to ^ould be the person in actual possession etc. 
Compare the wording of the definitions in the Tithe Act, 18(16 (6 & 7 Will. 4, 
e. 71), B. 12, and the Inolosure Act, 1845 (8 A 9 Yict. c. -118), s. 16, which 
apparontly were the basis of the definition. The object of the definition is to 
obviate the necessity of inquiring into the title of the landowner, and the 
effect is to predude any queraon as to the validity of tho charge so far as regards 
any defect m the title of the applicant; see p. 279, aide. As to the principle in 
its application to exchanges or partitions under the Indosure Acts, see Jau/mb 
V. Turner, [1892] 1 Q. B. 47. 

(<) i.e., for the puj^ses of toe Improvement of Land Act, 1864 (27 & 28 Yict. 
0 . 114), s. 8. “lAndowneir” includes a corporation {ibid.), as does toe word 
person” (t&td., s. 10). As to charges created by inoumbents, see title 
E^rsiastioal Law, Yoh XL, p. 709. 

(A) Improvement of Land Ac^ 1864 (27 & 28 Yict. o. 114), s. 24. 

(2) Ibw., B. 12. Adjoining lands or easements, or conveniences thereover, may 
be acquired, for the purposes of the execution of improvements, from persons 
enabled to soil or dispose of any such adjoining lands etc., under the Lands ulauses 
Consolidation Act, 1846 (8 & 9 Yict. o. 18), as to whom see title CoMFUiiSOiiv 
PuBCBASE OF Lard AMD CoturmrsAnoM, Yol. YL, p. 57 ; and the amount of 
the purch^-money may be added to the duw^, and works may be executed ou 
such adjoining lands for the pulses of droinago or warping improvements 
under the provisionB of the liond Drainage Act, 1847 (10 & 11 Viet. o. 38), and 
the Land Drainage Act, 1861 (24 & 25 viot. o. 133), Part. LDt. (Lnprovement 
of Loud Act, 1864 (27 A 28 Yict. o. 114), as. 32, 33, 49); and see p. 303, post. 

(m) Improvement of Land Act, 18M (27 A 28 Yict o. 114), s. 11. The forma 
may be issued ^ the Board of Amcmtuie and Fisheries from time to time 
(At<i., 8. 13). For forma of a]^ioation, see Encydopadia ol Forms and 
Preu^nts, Yol. YU., pp. 29 ef ttq. 
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increase of the yearly value of the land exceeding the yearly Smv.i. 
amount proposed to be charged thereon in respect of the improve- Under the 
ments applied for (n). The Board may require the applicant to Improve- 
give security for the expenses of such investigation (o), and may >B^t of 
also require any alterations in the proposed improvements that liBRdAct, 
it may think expedient (p). ^5" 

697. If in the opinion of the Board of Apiculture and Fisheries lateiferenoci 
any proposed improvement will interfere with any navigable river 'w" 
or canal, the landowner must give notice in writing to the body 

having the management or control of such river or canal (q), and, 
in the event of such body dissenting, an order of the court must be 
obtained authorising the Board to proceed with the improvement (r). 

698. Before the commencement of any sanctioned improvements Delivery of 
detailed si^cihcations and, in the case of buildings, and in any B^iTcationo 
other case if required, detailed ])lanB or drawings, must be delivered 

to and approved by the Board of Agriculture and Fisheries (a). 

The Board has also power to inspect the improvements while in 
progress (a). 

Sub-Seot. S .—ProviMoaal Ordtra. 

699. The Board of Agriculture and Fisheries, if satisfied as to provuionftl 
the permanent value of the proposed improvements, may sanction order for 
the improvements by an order(b) called a provisional order (c). The 
provisional order must name the landowner to whom it is issued, 

(n) Iir.prK»voinont of Land Act, 1864 (27 & 28 Viet. c. 114), b. Ifi. For a form 
of approval of an iitBpoctor compare tuu form for use under the Settled Laud 
Act, 1882 (4d & 4C Viet. o. 381), Encyclopaedia of Forms and Precedents, 

Vnl, VII., p. 27. As to improvements under the Limited Owners Besidences 
Act. 1870 (33 & 34 Viet o. 56), and the Limited Owners Beservoirs and Water 
iSiipplv Further Facilities Act, 1877 (40 & 41 Viet o. 31), see pp. 281, 282, ante, 

(o) Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), s. 14. 

(jo) Ihid., 8. 16. 

(q) Ibid., s. 19. As to rivors and canals geuerolly, see titles BAU.WA.ya aed 
Canals; Waters and Watercourses. 

(r) Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), s. 21, and 
euinparo ibid., s. 47. The costs of such apjMicatiou, which is made by summons, 
tire m the discrotion of the judge, and if he so directs uwy bo doomed to be 
part of the eziienses of the application for the proposed improvements (ibid., 

B. 23). The Improvement of Land Act, 1864 (27 & 28 Viet. e. 114), ss. iV, 18, 
which provided for the giving of notices to remainderinen and mort^geea and 
forbade the matter to proceed, in the event of their dissenting, until on order 
of the court was obtained, were repealed by the Settled Land Act, 1882 (45 & 46 
Viot. c. 38), B. 64 (now itself repealed by the Statute Law Bevision Act, 1898 
(61 A 62 Viot. 0 . 22} ), and thus the provisions of the Improvement of Land 
Act, 1864 (27 ft 28 Viist. o. 114), 8. 22, ^ling with service on dissenting parties 
out of the jurisdiction, are practically rende:^ obsolete. 

(«) iW., SB. 30, 31. For form of statu tory deolnmtion as to title, see Ency- 
olopsodia of Forms and Precedents, VoL, Vll., p. 34. 

(a) Jjinprovement of Land Act, 1864 (27 ft 28 Viot. o. 114), s. 48. 

(b) lUd., 8. 25. For oases where the improvement may be sanctioned, even 
though it does not effoot a permanent increase in the value of the lands, see 
p. 281, anta (erection of a resiaence), and p. 282 , ante (waterworks). 

(e) Improvement of Land Act, 1864 ^7 ft 28 Viot. o. 114), e. 27. The form of 
orae r is s et out in Schod. A, ibid, (see ^oyelopasdia of Forms and Precedents, 

Vol. Vn., p. 36). U the assimee is a land improvement cempany, expenditure 
under the Improvement of Tj«nd Act, 1864 (27 ft 28 Vkt. o. 114), may be 
charged under the company’s private Act (ifttif., s. 63). 
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exprcfis the greatest sum to be charged and the rate of interest and 
term of years for the repayment thereof (the fomer not to exceed 
5 per cent, per annum and the latter not to exceed twenty-five 
yi,' irs, or, in the case of charges created since 1899, forty years (d)), 
specify the lands on which such repayment is to be charged («), and 
express or refer to some dounraent expressing the general scheme 
of the improvement to he executed (/). 

The order creates in favour of the landowner named therein 
a title lo au absolute charge, on the completion of the improvo- 
immts, which he may assign to a third party, either absolutely or 
l}y way of security (ji). Modifications of or alterations in any matter 
contained in the order may be sanctioned by the Board of Agricul¬ 
ture and Fisheries with the consent of every person interested, 
provided that no modificiilion or alteration increases the sum to bo 
charged or extends or curtails the term of repa^nnont {h). 

A provisional order is a complete protection from impeachment 
of waste (i^, but is subject to any rights of the Crown and of various 
public bodies and companies (/>;). 

Sun-SECT. 4.— Absolute OrJere. 

700. After tlio improvements sanctioned have been duly executed 
to the satisfaction of the Board of Agriculture and Fisheries, the 
Board executes under its seal a charge upon the fee simple of the 
lands comprised in the provisional order for the sum by the same 
order expressed to be chargeable in respeset of such improve¬ 
ment ^ (t) with interest thereon (w). Such charge is called an 
absolute order {n), and the execution of an absolute order is 


(d) Improvement of Land Act, 1809 (62 & 63 Viet. c. 46), s. 1 (1). Tho torin 
of n.*p:iyxm*nt, however, utay bo extended, on application between KevfMi und 
ten veai's from the date of tho ubHolnto order, in the caso of the pliintin.^ of 
woods and trccfi, oven where the chargo wuh esroated boforo 1809 {ibid., a. 1 ( 4 )). 

(e) niG landa charged may include not only tho laiida improved, but any 
otlior LuilU chuwn by stiitutory lioclarution to bo held for the same c.-^tutea and 
i:itr<i-esta fre.e from incumbrances or subject to tbu same iucuinbranccs (finprovo- 
moiit of Land Act, 1899 (62 & 63 Viet. c. 46), s. 1 ( 2 )); and see fieneral lAwd 
i/rait,ag‘ awl Imyrovemmt Co. v. Unitnl Cuanties /{niik, Ltil. (1910), 103 L. T. 418. 

(/) Improvement of Land Act, 1864 (27 A 28 Viet. c. 114), s. 26, 

( 9 ) liid., B. 27. For forms of usaignment see Encyclopiudiu of Forms and 
Frocedontij, Vol. YII., p. 88 . 

{h) Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), s. 29. For form 
of modifymg order, see KncyclopXHiia oi Forma and Procodeiits, Vol 1., 11 . 683, 
Vol. VTL, p. 39. 

(i) Improvcmnnt of Tisnd Act, 1861 (27 A 28 Viet. c. 114), s. 34, and as to 
'va»to, SCO generally, titles Euuitv, Vol. XJJI., pp. 49, .40, 90; I.AxnT.oan and 
Tenant; Heal Fkopertx and Chattels Heal; SettlEaMEnts. 

(A) Imja-ovcmcnt of lAinil Aet, 1864 (27 A 28 Viet. c. 114), sa. 85—47. 

(l) Tho expenses of the n]>plicu 1 ion to the Board and of coutmets relating 
to the execution of tho imjn-civemonts or the advance of money relating to 
rboir execution, may bo included in tho charge (Improvement of l/and Act, 
1301 (27 A 28 Viet. c. Ill), a. 50); lor a f om of application to do this, see 
llncyclopacdta of Forms and IVeee^nts, ToL VII., p. 40. 

(m) Improvcmnnt of lioud Act, 1864 (27 A 28 Vint. c. 114), s. 49. The 
char^ are in the form in 8 chod. B {ibid.) (see ibid., s. 62). 8 oe also 
Kncyclopmdia of Forma and J’rocedents, Vol. VII., p. 41. 

(W) Improvemerit of lAtnd Act, 1864 (27 A 28 Viet. c. 114;, h. 61. 
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conolnsive evidence of the charge (o), but not of the capacity of the 
landowner to contract (p). Copies of absolute orders are Kept by 
the Board, and any copy authenticated by the Board’s seal is 
evidence of the contents of the absolute order (f). In the event 
of the death or determination of interest of any landowner, between 
tlie date of the provisional order and the completion of the improve¬ 
ments. if his successor completes the work, absolute orders will be 
made in favour of both the predecessor, or his representatives, and 
the successor in proportion to the amounts expended. If the 
successor does not proceed with the works within three months, 
his predecessor, or his representatives, may complete the works 
and entitle themselves to the absolute order (r). 

Suu-Sect. 6.— Effeet, HegUtratiim, and Mnforcement of Ohargn. 

701. The charge created by an absolute order is by way of 
rentcharge payable by half-yearly instalments, which include both 
principal and interest, for the term of years fixed by the provisional 
order (. 9 ). It has priority over all existing and future incumbrances 
afiucting the land charged, ^Yhether created under the powers of 
any Act of Parliament or otherwise, except quit rents, Crown rents, 
chief rents, and other charges incident to tenure, tithe rentchargo, 
charges created under any Acts authorising advances of public 
iijoiioy for the improvement of land, and charges created under 
tlie Improvement of Laud Act, 18t)4 (t), or other Acts authorising 
the charging of lands with the expenses of improvements Of). 
'I'lio (^:icttince of the charge does not, however, preclude a trustee 
authorised to invest in the purchase or mortgage of land from 
investing in tho purchase or mortgage of the land thereby charged 
iinUms he is expressly forbidden so to do by the terms of his trust (a). 
Such a charge itself is for the purposes of trust investment a real 
security, and as regards the holder is deemed personal property (b). 

702. Originally memorials of every absolute order creating a 
charge had to be registered in the Land Re;|dstry, but this 
provision has been repealed (c). Charges on registered land are. 


( 0 ) Impruvemeiit of Lnnd Act, 1864 (27 & 28 Vict. c. IM), ». 66. 

Iv) Wetdoek {Rarorms) v. Siuer Dee Co. (1888), 38 Oh. I). 53-1, 0. A. 

Ig) Tmprovomeut of Land Act, 1864 (27 & 28 Yict. 0 . 114), s. 61. 

(rj Ibid., B. 28. 

(«} Ibid., a. 61. As to the terms of years, see p. 206, ante. I^rminable 
rentcharges of this nature Ciun only bo redeemed wforu tbe expiration of the 
term by agreement (iZe KnatchbuU's Sailed £'.'«fate(18S6), 29 Ch.D. 688. 592, 696, 
0. A.; Be Kqmcmt'a {Lard) Settled lialatee (1890), 46 Ch. D. 396, 400, 0. A.). 

(t) 27 & 28 Vict. 0 . 114. 

(u) Ibid., a. 69. As to rentcharges created under tho Limited Ovraors 
Residences Act, 1870 (33 & 34 Vict. c. 66), and Limited Owners Sesidencea 
Act (1870) Amendment Act, 1871 (34 & 35 Viot. 0 . 84), see pp. 281,282, ante. As 
to rentcharges under the prirato Acts of land improTement tympanies, see 
p. 301, post,' PoitMc V. Landa Improvement Co. (1886), 37 Ch. D. 661. 

(o) Improvement of Laud Act, 186-i (27 & 28 Vict c. 114), s. 61. 

(6) Ibid., B. 60. As to investment of trust property, see title Trusts akd 
Tbusteer 

(e) Improvement of Land Act, 1899 (62 & 63 Vict c. 46), s. 6 fib which 
in consequence of the passing of tho Lcmd Ohax:g^ Registration ana Searches 
Act, 1888 (51 ds 62 Vict. 0 . 61), providing for regutration {ibid., s. 10), repeals 
tho Laprovement of Loud Act. 1864 (27 & 28 viot. o. 114), a. 6& EntriM 
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honever, capable o! registration under the Land Transfer Acts (d). 
If priority over charges of earlier date is claimed by virtue of the 
provisions of the Improvement of Land Act, 1864(c), the claim 
must be made in writing, and an entry that such priority is claimed 
is made in the register. Disputes as to sudi claims are settled by 
the registrar (/). 

703. Each instalment of a charge with interest on arrears (g) is 
recoverable by distress or entry, or creation of a term of years, like 
other annual sums charged on land (/t). If these statutory remedies 
are unavailing a sale or mortgage for the purpose of raising the 
charge may be ordered by the High Court (i) under its equitable 
jurisdiction (y), but there is no remedy against the landowner 
personally (Hr). Charges are assignable (1), and must be kept down 
by the tenant for life as between him and the remainderman (m). 
If the charge is paid by a tenant or occupier at a rent, ho may, 
except when he has joined in the application or duly consented to 
be charged, deduct the amount from the rent payable to the land- 
owner (n). 

Sub-Seot. 6 .—Apportionment and JUieate qf Chargee. 

704. Charges created under the Improvement of Land Act. 
1864 (o), or any other Act authorising the creation of improvement 


or soarckoB in any renter kept under the last-mentioiied section can uc'w only 
he made under an order of the court (Improvement of Land Act, 18S9 (G 2 & 63 
Viet. c. 46), 8 . S (2) ). 

(d) Land Transfer Act, 1875 (38 & 39 Viet. c. 87); Lund TranHfer Act, 1897 
(60 & 61 V iet, c. 65) ; Land Transfer liules, 1903, r. 170 (Stat. B. & O. Bev., 
Vol. VJLl., Laud (Begistratiou) England, pp. 33 et aeg.) \ and see title Beai. 
Pbopeb'I'Y Ajrn CHATa:^i.s Beaj.. 

(e) 27 A 28 Vict. c. 114. 

(/} Land Transfer Buies, 1903, nr. 172, 173. 

^) Improvement of Land Act, 1864 (27 A 28 Vlct. o. 114), a. 64. The 
arrears are not to bear interest for a longer period than six months, but 
interest at the rate of 5 per cent for any period not exceeding six months is 
recoverable in the same manner as the sum in arrear. If at the expiration of 
six months from the time of a payment falling into arrear there shall not bo 
upon the land charged a suffioumt distress to answer the payment, intenrest 
for six months and the costs of the distress, the arrears continue to bear interest 
at the rate of 5 per cent, per annum until payment (•5td.). 

(A) Improvement of Land Act, 1899 (62 A 63 Vi^. o. 66 ), s. 3, substitutinp 
the rem^es provided by the Conveyancing and Law of Property Act 
1881 (44 A 46 Vict. c. 41). s. 44 (as to which see title Bxntouaboes anb 
A imuiTiEs), for the original provision in the Improvement of Liuad Act, 
1864 (27 A 28 Vict. c. 114), s. 63, that charges under the Act diould be 
recoverable as tithe rentchargos; compare title Ecxiuebxabticai, Law, VoL XI., 
pp. 748 et eeq. 

(t) Ck>mpare note (m), p. 290, ante. 

(j) Seattiah Widowa’ Fund v. Craig (1882), 20 Oh. D. 208. 

W Beottiah Drainage and Improi'emeni Ca, v. Campt^l (1689), 14 App. Cas. 
139. This was a case of a Sootw land improvement company, but the decision 
would seem to be applicable to all charge, whether created under the Improve¬ 
ment of Land Act, 1864 (27 A 28 Vict. o. 114), or under the private Act of an 
Endish improvement company. 

(1) Improvement of Land Act, 1864 (27 A 28 Vict. o. 114), s. 66 ; for a form, 
see Encyclopsodia of Forms and Procedents, Vol. VII., p. 42. 

! m) ^^rovement of Land Act, 1864 (27 A 28 Vict o. 114), s. 66 . 

0 ) 27 A'lzB Vi^ o. 114. 
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charges by the Board of Agrionlture and Fisheries, may be appor¬ 
tioned among the lands charged, or part of the land may be released, 
bat no apportioned charge can be less than 20«. for each half-yearly 
payment (p). The apportioned charge is recoverable out of the 
lands charged b;^ the order of apportionment {q). An apportion¬ 
ment or release is made by order under seal of the Board, and the 
order may comprise all or any number of rentcharges existing by 
virtue of previous absolute orders (r), any copy authenticated by the 
seal of the Board being conclusive evidence of the contents of the 
order for apportionment or release (s). 

Sub-Seot. 7 .—Maintenance and /Zepatr of Imprcn'emenJU. 

705. During the continuance of a charge, the person, bound to 
make the periodical payments of such charge is liable to maintain 
the works in respect of which the charge is made (t), and he may, 
if necessary, enter on adjoining lands for that purpose (?z). If 
required, he must certify to the Board of Agriculture and Fisheries 
the state of the improvements (t). He is also bound to keep insured 
against fire all improvements susceptible of damage by fire {v). If 
he fails to insure, the person entitled to the charge may eiloct the 
insurance at the expense of the person liable to insure (u), while if 
he neglects to maintain improvements, in addition to his liability to 
an action by a remainderman for damage (t), the Board may inspect 
the improvements, and cause the necessary works to be executed, 
the expense being recoverable as if it had been part of the charge(a). 
If an improvement consisting of an embankment or work con¬ 
structed across any tidal water or navigable river is abandoned or 
falls into decay so as to become a nuisance, the nuisance may be 
abated by the Admiralty or the Board of Trade at the cost of the 
landowner (/>). If, however, the maintenance of any improvements 
becomes unnecessary, the person bound to make the periodical 
payment may be relieved from liability fur maintenance on a 
certificate of the Board of Agriculture and Fisheries (c). 

Sub-Sect. 8. —Puhlic Improvementa etc. 

706. The cost of drainage or other works of public improvement 
assessed on lands may, on the application of tho landowner, be 


C p) ImproToinont of Land Act, 1864 (27 & 28 Yict. o. 114), b. 68 . 

M Ibid., B. 70. 

(r) Ibid., 8 . 71. For statutory form of order exompting lauds from 
rentcharge under the Act, see Encycloptodia of VorniB and Precedents, Yol. IL, 
p. 23. 

(<) Improvement of Land Act, 1864 (27 & 28 Yiot. o. 114), s. 69. The form 
of order m sot out in Scheda. D and E ^ibid .); see Enoyoloptsdia of Forms and 
Precedents, Ycd. IL, p. 21. The provisions as to registration of these apportion¬ 
ment orders (see Improvement of Land Act, 1861 (27 & 28 Yict. c. 11^, s. 69} 
have been repealed os to lands in England and Wales (tmptovement of Land 
lot, 1899 (62 & 63 Yict. o. 46), s. 6). 

(<) Improvement of Land Act, 1864 (27 & 23 Viet. o. 114), a, 72. 

(u) IbU., a 73. 

(4 Ibid., 8. 74. 
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charged on the lands as if they had been improvomeuts under the 
Improvement of Land Act, 1864 (d). 

707. If a rail\ray or canal (c), or waterworks ( f) is to be mode 
upon or near the lands of any landowner, and lie is desirous to 
subscribe to the shares or stock of the railway or canal company, 
and to charge the lands with the amount of such subscription or 
with subscriptions for the construction of waterworks by a water 

' company (/’), the Board of Agriculture and Fisheries, on the appli- 
ciiiiuii of the landowner, may, after being satisfied that the railway 
or canal (c) or waterworks (/) will effect a permanent increase in the 
value of the land to be charged, by provisional and absolute orders, 
charge the land with the amount of the subscription, as if it were 
an ordinary improvement charge (e). The amount may be borrowed 
from any land improvement company, and the charge assigned to 
such company by way of security ((/). The share certificates must he 
deposited with the Board, and notice of the deposit given lo the rail¬ 
way or canal company (h) or water company ( f). During the whole 
term of the charge, the person for the time being bound to make 
the periodical payments of the charge is entitled lo the shares (i), 
and, if not the registered holder, may at any time have them trans¬ 
ferred into his own name (k), hat except for this purpose the shares 
may not be transferred or disposed of by the registered holder 
during the term of the charge (/). On certificate, however, by the 
Board of the ropayment of a proportionate amount of the principal 
money, a corresponding number of shares may be released and 
transferred to the person making such repayment, if he is not 
already the registered holder (in). If the shares aro not claimed 
within two years after tlie expiration of the charge, they belong to 
the person bound to make the last periodical payment (n). 

Skct. 2. — Under the Acta of Private Improvement Companiea. 

708. The foregoing description of the procedure under the 
Improvement of liand Act, 18G4 (o). is substantially applicable to the 
private Acts of the various improvement companies (p). All these 
Acts are practically in the same form, and contain substantially 

(d) 27 & 28 Yirt. c. IM. ei<». fi7, 58. Ah to public drainago works and improve¬ 
ment, .sciO titles PtlBLIC IIkaI.TH AlTD LOOAI. AnMlMSTRAXlOH; SSWKBB ASD 
13bjlin>s» 

{«) Improvement of Laud Act, 1864 p7 & 28 Viet. o. 11^, bb. 78, 70, 80, 82, 
83. The order is in the form in Hcheu. B {ihid., a 83). For similar charges 
where a landowner has contributed to the works of a hght railway, see Light 
Bailwap Act, 1896 (59 & GO Viet. c. 48). 8 . 19 (2), (3). 

(/} Limited Ownois ISe-sorvoirB and Water Supply Further FaciUties Act, 
1877 jto & 41 Viet. 0 . 31}, B. 8 . As to waterworks companies generally, see 
title Water Supply. 

(g) Improvement of Iiand Act, 1804 (27 & 28 Viet. o. 114), ss. 80, 81. 

[A] Ibid., SB. 82, 84. 

If) Ibid., B. 86. 

(k) Ibid., H. 86 . 

U) Ibid., s. 87. 

(m) Ibid., 8 . 88 . For form of certificate, see Encyclopssdia of Forms and 
PreoedentB, Vul. VIT., p. 43. 

(n) Improvement of Land Act, 1864 (27 A 28 Viet. o. 114), s. 89. 

W 27 it 28 Viet. 0.114. 

(p) For the prindipal improvemeat Gompanies, see note (r), p. 278, ante. 
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identical provieiona as regards the definition of the persons who, as 
“landowners,” may obtain advances( 9 ); as to the procee^ngs 
leading up to a provisional order, and ultimately to an absolute 
order of the Board of Agriculture and Fisheries, charging the 
land with a rentcharge payable for a term of years; and as to the 
priority of the rentcharge (r), and the remedies for recovering it, 
and other minor matters. 

Seot. 8«— Under the Land Drainage Acte. 

709. A limited owner of lands may petition the Chancery 
Division of the High Court of Justice for leave to make permanent 
improvements («). The court can refer the matter to a master 
for inquiries (£), and, if his report is favourable, can confirm the 
report and authorise the improvements. The master thereupon 
can certify that any person expending money on the improvements 
in question will become entitled to a charge on the lands (u). On 
indorsement of the certificate that the moneys have been expended 
the inheritance becomes charged with the amount (v). The prin¬ 
cipal is repayable by annual instalments spread over a period vary¬ 
ing from twelve to tw'euty-five years according to the nature of 
the improvements, and bears interest at the rate of 5 per cent. (a). 
The limited owner in possession is bound to pay the interest 
and instalments (fi) and to maintain the improvements (c). 

710. Persons interested in land who are desirous of improving 
it by draining or warping, but are unable to execute the works by 
reason of the disability of any persons whose lands would require 


( 9 ) Sfrt p. 278, (inte. 

(r) These Acts (see note (r), p. 278, generally provide that a chiirge shall 

have priority over every other char^, whuthor existing at the time or made 
ofterwards, except quit rents or ohief rents incident to tenure or tithe com¬ 
mutation roiitchurgos, and any charges created or to bo ciontud under any Act 
a\ithorisiiig advances of public money for drainage. Where two land improvo- 
iiient companies obtained charges under their respective Acts, each of which 
couforrt*d priority in the above teinais, the charges were held to rank in order of 
dato {Pvllofk V. Lands Imjirovement Co. (1888), 37 Ch. 17. Gfil). The provisions 
for notice by advertisement of upplirutions fur provisional orders have been 
repealed (Impi*oveinent of Land Act, 1898 (62 & 6 .‘l Viet. c. 06), s. 4), and con¬ 
sequently an improvement coin])any’s charge overrides inoumbrancea x^iur in 
date, although there has been no investigation of title {Generai Land iJrainage 
and Imnroveniient Co. v. United CounHet liaiik. Ltd. (1910), 103 L. T. 418). 

{•) Land Drainage Act, 18-15 (8 & 9 Viet. 0. 66 ), a. 3. This Act is still in 
force, but since the passing of the Settled Ijaud Acts (see note (w), p. 279, aide) 
it is practically obsolete. A scliemo for drainage for agricultural jpurposea could 
be sanctioneil by the court under this Act, though there was no ytuisdiction to 
do BO under the’ Soltlod Estates Act, 1877 (40 & 41 Viot. 0 . 18) {He Poymter'a 
Mettled Estatet, }iickaan-2*{n/nder v. Cook (1881), 00 L. J. (c«.) 753). If the land 
was not in baud, the consent in writing of the occupier was required (Laud 
Droioago Act, 1846 (8 & 0 Viet. c. 66 ), s. 13). As to drainage impnwements 
under the Agricultural Holdings Act, 1908 (8 Edw. c. 28), see title Aqriovi>- 
YcaB, VoL 1., im. 260 et »eq. 

(t) IjAnd Drainage Act, 1846 (8 A 9 Viet. c. 66 ), s. 4. 
tt) Ibid., B. 6. 
v) Ibid., B. 6. 

(a) Ibid., en. 8, 9. 

( 5 ) ThU., 8. m. 

(c) Ibid., B. 11. 
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to be entered upon, may memorialise the Board of Agricaltnre and 
Fisheries for antWity to effect the same (d). The memorial 
must be deposited for pnblio inspection (d) and notices of the 
deposit published, and served on persons whose land is likely 
to be affected by the proposed works, requiring all parties 
interested to transmit their objections in writing to the Board 
on or before a day named in the notice, which day must not 
be sooner than six weeks from publication and service (e). The 
Board, if of opinion that the works can be effected without material 
detriment, or with only such detriment as may be adequately com¬ 
pensated, to the lands affected, may, after a public inquiry (/), in 
the event of objections, by order under its seal authorise the execu¬ 
tion of the proposed works as allowed by it {g), and the persons 
authorised under such order may, subject to a provision safeguard¬ 
ing streams supplying ornamental waters (h), enter upon any lands 
described or shown in the plan annexed thereto, but, except in casaa 
where the proprietors of such lands consent, only after the com¬ 
pensation for damage has been agreed and paid in the manner 
provided by the Lands Clauses Consolidation Act, 1845 (i), and 
may also acquire, in accordance with the same provisions, laud, not 
being park or pleasure ground and not exceeding three acres, as a 
site for an engine house (k). 

711. Where, by reason of the neglect of an occupier of lands to 
maintain or join in maintaining the banks, or to cleanse and scour 
or join in cleansing and scouring the channels, of drains, streams, or 
watercourses (2) in or bounding his lands, injury is caused to any 
other land (ni), the proprietor or occupier of such other land may, 
after giving the proscribed notice, execute the necessary works and 
recover the expenses or contribution thereto from the party in 
default (n), but except in the case of boundary drains, streams, and 
watercourses, the warrant of two justices is required to authorise 


(dr) Land Drainage Act, 1847 (10 & 11 TicA o. 38), 8. 4. For definitions, aee 
ihvl., 8. 20. Aa to drains gener^ly, eee title Sswkjis and Diuins ; and as to 
drainage improvements under the Agricultural lloldinga Act, 1908 (8 Edw. 7, 
0 . 28), aee title Aobicultuhx, Vol. L, pp. 260 et 8e>}. 
fe) lAnd Dndnage Act, 1847 (10 & 11 Viet. c. 38), a. 6. 

If) Ibid., a. 7. Security for payment of (he costa of the inquiry may be 
requited by the Board {^ibuL, a. 6). 

(g) Ibid., a. 8. Copies of the orders must be depositod among tho county 
records and be open to inspection (t&td., a. 13). 

((0 Ibid., a. 12. 

(t) Ibid., as. 9,11. For tbe provisions of the Lands Clausea Consolidation 
Act, 1845 (8 A 9 Viot. o. 18) (which are incomratod with tho Land Drainage 
Act, 1847 (10 & 11 Yict. c. 38)), see title Comfoi.sokt Punciuas of Land 
AND COHPBNSATION, Vol. VI., pp. 1 et MO. 

(k) Land Drainara Aot, 1847 (10 A 11 Viet. o. 38), a. 10. 

(2) Including underground drains (Dowea v. Wataan (1879), 42 L. T. 27). Ai 
to watercourses generally, im title Watehs and WATEnconnaES. 

(m) liand is not used in its wi<le.st possilde sense, so os to cover the ^juia of 
injury to a mill occasioned by the penned back water submerging tho mill 
wheel to a depth sufficient to reduce its power {Fimh v. Banniater, [1908] 
1 K. B. 486: affirmed, [1908] 2K. B. 441,0. A.). Whether the provision applies 
only to land m an agricoltunl condition, oucere (see ibid,, per Lord Ajlvehbtone. 
O.J., at p. 446). 

(») Land Drainage Aotf 1847 (10 A 11 Viot. c. 88], s. 14. 
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an entry on the lands of the defaulter (o). The rights of Commis¬ 
sioners of Sewers and of the Admiralty are also safeguarded (jp). 

712. A person who for the purposes of improvement of his own 
land is desirous of making new drains through, or improving exist¬ 
ing drains in, the land of an adjoining owner may apply by writing 
for leave to make such new drains or improvements in drains (<;). 
If the adjoining owner assents under seal, his assent is recorded und 
kinds all parties having any estate or interest in the land, subject, 
in the case of an owner having a limited interest, to the approval of 
the proposed arrangement by two surveyors and to the application 
of the compensation money in the manner provided by the Lands 
Clauses Consolidation Act, 1845 (r), with regard to such cases, and 
subject also to the rights to compensation of any occupier other than 
the owner (s). If the adjoining owner dissents, then the questions 
whether the proposed works will cause injury and whether any 
injury caused admits of compensation by money must bo deter¬ 
mined by two or more justices at petty sessions, unless the adjoining 
owner requires arbitration; and the improvements can only be pro¬ 
ceeded with on their finding either that no injury is caused or that 
it admits of compensation by money, and, in the latter alternative, 
on payment of the compensation, which, in the case of persons under 
a disability, is to be paid in accordance with the provisions of the 
Lands Clauses Consolidation Act, 1845 (t), applicable to such 
cases (u). Subject to the rights of the adjoining owner to divert 
drains (a), the applicant and his successors in title are entitled to 
enter on the lands through which the drains are made to maintain 
them(&), and a penalty is imposed for obstructing or injuring the 
drains (c). If the proposed drain will divert the natural outfall of 
any stream, notice must be duly given to all owners of lands 
abutting thereon, and in the event of any of them giving notice 
that he apprehends injury from the proposed drain he is to be 
deemed a dissenting owner (d). 
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Sect. 4. — Under the Public Money Drainage Acts («). 

713. The landowner (/) must apply to the Board of Agriculture Ptocednra. 
and Fisheries for the loan stating particulars of the land proposed 

~(o)~Land Drainago Act, 1847 (10 & 11 Viot. c. 38), sTId] 

(}}) Ibid., ss. 18, 19. 

(>/) Land Drainage Act, 1861 (‘24 &. 25 Yict. c. 133), as. 72, 73. Proceeding 
under an irregular notice may be roatrainod by injunction {lledley v. Batea 
(1880), 13 Ch. D. 498). Costs incurred by an adjoining owner in respect of 
the application must bo borne by the applicant (Loud Dnunoge Aot, 1861 
(24 & 25 Victc. 133), s. 82). 

(r) 8 & 9 Viet. 0 . 18. See title CoMpuidOBT PaaoHAss ov Land and 
C uMl’JSNSATION, Vol. VI., p. 60. 

(a) Land Drainage Act. 1861 (24 & 25 Viot. o. 133), ss. 74, 75. 

(t) 8 A 9 Viet. 0 . 18. See title Cohpuisobt Pdrcrasb or Land and 
O oUPENSATION, Vol. VI., pp. 60 fit seq. 

I u) Lund Drainage Act, 1861 (‘24 & 25 YicL o. 133), ss. 76—78. 
a) IbuL, B. 80. 

5) Ibid., B. 79. 
e) Ibid., B. 81. 
d) Ibid., B. 83. 

e) As already stated (see p. 278, ante), the whole oi the advanoei Buthorised 
by these Acts have been appropriated, and oonsequently the Acta, though still 
unrepealod, are obsolete for all prootioal purposaa. 

{/) Defined by the PuUic Money drainage Act, 1846 (9 A 10 Viot. o. 101), 
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to be drained, the propoeed manner of effecting the drainage (g), 
the estimated expense of effecting, and the estimated increase of 
value to be produced by such drainage (h). The Board may require 
Bucurity for the expenses of the investigation (i). If the Board 
tliinks fft to entertain the application, there must be an inspection 
and report on the land and the proposed works (j), and in the 
event of the Board being of opinion that an advance would be 
expedient it may, with the sanction of the Treasury, issue a 
provisional certificate (k). But before the issue of tho provisional 
certificate notice of the application must be given by advertisement, 
and in the event of dissent by any person having any estate in or 
charge upon the land, no provisional certificate is to be issued until 
the dissent has been withdrawn or an order obtained from the High 
Court authorising the advance (Z). The Board may cause the 
works to be inspected from time to time (m), and when satisfied of 
the execution of the works referred to in the provisional certificate 
(or any modification thereof that may have been authorised (a)), 
may issue a certificate for the advance, which may then be made by 
the Treasury (o). Upon the issue of the advance the land is to be 
charged with payment to tho Crown of a rontcharge at the rate of 
^6 10*. per cent, payable for twenty-two years (p). The rentcharge 
is collected by the land tax collectors (q), and is recoverable as if 
it were tithe rentcharge (r), and has priority over all charges except 


B. 49, hy reference to the Tithe Act, 1836 (6 & 7 Will 4, o. 71), s. 12 , as every 
poriiou in actual possession or receipt of the rents and profits of lands except 
tenants at rack-rent or holtoe for IcssS than a fourteen years’tenn. If the 
landowner is under a le^l disaui 1 ity,his or hor guai-dian, truslco, committee, or 
attoniey may act (Public Money Drainage Act, 1860 (13 & 14 Viet. c. 31), s. 6 ), 
and if there bo none, the Board may apimint a substitute (PubUo Money 
Drainiige Act, 1856 (19 & 20 Viet. c. 9), s. 11 ). 

{'}) Drainage includos the oxi)onso of Boenring outlalla through other lands, 
of making open drains and watcrcoiirsos, and of fencing, trenuhing, and clearing 
the sui'face of the land to be dramed for the purpose of coiivurliiig tho .same 
into arable or tillage land (Public Money Drainage Act, 1847 (10 & 11 Viet, 
c. 11 ), B. 1). The works must be capable of completion within five years (ibid. 

B. I). 

(A) Public Money Drainage Act, 1846 (9 & 10 VioL c. 101 ), s. 14. The appli- 
cations may be varied, and several applications may bo consolidated (l^blic 
Money Drumago Act, 1847 (10 4 11 Vmt. c. 11), as. 3, 4, 5 ). Tho f ujcciilcatioD 
of tho lands in subsequent applications mav be by reference (Public Money 
Drainage Act, 1848 (11 4 12 Viet. o. 119), s. 1 ). 

(») If^blio Money Drainage Act, 1846 (9 4 10 Viet. o. 101 ), s. 15. 

(y) Ibid., B. 16. Plans may he disponHod with and deviations allowed in cor- 
tnm casoB ^l*ublic Money Drainage Act, 1847 (10 & 11 Viet. c. 11), s. 2 ; Public 
Money Dramage Act, 1868 (19 4 20 Viet. o. 9 ), s. 9 ). 

(*) Public Money Drainage Act, 1866 (19 4 20 Viet. c. 9), s. 1 . The advance 
must not exceed JE 6,000 (Pubho Money Drainage Act, 1860 (13 414 Viet. o. 31), 
B. d|« 

(f) Public Money Drainage Act, 1846 (9 4 10 Viet. o. 101 ), sa. 18- 20 . 22 — 

24. ' ’ 

fm) Ibid., 8 . 26. 

in) Public Money Di^nage Act, 1860 (13 4 14 Viet. o. 31), s. 4 . 

(o) Public Money Draioago Act, 1866 (19 4 20 Viet. c. 0), bb. 2 , 3 . If no 
^vance u actually made tho certificate may be cancelled (Public Money 
DroaiunM A.ct, 1848 (11 4 12 Viet. o. 119), s. 2). ^ ^ 

(P) Public Money Drainago Act, 1846 (9 4 10 Viet. c. 101 ), s. 34. 

(g) Ibid., B. 42. Aa to the collection oi land tax, see title liAin) Tax, p. 817, 


port. 


(r) Public Money Drainage Aot, 1846 (9 4 10 Viet o. 101), i. 38. That if, 
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tithe rentcharge and qoit rents or chief rents incident to tenure («). Snr. 4 . 

It is redeemable by the landowner at any time before the expiration Under 
of twenty years from the commencement thereof (t), and is appor- Public 
tionable (a). Limited owners are bound to keep down the charges Money 
and to maintain the works (h). Drainage 

_Acts. 


by distress or by delivery of the lands charged in lieu of azreais (Tithe Acts, 
1836 (6 & 7 Will. 4, o. 71), ss. 81, 82; 1891 (54 & 55 Vich c. 8), ss. 2 et sey;.); 
see title Ecclesiastical LAw,yoL XI., p. 749. 

’d) Ihiblio Money Drainage Act, 1846 (9 & 10 Tict. o. 101), s. 35. 
t) Ibid., s. 45. 

'al Ibid., 8. 44; FubUc Money Drainage Act, 1856 (19 A 20 Viet. c. 9), s. 8. 
5; Public Money Drainage Act, 1846 (9 & 10 Viet. c. 101), ss. 38,39. Tenants 
paving the charges may deduct them from the rent, nnimui thoy have them¬ 
selves joined in me apphoation (tbtd., i. 4Pk 
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LAND SOCIETY. 
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Bbot. 1. 
Incidence. 

Property 

oharged. 


Hercdita- 

menta. 


Bbot. 1. — Incidence, 

Bob-Seox. 1. —Property Charged. 

714. Land tax (a) is charged on all manors (&), messnagos, lands 
and tenements, and also on all quarries, mines of coal, tin and lead, 
copper, mundic, iron and other minos, iron mills, furnaces and 
other iron works, salt springs and salt works, all alum mines and 
works, all parks, chaces, warrens, woods, underwoods, coppices, 
and all tishings, tithes, tolls, annuities, and all other yearly profits, 
and all hereditaments of what nature or kind soever, without exemp¬ 
tion of any privileged place or person (e). 

Thus, a hereditament which is held by any person, whether 
above or below the surface, is liable to assessment, irrespective of 
the use to which it is applied, and even though the surface of 
the land is put to sucli use as to bo exempt (d). An easement, 


(a) Land tax wan first imposed tor one year onlyin 16U2, vrhon an nssossmont 
was directed of 'Is. in the poimd npun all real estate assessed on tho bond fide 
rack-rent, and on offices (except naval and military), and on porsonsd estate of 
24 a. per £100 (stat (1692) 4 Will. & Mar. c. 1). lu 1698 this was altered to an 
annual grant of a fixed sum called “ an aid hy a lapd tax ’’ and tho proportions 
to be contributed by the various local areas were specified (stat. (IG98) 9 Will. 
3, c. 10). A simil^ Act was passed in every subsequent year down to and 
including 1797, after which year the tax was made poi-wtual as regards land by 
the Land Tax Foi’petuation Act, 1798 (38 Geo. 3, c. 60^ So for as ufilces and 

S orsonul estate were concern^, tho tax continued to he an annual one 
own to tho year 1833, when it was abolished (stat. (1833) 3 & 4 Will. 4, a. 12). 
The tax was never levied m Ireland, hut was extended to Scotland at the 
union. Under tho annual Acts the fixed proportion for tho sovorul divisions 
into which the wholo country was divided up was to bo levied by assessing 
the Nrsouolty and salaries in each separate parish or district at it. in the 
pound, and by assessing the land by an equal pound rate, so that the pro¬ 
duce of the rate on the land when added to the produce of tho other rate of 
4a. in the pound should mako up the fixed proportion for tho division. In 
those oiroumstaucos it resulted that the amount to bo raised from the laud varie«l 
according to the amount produced hy the other annual rate. For a long time 
after the land tax had been mado peipetiml there was a question as to wWher 
tho quotas to be paid by tho various parishes and districts within a division 
could he varied so as to oqualiso tho rate tl^ughout tho division, but 
it was finally dotormined that, under the provisions of the Land Tax Per¬ 
petuation Act, 1798 (38 Geo. 3, c. 60), s. 74 (re-enacted by the Land Tax 
l^emptiou Act, 1802 (42 Geo. 3, c. 110), s. 180), tho quota payable by each 

S Irish was mado permanent at its then jiropoi'tion to the other paxishos in the 
vision (A. v. Land Tax Ovamiaawnera (1853), 2 E. & B. 694). 

(6) Tho lord of a manor is assessable for quit-rents, hut not in respect of fines 
and other casual profits of uncertain amount {Grant v. Aetle (1781), 2 Doiw. 
(k. b.) 72^; and compare title Easements and Profits a Prendre, Vol. XL, 
p. 237. Tne fir^ reason given by the court for the decision in Grant v. Aetle, 
eupra, was the annual nature of tho tax, which no louder applies, but its ^al 
reason, ^e usage of almost a century, has gathered weight with time. 

fc) Land Tax Act, 1797 (38 Goo. 3, o. 6), as. 4,24. Tho words in the text are 
in uieir nature extensive, and are to have their natural and ordinary meaning 
given to them; they will not be out down so as to exempt from taxation 
property which comes within the description of the more general words, because 
it is not spedfioally mentioned {Metro^itan Bail Co. v. Fowler, [1893] A. 0. 


the oon- 
differant 


it is not spedfioally mentioned {Metropditan Bail Co. v. Fowler, [18S 
416, jMT L^ HeesgebIJi, L.O., at p. 421h In the present title, luitess 
tsxt otherwise requires, tho word '* lands " is used to include aU the 
kinds of property subject to land tax. 

(d) Metropolitan Bail Co. y, Fowler, eupra (railway tmmel under a highway); 
fVeett/iinefer Corporation v. Joh/uon, Same v. Fuller, [1004] 3 E. B. 737, C. A.. 
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hoover, is neitiher land nor a horedifeament, and is not liable to sscn. i. 
assessment («). lacidsnee. 

716. Tolls along an ordinary turnpike road in which no private ToitaT™ 
interest or profit existed were always exempt from land tax(/'), but 
tolls in the nature of private property are a separate franchise 
assessable to the land tax as a hereditament (g), even though they 
belong to companies, the shares in which are declared to be 
personal property by Act of Parliament {h). The redemption of 
the land tax in respect of the land on which the abuttals of a bridge 
are built will not exonerate the tolls (i), but if the bridge is by Act 
of Parliament exempted from all rates and taxes, the tolls also are 
exonerated (k). 

716. Persons having shares in the New Eiver Company or in the shares. 
Thames, Marylebone, or Hampstead waterworks, or in fire insurance 
companies, are liable for land tax in respect of the profits (1). 

Sub-Sect. 2. —Pereonal Liability. 

(i.) In Qmeral. 

717. The land tax is to be rated and charged upon.the persons Paymeattb; 
“ having or holding ” lands (m), and the persons liable in the first oeoupior. 
instance are the several occupiers of the lands chargeable (n). 

If the occupier of any house or tenement is a person entitled to 
diplomatic immunity, the tax must be paid by the landlord or 
owner (o). 

718. If lands are charged with or subject to any fee-farm rents, Annuiunto. 
rents-service, or other rents, payments, sums of money or annuities 
issuing out of, or payable therefor, such rents or annuities must 

boar their pi-ojjortioii of the tax (p), and the owner of the lands or 


i-evoirtiug Wright, J., [1904] 1 K. 13. 19 'public lavato^ under a road]; Central 
l,on>li‘n llaUmty v. Ouy of I.oiuion Lami Tax Ctminiaaionere, [1911] 1 Gh. 467 
(I'uilwH}' under a road). 

(p) Chelmt Waterworka Co. v. Uoirley (1851\ 17 U. B. 358, where it was 
dooidod that the plaintlH company was nut liable to assessment in respect of 
its pii)OH. 

(/) Land Tax Act, 1797 (38 Geo. 3, o. 5), s. 122 (repealed by Statute Law 
Bevlsion Act, 1872 (36 & 36 Viet. c. 63); FauxJuiU Bridge Co. v. Sawyer (1851), 
6 Exeb. 501, 609. 

(ff) Vattxhall Bridge Co. v. Sawyer, eujtra (tolls of a brid^); Charing Croaa 
BrUge Co. v. Mitchtll (1855), 4 E. & B. 619. Tolls charged for passengers and 
goods by a railway company under its statutory powers are not a separate 
franchise {Central London Jtadway y. City of London Land Tax Commiaaionera, 
anpra). 

(h) VanxhaU Bridge Co. y. Sawyer, eupra ; Charing Croaa Bridge Co. y. MUchdl, 


anpra. 

{%) Charing Croaa Bridge Co. y. Mitchdl, aupra; Waterloo Bridge Co. r. OuU 
(1868), 1 E. & E. 218. 

(jfc) TrUon y. NkhdUi (1856), 6 W. R. 24. 

m Land Tax Act, 1797 (38 Geo. 3, c. 6), s. 57; and see MetropoUB Water Act, 
1902 '(2 Edw. 7, o. 41), s. 9; and ns to water companies genemlly, see title 
Water Suffey. ComponieB are taxed in their corporate oapooity (Royal- 
Exchange Aaanrance Go. v. Vaughan (1757), 1 Burr. 155). 

(m) Laud Tax Act, 1797 (38' Geo. 3, o. 6), a. 4. 

(n) R. V. Mitdhatn (InheUbUanla) (1787), Cold. Mag. Gas. 276. For the law 
of landlord and tenant, see title Landlord Aim Teeant, pp. 331 dtaeg., port. 

(o) Land Tux Act, 1797 (38 Geo. 3, o. 6), a 46. 

(pi Ihid., 88. 5, 24. The rent riic^ld be taxed at the same rate as the land 
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Srct. 1. 
Incidence. 


Drown renta 
and appor. 
tionmcnt. 


Apportion¬ 

ment. 


Crown lancte. 


Poor peraonB. 


Land iwner 
exen.pt from 
income tax. 


his tenunt (g) may deduct such proper proportion. The owner of 
the charge is bound to allow such deduction on receipt of the 
residue of the charge (r), unless the terms of the charge or the 
agreement of the parties provide otherwise (a). 

If the party entitled to make the deduction omits to do so, the 
payment cannot be recovered subsequently from the owner of 
the charge (0- 

719. In the case of fee-farm rents payable to the Grown or to 
persons claiming under the Crown, the person paying the rent is 
entitled to a deduction of 4s. in the pound in respect of the land 
tax, and he does not lose this right by redeeming the tax (a). 

720. Land tax is not apportionable as between the representa¬ 
tives of a deceased tenant for life and the remainderman (S). 

(ii.) Exemptions. 

721. Lands in the occupation of the Crown or its immediate 
servants for public purposes are exempt from land tax(c). This 
exemption depends on occupation, not on ownership, and Crown 
lands (d) in the occupation of private individuals are not exempt (e). 

722. Poor persons, whose lands, tenemonts, or hereditaments 
are not of the full yearly value of 20s. in the whole, are exempt (/). 

723. A landowner who is allowed a total exemption from income 
tax by reason of his income not exceeding £160 per annum 
is also exempt from land tax, and one-half of the land tax is 
remitted to a landowner who is entitled to an abatement of income 
tax by reason of his income not exceeding £400 per annum [g). 


out of which it insuos {Kin^ v. Treason (1709), 2 Eq. Cas. Abr. 62; Brockman ▼. 
Honeyutood (1716), 1 P. Wms. y28; Adair v. New Hiver Co. (1606), 11 Ves. 429). 

(j) Land Tax Act, 1797 (38 Qco. 3, o. 6), s. 24 

(r) Ibid., fl. 5, 

(a) Land Tax Act, 1797 (38 Qeo. 3, o. 5), s. 35; Bobinsm v. Stephens (1709), 
2 Salk. 616; Bradbury v. Wright (1781). 2 Doug. (k. b.) 624; and sco i?land/ord 
{Marthionese) v. Marlborough {Dowager Duchess) (1743), 2 Atk. 542. 

(t) Atwood y. Lamprey (1719), 3 P. Wms, 127, n.; NichoUa y. Leeaon (1747)b 
8 Atk. 573. 

(a) Land Tax Act, 1797 (38 Geo. 3, c. 5), ss. 30, 31 ; Moody y. Weih (Dean 
and Chapter) (1856), 1 H. & N. 40. As to tenants of Crown hinds, see also 
p. 322, poet, and title Constitutional Law, Yol. Vn., pp. 179, 180, 237. 

(b) Sutton y. Chaplin (180^, 10 Yes. 66. As to apportionment generally, see 
titles Beal Pboterty and Chattels Beal; Bbntobabqbs and Annuities; 
Bettlbbients; Wills. 

(c) A.-0. y. Hat (1836), 2 M. A W. 160; Ookheater y. Kearney (1866), L. B. 
1 £hnili. 368; affirmed, mb nom. Cokhetter {Lord) y. Keumey (1867), L. B. 2 
Exch. 253, Ex. Ch. 

(d) Land purchased out of a fund subsoibed by private individuals for a 
particular purpose, though it is vested in trustees for the commissioners 
appointed by the Crown to administer Gie fund, is not Crown property 
{CokheOer {Lord) v. Keum^, supra). 

(€) Land Tax Bedemption Act, 1802 (42 Qeo. 3, c. 116), s. 141, which 
provides for the exoneration of Crown lands on redemption of the land tax 
{Cokheater {Lord) y. Kewney, supra). Lands chargeable with land tax do not 
acquire exemption on puro^se by the Crown for publio purposes, though 
thore might M difficulty in enforcing payment against the Crown {Cokiwaler 
V. Kewney, supra, per Oeannkll, B., at p. 380); and see the text and note (a), 
•uprii. 

(/) Land Tax Aot, 1787 (38 Geo. 8. o. 5), s. 80. 

(p) Vinanoe Act, 189S (61 ft 62 Yiot. o. 10), s. 12. 
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724. Colleges or halls ia either of the two universities of Oxford 
or Cambridge, and the Colleges of Windsor, Eton, Winchester and Incidence. 
Westminster, and the corporation of the governors of the charity for „ 
tho relief of the poor widows and children of clergymen, and the 
College of Bromley, and any hospital (A) in England, Wales, or 
Berwick-upon-Tweed, are exempt (i) in respect of the sites of the 
said colleges, halls or hospitals, or any buildings within their walls 
or limits (/c). The exemption extends also to houses or lands which, 
on or before the 25th March, 1693 (2), belonged to the sites of any 
college or hall in England, Wales, or Berwick-upon-Tweed, or to 
Christ’s Hospital, St. Bartholomew, Bridewell, St. Thomas and 
Bethlehem Hospitals, or to the corporation for tlie relief of the poor 
widows and children of clergymen, or the College of Bromley, and 
also all lands, tenements, or hereditaments, revenues or rents 
belonging to any other hospitals or almshouses in England, Wales, 
or Berwick-upon-Tweed, which were in existence at the date of the 
tax being made perpetual (m). The exemj^tion is absolute as regards 
colleges and halls, the named hospitals and tho College of 
Bromley (n), but in the case of lands belonging to the corporation 
for the relief of the poor widows and children of clergymen and to 
any unspecified hospital or almshouse, it only extends to the rents 
and revenues to be received and disbursed for the immediate use 
and relief of the poor of the said hospitals and almshouses (o). In 
the cases of these unspecified hospitals and almshouses, if their 
lands are let at less than a rack-rent, the tenant is treated as owner 

(A) Hospital is used in its popular sense, and any institutiou which in a 
popular, though not in a strictly legal, sense could lie called a hospital may 
claim exempbon (Colchester v. Keumey (1866), L. B. 1 Exch. 368, 377). 

(t) Tjaud Tax Act, 1797 (38 Qeo. 3, c. 6), s. 25. These exemptions arose 
under the annual Act, but were made perpetual (Land Tax Petpetuation Act, 

1798 (38 Qeo. 3, c. 60), s. 1). See also title Education, Vol. XU., p. 98. 

(k) Lands and buildings which were not a portion of the ancient site of a 

college or hospital, and, thwefore, not originally exempt, are protected under 
the Land Tax Act, 1797 (38 Geo. 3, c, 5), s. 25, if they were taken into, or 
became port of, such college or hospital between the date of the passing of the 
first Land Tax Act and the Land Tax Perpetuation Act, 1798 (38 Qeo. 3, c. 60) 
f/Iarrison Y. Bulcock (1788), 1 Hy. Bl. 68; All Souh Ox/ord v. Costar 

(1804), 3 Bos. & P. 635). The exemption, however, was held not to extend to 
lands purchased by a college, soon after the passing of the first Lund Tux Act, 
under a private Act of FuHi^ent, which i^ovided that the college should par 
all taxes wh^h the lands in question then were, or should mereafler 
subject to (All Htnils CaUege, Oxford v. Costar, supra). It seems to follow from 
tlie decision in Boehm v. Wood (1823), Tiun. & B. 332, 333 (see jp. 329, posf), 

♦.bftt allotments in respect of exempt lands of colleges and hospitals are also 
exempti 

(l) The date appointed for the first quarterly payment of the tax. The 
expression has been construed to moan “lands which during tho currency of the 
first asses&ment Monged to the sites" eto. (B<. Thrnme', 8t. Bartholomew's, and 
BridewM Hoyntals v. Hudgell, [ISOU 1 X. B. 364, per Wnxs, J., at p. 377). 

(m) Ckdehester v. Kewney, supra; amnned,s«A nom. Cokheater (Lor^ v. Kewney 
(1867), L. lEL 2 Exoh. 253, Ex. Oh.; I^d Tax Act, 1797 (38 Qeo. 3, o. 9), 
as. 25,29. 

(n) St, Thomas', 8t. BarthoUmeids, and Bridewdl Hoapitala v. SudgeU, supra. 

The exception in the Irfmd Tsx Act, 1797 (38 Geo. 3, c. 5), s. 27, in tiie ease of 
tenants wund by their leases to pay taxes, only applied to contracts umde 
when the Act was passed and not to future arrangements (t&td.). 

(o) Land Tax Act, 1797 (38 Geo. 3, o. 5). s. 25. 
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to the extent of the sorplna value over and above what goes to the 
charity (p). 

The question whether lands belonging at any time to any of the 
exempted institutions are exempt from the tax is to be determined 
by reference to the first assessment (q). 

726 . All questions as to the quantum of the charge in the case 
of lands belonging to unspecified hospitals or almshouses, or 
whether lands belonging to hospitals were assessed in the fourth 
year of William and Mary, are to be determined by the Land Tax 
Commissioners, whose decision is final ( 7 *)- 

Effect of 726 . Land tax is perpetually payable out of the land subject 
thereto at the date when it was made perpetual regardless of sub- 
sequent dealings («). 

Land originally subject to the tax is not exempted when its 
use is changed to a purpose which would have brought it within 
the exemption (t), and the exemption given to the sites of hospitals 
etc. remains unafi^ected by their application to other uses(u). 

statntory 727 . Lands which are by statute vested in their owners free 
exemptiuna. ^ exempt from land tax, though the exonerating 

statute was passed prior to 1798 (a). An exemption from parochial 
rates and assessments is not sufficient (b). 

The extraordinary tithe rentcharge payable in respect of hop- 
grounds, orchards, fruit plantations, and market gardens is exempt 
from land tax (c). 

By a series of statutes for the gratuitous exoneration of lands 
belonging to small livings or other charitable institutions of which 
the total annual income did not exceed £160, exemption can be 
claimed on the ground of a living being under £150, if it was 
actually exonerated before 1820 (d). 


BaoT.l. 

xnddence. 

Dctermlni^ 
tion of 
qawtioat. 


(p) IjandTax Act, 1797 (38 Geo. 3, c. S),26; 9t, Thomas, 8t. Bariholotnew a, 
and BrideweU Hoapitala v. Htuhdl, [1901] 1 K. D. 364, 877, 

(g) Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 29; 9t. Thomas', 8t. Bartholomtwa, 
ana Btidewdl HoapUals v. Hudyell, supra. 

W ]Und Tax Act, 1797 (38 (7oo. 3, c. d), b. 28; Harrison v. Bvlcock (1788), 
1 Ht. 69, 72. As to the Land Tax CommiKnoners, see p. 313, po«f. 

(«) An exchange of lands undor statutory powers does not shift the liability 
for land tax frenn the land taken in exchange (Coach t. Walden (1877). 46 
L. J. (CH.) 639). ' 

■«) CbleAeBter (Lord) ▼. KtwMy (1807), L. R 2 Exoh. 263, Ex. Oh. 
tt) Cox V. Babbita (1878), 3 App. Gas. 473. 

a) Wmiarns v. Richard (1790), 4 Term Eep. 2; and see Parehard t. 
ffeyW (18M), 8 Term Eep. 468, 473 ; 8ian Colkga v. London Ooiporation, 

^J90!Lj 1 S* 01 Ip 021y Ob A.m 

(h) Waterloo Bridge Oo. v. CVS (1868), 1 E. ft E. 218. 

(e) Carr v. Fowls, [1893] 1 Q. B. 261. Beo titlo EodtEsusnoAn Law. 
Veil. Xn., p. 746. 

(^ The Acts in question were statutes (1806) 46 Goo. 8, o. 133: (1809) 
3, 0 . 67; (1810) 60 Goo. 3, o. 68 ; the Lqnd Tax Bedemption Act, 1813 
rt3 3, 0 .123); the Land Tax Bedemption Act, 1814 (64 Geo. 8, o. 178); and 
La^ Tax Redemption Act, 1817 (67 (3feo. 8, o. 100). A list of the n^ber 
aman livinga exonerated in each year under theae Acta ia given in BourdinV 
ExpoaiUon of the Land Tax, pk 92i 
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Bbot. 2.— ComvmnMiw, 

Sub-Sect. 1.— Qualifieaiim , 

728 . The assessment of land tax is entrusted to the Land Tax 
Commissioners appointed under the authority of Parliament for 
executing the Acts granting a land tax (e). They require no 
qualification by estate, either landed or personal (/), but in the 
case of cities, boroughs, Cinque Ports, or towns corporate, a 
Commissioner must be qualified by inhabitancy, and he is liable to 
a penalty for acting without such qualification (y), unless, being a 
county Commissioner, be acts for a city or borough where there are 
not sufficient Commissioners Qi). 

No person who has held the office of inspector or surveyor of 
assessed taxes may act as Commissioner (i). 

Sub-Sect. 2. — Appointnwnt. 

729 . The Commissioners are appointed by special Acts of Parlia¬ 
ment, known as the “ Names Acts," whenever occasion arises. By 
the last of such Acta it is provided that the persons named in the 
scliedulo signed by and deposited with the clerk of the House of 
Commons (being, whore so required, duly qualified by inhabitancy) 
shall be Commissioners within the respective counties, shires, and 
places in the schedule respectively mentioned (ft). 

Tn addition, all justices of the peace for any county, shire, riding, 
division, or district (0, are entitled to act as Commissioners (m), 
and the mayor of any city or borough may act for his city or 
borough (n). 

730 . For all acts done in execution of their office the Com- 
luisaioners, their assessors, and collectors, are only liable for the 
penalties indicted by the Acts (o), and are entitled to the protection 
given to public authorities (p). 

Sub-Sect. 3.— ProreedingB. 

731 . The Commissioners must meet together from time to 
time at the usual place of meeting in their respective divisions, 
or any place adjoining ({f). The first general meeting for each year 

(c) TaxoB Managemout Act, 1880 (4.3 & 44 Viot. c. 19), s. S. In this title the 
word “ CominisBioners ” is used to indicate the Land Tax Commifisioners as 
distinct from Commissionqrs for the Bodemption of the Land Tax. 

(,/[) Land Tax Commisaionors Act, 1906 (6 Edw. 7, c. 62), s. 2. The property 
(jnfldidcaiion is abolished, evou though the appointment was made under a 
jnovioua Act {ihid.). 

(tf) Land Tax Commissiouors Act, 1798 (38 Geo. 3, c. 48), s. 1. 

(A) Land Tax Act, 1797 (38 Geo. 3, o. 6), s. 86. 

(t) Land Tax (Commissioners Act, 1827 (7 & 8 Geo. 4, o. 76), b. 6. 

(A) Land Tax Commissiouors Act, 19()6 (6 7, q. 62), s. 1. A print 

it such schedule in the Lomion Gazette is adnussible as evidence {ibid.). 

(/) District indudes borough (Land Tax Commissioners Act, 1906 (6 Edw. T, 
Ca d2), s. 3). 

(m) Land Tax Commissionen Act, 1827 (7 & 8 Geo. 4, o. 75), e. 1. 

(n) Land Tax Act, 1707 (38 Geo. 3, c. 5), s. 87. 

(o) l^xes Management Act, 1880 (43 ft 44 Yict. o. 19), s. 19. 

(p) Public Authorities Prot^tion Act, 1893 (56 ft 37 Yict. o. 61); see title 
Public AurnoBiTiss aed Public Offiobbs. 

(gr) Jjand Tax Act, 1797 (38 Geo. 3, c. 5), s. 7; Taxes Management Act, 1880 
(48 ft 44 Yict. 0 .19), s. 26 (1), (2). It may be observed that the powers con¬ 
tained in the Land Tax Ac» are saved ^ oasee not etxpreedy provide for by tbv 
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miisti bo held before the 10th April (r), but failure to do so does 
not invalidate any appointment or act of the Commissioners (s). 

Ttro Gomnussioners constitute a quorum (f). 

732 . At the first general meeting for each year the Commissioners 
must appoint a clerk (u). The appointment is for a year, subject 
to removal from office, only for just cause, by the majority at a 
meeting of the Commissioners duly summoned (d). A vocani^ 
occurring in the course of any year is to be filled by the Gommis* 
sioners electing a person to act as clerk for the remainder of the 
year (w). The remuneration of the clerk is a fixed sum, not less 
than the amount which would have ^en paid to him by way of 
poundage for the year commencing nth Apni, 1890 (x). 

733 . The Commissioners must ascertain and set down in 
writing the proportion to be charged on the respective divisions 
towards making up the whole sum chai'ged on the county (,v), 
and may subdivide themselves so that three or more may be 
appointed for each division; but such on appointment is not to 
restrain a Commissioner from acting in any other part of the 
county or place for which he is appointed (z). 

734 . Except in the case of places for which separate and distinct 
quotas of land tax are provided by the Land Tax Acts (a), the 
Commissioners may at a general meeting, subject to the approval 
of the Treasury, create new divisions and transfer the jurisdiction 
of any parish, together with the land tax payable by it, to such new 
division or any other division of the same county (h). The Com¬ 
missioners for any division may unite two or more parishes so that 
they shall be considered as one for the purposes of the Land Tax 
Acta (a), but not so as to alter the quota chargeable on any parish (c). 

Sect. 8.— Assessment. 

735 . For the purpose of assessment the Commissioners must 
issue a precept requiring the inhabitants of each division, or some 
of them, to appear before them, under a penalty of not less than 

TaxcH Management Act, 1880 a. 9). “ Diviaion ” means and inclii.lea any 
bundled, rape, lathe, stowurtry, or district, or any place of separate jurisdiction 
under the liand Tax Acts (Taxes Management Act, 1880 (43 & 44 Viet. c. 19), 
s. 6). The CommiasioneTH may also meet outside their divisions, with the 
consent of t^ Board at Inland Bevenue (Bevenue Act, 1883 (46 & 47 Yict 
e. 55), 8. 12). 

I r) Taxes Management Act, 1880 (43 & 44 Yict o. 19), s. 41 (1), (6). 
a) IJnd., 8. 29. 

() Ibid.t 8 . 6 . 
tt) Ibid., 8. 41 (1). (6). 
v) Ibid., 8 . 41 (1). 
w) Ibid., 8. 41 (6). , 

(x) TaxM (Begulation of Homuneration) Amendment Act. 1892 (55 * 56 
Yict. 0 . 26), 8. 1 (1). 

fj/) Land Tax Act, 1707 (38 Geo. 3, o. 0). s. 7. 

(z) Ibid . 

(a) These am any Act, or part of any Act, relating in any way to the asseas- 
ment or redemption of the Und tax (Taxes Mana^ment Act, 1880 (49 ir 44 
Yict. c. loy, 8. 6 (1)). 

(A) Ibid., 8 . 36. 

(ej Ihiil, 8. 37. H the union proveB inconvenient, it may be dissolved by tb* 
Tteosury on a resolution (d the Commissionen {ibid., b. 3 (6)}. 
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40s. nor more than £6 for refusal. Out of such inhabitants the 
Commissioners must appoint at least two as assessors for each 
separate parish or place within the division (d). 

Any person refusing to serve, or guilty of neglect of, or fraud or 
abuse in, executing his duties, is liable to a penalty not exceeding 
i!40 (e), but no person can be compelled to serve outside the limits 
of the city, borough, or town corporate in which he dwells (/). In 
places extra parochial and parishes where two able and sufficient 
persons cannot be found, the Commissioners may appoint persons 
living near such places to act (g). 

736. The assessors assess the full sum payable by each parish 
on the lands in such parish (h). All lands are to be assessed in the 
places where they lie(i) and are usually assessed in(&). Lands 
formerly waste or common, which have been assessed, since inclosure, 
in parishes other than those in which they lie, are assessed in the 
parishes in which they have usually been so assessed (2). 

Special provision is made as to the place of assessment of certain 
lands and subjects, such as shares in the New Biver Company (m). 

737. In the event of lands being assessed by two distinct bodies 
of Commissioners, each claiming a right to rate the property, the 
King’s Bench Division of the High Court may call upon the Com¬ 
missioners to appear and may give relief (n). 

738. The assessment is made for the year commencing on 
25th March and ending on the next 24th March (o). Each land tax 

(d) Ijand Tux Act, 17U7 (3S Geo. 3, o. 5), a. 8. The acta of a person duly 
appoujtoil assessor and collector ore valid, though he be not i^aaliiied by 
inhabitancy {IVaterloo Brvlge Co. r. CuLl (1858), 1 E. & E. 213). 

(e) Land Tax Act, 1797 (38 Geo. 3, o. 6), ss. 8, 19. The fine is imposed by 
the Oommissiouers, who cun levy it by distress or imprisonment, and it can only 
be remitted by them {ibid.). 

tj ) Land Tax Act, 1797 (38 Geo, 3, o. 5), s. 45. 

(j 7 ) Ibid., B. 47. Assessors are assessed by the Conunissioners in respect of 
any tax to which they ore themselves liable {tbid., s. 44). They receive, as 
remuneration, such sum, out of the surplus land tax for any year, as the Com¬ 
missioners certify to be reasonable and the Board of Inland lievenue approves 
(Taxes MnnagciuouL Act, 1880 (43 & 44 Yict. o. 19), s. 114 (10)). 

(h) Laud Tux Act, 1797 (38 Geo. 3, c. o), s. 8; Land Qmx Eedemption Act, 
180-2 (42 Goo. 3, 0 . 116), s. 180. 

(t) Jiaud Tax Act, 1797 p8 Geo. 3, o. 5), s. 53, which applies to the rating of a 
poison for land, while ibid., s. 36 (see next note), applies to places where any 
doubt exists as to their locality {Margtita v. JIforley (1832), 1L. J. (k. B.) 112). 

{k) Land Tax Act, 1797 (38 Goo. 3, c. 5), s. 36. If lands have ooeu assessed 
for a long timo in a parish m which they do not lie, a mandamus will lie against 
the Oommissioners to uphold the usage and set aside a transfer of such lands 
to their proper parish {R. v. Land Tax Commimonen (1877), 36 L. T. 374). 

(f) Land U'ax Act, 1834 (4 & 6 Will. 4, o. 60), s. 2; as to the assessment ul 
detached parishes, see Lanu Tax Act, 1842 (6 £ 6 Yict. o. 37), ss. 3—6. 

(m) Laud Tax Act, 1797 (38 Geo. 8, o. 5), ss. 37, 38, 57, 58, 70, 71, 74, 76, 77, 
78, 79, 114, 124; Oustoma and Inland Bevenue Act, 1878 (41 & 42 ^^ct. c. 15), 
B. 16. The entire land tax payable in i-ospect of New Bivor property as it existed 
in 1798 is assessed in Ijondou (Innd 1^ Act, 1797 (38 Geo. 3, c. 5), s. 57; Now 
IHvtr Co. V, Land Taaa C(mmi»»ionen for Howard (1857), 2 H. & N. 129); but 
after-acquired property of the company remains taxable as it was before it came 
into its hands (New Biver Co. v. Land Taa Conminianere far Hertford, lujpra). 
As to the liability of New Bivei shares to asaessmont, see p. 309, ante. 

(n) Land Tax Bedemption Act, 1838 (1 ft 2 Yict. o. 58), ss. 2— 4; Be QlaRon 
Land-Tax (1840). 6 M. ft W. 689. 

(u) Taxes Management Act, 1880^43 ft 44 Yict. o. 19), •. 48 (1). 
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parish is separately charged with the quota fixed upon it in the year 
1798 so long as any part of the tax remains payable (r), but the 
amount assessed in any year in respect of the unredeemed quota is 
not to exceed the amount which would be produced by a rate 
of 1 «. in the pound on the annual value (a) of the land in the 
parish subject to laud tax, and any excess over that amount is 
remitted for the year (t). No assessment is to be made at a 
lees rate than Id. in the pound on the annual value, except 
where such assessment would produce a net sum exceeding the 
amount required for the redemption of the whole of the unredeemed 
quota, in \vhich case the assessment is to be at a rate which 
will produce such net sum, and is to be applied as surplus land 
tax (a). 

When the assessment is complete, one copy is delivered by the 
assessors to the Commissioners (6), who have two duplicate copies 
prepared by their clerk, one of which is transmitted to the Commis¬ 
sioners of Inland Bevenue and the other, duly signed and sealed, is 
delivered to the collectors (c). An account of the totals is prepared 
by the clerk and transmitted to the collector of inland revenue {d). 
If lands are overcharged, the Commissioners may abate the assess¬ 
ment and cause the money so abated to be reassessed and levied 
as they think reasonable within the whole division (e). 

Any assessment not made or against which any appeal is pend¬ 
ing when the first assessments are signed and allowed, are added 

(r) Land Tax Hedemptian Act, 1802 (42 Qeo. 3, c. 116), es. 18U, 182; 7?. v. 
Land Tax Commissionera (18o3), 2 E. £ B. 694. In the event of tho Cominifl- 
riioneiB failing to usseBS any division or parish for its full quota, they may l>o 
r-ompelled to do BO by the court (Jie Land Tax Comrnmimera/or tt'e^tminsier 
(1747), Park. 74 ; A.-O. v. Land-Tax Commiaaimtra (1823), 12 Price, 647 ; and 
eoe Taxes Management Act, 1880 (43 & 44 Yict. c. 19), s. 112); but the court 
will not interfera with their discretion as to the mode of apportioning such 
quota (i?e Jloniom Land Tax Aaseaammt (1850), 5 Excb 548). 

(a) This, under the provisions of tho Financo Act, 1896 (59 & 60 Yict. c. 28), 
8.35, means the annuin value by dotomunation of tho General C^oniuii^iMion'Ts ol 
Income Tax lor the purpose of Sched. A of tho Income Tax Act, 1842 (5 & 6 
Yiot. 0 . 35), or if there is no such determinatinn, then as determined by them 
for the purposes of Fart YL of the Finance Act, 1896 (59 & 60 Yict. c. 28). 
As to the moaning of annual value luidor these Acts, see title Incomb Tax, 
Yol. XIY., p. 636 ; and as to what, if any, deductions may be allowed in calcu¬ 
lating such annual value for the cost of collection of manorial rents or tithe 
commutation rentoharges etc., see Htfvena v. iftsliop (1888), 20 Q. B. D. 442,0. A. 
and Norfolk (Dtdce) V. £amar97(e (1890), 24 Q. B. D. 485. Before tho Finance 
Act, 1696 (59 & 60 Yict. c. 28), the poor rate valuation was generally adopted as 
the basis for assessment (see if. v. Land Tax Commiaaionera (1894), 58 J. P. 446). 
But it was the duty of the OommisHionora to have regard to tho fluctuations 
of the value of property within the division, though no mandamus would lie 
against them to make an e(^l assessment (if. v. Land Tax Commiaaionera 
(1851), 16 Q. B. 381). Tho Commissioners, surveyors, or ussossors, or any 
person authorised by them, may for the purposes of the assossment inspect all 
parish books (Taxes Management Act, 1880 (43 & 44 Yiot. c. 19), s. 39). 
f|) Finance Act, 1896 (59 & 60 Yict. c. 28), s. 31. 
fa^ Ibid., B. 32 (2), (3). As to surplus land tax, soe p. 321, poat. 

{h) As to tho forms of asseasment, see Taxes Monagemout Act, 1880 (43 & 44 
Yict 0 . 19), 8.15. 

(e) Land Tax Act, 1797 (38 Qoo. 3, a 5), s. 6 ; Taxes Management Act, 1880 
(43 & 44 Yict. 0 . 19), ss. 70, 63. 

(d) Taxes Management Act, 1880 (43 & 44 Yict. c. 19), s. 61. 

(<) liond Tax Act, 1797 (38 Qeo. 3, o. 0)i s. 84. 
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to such first asseBsments by being iuoluded in a separate form of sbot. 3. 
assessnient (/). AsseMDient 

Disputes as to the assessment or levying of land tax are deter- ~ ~ 
mined by the Commissioners, whose decision is final (p), but no sionCTam 
Commissioner may, under a penalty of £50, take part in the decision determine 
of any controversy in which he is personally interested (A). queetiona. 

Sect. 4.— Appeals. 

739 . When the duplicate assessment is delivered to the col- Appeaia. 
lectors, the Cominissioners must give them notice when and where 
appeals against the assessment are to be heard, the time being at 

least thirty days from the date of the delivery of the duplicates to 
the collectors (i). The collectors within ten days after receipt of 
the duplicate must give notice of the time and place so appointed 
by writing fixed on the doors of the parish church or chapel of 
ease of every parish. Persons intending to appeal must give notice 
in writing to one or more of the assessors, who may, if they think 
proper, attend before the Commissioners to justify the assess¬ 
ment (/c). The decision of the Commissioners is final {1), and even 
if erroneous cannot be disturbed by the courts^fm). 

Sect. 6. — Colleetion. 

740 . Collectors are appointed by the Commissioners (or in case Appointment' 
of default on their part by the Commissioners of Inland Revenue), collectors, 
preferentially out of the residents of the parish in respect of 

which the appointments are made(?j). If the person nominated 
declines to act he must, under penalty, give notice of his refusal 
within fourteen days after the notification to him of his appoint¬ 
ment (o). The Commissioners of Inland Revonne may require 
security to he given (p), and, in default, may appoint a collector for 
the parish in respect of which the default has occurred (a). Security Secority. 
may also be required from collectors by the Commissioners or by 
any two of the inhabitants of the parish for which the collector is 
appointed (6). The security is given by bond (<•), which is exempt 
from stamp duty (d). The giving of security relieves a parish from 
any liability for the default of a collector (c;. 

/) Taxes Manajfoinent Act, 1880 (43 & 4-1 Viet. c. 19), s. 84. 

Jo) Laud Tax Act, 1797 (38 Geo. 3, o. &), e. 23. 

Ja) Taxes Manageniont Act, 1880 (43 & 44 Viet. c. 19), s. 35. 

O') Laud Tax Act, 1797 (38 Geo. 3, c. 6), s. 8. Ah to the sovvico and aOixing 
of notices, see Taxes Mauagemout Act, 1880 (-13 & 44 Viet, o. 19), s. 16. 

(Jfc) Land Tux Act, 1797 (38 Geo. 3, o. 5). t>. 8. 

(i) Ibid. 

(m) V. Land Tax CommisaimtTa (1894), 58 J. P. 446. 

(ji) Taxes Management Act, 1880 (43 & 44 Viet. o. 19), s. 73 (1), (2), (6), (7), 

(8). Parises may be grouped amjl treated as one for purposeti of uoileotiou 
[d)id., B. 72). 

(o) Ibid., a 73 (3), (4), (6). 

Ibid., 8. 74 
I bill. s. 75. 

Ibid. 8. 77(1), (2). 

Ibid. 88.76, 77 (3). 

) Ibid., 8. 78. As to stamp duties generally, see title PEVEKtra. 

t) Taxes Management Aot, 1880 (43 & 44 Vict. o. 10), a. 79. 
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741. A oolleotor must pay over and account, if necessary on 
oafcli, to the proper odlcer, for all sums received by him (/), and 
he must deliver schedules of arrears ( 9 ), which remain with the 
Income Tax Commissiouers, and, if the arrears are not recovered 
within forty days, may be certified to the High Court and be ground 
of process (^). On clearing his account he must deliver up all 
du^cates of assessment and books of receipts and counterfoils 
furnished for his use (i). He must also make a return on oath of 
arrears which he cannot recover, and for which lie may claim 
credit in redaction of the amount of surplus land tax upon 
the assessment charged against him in the Commissioners' 
duplicate (/c). 

742. The Commissioners may, and, if required by a surveyor of 
taxes, must({), examine any collector on oath as to the state of his 
accounts and collection (m). Any dereliction of duty on the part 
of a collector renders him liable to pecuniary penalti<is (n). In 
the event of delay in the payment of the tax through his neglect, 
he may be dismissed ( 0 ), while, if he make default in payment 
of moneys received by him, the Commissioners may seize and 
sell his property ( 20 , or bring an action against the sureties on his 
bond(q). In addition, so long as a collector is not proceeded 
against twice for the same offence, he remains liable to any criminal 
indictment that may lie against him, and for this purpose he is 
deemed to be employed in the service of the Crown (r). 

The remuneration of a collector is the sum paid to the collector 
by way of poundage for the year commencing 6 th April, 1890 (a). 

743. The land tax is payable on the Ist January in every year, 
except where an assessment has been signed or allowed on or after 
that day, in which case it is payable on the day after the assessment 
has been signed and allowed by the Commissioners ( 6 ). 

744. The collectors, on receipt of the duplicate of the assessment 

(/) Taxes Mauagement Act, 18S0 (43 4 41 Viet. c. 19), bs. 100, 101, 102, 104. 
The moneys so received are paid into the Exchequer s. 14). 

(f) Ibid., BS. 103 (b), 107. 

h) Ibid., SB. 105, 108, 111. 

») Ibid., B. 110. 

i) Ibid., 8. 114 (11), (12). 

(1) The surveyor may rej^rt any failure of duty on the part of a collector to 
the Gommii^oneni (ibid., s. 116). As to the appointment of surveyor, see ibid., 
B. 17. 

! m) Ibid., B. 116. 

n) Ibid., B. 121. As to the recovery of penalties, see p. 320, post. 

0 ) Taxes Management Act, 1880 (43 & 44 Yict. c. 19), s. 117. 
p) Ibid., 8.118. 

</) Ibid., B. 110. In the event of the Oommissionors failing in each an 
action, the costs axe defrayed by an assessment upon the inhamtants of the 
polish in relation to which the bond was given (ibid., s. 120). 

M Bevenue Act, 1^9 (62 4 53 Yict. e. 42), s. 14. 

(a) Taxes (Begulation of Jlomuneration) Amendment Act, 1802 (66 4 66 
Yict c. 25), B. 1. The Taxes Management Act, 1880 (43 4 44 Yiot c. 19), 
B. 114 (10), which tdlowed the collector to retain surplus land tax if it did not 
amount to £5, is repealed by the i^venue Act, 1889 (62 4 63 Yict c. 42), s. 11. 
(b) Taxes Management Act, 1880 (43 4 44 Yiot e. 19), s. 82 (1), (3). 
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and the warrants for collecting the Bame(c), demand the tax when skci.s. 
it becomes payable from the persons charged, or at their last place Collection, 
of abode, or on the premises charged, as the case may require (d). — 

745 . If a person refuses to pay (e), the collector may raise the sum Becovetj. 
required by distress and sale (/). If no sufficient distress can be levied, 

the Commissioners may commit the defaulter to prison (9). The 
goods of a defaulter cannot be seized under any process of law, 
except at the suit of the landlord for rent, unless the party making 
the seizure pays all arrears in full, or, if more than one year’s arrears 
are claimed, makes payment of one year’s arrears (h). 

746 . If the assessment cannot be collected through the lands Unoccapied 
being unoccupied, the deficiency must be made good by a re- 
assessment of the parish (i). In such cases, however, the collectors 

may at any time afterwards enter and distrain, and distribute the 
money raised by such distress proportionately among the parties 
who contributed to the tax of the unoccupied lands (k). 

If woodlands are assessed and no distress can be had, the woodlands 
collectors may enter and cut and sell sufficient of the wood (timber 
trees excepted (Z)) to pay the assessment and the charges incident 
thereto (m). 

If default is made for six days after demand in payment of the Tithes, toils 
assessment charged on any tithes, tolls, profits of markets, fairs 
or fisheries, or any other annual profits, not distrainable, the 
collectors may be authorised by warrant under the hands and 
seals of any two of the Commissioners to seize and sell so much of 
the said tithes, tolls or other profits as may be sufficient to raise 
the sum assessed and all charges occasioned by non-payment 
thereof (w). 

747 . No action for illegal distress will lie so long as the issuing Action fo? 
of the warrant and the levying of the distress are regular, provided 

that the Commissioners had jurisdiction to make the assessment, 
in which case the only appeal is to them, and their determination 
on appeal is final (0). An assessment, however, in respect of land 
which is not subject to land tax is illegal and may be treated as 
null and void, and an action for trespass will lie for any distress 
made in respect of such assessment (jp). 

(c) Taxes MauagemoDt Act, 1880 (43 & 44 Viot. c. 19), a. 83 (1), (2). 

Id) Ibid., 8. 86 (1). 

(e) As to refusal to my, see title Distiuess, Vol. XI., 211. A reasonable 
time diould be allowed to elapse between demand and distress (Qihba t. Stead 
(1828), 6 B. & G. 528). 

(/) Bee title Dibthbss, Yol. XI., pp- 218 et te^. 

{g) Taxes Management Act, 1880 (43 & 44 Viet. c. 19), a. 89. 

(A) I hid., Sa 88. 

li) Land Tax Act, 1797 (38 Geo. 3, c. 5), a. 18. 

Ik) Ibid., a. 40. 

(2) Aa to what ia or ia not timber, aee titlea IiAimLOiU) and Tenant, pp. SSI 

e< aeq.fpoat; SETmSMXNTS. 

f Land Tax Act, 1707 (38 Geo. 3, 0 . 6), a. 41. 

JAt'd,, aa. 42,126. Compare tiUe Disruxas, Vol. XI., p. 219. 

Patchett V. Bancroft (1707), 7 Tenn Bep. 367; Alien v. SAerp (1848), 2 
. 362 ; Simpkin v. Bobinaon (1881), 46 L. x. 221. 

(p) GharMon v. Alway (1840), 11 Ad. A Bl. 903. It would seem that no levy 
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Actions agai i st collectors must be defended bj the Commissioners, 
and the costs are defrayed by assessment (q). 

Land tax may also be recovered as a debt due to the Crown, or 
by any other means whereby a debt of record due to the Crown can 
be recovered (r). 

Costs of any proceedings, and reassessed land tax, may be 
drecovered in the same way as land tax is recovered (s). 

748 . On payment of the land tax the collector must give 
acquittances to the persons paying the same (t). 

749 . In the event of failure to assess or charge the land tax in 
any parish, or to return the duplicates of the assessments, or to raise 
or pay the sums charged, the Commissionors of Inland Bevenue may 
set insuper all sums appearing in arrear and roturn such failure to 
the High Court by certificate to the King's Kemembrancer, who is 
to cause such certificate to be enrolled in his office. The enrolment 
is a record in the office valid and effectual to authorise tlie issuing 
of process on the application of the Commissioners of Inland 
Bevenue against the defaulting parish and the Commissioners, 
collectors, assessors, or other persons liable for the default. The 
defaulting parish is liable to be reassessed in respect of the sums 
so returned insuper (i/>). 

750 . Fines, penalties, and forfeitures under the Land Tax Acts (a), 
if under J920, are recoverable before the Commissioners (b). If over 
i:20, they are recoverable in the High Court (c), unless directed to 
be added to the assessments (d). Proceedings for their recovery in 
the High Court can only be brought by order of the Commissioners 
of Inland Bevenue in the name of the Attorney-General (e), and 
must be commenced within two years next after the fine or penalty 
is incurred (/). 


could be made for an BBsessment wbicb included arreoTB for past yeum, in 
respect of which no assessmont had been made (see A'ewton v. Young (1803), 1 
Bob. & F. {v. a.) 187). Assessmont in a wrong parish is not a ground for 
subsequently setting aside a writ of levari jacias under which the amount owing 
hiiH bmn leried (fie Olaiton Land-Tax (1839), 4 M. & W. 370); and soe Bristol 
Pt or {Governors) v. Wa^ (1334), 1 Ad. & El. 264. As to trespass generally, 
bue title Trespass. 

(o) Taxes Management Act, 1880 (43 & 44 Yict. o. 19), ss. 19, 20 (7), (8); 
ana see p. 313, ante. As to notice of action against collectors, see Thomas y. 
Williams (1844), 1 Dow. & L. 624. 

fr) Taxes Mmagement Act, 1880 (43 A 44 Yict. c. 19), s. Ill (1). The 
ftcliMule of arrears is conclnsiTO evidence of the debt (ibid., a. Ill (2)). The 
'^ase of d.-G. v. Setoell (1838), 4 M. A W. 77, does not seem to have any applioa< 
lion to this Act. See, generally, title Cbown PjucrricE, Yol. X., pp. 1 mo. 

(«) Taxes Management Act, 1880 (43 A 44 Yict. o. 19), s. 113. 

(0 Ibid., s. 83 (3). 

i u) Ibid., 8 . lli 
a) Bee note (a), p. 314, ante. 

3) Tax(» Management Act, 1880 (43 A 44 Yict. o. 16), s. 21 (6). 

e] IlM., B. 21 (3); Inland Bevenue Begnlation Act, 1690 (S3 A 64 Yict. o. 

I, B. 22 (1). 

(d) Taxes ^nogement Act, 1880 (43 ft 44 Yict. o. 10), s. 21 (3). For cases 
where penalties are to be added to the assessments, see ibid., s. 121 (8), (4). 

M Inland Bevenue Begnlation Act, 1890 (53 ft 64 Yict. o. 21), s. 21. 

(/} Ibid., p, 22 (2), wbicb appears im^iodly to repeal the Taxes Manage- 
«ent Act, 1880 (43 ft 44 Yict. o. 19), s. 21 (4). 
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751. If the total amount of the sums charged in any year by 
the assesamont for a pariah exceeda the actual amount of the quota 
to be raised in auch pariah, such excess must be accounted for in 
the ordinary course of collection, and, subjoct to any remuneration 
that the Commissioners may make to the asaeBSora therefrom, must 
1)0 paid into the Bank of England to “ The Account of Kurplus 
Land Tax (g)” 

A certificate of the excess of each assessment by the amount 
of £5 over and above the quota is to be transmitted by the 
Commissioners to the Board of Inland Ilevenue before the 24tb 
December following the expiration of the year of aasessraeut (h). 

Sect. 6.— Redemption. 

Son-Sscr. 1. — Who may liedeem. 

752. All corporations and persona (other than tenants at rack- 
rent or tenants of Crown lands) having an estate or interest (i) in 
land subject to land tax may redeem such land tax (A;). 

Trnsleos, guardians, or committees may redeem on behalf of any 
person subject to disability (2). 


(>/) Taxo» ALinagcincnt Ac-t, 1880 (43 & 44 Viut. c. 19), s. 114(7); and see 
iioto ((/), |). 315, ante. Provinioii is luudo for tha npplbntion of suck eui-pliLs 
111 liio roiloniption of tko t.ix payable by the parish (t/ui/., a. 114 (8), (9) ). 

(A) 114. 

(i) L.iud Tax lledciii]iiion (No. 2) Act, 1853 (16 & 17 Viet. «. 117), b. 1. 
Under the Land Tux rcri>etu.ati<)n Act, 1708 (38 Geo. 3, c. 60), persona or 
corporations beuoficiully interested in liutd hud tho right to rodcom in the first 
place. If they fnilod to exercise such right tho land tax might be purchased 
by u stranger. Tho option giron to persons or corpuratiuns huving such benefit 
of preference to be considered on tho footing of purchasers was tcpoalcd by the 
Ijiiml Tax Redemption Act, 1802 (42 Geo. 3, c. 116), but the preference was 
continued to 24th Juno, 1803, after which date sti'angcrs wore entitled to 
purcha.se tho land fcix us ti fee-farm rent. Although this right has now ceased to 
exht, questions arising out of redemptions under tho earlier Act are to be 
determined according to the law in force nt the lime of the transaction (Land 
Tax Redemption Act, 1802 (42 Goo. 3, c. 116), s. 2), so that questions of title can 
arise even now under the early Acts (see Neame v. 3iorraom (1866), L. R. 3 Eq. 
91 ; rigott V. Pigott (1867), L. R. 4 Uq. 519, in both of which cases the eouit 
had to coiihidcr questions dopnndiug on the conslniction of the Land Tax 
I’erpotnatioii Act, 1798 (38 Geo. 3, c. 60). Piovision is made by tho Land Tax 
llcdoiriptiou Act, 1802 (42 Geo. 3, c. 116), s. 40, for tho exoneration of lands 
whore tho original rodeomor exorcised hLs option to bo treated on the footing 
ot a purchaser. 

{k) liaiid Tux Redemption Act, 1802 (42 Goo. 3, c. 116), ss. 9,10. In the 
cuHO of companies which acquire lands under Acts of I’arlinmpnt incoi'porating 
‘he Lands Claiuses Consolidation Act, 1815 (8 & 9 Viet. c. 18), tho pi'omoters 
ar entitled to redeem {ibid., s. 133). As to the liability of promoters to make 
gooi’ any deficiencies in the assessmout, see title Comfl'lsokt Fukchass Of 
Land and Compensation, Vol. VI., p. 18. 

(/) Ijand Tax Rodoinption Act, 1802 (42 Geo. 3, o. 116), s. 14. 'Where land 
tax was redeemed on behalf of an infant tenant in toil by persons who had no 
authority to act under tliis provision, the court by an eqmty charged the estate 
in favour of the personal ropresoutalivcs of the infant with payment of tho 
same coiisidoration that they would have been paid if it hud been within the 
Act (ira« V. (1805), 11 Ves. 267); and ns to the effect of the charge, see 
Wan T. PdhiU (1852), 6 De 0. & Sm. 455 ; ITars T. Egmoni {Lord) (1854), 

H.L.— xvni. M 
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Sect. 6 . 

Redemp¬ 

tion. 

Joint ownoTB. 

Charitable 

trustees. 

Crown lands. 


Beneflees. 


Any one of two or more persons entitled to lands in undivided 
shfti es as coparceners, tenants in common, joint tenants etc. may 
redeem his proportion of the tax (/«)• In the event of a snbsequent 
partition, the share allotted to the person who has redeemed is 
forthwith exonerated (n). 

Trustees for charitable or other public purposes may redeem the 
land tax on the lands hold by them (o). 

Grown lands or lauds in the Duchies of Lancaster or Cornwall 
are not redeemable by the tenants, but may be redeemed, subject to 
certain consents, by the surveyor-general of the land revenues ol 
the Crown, now superseded by the Commissioners of Woods(p), 
or the receiver-general of the Duchy of Lancaster, or the surveyor- 
general of the Duchy of Cornwall (q). 

Land tax charges charged on lands, tithes, or other profits 
arising from any living may be redeemed in the first place by 
the incumbent (r). If the incumbent does not redeem, the 
Governors of Queen Anne’s Bounty, the trustees of property given 
for the benefit of the poor clergy, or the patron of the living, 
may redeem («). In case.3 where there is an alternate right of 
presentation, the patron first applying to the Commissioners 
of Inland l^venue may redeem as if entitled to the exclusive 
patronage (t). 

If the living is under sequestration, the sequestrator may redeem, 
with the consents of the patron and of the ordinary, or the patron 
may redeem, with the consent of the ordinary (u). 


4 Be Q. M. _& Or. 4{j0. lu tlie ease of an infant tonant for lifo tho pro¬ 
vision of this section is largely superseded by the powers conferred by 
tho Settled Iiand Act, 18S2 (45 & 46 Viet. c. 38), s. 60, as to which see title 
Settuemexts. In the case of lunatics the con.^cnt of tho Lord Chancellor 
seems to have been always nocessaiy {Ex yarte I'hil'iya (1812), 19 Yes. 118, 
124): and see note (o), p. 327, pi^t. Aa to lunatics generally, see title 
Lueatics and Persons of Unsound Mind. 

(m) Land Tax Jdedoinption Act, 1802 (42 Qoo. 3, o. 116), s, 11, Proprietors 
of shares in the Now llivor Company or in waterworks etc. may redeem the laud 
tax on their shares either as a body or individually {ibU., s. 13). ^ too canal 
compouias, if authorised by Parliament to contract fur the rtidonipti m of laud 
tax, or their individual slmrcholdors as to thcii- rospeotivo shares, may redeem 
{ibid,, 8. 12). 

(n) Ibid , a. 39. As to partition generally, see title Partition. 

o) Land Tax Redemption Act, li^2 (42 ueo. 3, o. IIG), s. 9. 

[p) See title Constitotionai. Law, Vol. VIL, pp. 178-180, 222, 
248; Duchy of Cornwall Management Act, 1863 (20 & 27 Yict. o. 49). 

f. 8. 

f^) Land Tax Rodoniptiun Act, 1802 (42 Geo. 3, c. 116), ss. 10,131. 

(r) Ibid., ss. 10, Id. As to tho position of an incumbent so redeeming, see 
KUderbee v. Anbroae (1654^, 10 Rxen. 404. If tho land tax has been redeemed 
by a patron or a former mcuiubcnt, the iucuiubent for the time being may 
^chase an assignment of the toE for the benefit of the living (liiwd Tax 
Redemption Ae^ 1803 (43 Geo. 3, c. 77), s, I), which assignment has to be 
registered within tax months from tho date ol the contract (Land Tax 
BMemption Act, 1613 (53 Goo. 3, o. 123), s. 30; and see title Eoolesiastzcak 
Law, VoL XL, p. 760. 

i s) Land Tax Redemption Act, 1802 (42 Qeo. 3, o. 116), ss. 13,16,17. 
t) Laiid Tax Redemption Act, 1813 (33 Qeo. 3, o. 123), s. 2^ 

») Ibid., a. 27. 
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Sttb-Seot. 2. —Froetdure far Redemption. Sect. S. 

753. The control of the redemption of land tax is regulated 
by the Commissioners of Inland Revenue (a). 

Any person entitled and desiring to contract for the redemption Frocedan for 
of the land tax charged upon his property must, either personally 
or by his authorised agent, attend before the clerk to the Land Tax 
Commissioners for the division in vrhich the property is situate 
and sign a declaration in the proscribed form (h). He must furnish 
the clerk with particulars in writing of the property proposed to be 
exonerated, together with satisfactory plans in triplicate of the 
property. If the redemption is effected by a corporation, the 
authority to the agent should be under the seal of the corporation. 

The clerk attests the signature to the declaration, and, on a 
special form, certifies the amount of the land tax charged on tho 
property proposed to be exonerated. In the absence of the clerk 
tho declaration may be attested by one of the Land Tax Commis- 
sioners for the district, and the certificate of the amount of land 
tax signed by two of such Commissioners. An assistant clerk is 
not authorised to attest. Both documents, with the plans, are 
forwarded by tho clerk to the Registrar of Land Tax, who, if the 
documents are in order, prepares a ceitifiuate of the contract to 
be signed by the Commissioners of Inland Revenue (c). 

In due course the Registrar of Land Tax notifies to the contractor, 
or his agent, tho amount of the consideration (d), which must be 
paid or remitted to the Accountant-General of Inland Revenue at 
Homerset House. Payment must be made in pursuance of such 
notice and to tho officers named therein, no other person having 
any authority to receive the money. Upon the money being paid, 
the contract is registered (c), after which the certificate of the con¬ 
tract is forwarded to the contractor, or his agent, further indorsed 
with a certificate of registration and of the period from which the 
property will be exonerated from land tnx(/). 

No fee may bo charged for certificates of assessments, or other 
proceedings, in the redemption of land tax. 


(a) Under the Tiand Tax Ucdomption Art, 1802 (42 Geo. 3. a. 116), Cuniiuiii- 
sioners for selling the laud tax redeemed or unsold were appointed by the 
Grown from among the Land Tax Gomminionera (see t&id., ss. 5,199). The 
powers of Giose Gommissioners were subse()^uently transferred to the Gom- 
misaioners for the Taxes (Land Tax Bedemption Act, 1813 (53 Geo. 3, o. 123), 
s. 1). The Boards of Stamps and Tnxos were oonsolidatea in 1631 by toe 
Land Tax Act, 1834 (4 & 5 Will. 4, c. 60), and in 1849 were, with the Board 
of Excise, made into one Board of Gommisiaoners of Inland Bovenue by the 
Inland Beveiiue Board Act, 1849 (12 & 13 Viet. o. 1). As to the appointmont 
and powers of the Gommissioners of Inland Bovenue generally, see title 
Beventte. As to the forms in use, seo note (b), in/ra. 

(5) FinanM Act, 1896 (59 & 60 Viet. c. 28), s. 34. For forms, see 
Encyclopeedia of Forms and Ftecedents, Yol. VU., pp. 46—48. 

(ej Lwd Tax Bedemption Act, 1813 (53 Geo. 3, c. 123), ss. 10,11, 12. 

(a) As to how the amount of the consideratim is determined, see p. 324. 
poet. 

(e) Land Tax Bedemption Act, 1602 (42 Geo, 3, o. llG),s. 164. 

(/) Ibid., SB. 37, 38. The registration, it necessary, could be onforoed by 
mandamus {WUliamt v. Steward (1817), 3 Uor. 472, SOi). 
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Sl7B-S£CT. 3 .—Qtiebtioru arising on Conlrivt. 

754. If any difliculty arises in the redemption of tho land tax 
by reason of lands not having been assessed, or not having been 
distinctly assessed, tho pro])ortion of land tax that ought to be 
borne by the property which it is songlit to exonerate is adjusted 
by the Land Tax Ooniini.ssioncrs for the division (g). No contract 
for redemption is to be affected by any appeal from tho assessment, 
but it may be revised if it a[)pears that a reduction in the assess¬ 
ment has been obtained by fraud {k). Errors in the contract may 
be amended, or a new contract entered into (i), and a contract 
becoming impossible of completion may ])e rescinded (A). 

755- The proper evidence of the redemption of land tax is tho 
certiiicate or a copy of tho register (Z). In the event of a dis¬ 
crepancy between the description of tlie lands in the certificate and 
contract on tho one hand, and in tho duplicate rating assessment 
oil the other, the certificate and contract, in tlio absence of affirma¬ 
tive evidence to tho contrary (which it lie.s with the Land Tax Com¬ 
missioners to produce), are to bo taken as correct (w). All con¬ 
tracts for the redemption of land tax, copies of the register, and 
certiiicates and receipts are exempt from stamp duty (n). 


Sun-.SKCT. 4 .—Apjhmhon of Iletlcmpfion Monrya. 

766. The price of redemiition is tho payment to the Commis- 
sioners of Inland Revenue of a capital sinn equal to thirty times 
the sum tisb^sseil on the land to he redeemed, by the assessment 
last made and signed, less any inevea.-e that may be duo to the 
aB.sessnibut of the full penny rale (o). Payment may ho made 
either in a lump kuiu or by such annual iusLaluionts as may be 
agreed on wilii the Gommissiouers of Inland Revenue, interest at 
the rato of 3 por cent, per annum lieing payable on so much ol 


(ff) Laud Tux Leiiomptiou Aul, ISU'i (42 Cch). 3, c. IIU), a. 3o. Under tlf/'J., 
a. 36, tiid Coiumissionera of Inland Rcvemie have a fdmilnr power, but tlit! 
practice is to refer such questions to the Land Tax Cominissioiior-i. 

(A) Land Tax Bedemption Act, 1802 (42 Geo. 3, c. 116), hs. 120, 130. 

(i) Land Tax Redemption Act, 1813 (6.'J Geo. 3, c. 123), s. 21. 

U) Land Tux Redemption Act. 1817 (67 Goo. 3, c. 100), s. 2.1. 

(Q Land Tax Iledemptiou Act, 1802 (42 6co. 3, c. 116), s. 165 ; Poppletm v. 

/Juehamn, Buchanan y. Popphion (1858), 4 0. B. (n. 8.) 20. When tho tax on 
lands adjoining a highway is redeemed tho redemption oxtciids to tho middle 
of tho highway (Cmtlral London linilway y. City of Londui iMod Tax Cinn- 
missierntrs (1911), 27 T. Ti. R. 661, 0. A., itjversing on this point S. 0., [1911] 
lCh.467). 

(m) Hodgson y. Pearsm (1874), 31 Ti. T. 679. 

(n) Land Tax Redemption Act, 1802 (42 Geo. 3, o. 116), s. 173; Stamp Act, 
1801 (54 & 55 Viet. c. 39), s. 1. .\s to stamp duty genoraily, seo title RBvninJB 

(o) /Vs to this, see p. 316, ante. The moaning of this is that i f a rato of less than 
a p.inny U sufficient to raise tho nnredromed qiiota of the parish, but by virtue ol 
thn provisions of the Pinanco Act, 1896 (69 & 60 Viet. 0. 28), s. 32 (2), the fidl 
penny rate Is assessed, the price fur the purposes of rodem^ion is to bo not 
thirty times tho amount actually assessed, but is to bo thiiiy times tho amount 
whim would have boen a^ossod on such land at tho rate which would have 
been re()uirod to make tip the unredeemed quota of the parish. Aa to the 
applioation ol surplus laud tax towards redemption, see note (p), p. 321, 
anfsL 
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Ihe capital sum as remains unpaid. All instalments remaining 
unpaid may be paid at any time (^). 

757. Moneys paid on account of redemption must be paid into 
the liank of England to tho account of the Commissioners for 
the Reduction of the National Debt (g), who may apply such moneys 
in the purchase and cancelling of any parliamentary stocks and 
annuities chargeable upon and payable out of the Consolidated 
Fund (r). If any payment is made which ought not to have been 
made, it may he refunded ($). 

758. If tho contractor dies before the payment of all the instah 
monlB, the unpaid instalments may he paid out of his assets as a 
debt due to the Crown (t). 

If default is made in payment of any of the inslahuenls, then, 
subject to any relief that the courts may grant, the laud tax revives 
and is reassessed, and the defaulter bccoinos subject to a penalty {u). 

Sirn-SuoT. S.—OJiarje on Lands in favow oj Owner wlto Uedeema. 

759. An 3 ' person entitled to redeem may, if ho makes 
application at the date of the redemption, receive -from the 
Commissioners of Inland Revenue a cevtificute charging the lands 
with the amount of the sum paid for redemption, and with interest 
equal to tho amount of the laud tax redeemed (x). Such a charge 

(ju) Fititincc Act, IhHO (59 & 00 Vset. c. 2S), s. 02 (1). llclore ISOfi the Lintl 
tax miKhl 1)0 redeomod cither by a triiii-.fi r of consol , or, In ciis»}H in which tho 
amount of land tiix to bo redeemed in any place for which separate Com- 
iiui^^iniicrs woio appointed did not oxeced £2o per annum, by a money payment 
of an amount ciitculated nccordmg to t!iO price of consul^. Now the only 
method of payment is by cash. 

(^) Land Tax Eodciuption Act, ISIS (5i‘i Oco. 3, c. 123), s. 13. For the 
pxtent to which this section is repealed, see Innanco Act, 1396 (59 & 60 Viet. c. 
2S), Pcliedulo. 

(r) Jjaud Tax Eedemption (Iiivcstmont) Act, 1853 (16 & 17 Viet. c. 90), 
s. 8. 

(«) Tiaud Tax lledcmption Act, 1802 (-12 Hco. 3, c. 116), s. 171; and sec 
tho text, #i/;ira. 

(t) l.and Tax Redemption Act, 1802 (-12 Oco. 3, c. 116), .•». ir>G. 

(«) I bid ., ss. 167, IGS, 169, 170. The provi-«ionsin ibid., s- 189- -192. as to the 
recovery of pcnallies, upticur to bo impliedly lepcalcd by tho Taxes Manago- 
mont Act, 1880 (*13 & dJ Viet. c. 19), «. 21. ’’EVhei-e land tsix had been, in fact, 
redeemed, but the redemption moiiov had not been i>!iid on tho stipulated day, 
the court declined to im.ka a dcclamtion that tho Lind tax had been rcdceineil to 
Bunplv the defect of title (/I’e Jackman's Land-Tax, Kc parlc Sparkea (182'1), 
M'CIe. 518). 

(x) Finance Act, 1896 (59 & 60 Viet. c. 28), ». 33 (a), rndor the Land Tax 
Redemption Act, 1802 (-12 Goo. 3, c. 116), s. 123, on redemption by a person who 
was not entitled to an estate of inheritanoo in tho land (wbicn words do not 
include an estate tail (Hore v. I'Mill (1805), 11 Vos. 257; Blundell v. Stanley 
(1849), 3 Do G. & Sm. 433)), the lands were charged with the amount of the 
redemption money and a j early sum by way of interest thereon equal to the 
amount of the land tax rodeouiod. This i-iqlit was taken away by the Laud 
Tax Redemption (No. 2) Act, 1863 (16 & 17 Vick o. 117), s, 2, but was restoml 
as to contracts for i-edomption made after tho year 1856 by tho Taxes Act, 1856 
(19 & 20 Viet. 0 . 80), s. 3, which is re]x>nled by the Statute Law Revision Act, 
1875 (33 & 39 Yiot o. GG). The right to n charge is now conferred on any 

[ lerson redeeming who makes application, and is not confin^ to persona having 
imited interests. Formerly several land tax charges might be included in 
one contract for redemption, but the person redeeming was not entitled to 
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Slot. A the same effect as if it were a mortgage secured by deed (y), and 

Redemp- when the certificate is registered (a) it has priority over all other 
tioo. charges and incumbrances (b). It is the personal property of the 
Kihotdf person in whose favour it is made, and, in the absence of expressed 

ehaita intention on his part, will not merge in the estate (c). 

The interest on the charge is payable on the same days as tlie 
land tax was pa.yab]o at the time of the redemption thereof, and is 
recoverable as if it were l ent reserved on a lease (d) 

The owner of the charge has also a right to bring an action in a 
court of equity to have the charge realised by ^ale of the land (e). 
His rights to recover may, however, be barred by the Statute of 
Limitations (/). 

Sub-Seot. 6.—llauing of Redemption Money. 

RaiBing of the 760. If the land on which the tax is to be redeemed is hold for 
redemption purpose by a corporation or trustees, money may be applied 

. urhich is applicable for such purpose, and any part of such land may 
be sold to raise money for the redemption (<j). 

ooneolidato hie charge bo os to make the whole of the property coraprised iu 
the contract liable mr the payment of tho whole amount of the laud tax 
redeemed \C<a t. Coventon (18(12), 31 Ileav. 378), and this would appear etill 
to be tho case. !I*'or a form of application for u charge, eee Encyclopaedia of 
Forms and Procodonts, Vol. VII., p. 48. 

(v) As to tho effect of mortgages secured by deed, soo title MonroAOE. 

(n) Under the Laud Charts Eegistraliuu and ticarcbes Act, lS88(dl & 52 
Viet. c. 51). As to registrations under this Act, see title Heal Piiofj:u'i'T and 
Chattels Beal. 

(5) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 33(a). Tho Land Tax Bedomp- 
tion Act, 1802 (42 Geo. 3, c. 116), s. 114, docs not apply to charges obtainod 
under the Finance Act, 1S96 (59 & GO Viet. c. 28). These cliarges, having tho 
same effect as a mortgage, can, presumably, bo i-odcemed by subsequent holders 
of the land (compare Cousins v. Harris (1848), 12 Q. P. 726). 

(c) Monday v. llurky and Bond (1827), 5 L. J. (o, 8.) (JC. n.) 212; Trevor v. 
Trevor (1833), 2 My. '& K. 673. On redemption by the owner of a leasehold 
interest ho will become entitled to a charge on tlio fee simple, but if he should 
make no application for n charge, tho land tax will merge for the benefit of the 
freehold {Ktame v. Moorsom (1866), L. B. 3 Eq. 91). For circumstances in 
which a charge under the Land Tax BedempUon Act, 1802 (42 Qoo. 3, o. 116), 
was held to have been merged as against a tenant for life, sco Bulkelcy v. Hope 
(:856), 1 K. & J. 482. 

(d) Land Tax Bedemption Act, 1802 (42 Geo. 3, c. 116), ss. 116, 125. As to 
the recovery of rent under a loaro, see title LandloiiD and Tenant, pp. 483 
ei aeq., post. 

(«) Skene v. CuoJe, [1902] 1 K. B. 682, 0. A., per Eoaieu, Ji.J., at p. 688. 

(/) Beal Property Limitatiou Act, 1874 (37 & 38 Viet. c. 57), ss. 1, 8; Skene 
r. Cade, supra; and see, generally, title Limitation of AcrrioN.s. 

(y) Finance Act, 1696 p9 A GO Viet. c. 28), s. 33 (b). The power of sale 
given by this provision only relates tolandheldby tnistoes for a purpose, which 
would seem to m^ a public purjxise, as distinguished from a trust for the 
benefit of on individual or corxiomtion. As to redemption by univorsilios or 
colleges, see title Chabities, Vol. IV., p. 242, and as torwemptmn of land tax on 
land settled to charitable uses, see iMa., pp. 242, 243. Bales by limited owners 
in excess of their powers under prior Acta wore confirmed by the l/and Tax 
Bedemption Act, 1814 (64 Geo. 3, o. 173), ss. 12,13. Where land tax charged 
upon lands belonging to a non*eeclesiastical coiporatiou or any other iierson 
and granted out upon any beneficial lease was redeemed by sale of piirt of the 
lands, the unsold ports b^me chargeable with an annual sum by way of rent- 
charge rauol to thcr amount of the land tox rodeoed (Land Tax Exemption 
Act, 1802 (42 Qeo. 3, o. 116), s. 118). This proviuon is untopealed, but aeoms 
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If the land is settled land, capital money arising under the Settled 
Land Act8{/t) may be applied in the redemption of the land 
tax (i), or the money may, if necessary, be raised l)y sale or mort¬ 
gage of the settled land (j). 

Money in court which is liable^ to be laid out in the purchase of 
lands under any statutory provision may be applied in redeeming 
land tax (ft), or in recouping to a tenant for life money expended 
by him out of his own personal estate for this purpose (Z). 

The powers conferred by the Settled Land Acts (w) are also avail¬ 
able for the redemption of land tax on the property of infants (n). 

Any part of the property of a lunatic may also bo sold or 
mortgaged for this purpose by order of the Judge in Lunacy (o), or, 
in the case of a lunatic tenant for life, his committee may by a like 
order be empowered to exercise the powers conferred on a tenant 
for life by the Settled Land Acts (;>). 

761. Any person beneficially entitled may, with the sanction of 
the Court of Chancery, raise money for the redemption of land tax by 
the cutting down and sale of timber on the land. In such case the 
land tax merges in the lands, unless the court otherwise directs (a). 

762. The money to redeem land tax on ecclesiastical lands 
may be raised in the following ways:— 

The Governors of Queen Anne’s Bounty may apply moneys 


practically obsolete. Questions arising on sales as to the apportionment of 
charges and odjuatniout-j botwcon landlord and tenant wore determined by the 
Commis-uonera for the Ecdomption of Land Tax {ibid., as. 82, 88, 8t). Mort¬ 
gages or charges effected to raise money for the redemption of land tax had 
priority over all other charges only as to interest socurod, and not as to the 
principal, and no rovcrsioiior was liable for {KiTment of more than one year's 
arrear of interest (Ijaud Tax Redemption Act, *1802 (42 Oeo. 3, o. llC), s.s. 114, 
Ho). Exemption from stamp duty was given to tho deeds of sale or mortgage 
for this piii’pose {Hid., ss. 6S,_ 81). Thcsti provisions are unropealed, but tftitere 
whether they would bo available in tho case of a siile or mo^ago fur the 
purpose undor the powom coufcri-ed by other Acts. As to corporations generally, 
see title CoavoiiATioNa, Vol. VIU., pp. 299 d seq. 

(A) See note (w), p. 279, ante. 

{%) Settled Land Act, 1882 (43 & 46 Viet. c. 38), s. 21 (ii.). As to what is 
settled land and what is capital money arising under the Settled Land Acts, see 
title Settlemcnts. 

{j) Settled Tiand Act. 1882 (43 & 46 Viet. o. 38), ss. 2 (9), 3 ; Settled Land 
Act, 1800 (53 & 54 Viet. c. 69), s. 11. 

(A) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 181, s. 09 ; Fiirtitiou 
Act, 1868 (31 & 32 Viet. c. 40), s. 8; Settled Estates Act, 1877 (40 & 41 Viet, 
e. 18), s. 34; Settled Loud Act, 1882 (45 & 46 Viet. c. 38), s. 32. 

(n lie ShenJua-d (1811), Wight. 131; Re London and Birmir^ham Rail. 

Ex parte Ncrthwich (1834), 1 x. & G. (sx.) 166. 

i m) See note (A), supra. 

n) Settled lAnd Act, 1882 (45 ft 46 Viot. c. 38), ss. 59. 60. 
o) Imnaoy Act, 1890 (53 ft 54 Viet. o. 5), s. 117 (1) (h); see title LUKAncs 
AKD Persons or Unsound Mind. Tho consent of the Lord Chancellor 
seems to have been required from tlio earliest times to exercise of the 
powors of sale oto. oonferred on the committee of a lunatio ^ the Land Tax 
Redemption Acts {Re IFacfe (1849), 1 H. ft Tw. 202; and see Ex pcaie PhUUpe 
(1812), 19 Ves. 118 ; Weld v. Tew (1829). Beat. 266, 276). 

(p) See the Settled Land Act, 1882 (45 ft 46 Viet. o. 38), s. 62. 
hi) Land Tax Bedemptian Act, 1802 (42 Qeo. 3, o. 116), a. 67. 
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applicable to tbe augmentation of any living in the redemption of 
the laud tax or tho pureliase of nny rentcharge granted by the 
ineuinbont of any living which it is proposed to augment (6). 
Clifts or devises of redeemed land tax for tho augmentation of a 
living or to the Governors of Queen Anne’s Bounty for such 
purpose are exempt from the Statutes of Mortmain (c). 

If tho incumbent for the time being of a living purchases an 
assignment of tlie bind ta.x for the benefit of the living (d), the 
luoiiey may he raised by sale or mortgage of the glebe lands (c). 

If i/lie land tax on any living in the patronage of any college of 
the universities of Oxford or Cambridge, or of Eton or Winchester, 
or of the trustees for any such body, or in the patronage of any other 
corporation aggregate, is redeemed by such patron corporation, the 
money may bo raised by sale of, or grant of a rentcharge out of, 
the lands belonging to the patron corporation, which in sncli case 
is ontillcd to a rentcharge issuing out of the living, unless it be 
declared otherwise at tho time of presentation (/). 

An ecclesiastical rector, who redeems the land tax on any vicarage 
or perpetual curacy whereof he is patron by virtue of his rectory, 
may for the puvpone sell part of the globe lauds belonging to the 
rectory, but so long as the rectory and vicarage, or perpetual 
curacy, are hold by diiiorent incumbents, the incumbent of the 
rectory is entitled to a reiii charge (</). 

Tho governors of tho charity for the relief of poor widows and 
children of clergyman may sell any lands to redeem the land tax 
on any other liuuls vested in them (h). 

A sale to raise tho costs of previous sales for the redemption of 
land tax is valid (i). 


(ft) Land Tax Redemption Act, 1802 (12 Qoo. 3, c. 116), s. 44. 
rej Ibid., BB. 161, 1G2. 

(a) See note (r), p. 322, ante. 

(e) Land liix EedcTiiptioii Act, 1805 (-±5 Geo, 3, c. 77), b. 1; Land Tax 
Redemption Act, 1813 (5:1 Geo. 3, c. 123). s. 29. A piirchose of tno lands on sneh a 
sale by the incumbent himself, or by a iruateo foi him, is an objection to the tide 
(Grover v. Ilugell (1827), 3 Buhs. 428), hut such an objection mi;;ht be removed 
by the confirming statutes. Laud Ta.x Redemption Acts, 1814 and 1817 (54 Qoo. 3, 
c. 173 and 57 Qeo. 3, c. 100), in tho absence of fraud (Deaden v. King (1852), 9 
Hare, 499), 

(/) Land Tax Redemption Act, 1802 (42 Goo. 3, o. 110), s. 78. 

(<jr) Ibid., a. 79. This Act provides (tlvl., s. 80) that no sale bv an eoclosios- 
tical coix>oration thereunder shall pass any mines under tho lan^s sold or any 
advowson appondant or appuitoniintthoreto. It has Leon holdthata piirjwrtcd 
nnnt of minerals by a cui;poratiun was not rondored ollcctive by a sub-sequent 
Act of Parliament conOrmiiig invalid sales (Whidbome v. Eodeaiaslkal Com- 
mmioners far England (1877), 7 Cb. D. 375). This restriction does not av^ 
to sales prior to stat. (1799) 39 Qeo. 3, o. 21 (irt7.i()n v. Grey (1866), L. K 3 
Hlq. 117), and as the law now stands it would sciiu to apply only to sdes by 
an ecclesiastical patron or by an inciunbent put chasing an assignment, whion 
apparently aro the only casi.s in which a sale of glebe lands can now be 
carried out under tlie Liintl Tax Rodomptiou Act, 1802 (42 Geo. 3, a 116). 
For reBorvation*! of minerals on sales umlnr the Qlobo Lands Act, 1888 
(61 &. 62 Viet. 0. 20), s. 5 (2) (c), boo titlo Fcclesiasxioal Law, Vol. XI., 
p. 766. 

(ft) Land T:tx Redemption Act, 1802 (42 Goo. 3, c. 116), s. 7?, 

(i) Croydon HotpUal v. Farl^ ^ 'I’aunt, 467. 
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Glebe Ismids may be sold by the incumbent, and the puirchaRe- 
money applied in the redemption of land tax on any part of the 
glebe which is not sold, so that the same may merge in the glebe (/c). 

763. Persona holding, utidor any grant from the Crown or under 
any Act of Parliament, lands in which tho Crown has any interest 
in remainder, reversion, or expectancy (other than tenants of tho 
Duchies of Lancaster and Cornwall), may, under the direction of 
the Commissioners (i), sell or enfrancliiso a portion of such lands 
to redeem the land tax on tho rest (m). 

SUB-SrxJT. 7 .—JEfect of Iteilcmption. 

764. Tlio word “ lands ” in a redemption contract must be con¬ 
strued as having its natural moaning, including everything down to 
the centre of the earth, and the effect of the redemption is to relieve 
the lauds and thoir natural production and profits from further tax, 
although at the time of redemption such profits may not have 
come into existence or be known to exist (n). So, also, where laud 
tax on A manor has been redeemed, if the waste is afterwards 
enclosed and brought into profitable occupation, such waste cannot 
be assessed for land tux (o), nor does land tax attach to allotments 
made nnder an Inclosnro Act in respect of lands which have been 
redeemed (p). If, however, there is in existence at the time of 
redemption a seiiarate and dislinct hereditament liable to be 
separately assessed, all the circumstances of the case existing at 
the time of redemption must be looked at in order to see whether 
the intention of the certificate was that tho surface only should be 
redeemed, or the land and ever^itliing beneath it ( 9 ). If a new 
hereditament distinct from, and not a natural production of, the 
land is created subsequently to the redemption of the land, such 
new hereditament is subject to land tax (r). 

(A) Glebe Lands Act, 1888 (61 & 6‘2 Vict. c. 20 ), ss. 4 ( 2 ) (b), 8 (4). i’or 
sales under the Glebe l^ands Act goneraUy, see title EcciiEsiAsncAX Law, 
Vol. XL, p. 764. 

(2) Lund Tax Hedciiiption Act, 1802 (42 Geo. 6 , c. 116), ss. 74, 76. Owing 
to the changes in procedoro and the repeals of this Act hy the Finance Act, 
1896 (69 & 60 Yict. 0 . 28), the duties of these Ooniinixsioners. which are now 
vested in the Treasury (Land Tax Bcdouiption Act, 1888 (1 & 2 Viet. c. 58), s. 1), 
seem practically obsolete; and see note (a), p. 323, ante. Their apprabatioii, 
iu the ateonce of fraud on the part of a vendor, cured auy defects of title 
(Doe d. Strickland v. Troo(2uian2 u847), 1 Exch. 273). As to tenants of Crown 
lands, see title CoNSTiTTn'toNAL Law, Vol. VII., pp. ISO, 237. 

(ni) Ijand Tax fiodemptiou Act, 1802 (42 Geo. 3, c. 116), s. 71. It is conceived 
that in most cases suoh ^wreons would bo able to avail themselves of the x>owGr 8 
conforml by the Settled Lund Acts (see Settled Jjand Act, 1882 (43 & 46 Vict. 
c. 38), 8 . 68 (i.), (iii.)). 

(«j New Diver Co. ▼. Land Tax Oommimonen for Hertfml (1857), 2 H. &N. 
129 ; Neioion, Chamhera <fe Co., Ltd. v. IlaU, [1907J 2 1C. B. 4-16; Central London 
Jiailway v. City of London Land Tax Commifaiouera, [1911] 1 Oh. 467 ; but see 
Metropolitan Rail. Co. v. Fowler, [1892] 1 Q. B. I 60 . 178, C. A.; affirmed, 
[1893] A. 0. 416. 

( 0 ) llodynon v. V&irson (1874), 31 L. T. 679. 

(p) Boehm V. Wood (1823), iWi. & B. 332. As to assessments on laud, tho 
tax on which has boon redeem'od, see iioti^a), p. 316, ante. 

(g) Neuiton, Chamhera ds Co., Ltd. v. &U, anjjra, at p. iSQ; Central London 
Railway v. Cily of London iMnd Tax Commiaaimera, aviira. 

(r) Charing OrMt Bridge Co. v. Mitchell (1866), 4 E. & B. 649 ; TTaterioo Bridge 
Oe. T. evil (1668), 1 E. * E. 213. 
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Beot. b. Wbere the redeemed land is subject to a feo>farm rent-ohsrgei an 
Redemp* owner redeeming is entitled to conlinne to deduct the proportions 
tlon. of rate which he would have been entitled to deduct if the land had 
Fee farm redeemed (s). 

l^eslnsticai lands belonging to any bishop oi 

bndT ecclesiastical corporation has been redoomed by alienation of any 
of the possessions of such ecclesiastical corporation under the Land 
Tax Bedeinplion Acts, the amount of the tax daring the continuance 
of existing leases is considered ns rent and paid as such, while in 
future leases it has to be added to the accustomed rout and made 
recoverable as such, and a lease failing to make provision for such 
addition and recovery is voidable (f). 

(s) Land Tax Rwlemption Act, 1802 (42 Geo. 3, c. 116), s. 127. Fur the ri^kt 
to d^uct a proportion of the rate, soe p. 800, ante. As to the efTcct of redemption 
by a landlord, goo title liAXDLOitn and Tenant, p. 477, po t; and in the case 
of Crown I/auda, see title Constitutional Law, Vol. VII., pp. ISO, 228, 220, 
237. 

(<) Doe d. Rochester (Bishop) v. Bridtjes (1831), I B. & Ad. 847; and see Warner 
V. Pctchett (1832), 3 B. & Ad. 021. This providnn (Land Tax Bedemptimi Act, 
1802 (42 Oro. 3, 0 . 116), s. 88) has been roiioalcd by thn Finance Act, 1896 (ri9 
& 60 Viet. c. 28), blit tho law os stated in the toxt would scoin to apply to cosob 
where ecolegiaotical laiida have been redeemed before 1896. 
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See Heal Piioi'KaTV and Chattels Real; Sale of Lanj>. 


LAND VALUES. 

See Revenue. 


LANDING STAGES. 


See Fbhbies; Watebs and Waiebcourses. 
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Pabt I.—RitAtioN OF Lamolobo iND Tenant. 


Part I.—Relation of Landlord and Tenant. 

Srot. 1. —How created or ansing. Bkot. l. 

766. The relation of landlord and tenant ariaea when one party ' 

confers on another the right to the exclnsive possession of land, — 
mines or buildings, for a time which is either subject to a definite Creation of 
limit originally, as in the case of a lease for a term of years, or 

which, though originally indefinite, can be made subject to a definite 
limit by either party, as in the case of a tenancy from year to year. 

The interest in the property which remains in the landlord is called 
the reversion, and, as a rule, there is incident to it the right to 
receive from the tenant payment for the use of the property in the 
shape of rent (a). 

767. A tenancy is created by contract, and any words which Tenancy 
express the intention of giving and taking posse.ssion for a certain oh 
time are sufficient for this purpose (i). Usually the contract is 
express, but in the case of tenancies at will or from year to year it 

may be implied from the acts of the parties or other circum¬ 
stances (c). For the full establishment of the relation of landlord 
and tenant it is ncces.sary that the tenant should enter on the 
property; until entry heha-s no estate, but only a right of entry 
which is known as an interense tcrmiin (d). 

768. When a person is already in occupation of property, and Effect of 
it is desired to estrrblish the relation of landlord and tenant betw’een «ttommen* 
another person and himself, this may be done hy attornment. He 

who is in occupation attorns tenant, or acknowledges that he is 
tenant, to him who is to be landlord. Where the occupier has been 
holding under an agreement of tonancy, and there is a change of 
landlord daring the currency of the agreement without any change 
in the terms of the tenancy, this is a mere attornment (c), and if it 
is contained in an instrument in writing, the instrument requires 


(a) The reservation of rent ie notcsBcntinl {Knight’s Vme (1&88), 5 Oo. Bep. 84 b, 
55 a; 2 Platt, Law of Leases, 82); and consetjueiitly whore no rent is intended 
to bo paid Ihero ia no object in adopting the practice of reserving a peppercorn 
rent The acce^)tance of the lease by the tenant is a sufficient consideration for 
tho contract. For forms of lease for a term of years and for tenancy from year 
to year, see Enc^cloprodia of Forms and Precedents, Ydl. YU., pp. 190 d aeq .. 
]<p. 225 et eeq. 

{b) Morgan d. Dmuding v. Bisaell (1810), 3 Taunt. 65, per Lawsrkoe, J., at 
p. 67 ; Doe d. Pritchard v. Dodd (1833), 5 B. & Ad. 689, 693; Strattm v. PcltU 
(1855), 16 C. B. 420, 436. Compare liondlord and Tenant (Ireland) Act, 1860 
(^23 & 24 Yict. c. 154), s. 3, and see the Act gonomUy for the codification in 
Ireland of the law of landlord and tenant. 

(e) See pp. 434, 440, post. 

(a) See p. 404, post. 

(e) Cornish v. SeareU (1828), 8 H. & C. 471, per HomoTD, J., at p. 476: '• The 
attornment is the act of the tenant’s putting one person in the place of onother 
as his landlord." Attornment was formerly necessary upon a grant of the 
rovenion in mrder to complete the title of the grantee, but not in the case of a 
devise (see Doe d. HVif/At v. Smith (1838), 8 Ad. ft El, 255, 2^. For form 
attornment, soeEncyoloptedia oS Forms and Preoedents, Yoh XQ., p. 966. 
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no stamp (/). But, where the attoniment is accompanied by an 
agreement for a new tenancy, or for a continuation of the old tenancy 
upon different terms, the insiramont operates ns an agreement, 
and not as a mere attornment, and requires to be stamped {(j). 
Attornment both estops the tenant from disputing the landlord’s 
title (ft), and is evidence of that title as against future occupiers 
though not claiming through the tenant (i). 

Attornment is also appropriate when an owner in occupation of 
property conve 3 'S the property to another under whom he becomes 
tenant, and an attornment clause is frequently inserted in mort¬ 
gages by an occupying owner in order to give the mortgagee the 
remedies incident to his position as landlord. Formerly the mort¬ 
gagor attorned tenant at a rent equal to the interest, and the 
mortgagor then obtained a power to distrain for the interest (y). 
Ro fur as an attornment clause would be effectual to confer on 
the mortgagee this power, it is now void (k), hut it is not void for 
other purposes (1\ 

769. Jt is not essential to the relation of landlord and tenant 
that the landlord should be entitled to create the tenancy; and if he 
has pui'ported to do so, and has delivered possession to the tenant, 
the latter is estopped from disputing his title {m). 


( f) Doe (1. IjintPH V. Eduards (18110), 5 Ad. & El. 9«i; Barry V. Goodman 
(1837), 2 M. & \V. 768. 

(</) OnriiUh V. Srarell (182s), 8 B. &0. 471; Doe d. FronTiie v. Vrankia (1840), 
11 Ad. A El. 792 (whoro tlio instrument stated the rent and when payable); 
Cooper Y. Lands (1606), M Jj. T. 287. An to attoriunent to a person claiming by 
title piiramoimt, see Doe d. Ohawuer v. Boulter (1837), 0 Ad. & El. 673. 

(A) See title EsTOPraL, Vol. Xlll., pp. 402 et seq. 

Doe d. Linaey v. Edwards, supra. 

j) IT'estv. FrUclte (1848), 3 Exch. 216; Jolly v. ArhUhnat (18S9), 4 Do d. & J. 
224; Morton v. TFooeh (1869), L. B. 4 Q. B! 293, Ex. Ch.; Re Stocl tnn Iron 
Furnace Co. (1879), 10 Oh. D. 333, 0. A.; Re Kniyhl, Ex parte Voiscy (1882), 21 
Cb. D. 4-12, 6. A. In IValker v. Giles (1818), 6 0. B. 662, the sc(q )0 of the laort- 
giige deed was bold to be inconsistent with u lonimcy. If the deed purports to 
create a yearly tenancy, this will not bo couvertod into a tenancy at will by a 
power for the niortgngoo to detormino it at any time (Re 'J'hrel/alf, Ex part' 
Queen's Benefit Building Socitty (1880), 16 CJi. 1). 274, 0. A.; see'Doe d. GarroU 
V. OUe»/ (1840), 12 Ad. & El. 481: Doe d. Snell v. Tom (1813), 4 Q. B. 010). 

(ft) Under the Bills of Sale Acts, 1878 and 1882 (41 & 42 Viet. c. 31; 43 & 40 
Viet. c. 43): see Be WiUia, Ex parte E'.nnedy (1888), 21 Q. B. I). 384, 0. A.; Green 
V. Marsh, [ 1892] 2 Q. B. 330, 0. A.; and title Bills OP Sale, Vol. UF., p. 15. 

(q See title Moutoaok. 

(m) See title Estoppel, Vol. XIII., pp. 402 el seg. Whore the lease is by deed, 
the estoppel also arisos by virtue of the deed ((.'o. Litt. 47 b; Hmith v. Low 
(1739), 1 Atk. 489); and if the lessor subsequently acquires the legal estate, 
tois “ feeds the estfjpjjol,” and the lease thereupon becomes good in point of 
interest (Sturgeon v. Ifinyfield (1810), 16 M. & W. 224, 230; see title Estoppel, 
Vol. XIII., pp. 373, 374). But the estoppel as between landlord and tenant is 
n'>t confined to leases by deed; it dojiends on the acceptance of possession from 
the landlord or other recognition of his title, and is an instance of estoppel by 
matter innate; see title JfisTOPPRL, Vol. XIII., pp. 402—106, whore the cases 
on the subject are collected. Where poreession has been rccoivod from an 
agt'nt for an unnamed principal, the estoppel sf plies in favour of the principal 
(Fleming v. Gomlivg (1834), 10 Bing. 349^ Tie estoppel, when arisnig from 
delivery of possession, is atMolute (Parry v. Hovue (1817), Ilolt (». p.), 489), and 
IS not cxdi^ed by the fact that tiie defect in the lessor’s title appoivrs on the 
iMse (Dufte v. Ashby (1862), 7 H. * N. 600; iforton v. Woods (I860), L. B. 4 
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770. It is essential to the creation of a tenancy of a corporeal Sbot. i. 
hereditament that the tenant should have the right to the exclusive Howoraate,d 
possession of the premises (a). A grant under which the grantee or arising.' 
talies only tho right to use the premises without exclusive posses- DisUn^n 
siou operates as a licence, and not,as a lease(o). In deciding betweenleue 
whether a grant amounts to a lease, or is only a licence, regard »ndUoeiK». 
must be had to the siihstance of tho agreement (jO- If the effect 
(if tho instriinieiit is to give the holder the exclusive right of occupa¬ 
tion of tho land, though subject to certain reservations, or to a 
restriction of tho purposes for which it may bo used, it is a lease (q); 
if the contract is merely for the use of the proiierty in a certain 
way and on certain terms, while it remains in the possession and 
control of the ownor, it is a licence (r). To give exclusive posses¬ 
sion there need nut be express words to that effect; it is sulhcient 
if tlie nature of the acts to be done by tho grantee require that ha 
sliould have exclusive possession (s). On tlio other hand, the 
employment of words appropriate to a lease will not prevent the 
grant from being a licence merely, if from the whole document it 
appears that the possession of the property is to remain with the 
grantor (f). In order that a licence may give ah exclusive right to 


(i. B. 293, ]']x. Ch.; in effect overruUn* Pargetcr r. Harris (ISlo), 7 Q. B. 708J. 
I'lstojipcl also ari&os where there is no delivery of possoasiun, but mm'cly an act 
oil the ])iirl of the Iciiant rccop'uisiiip: tho title uf tho landlord, such as attornment, 
payraoiit of rout, or submission to distro-ss (Coo/fe v. Jjorle;/ (1792), 5 Term Hep. 

4 : Ptndon V. Julies (1813), 3 Camp. 372; Cooper v. Blaady (1834), 1 Bing, (n.c.) 
4ri; Jnmn v. /Viyne 11K99), 08 Ij. J. (q. b.) 607). Bat in such cases tho estoppel 
is not absolute, and the tenant may dispute the landlord’s title if he can show 
thnt tho act of recognition wim due to misroprosoiitntion or mistake, and that 
a third person is in fact entitled (Cooper v. JHainli/, svjira, at p. 60; Kniyht 
V. Cox (1866), 18 C. B. 645; Carlton y. liowaxk (1884), 51 L. T. 659; 
title Estoppel, Vol. XIII., p. 405}; and the tenant may show that the person 
to whom ho piid rent is an agent for a third person (Jones y. Stone, [1891] A. C. 
122,1*. C.). But attornuient to a new landlord by diroution of tho old landlord 
prevents the tenant from setting up tho title of a third person {Hall y. Butler 
(1839), 10 Ad. & EL 201). As to the effect on the estoppel of tho determination 
uf tlie landlord’s title during the curroncy of tho tram, see title Estoppel, 
Vol. XIII.. pp. 373, 403. 

(») Taylor y. Caldwell (1863), 3 B. & S. 826, 832. As to leases of incorporeal 
horeditoments, see p, 340, post 

(o) Hancock y. Austin (1863), 14 0. B. ( 17 . 8.) 634; London and North Western 
Bail. Co. y, Buckmaster (1875), L. 11. 10 Q. B. 70, 444, Ex. Ch.; Wdson y. 
Tavener, [1901] I Ch. 578. 581. 

i p) Bwilh y. St. Michael, Cambridge, Overaurs (1860), 3 E. & E. 333, 390. 
q) Glenvfood Lumber Co. y. Phillips, [1904] A. 0. 405, 408, P. 0. 
r) n t'da V. Kiiigstm-npon-Hull (1876), L. E. 10 C. 1\ 402, 408; Cory r. 
Bristow (1877), 2 App, Cns. 262, 276. 

(a) ItMda y. Trumpington Overseers (1870), L. B. 6 Q. B. 56, 64. ^ A purchaser 
of a ciup of grass for hay has been held to have exclusive possession (CV(Ni5y y. 
Wadsworth (1803), 8 East, 602); contra, whore ho purchases the grass for feeding, 
and liie vendor pays all rates, tithes, and taxes IMogg y. Yatton Overseers (1880), 
29 W. R 74). 

(Q Taylor Vi Caldtrell, supra (where an ag^ment to lot and take a con¬ 
cert room for four days for the purpose of giving concerts was held to be a 
licence, the terms of we agreement showiiij; that the owner was not to give 
oxoloeive possession). Other instances of buonces are: agreement for stand¬ 
ing room in a factory for lace maohinos, the owner of the factor supplying 
steam power, and reserving the right to enter for the puiposa of atwndiag 
to the running gear (SatKOck v. Austin, supra); letting of hobkstaUi on n 
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the bouefit conferred by it, it must either be expressed to be 
exclusive in the grant, or it must be possible to infer from the 
language of the grant a clear intention to that cil'uct(a). Bat the 
grantor is not at liberty to grant fresh licoiicos so as to defeat the 
purposes of the first licence {b). 

771. A more licence does not create any estate or interest in the 
property to Vi-hioh it relates; it only makes an act lawful which 
without it wuuld bo unlawful (c). It is not assignable by the 
licensee (d); and, unless expense has been incurred by the licensee 
on the faith of it(e),it is revocable by the grantor (/), and it is 
determined by an assignment by him of tho subject-matter of the 
licence Qf). But if under the licence the licensee has brought 


railway platform {Smith Son v. Lamheth Assessment Committee (1882), 10 
Q. B. D. 827, 0. A.}; letting of space for a stall in an exhibition [U. v. 
Morrish (1863), 32 L. J. (m. c.) 245; Jtendell v. Uvman (1893), 9 T. L. E. 192); 
permission to use shed for particular purpose (irt//ta7?u jonet (1864), 3 II. &U. 
256); right for dircctora of one company to u.so board room on premises of another 
company {Municiftal Frechohl Lawt Co. v. Mrtrvpolittin and District Jtailways 
Joint Committee (1683), Cab. & El. 184); exclusive right to use pleasure boats 
on a canal {Hall v. Tnpyer (1863), 2 U. & C. 121); kcenco to search for and get 



hulk to mooring in tho river Thames (II fifArtns v. MUton-next-Oravpsend Oi'ersecrs 
(1868), L. E. 3 ti. B. 350); liberty to lay and stock coals upon land (Ilbodv. 
jAtke (1751), 13 M. & W. 818, note (fl)); liborty to search and dig for coal 

i Chetham v. IltHtaTiwon (1804), 4 East, 469; Do" d. Hanley Mood (1819), 2 
I. & Aid. 724, 738; compare Jiraes v. Reiinolds (18-36), 4 Ad. & El. 805); agree¬ 
ment giving pel-mission to erect advertising hoarding (TI t/aon v. Tavener, [1910] 
1 Oh. 578). But an agreement to let “all tho room and power” iii a railf, with 
warehouse room and supply of steam power, operales as a lease {Murshall v. 
Schofield (1882), 62 L. 3. (q. b.) 58, C. A.). Jt follows from tho distinction 
between a lease and a licence that a licensee is nut liable to bo rated; oon- 
seqnently the question of exclusive occupation frequently arises in rating coses 
(TKatAins v. Milton nert-Qravesend Overseer^ enpra; London and North Western 
Hail. Co. V. Buckmasfer (1875), li. E. 10 Q. B. 70,444, Ex. Cb.; Cory v. Jiristout 
(1877), 2 App. Gas. 262, 276; Itochester Canal Co. v. Breirster, [1894] 2 U. B. 
852, 857, 0. A.; Young <fe Co. v. Liverpool Assessment Committee, [1911] 2 K. B. 
195) ; and as to rating law, seo title Eates anju Eating. 

{a) StUherhnd {Duke) v. //(wil/icrie, [1892^ 1 Ch. 476, 485, 0. A. But this 
question usually arises where tho licouco is accompanied by the grant of a 
profit d jirmdre, such as a right to take minerals (//unf/nyton {Kart) v. Movnijoyt 
fCord) (1583), 4 lAion. 147; Chethamy. Williamson, supra, at p. 476; Sutherlawl 
{Dum V. Ilealhcote, supra), or game f ITirftAom v. Hawker (1840), 7 M. & W. 63, 
78; Hooper v, Garh (1867), L. fi. 2 Q. B. 200), 
fi) Newhy V. Harrison (1861), 1 John. & H. 393, 397; Carr v. Benson (1868), 
3 Ch. App. 524, 532. 

(c) p,omas V. Sorrell (1677), Vaugh. 344, 351; Muskett v. Hill (1839). 5 Bing. 
(n. C.) 694, 707; Neap v. IlarUey (1889), 42 Oh. D. 461, 468, 0. A. Conse¬ 
quently an agreement for a licence is not an Agreement for an interest in land 
BO as to require to be in writing under the Statute of Eronids (29 Oar. 2, o. 8), 
8. 4 {Wdls V. Kinyston-upm-HuH (1875), L. R. 10 0. P. 402, 409), though as to 
agreements for letting famished lodgings see p. 372, post. 

tel\ -IL Kf __ Aotetik aa j 


Marshaft (1861), 10 U. JB. (H. 8.1 897, 711. 

, {/) R.V. fforudon-on-the HtU {InhaUlatits) (1816), 4 M. & S. 662, 665. This 
ar®* licence is by parol of Under seal {Wood v. LatdbHUr {ISiH), 13 

U. ft yf* 83H). 


838). 

(g) Coleman v. Foster (1866), 1 H. A N. 37. 
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property on to the land, he is entitled to notice o! revocation, and to a Sior. l. - 
reasonable time for removing his property {h); and, if the revoca- How created 
lion of the licence is a breach of contract, be can recover damages arialiig, 
for the broach (t). 

A licence coupled with a grant of an interest in property is Lioeaae 
not revocable (ft). Such a licence is capable of assignment (Z), conpirfwith 
and covenants may be made to run with it (?«). A right to enter 
on land and enjoy a pi’qfit a prendre or other incorporeal heredita¬ 
ment is a licence coupled with an interest, and is irrevocable provided 
the grant of the interest is valid. Thus, if the interest is an incor¬ 
poreal hereditament—such as a right to make and use a water¬ 
course—the grant is not valid unless under soal, and the licence, 
unless BO made, is therefore a mere licence and is revocable (u); if 
the interest is a profit a prendre which does not amount to an incor¬ 
poreal hereditament, such as a licence to hunt and take away 
deer (o), the grant is valid although made by parol, and the licence 
is irrevocable. 

772. A lodger who has no separate apartment is only a licensee (p), Lodgen. 
and, even though ho has a separate apartment, ho has not in law 
an exclusive occupation, and is therefore in the position of a 
licensee, if the landlord retains the general control and dominion 
of the house ( 9 ), including the part occupied by the lodger; but. 


(7t) Cornish v. Stuhha (1870), L. B. 5 C. F. 334; MeUor v. Wathina (1874), 
L. U. 9 Q. B. 400; Aldin v. Latimer, VlarJc, Muirhead .1, Co., [1394] 2 Gh. 437. 

(i) £[])iu< j V. Joim (1864), 15 C. B. (n. 8 .) 717 ; Kerriaon v. Smith, [1897] 2 
Q. B. 445; compare If tZsun v. Tavenn-, [1910] 1 Ch. 378. 

(Ji:) Wood V. Leoflbitter (1843), 13 M. & W. 838. 

h) MuaktU T. mu (1839), 5 Bing. (ir. C) 691. 

(m) Norual t. Paaene (1861), 34 L. J. (cii.) 82. 

(n) Wood T. Leadbitter, mpra; but it uae beou dimbted whether this is now 
law, having regard to the doctrine of Wolah v. Lonsdale (1882), 21 Ch. D. 9, 
C. A.; Lowe v. Adams, [ 1001 ] 2 Ch. 598. 

ip) Wood V. Leadbitter, supra. 

Ip) Wriyht T. Staveai (1600), 2 E. & £. 721. A lodger, in the absence of 
stipulation to the contrary, is entitlod to the use of the general conveniences of 
the house ( Underwood v. Burrows (1835), 7 C. & P. 26). The keeper of lodgings 
or of a boarding house is bound to take reasnuahle care of the property of ms 
lodger or guest (Scarborough v. Cosgrove, [1905] 2 KB. 805, 811, 813, G. A., 
following J^ans^ v. Richardson (1854), 3 E. & B. 144, and questioning Holder 
T. jfou/fry (I860), 8 0. B. (n. s.) 254; see Cah/e'a Case (1584), 8 Co. Bep. 32 a; 
Clench v. HArenberg (1883), Cab. & El. 42 ; and see title Inns and Innkeefkhs, 
Yol. XVn., p. 816. But the landlord of a “ lock-up ’* shop is under no Uability 
to protect the goods during the night (Espir v. Todd (1883), Cab. & El. 154). As 
to evidence of an agreement that boam and lodging are to be paid for, see 
Davies v. Davies (1839), 9 C. A F. 87; compare Ket/s v. Harwood (1846), 2 0. B. 
905. 

( 7 ) Hence he is not rateable {Wathina v. Miltan~imt~6ravesend Overseers 
(1868), L. B. 3 Q. B. 350, 357 ; Smith v. Lambeth Aaemment Committee (1882), 
9 Q. B. D. 585, 594 ; affimed, 10 Q. B. D. 327, 0. A.; sec R. v. SL Oeorqes 
Uuvm (187^, L. B. 7 Q. B. 90,97; Allan r. Liverpool, Tnman v. KirkdaU (1874), 
L. B. 9 Q. B. 180,192 ; Holywdl Union and Halkyn Pariah y. Hal&yn Dmina^ 
Co., [1895] A. 0. 117,126; and see title Bates and Batinu. In sudt a case 
the landlom retains a conentront tight for the purposo of management (Cary 
V. Brietam (1877), 2 App. Cas. 262, 270). A guwt at an inn u in the same 
position (Smith v. St. Mtehael, Cambridge, Overeeere (1860), 3 EL A E. 383, 390). 
A. tenant at will or on snfliBrance can create the tdation of landlord and lodgcv 
between himself and another (Bennnjgi v. Ramsay (1888), 62 J. P. 813). 
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if in fact the landlord exercises no control over that part, the 
occupier is a tenant. The occupier does not, however, become a 
lodger merely by reason of the fact that the landlord resides on 
the premises and retains control of the passages and staircasoa 
and other parts used in common (a). 

773. Where a servant is in occupation of premises of his master 
in the course of his employment, his possession is treated as that of 
the master, and the relation of landlord and tenant is not created 
between the parties (&}. The test is whether the occupation is 
subservient and necessary to the servico (c). If this test is satisfied, 
possession can be required at any moment, though the servant will 
have a remedy on tbe contract of service if it is terminated 
improperly (d). But where the occupation is allowed solely as 
remuneration for services («), and is not related to the performance 
of those services (/), the possession is that of the servant, and he is 
in the position of tenant. 

SncT. 2.— Suhject-matter of Leaser. 

774. A lease may be granted of land or any part thereof. In 
the term “ land ” are included minerals and other strata under the 
surface, and buildings erected upon the surface; and all these are 
corporeal hereditaments {g). Consequently leases can be granted of 
the surface of land, with the minerals and strata below and buildings 
above it, or of the surface alone (ft), or of such minerals and 
strata (t), or of such buildings or any part thereof (/c). Leases may 
also be granted of interests in land which involve the right to some 
use of, or benefit from, or privilege incident to land, but which do not 
involve exclusive possession, and are therefore called incorporeal 

(а) Kent y. Fittall, [1906] 1 K. 13. 60, C. A.; compare Keni v. FitUiU (1911), 
27 T. L. K. 56*1; and see title Electioits, Vol. XII., p. 168. 

(б) Maifhew v. SuWe (iSo*!), 4 R & B. 347, Ex. CL ; see further, title Master 
AND Seuvast. 

(c) Dobson T. Jones (1844), 5 Man. & G. 112; B. v. Spvrrdl (1863), L. B. I 
Q. B. 7‘J; Smith ▼. SeyhiU (1873), L. B. 10 Cl. B. 422 : “ where the occupation 
M neceffiarv for the performance of services, and the occupier is required to 
reside in the house in order to perform those services, the occupation being 
strictly ancillary to the performance of the duties which tho occupier has to 
perform, the occupation is that of a servant,” Hid., per Mellor, J., at p. 42S. 
see further, title Master and SEuvAirr. 

(d) Mayhew y. Suttle, supra, at p. 336; White y. Bailey (1861), 10 C. B. Cs. s.) 
227, at p. 234. 

(e) Hughes v. Chatham Overseers (1843), 6 Man. AG. 54, 78; Doe d. Hughes 
y. Derry (1840), 9 0. & P. 494, seems to the contrary effect, but iu fact the 
occupation there appears to haye boon both for the conyeniouce of seryico and 
as remiinoration. 

( f) Smith Y. Beghitt, supra ; Mareh y. Eskourt (1889), 24 Q. B. D. 147. 

\g) See title Beat. Property aex> Obattels IIeal. As to agiicoltuxal 
leases, see p. 363, post; as to building: leases, see p. 367, post. 

(A) Thus the surface, yesture, or nerbage may be loosed (Co. Litt. 47 a; 
Masters y. Green (1888), 20 Q. B. D. 807 (lease of ” the exclusive right to feed 
ilie grass ” ) ); see Cattle v. Gamble (1838), 6 Bing. (tr. c.) 46 ; Burt v. Moort 
(1793), 6 Term Rop. 329. 

(i) Seei/«yw( v. Kty/an (1863), L.B. 1 0. P. 9, 18; Great Western Sail. Co. 
y. SmitA (1876), 24 W. B. 443, 0. A. ; Bs Ohietone, Oladetone y. Oludstone, 
[ 1900] 2 CL 101, 0. A.; see also title Mines, Minerals, and Quarries. 

iA) Lmder y. Moodn (1876), L. B. 20 Eq. 146,152 (boxes at a theatoe). 
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bBreditamenta, Buoh as easexndiiiis (1), promts a 'prendre (m), 
iDBnors (n), franchises (o), and tithes {p). Agreements which confer 
the right of exclusive possession of goods for a limited time ore 
also sometimes called leases (j). 

Beot. S .—Capacitjf oj Parties to make and take Leases, 
Sub-Seot. l.—ln Oenarak 

775* An owner entitled absolutely in fee simple, who is an 
individual and is under no personal incapacity, has, as incident to 
his right of disposition, power to grant leases for such periods, and 
on such terms and conditions, as he pleases; and an individual 
who is under no personal incapacity which disables him from con¬ 
tracting or from holding land is able to accept any such lease. 
Tcrsons entitled to limited, or defeasible, or partial interests in 
property, and persons under disability, and corporations, can grant 
leases to the extent permitted by law in the particular case; and 
similarly persons under disability and corporations can accept leases 
to the same extent (r). 


(Z) Nnomarch v. firarvlling (1818), 3 Swan. 99 (use of waggon-way in 
coIUcry); and soe title Easemuxts AND PaoFITS A I’ENDEE, Vol. XI., p‘ 274. 

(in) Such ns riglits of sporting {litrd ▼. Grt-td Eastern Rail. Co. (1865), 19 
U. li. (n. b.) 268; Rird v. lligginum (1837), 6 Ad. & El. 824; Qearm v. Haker 
(1675), 10 Gh. App. 355; Wul v. Houghton (1879), 4 0. P, I). 197 ; see title Game, 
Vol. X.Y., p. 221; and p. 575, post) ; a several fishery {Somerset (Duke) v. Fogwell 
(1826), 5 B. & 0. 875; Grove v. ArtoZ, [1902] 1 Ch. 727 ; see title Fishebies, 
\'oI. XIV., p. 584); rights of common (Surg v. Brown (1623), Lat. 99); estovers 
(Shop. Toui'h. 222); tolls (^/Zridjr/ancZ v. Shapter (1839), 5 AL & W. 375; Harris y. 
Horrice (IMS). 10 M. & W. 260; Shepherd \. Hodsman (1^62), 18 Q. B. 316); 
luiil SCO title Easements and Pitom's A Pbendue, Yol. XI., pp. 341 eZ •'j. 

S Oylaou v. Searla (1607), Cro. Jac. 84, 176. 

Such as fairs or murkots (Bridglaud v. Shapter, supra; see title Markets 
and Pairs) ; or a ferry (fZ. v. Nicholaon (1810), 12 Eiist, 330; Peter y. Kendal 
(1827), G B. & 0. 703 ; see title Ferries, Yol. XIY., p. 558). 

(}>) Walker y. Wedetman (1676), 1 Vent. 294; Brewer y. JliU (179^, 2 Anst. 
413; liouahier y. Mormn (1794), 2 Anst. 404; Cox y. Brain (1810), 3 Taunt. 95; 
see the Ecclesia.stical Lenses Act, 1765 (5 Qeo. 3, _c. 17). As to tlie clfoct 
of commutation of tithes for a rontcharge on liability for rent, see Tusker v. 
liuUman (1849), 3 Ezch. 351. OIBces which concern the administration of 
justice, and dignities and honours, are incapable of being leased (Regnd's (Sir 
George) Case (1612), 9 Go. Rep. 95 a, 96 b, 97 b; Howard y. Bboef (1679), 2 Lev. 
245). As to tithes generally, see title Eoclesiastioal IjAW, Yol. XL, pp. 742 
cZ seo. 

( 9 ) Thus it is said that there may be a lease of live stock (Spencer's Oaee 
(1583), 5 Co. Hep. 16 a, 16 b; Tudgay y. Sampson (1874), 30 L. T. 262; Holme y. 
Brunskill (1877), 3 Q. B. 1). 495, C. A.); and agreements for the use of chattels, 
such as raUway rolling stock, are styled leases; see Sheffield Waggon Co. y. 
Stratton (1878), 48 L. J. (q. b.) 35,0. A.; A.-0. y. Great Eastern Rail. Co. (1879), 
11 Ch. D. 449, C. A.; Lancashire Waggon Co. y. Nattall (1879). 40 L. l\ 291. 
For a letting of rooms in a mill with an agreepient for supply of power, see 
Bentley Bros. y. MetcaJ/e Jt Go., [1906] 2 K. B. 548, C. A. But the term 
“ lease ” is properly restricted to corporeal and incorporeal hereditaments ; see 
Jones y. Inland RevenueGommissionere, Swedmeat Auttmaiic Ddioery Go. y. Inland 
lievenue Gommiesioners, [1895] 1Q. B. 484, 493; Sheffield Waggon Co. y. Stratton, 
•ttpra. 

(r) An to aliens, see title Axibns, YoL I>, pp. 306 eZ seg .; as to convicts, ms 
title OaiMiNAL Law and PhocedurE, Yol. IX., pp. 428 et teg. 
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SuB-Sscrr. 2.—BuU<Kng SoeMim. 

776. A building society incorporated under the Building Societies 
Act, 1874 (s), may hire or take upon lease any building for con¬ 
ducting its business, and may hold upon lease any land for the 
purpose of erecting thorcon a building for the same pui'pose, and 
may let such building or any part thereof («)• A society may 
make rules for granting leases of land which it liolds as mortgagee 
in possession, and may grant leases in accordance with such 
rules («)• 

Sttb-Sect. 3.— CliarUitt. 

777. Subject to certain restrictions in the case of charities 
within the Charitable Trusts Acts (&), trustees of a charity may 
grant lenses in pursuance of directions given by ilio founder, or oi 
express powers contained in the instrument of trust; or, in the 
absence of such directions or powers, may lease the charity pro¬ 
perty at the full annual value, end for such term as is proper in the 
course of provident management (c). 

778. Leases to trustees for charitable purposes are void unless 
they comply with the requirements of the 5lortmain and Charitable 
Uses Act, 1883 (ef), or unless they fall within the exemptions from 
that Act {p). 

Sub-Sect. 4.— Campania. 

779. Companies incorporated under the Companies (Consolida¬ 
tion) Act, 1908 (/), or the statutes which it replaces, have, with 
certain exceptions (g), an unrestricted power of holding lauds (A). 

There being no restriction on the mode in which the company 
may acquire land, this provision autlioriseH the taking of land on 
lease, if required for the purposes of the coTupany as stated in the 
memorandum of association ,* and, having acquired land by pur¬ 
chase or lease, the company can let the land so far as the objects 
of the company expressly or impliedly authorise the letting of its 

(») 37 & 38 Viet. 0. 42. 

m find., El. 37. 

(a) 7.e., under the powers eoiiforred by the Conyoyancing and Law of 
Fro^rty Act, 1881 (44 & 45 Tict. c. 41), s. IS. Since that Act the registrar 
allows such rules to ho regi!<lored, but they must only authorise leases jiermitted 
^ the statute. As to huildiiig societies generally, see title Buiu) wo Societies, 
VoL m., pp. 321 et aetj. 

(b) See title Charities, Yol. lY., p. 303. 

(c) Ibid., pp. 223—231. 

(a) 51 & 52 Yict. o. 42, which does not apply to lands already in mortmain 
{Walker y. Richardstm (1837}, 2 M. & W. 882; A.~0. y, Olyn (1841), 12 Sim. 84; 
Athlon y. Jones (1800), 28 Beav. 46^. 

(e) See title Giiabitie.s, YoI. 1Y., pp. 127—133. In the Mortmain and 
Charitable Uses Act, 1868 (61 & 52 Yick c. 42), a 4 (5), the term " aesurauce” 
includes a lease (t5id., s. 10 (i.)); and from tne dennition, and nlsn from the 
Charity Lands Act, 1863 (20 & 27 Yict. o. 106), it appears that leases for 
charitable uses are authorised. As to leases under the Charitable Uses Act. 
1735 (9 Geo. 2 , c. 36), r^laced by ^e Mortmain and Charitable Uses Act, 1888 
(51 & 52 Yict. c. 42), see JDfie d. Eawthom (1818), 2 B. & Aid. 90; 

Wtheinr y. Sovthey (1887), 38 Ch. D. 9. 

(/) 8Edw.7,o.69. 

10 ) Ibid,, 8 .10; and ewe title OoUPAinEB, Yol. Y., p. 334. 

(a) Companies (ConsohdatioD) Act, 1008 (8 Edw. 7, o. W), s. 16 (2), 
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property (*)• Usnally express provision, authorising the tahing of 
land on lease and the letting of the property of the company, is 
niado by the memorandum of association {k). 

Situ-Skct. 6. — Go~ownara. 

780. Where land belongs to two or more owners in joint tenancy, 
nil should join to create an effective lease of the entirety. The 
lessee then holds the share of each owner under each separately, and 
holds the whole under all (1 ); and upon the death of any owner 
hofore the joint tenancy has been severed, the lessee holds the 
whole as tenant to the survivors (wi). Rut each owner may deal 
with his share separately, and consequently can lease it, either to 
a stranger or to a co-owner (?i), and such lease, although not 
made to commence till after the dt-ath of the lessor, will bind the 
surviving co-owners (o). 

781. In the case of a tenancy in common, a lease by all the 
owners operates as a separate demise by each of his own undivided 
share, and a confirmation by each of the douiisp of the co-owners’ 
shares (p); or each may lease his own share to a stranger‘( 7 ), or to 
another co-owner (r). Wliere, in a lease of the whole, the interests 
of tho lessors in a covenant—such as a covenant to repair—are 


a A loane of tho undertaking of the company may ho sanctioned as u term in 
lomo of arrangement made under tho (k}mpanics (Conaolidatioi^ Act, 1008 
(S Uilw. 7, c. 69), B. 214 {Re Tiynevtr, Jiyffryu, and A’ctilh Alley CoVienee Co. 
^1879), 11 Ch. D. COo, C. A.). 

{k) If tho company takes promises which are tho best that can be got for 
its purposes, it is no objection to tbe validity of tho leaBe that the promist-a 
are too large, and that part will have to bo sublet {Re huidon and Colonial Co., 
Ifursey’s Claim ( 1 R 68 ), Ij. 11. 5 Eq. 661, 662, n. ( 1 )). Directors entering into an 
agroemeiit for a lease in their own names are personally liable (A'liy v. Johnem 
(18G-1), 2 TTom. & M. 118). If the company is dissolved VithoulhaMngasfliguod 
the Ioa.se, tho L-rin is dctcnniiicd, and tlie liability of 6 urclie.s is also delei'mincd 
{llnatiuge Coriioration v. Lettan, [1908] 1 K. B. 378). 

(/) Doed. Aalin v. Summez-sfll (1830). 1 B. & Ad. 135; sec Jurdain v. Btrcr* 
fl 6 i) 6 ), Cro. Jao. 83; joint teuonts arc seised per mie et per twi (Inttleton’s 
Tenures, B. 2 SS; Co. I.itt. 18G a; Murray v. Hall (1849), 7 C. B. 441, 455, n.). 
I'or form of lease by joint tenants, see Encyclopoxlta of Forms and Frecudeut^ 
Vol. VIT., p. 658. 

(tn) Iletiatead'a Cat( (1594), 5 Go. Bep. 10 a. 

(n) Cvwper \. 1'lelc.lier (1865), 6 B. & 8 . 464. As to rent duo from nn 
occupying co-owner, see Hill v. Jliekin, [1897] 2 Ch. 079. A lease of tho 
entirety by one co-owner affects only bis own sLoro; eec lieHinyham v. Ahop 
(1604), Cro. Jao. 62; Co. Litt. 186 a. 

(o) Whiilodt V. Horton (1606), Cro. Jac. 91. 

Ip) Thompaany, Ilakcwill (1865), 19 C. B. (n. 6 .) TI3, 726; see ManUc v. 
T1V/tnp/o» (1607), Oro. Jac. 166; Rwrne v. Camhridye (1836), 1 kfood. & R. 639. 
A joint lease by co-parccnors Ims tho same effect {Milliner v. Rohinaun (lOeo), 
kloore (k. b.), 682). For form of lease by tenants in common, soe Eucycloptodia 
of Forms and Precedouts, Vol. VII., p, 659. 

( 9 ) Co. Iiitt. 199 a. For a case whoro e.'ich tenant in common leased the land 
to a diffeivnt tenant, see Jacob y, Seward (1K72), I/. B. 6 U. li. 464. 

(r) See Leigh y. IHckeaon (18S4), 16 Q. B. D. 60, 0. A.; but mere occupation 
by one tenant in ooxomon does not create a tenancy under the other tenants in 
I'ommon (soe Ratify y. Hnhaon (^1869), 39 L. J. (CR.) 270}; nor does mere oocu- 
iiation by a firm of premises belonging to one partner croHte a tenancy under 
Him {Re ll’yche and Bryan, Kx porta Appuhy and Wycha (1872), 20 W. B. ill • 
Compare Doa d. l^aiilirmn v. Mila (1816), 1 Stark. 161}. 
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indivisible, they ehonld join in suing on it (a). Each ownor may 
bring ejectment for his share {t). 

782. Where land is seltlcd, and two or more xiersons are entitled 
for life as tenants in common, or as joint tenants, they together 
constitute the toiiiinl for life for tho purpose of the Settled Land 
Act, 1882 (m), and tlioy must thereforo join in the exercise of tho 
statutory x) 0 \>ur of leasing (a). Where an undivided share of land 
is subject to the settlement, the tenant for lifo can exercise the 
statutory power separately as to this share (6), or, subject to tho 
statiilorv rc<xuirements, may concur with the owners of the other 
undivided shares in granting a lease (c). 

SuB-SEcr. 6.— CofiijJioldera. 

783. A copyholder can grant a lease of his eojiyhold lands which 
will be valid against all the world except the lord (d), but it is not 
valid against the lord anlos.s authorised by general or special 
custom, or by licence, and a lease not so autborisod is a cause of 
forfeiture (e). By the general custom of tho realm a copyholdor 
can make a lease for one year {/); by a special custom of the 
manor he can make a lease for a longer jioriod (g). Where a pro- 

(.«) 'J'jioiii/iiou V. Ualccihitl ^LSliu), IS B, (n. S.) 713, 7l!ii. Wlicro Ihu 
intorC'ts iiro divisible, as in the covenant for payment of rent, they may cithnr 
sno together, or each may sue for his share; sno pp. 472, 47;}, post. ()u tho death 
of one tho survivora ma^'j^ue for the whole (WaJUee v. M'ljurcit (1S*JS), 1 ^fan. & 
Ry. (k. b.) olU); and, as to suing by a surviving triisteo, seo WhtiiUty v- Hayd 
(Ibol), 7 Exch. 20; compare Israel v, Sitiimoiis (1818), 2 Stark. 3.j(i (u^o and 
occupation). Similarly, assignees of the rovovsion who uro tenants In common 
may join in suing and he jointly sued on tho covon.anls {IVorrursfeij v. Dalli/ 
(1857), 26 L. J. (e.x.) 219); or may sue separately {lUihMs v. IloUaiul, [1893] 
1 Q. B. 665). But co-pavconers cannot sue separately for rout {/hihanns v. 
Honoood (18.'M), 10 Hing. 526), or in cjoctmont [Dtur il. t/e liuUeu {Unron and 
Baroness) v. Lewis (1836), 5 Ad. & El. 277; sec C’o. Litt. 16'{ b). As to sovoraiice 
of a joint tenancy m the leases, see Goddard v. Lewis (1909), 101 Jj. T. 528. 

(<) (Mling V. Derby (1776), 2 Wm. Bl. 1077. 

(u) 45 & 46 Yict. c. 38. 

(a) Ibid., 8 . 2 ( 6 ). Per form of loa'se by tenant for life ujidcr Sotllcl Land 
Acts, see EncycloTOodia of Enrms and Ih-i)i-.<‘(1ontM, Vol. V'll., ]>p. 2.70 ct mi. 

(5) Settled jjand Act, 1882 (*15 & 46 Viet. 3S), a, 2 (10) (i.). And so, where 
one undivided sharo has passed out of tho settlement, Ihn tonant for life of the 
other undivided shore caa exercise his power sciifu-uUdy (Coojm- v. Jtehni (1899;, 
47 W. R. 443, C. A.). 

(c) Settled Land Act, 1882 (45 9t 46 Viet. c. 08 ), s. 19. 

(d) Umdviin v. Lonyknrst (1596), Cro. Eliv.. 535; Doe d. Treaidder v. Tresidder 
(1841), I Q. B. 41G; Doe d. kohinaon v. Douajhld (184t), 0 t^. B. 492. Tho lord 
cannot lease waste land of tho manor unless he has olitainod a title to it 
free from rights of the tenants of the manor by lawful approvement; sec 
title Commons and Rioura of Common, Vol. IV., p. 603; Laarelles v. Onslow 
{Lord) (1377), 2 Q. B. D. 433, 451. As to leases with tho cousont of three- 
fourths of the commoners under tlio Inclt^ure Act, 1773 (l;t Qeo. 3 , c. 81), s. 15. 
see title Commions and Rioiits of Common, Vol. J V., p. 537. A custom for the 
lord to grant leases of the waste without restriction is bad {liudyer v. Fwrd 
(1819), 3 B. & Aid. 153). As to copyholds generally, see title Coftholds, 
Vol. VlIL, pp. 1 ft sey. 

(e) Jnekman v. Ifaddesdon (1594), Oro. Eliz 361; Kensy v. RMiurdson (1599). 
Cro. Eliz. 728. See title Copvholds, Vol. VIII., p. 47. 

(/) Mdwwh V, Luter (1688), 4 Co. Bop. 26 a; Frosel' v. Welsh (1616), Cro. Jac. 
40.1. As to a provision for a yearly tenancy pending tho licence, see iWe v. 
birth U84Ik 1 Dowl. (N. a) 720; compare Lufkin v. Nuun (1805), 11 Vos. 170. 

(jr) See Doe d. Bohinaon t. BousfiM, supra, where the special custom was to 
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posed lease is not warranted by general or special custom and the 
copyholder applies to tho lord for a licence to grant it, the giving 
or refusing tlie licence is a matter wholly in the lord’s discre¬ 
tion (7t). If tho lease is granted without licence, the lord may 
waive the forfeiture (i), and if he is a limited owner, and does not 
take advantage of the forfeiture during his life, the remainderman 
cannot, after his death, treat the loase as a ground of forfeiture (/c) ; 
nor can the heir of a lord who was entitled in fee simple (2). 
But a licence given by a limited owner not under a statutory 
or other power (m) is effectual only during the continuance of his 
iiitorest(/0, and, if the terra is iu existence when that interest 
determines, the lease is a ground of forfeiture at the instance of the 
remainderman (o). A lease granted without licence is none the less 
a cause of forfeiture because it is to commence in Juturo, for it is at 
once nn cfTeclive lease between the parties (p). 

784. A loase granted under a licence may be for a shorter 
period than that authorised by the licence (<;), but otherwise it must 
conform to the terms of the licenco(r). If the term is within the 
authorised ])erJo(1, the inclusion in the lease of a covenant for 
renewal beyond the period does not cause a forfeiture; no estate 
beyond tho authorised period is created, and the lessee has his 
rumndy only on tiie covenant (<). The lease need not be granted 
by the original licensee. By tho custom of most manors the licence 
runs with the land, and the lease may bo made by tho person taking 
the interest of tho licensee by devolution on death, or by alienation 
tnh r }■lrcw(/). 

lease for three years. Tho restriction imposed by the custom cannot be evaded 
by tho grant of a succession of leases, each for a term within that allowed by 
tho cu-'toin {Lutleni v. WesUm (1612), Cro. Juc. SOS ; 3Iaihew$ v. Whetion 
(lOSl;, Cro. Oar. 2S3). 

(A) R. V. Hale (IHSS), 9 Ad. & Kl. SS9, 311. 

(i) Dae d. /{olii)‘m-n v litiuifjiel'l (IS 11), 6 Q. B. '492. 

[k) Miiiitaguee 'J.athj) Case (1612), Cro. Jac. 301; see Doc d. liohimon v. Bom- 
fiJ ' l , suf.ra, 

(/) Knuhourl v. Weeke (1G9S), 1 !?a1k. 186, on the nound that the granting 
of tne leu40 was, like w.isto, a pci'son.il wrong and did not descend. 

(m) As to tho power of limited owners of manors to grant licence's t o lea se 
under Hliitutn, or under exiucso powers, see titles Copyuolos, Vol. VIII., 
p. 52; iJKTrLKM:iiNi'.s. 

(n) 1‘cUtj V. Eeanit (1611), 2 Brownl. 40. 

(o) Otlierwiso the liceneo would be olfective ag.aiast the remaindormnn, since 
forfeiture is tho only mmedy, aud tho limited owner, by reason of the liconoe, 
cannot say (hero is a forfeiture. 

(p) East V. Harding (1596), Cro. Bliz. 498. For form of lease by copyholder 
without licence, see liJncyolopiodia of Forms and Froccdonts, Vol. Vll., p. 271. 

(e) OuoilwiH T. Lunghurst (1566), Cro. EUk. 535. For form of lease by oopy- 
holcW with licence, see Encvcloii.'odin of Forms and Frocodents, Vol. VII., 
p. 270. 

(r) Jadcson, iVeaf (1595), Cro. Eltz. 395; but it is sufllciont if it produces 
the same legal effect as if it wore in the terms of the licence ; where, for 
instaiico, a lease, though in terms gnintod for too long a period, will necessarily 
dcti'rmine within tho period allowed by the licence {Hmidon v. Arrowamilh 
(1596), Cio. Bliz. 461 ; \Varleil;/e v. Bcnhni-g (161‘y, Oro. Jac. 436). 

(«) Fenng d. East ham ▼. Child (I'^M), 2 M[. & 8. 265: see Montagud s {jAtdg) 
Case, fu;^a; Rawstorue v. btnilcg (1793), 1 Bro. 0. 0. 415. As to enforcing the 
covenant against a trustee, see Warleg v. Frampfoa (1846), 5 Hare, 660. 

(t) Bee WhiUon v. Peacock (1834), 3 My. & K. 325, 333. 
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The lease takes effect as an interest at common law, and not as 
a copjhold interest (a); consequently the lessee may assign or 
underlet without obtaining any licence from the lord {h) ; and since 
tlie licence operates as a confirmation by the lord, the lessee is not 
affected by a forfoiiure of the copyholder’s estate (c). 

Si'D-ScOT. 1.—C<ri‘oraiioni. 

785. A statutory corporation {d) has such povyer of granting or 
acco 2 )ting leases as is expressly conferred upon it by its constitu¬ 
tion (c), or is imjjlied from the nature of its objects. A corporation 
created otherwise than by statute has the same power of dealing with 
its property and contracting as on individual, and hence it may 
make and Uke leases except so far as the general power is resti icted 
by its constitution or by statute ( f). But since, in general, it has 
power to contract only under seal (jg), the lease, whether by or to 
the corporation, must bo under the common soal(fO> except where 
overriding considerations of convenience or expediency require 
that this rule should be relaxed (i). Although a lease by a 

(a) On this ^ound building leases of copyhold lauds in Middlosox require 
registration (Bigge (John) on Bogistration, 87, note (m)). 
lb) Johnaon v. Smart (1614), 1 Boll. Abr. dOS, pi. 14. 
ic) Clarke y. Arden (185o), 16 0. B. 227. 

(cO As to leases by and to particular covporatioa.<>, see titles Eccl'BSIAS 
TIC.VI. Law, VoL aI., pp. 760, 794 (occlf*aiastical coipoiutions); LoCAt 
GovEBXMEsrr (county, district, and parish councils, municipal corporations): 
as to lotting of parish lands to the poor, title PooB Law ; as to taking leases 
and Ictti^ for the purpose of allotments and small hrildingr>, sco titles Allot- 
MEKTH, Vol. I., pp. 636, 344 ; SuAIX UoLDINGS and SmAIX DW'ELLIKaa 
and for educational purposes, see title EnucATioir, Yol. XIT., pp, 21 et st<i. 
As to corporations generally, soe title Cobpobaiiobs, Vol. Yllf., pp. 299 et seq. 

(f) Tn general, where power to loase is givou by statute, the requiremeuts 
of the statuto must be stnetly complied with {Kent Coast Rail. Co. v. London, 
Chatham and Dover Rail. Co. (1868), 3 Ch. App. 636}; but a statutory power to 
sell may authorise the graxrt of a building lease with an option of pun base 
(fie Fvmale Orphan Asylum (1867), 15 W. B. 1C36). 

(/) See Colchester Ciir\>oraiion v. Louden (1813), 1 Yes. & B. 226, 214; titis 
COBPOBATIONS, Yol. YlII., pp. 350, 359, 375. Thus n coi-poration can take a 
husbandry lease for twenty-one yonrs {Jesm Colleije, Oorftrd v. (Jihba (1835). 
1 Y. & 0. (ex.) 145, 147). It was formerly suggeslod that a lease for a long 
period might be srrbject to forfnitrrre under the Mortmain Acts (now the 
Alor-tmain and Charitable Uses Act, 1888 (51 & 52 Yict o. 12), Part 1.); see 
Rtnaleav. Mason (1612), 2 Br*ownl. 192, 197; Ouffon^s Case (1612), Godb. 191, 
192; Hemming v. Drabazon (1660), O. Bridg., cd. by Bnnni.<dcr, 1,7; but this 
seems not to bo the case (Vigira v. St. Vaul's {Dam and Chapter) (1819), 14 Q. B. 
909, 919); at any rate if the lease docs not exceed ninety-nine years (15 Yin. 
Abr., tit. Mortmain, 485). As to leases to local arrthoritics, see Mortmain 
and CStaritable Uses Act Amendment Act, 1892 (35 Sc 56 Yict. o. 11). 

(y) See Ludlou) Corpvrution ▼. Charlton (1840), 6 M. & W. 815, 823; compare 
Smith V. Barrtitand Clifford (1663), 1 Sid. 161, 162. 

ih) Firdaq v. RHatol and Erehr Rail, Co. (1852), 7 Kxoh. 409; see fi. v. 
Chij^ng-Norton {Tnhalitanh) (1804), 5 East, 239, 242; and compare CW& r. 
Goodman (1842), 2 Q. B. 6f^. Pussibly a lease to a corporatroir, which is 
defective tor want of the corpurotion seal, may be good in favour of its 
as8ignce_(A'etfy7na» v. HWr?/ (1606), Cro. Jnc. 109, 110). It is sufficient if the 
corporatroir is desi-iibcd with subsianiiul correctness {Lynne Regis Conoration's 
Case (1612), 10 Co. Eep. 122 b; Croydon Hospital v. Farley (1816), 6 Taunt, 
467 ; fi. V. Haughley {Inhabitants) (1833), 4 B. & Ad. 650, 653; and see further 
as to loosoB by corporations, title Cobpobations, VoL YHI., p. 376. 

(*) The exception is allowed w^rover the application of the rule would 
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corporation is not under seal, a lessee who has entered and paid 
rent under it is tenant from year to year and is bound by such of 
the terms of the lease ns are applicable to a yearly tenancy (&); 
and a corporation may become liable for the use and occupation 
of land (f). 

Sun-SKcr. 8.—7'Afl Croien. 

786. The letting of Crown lands is subject to the provisions 
of the Crown Lands Acts (»i)* Subject to conditions thereby 
prescribed, the Commissioners of Woods and Forests (n) may 
lease for any term not exceeding thirty-one years, or in the case 
of building leases ninety-nine years (o). 

Suii-SECT. Q.—Ezecutora aiid Ailminiatratora. 

787. Executors and administrators (p) have an absolute power 
of disposition over leasehold propei-Ly of the deceased, and, as 
incident to this power, they can grant underleases which are good 
at law (a). But this is an exceptional way of dealing with the 
assets, and the underlease will only bo supported in equity if the 
granting of it was the best way of administering-the estate-(&). 


Dccasion {^cat inconvenienco, or tend to dofoat the very object for which the 
coriranition xvas croated [Church v. /mjjeri/il Gas Light ami Coke Co. (183S), 6 
Ad. & Kl. 646, 6G1; Ludlow f'orjioration v. CharVon (1610), 6 M. & W. 81i5, 822); 
where, fur in&tancc, the ^'anting of a loaso or liconcc is a continually recurring 
matter, and the fiiiiib<actious aro tnu inaigiiiiicuut for the ueo of a scul (Tte/b v. 
Kiiiiisiiin-itjion-lluU (1875), L. R. 10 C. P. 102, 409). hnje title CojiPOiiATloifS, 
Vol. Viil., p. 382. 

(ft) Wood V. Tate ( 1806 ), 2 Bos*. & P. (n. «.) 247 ; Stnffwd Corjioraiion v. Till 
(1827), 4 Bing. 75; hoe d renuim/ton v. I'anitre (1848), 12 Q. B. 998; Ecclesias¬ 
tical Camviissiomrs V, Merral (1869), L. It. 4 Bxoh. 162; but a tenancy of an 
incorporeal hereditauicii<i cannot bo thua cieated [II. v. North Dujield 
{Inhabitants) (1814), 3 M. & iS. 247). See nido title ConroRATIoxs, YoL YIIL, 
p. 3(5, 

(l) Lowe ▼. London atid North Western Sail. Co. (1652), 18 Q. B. 632; see titlo 
CouponATlONS, Yol. VllI., p. 384. As to enforcing pexiormance of a contract 
with a corjioration not under seal on the gnmiid of part perforinaiice, see (.'rook 
T. Siaford Cori>craiion (1871), 6 Ch. App. 551, tilloa Coupobations, Vol. VIII,, 
p. 385; Specipio Peufokmakcb. If tho contract u> mndo by an agent he 
must be appomtod xuidcr seal {Kidderminsitr Cttri>ortdion v. llnrdwich (1873), 
L. E. 9 l^uh. 13, IS; Osford Corporation v. Croto. [1893] 3 Ch. 535; Athg 
Guardians v. Mtirphg, [1896] 1 I. K. 65). For form of lease bj’ borough 
corporation, spo Eucyclopscdiu of Forms and Prc-cedcnts, Yol. VIT., p. 442. 

(m) Bee title (?oxfiHTUTiONAL Law, Yol. VII., pp. 147 ct seg. ; as to leases of 
lands of the Duchy of Lancaster and Duoby of Cornwall, and of laud 
comprised in the private estates of the Ciwn, see ibid., pp. 231 tt seq., pp. 251 
et 107 ,, and m>. 273 ef seq. 

(n) See title Constitutionai. Lvw, Vol. YII., p. 122, note (r)- 

( 0 ) Grown Lands Act, 1829 (10 Goo. 4, c. 50), ss. 22, 2.3. As to the enrolment 
of such leases, boo litlix Consti rimov m. Law, Vol. Yll., pp. 171 et seq., 2.38. 

(p) Soo titlo Exeotjtoiis abu Adminisitiatohs, Vol. XlV., pp. 237, note (r), 
299. An administrator durante minore aiate can grant leases which will be 
valid during the minority {Finch's bStr Mogle) Case (1606), 6 Co. Bep. 63 a, 
67 b); as to his power of solo, see He (bj e, Oope v. Cope (1880), 16 CSh. D. 48; 

Thmpson and AV William' Contract, [1896] 1 L E. 356. 

(a) Bac. Abr., tit. “ Ticases and Terms fur Years” (L), 7. 

{b) Oceanic Steam Navigation Co. v. Suthei'bcrry (1880), 16 Ch. D. 236, G. Al. ; 
see Afiddldon v. Dodsiocll (1806), 13 Yos. 266, 268; compare Keating v. KeaUm 
(1835), L. ft O temp. Sugl. Iw, 186; HaNsetl v. H'Nammra (1836), L. ftCT. 
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Since real estate vests in the personal representatives in the 
same manner as a chattel real, and is subject to administration in 
the first instance as if it were personal estate (c), a similar power of 
leasing is exercisable over real estate (d). ^ 

But in neither case can the lease contain an option of purchase, 
since the personal representatives cannot bind themselves before 
hand as to the terms of sale (e). 

An executor can make a lease before probate (/), but an adminis¬ 
trator only after the grant of letters of administration (^). Each 
of several executors or administrators can dispose of the entirety 
of leasehold property, and therefore a lease of such property by one 
is good (A). 

Sub-Sect. 10 .—Friendly Societies, Industrial Socidite, and Trade Unions. 

788. Registered friendly societies or branches, registered 
industrial societies, and trade unions have all various restricted 
powers of taking lands on lease and leasing laud (i). 

Sub-Sect. 11.—Infants. 

789. A lease made by an infant may, when he comes of age, 
be either avoided or confirmed (A), and, if he dies before that 


temp. Plunk. 283. Tf the persona benetiuially inteiehted require a aalo, a l<'aae 
should not be granted {Drohan v. Drohan (1809), 1 Ball & U. 185). For form of 
aR^if^nment of IcaRO by executors or administrators, see Encyclopsedia of Forms 
and Procedeiits, Vol. v., p. 626 

(c) Land Transfer Act, 1897 (GO & 61 Viet. c. 65), as. 1,2; this a]iplies where 
the deceased died after Slst December, 1897 [ibid., ss. 1 (5), 25). 

(d) The personal representatives hold the real estate as trustoos for the 
persons by law beneficially entitled thereto, and so far as not roquircil fur piior 
claims it is to be conveyed to them. Hence it must be possible to show that the 
lease is proper to be granted ponding conveyance. 

(e) Oceante Steam Navigation Co. v. Sutherbar'y (1880), 18 Ch. D. 236, C. A. 

(/) Boe d. BindaJH v. Summerset (1770b 2 Wm. Bl. 692, 691; and son title 

Executoes and Administoatoks, VoL XlV., p. 145; but if ho dies befoio 
probate the will must be subsequently proved in order to validate the lease 
[Brazier v. Iltideon (1836), 8 Sira. 07; Wauhjurd v. H awi/«r<( (170.1), 1 Salk. 
299, 308 ; Johnson v. Warwick (18o6), 17 G. B. 516). An executor’s power of 
leasing ceases on his assenting to uie devise or bequest in the will [lioe d. 
Save and Sele [Lard) v. Oiiy (1802), 3 East, 120). 

(g) See Wankfi/rd v. WaiUc/ord, supra, at p. 301. 

(A) Di.e d. Hayes v. Sturges (1816), 7 Taunt. 217, 222; see Jacemh v. Harwood 
(1751), 2 Yes. Sen. 265, 267; Simpstm y. Outferidge [l>il6), 1 Madd. 609,616. 
See also title Execotohs and Aduinistbatobs, Vol. XlV., p. 235. 

(i) As to friendly Bocieties, see title Fbiesdly Societies, Vol. XV., p. 169; 
8S to industrial socipties, see title Industbial, Provident and Simieab 
Societies, Vol. XVII., p. 20, and os to trade unions, see title Tbadb and 
Tbade Unions. 

(fc) See cases cited in title Infants and Chiddhen, Vol. XVIL, p. 99, 
note [b); Williams y. Taperell (^1892), 8 T. L. B. 241; Co. J.itt. 308 a; see Betsey’s 
Case (1613), 1 BrownL 120; Hirth WtsUrn Rail. Go. y. M’Mirhad, Birkenhead, 
Lanniehire and Oheehirs Junction Rail. Co. y. PifcAir (1850), 5 Exch. 114, 124. 
Similarly, if the lessor executes after he attains twenty-one, but without haying 
an opportunity of exercising his adult judgment, a lease arranged whUfl ho 
was an infant, he is entitled to haye it set a^e [Say y. Barwide (1812), 1 Vm. 
ft B. 195; Aylward y. Kearney (1814), 2 Ball ft B. 463, 478). But an infuit 
over fifteen years of years, who is seised in lee of gaveUtind land, can alien 
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emit, his heir-al-Iaw has the like option (/.). I{ the lessee is iu 
possession, avoidauce of the lease must be by a distinct act which 
will intimate the fact of avoidance to the lessee, such as notice or 
entry, or demand of possession (m). If the lessor, after he has 
attained majority, accepts rent (n), or otherwise (o) recognises the 
lease as subsisting, ho is taken to have confirmed it, and the lease is 
thou valid as from its dalo (p); and, if he does not avoid it within 
a reasonable time after attaining majority, even though he was not 
aware of his right, tlie lease in effect is confirmed and he cannot 
avoid ^(( 2 ^). The lessee cannot repudiate the lease on the ground 
of the infancy of tlie lessor (r). 

It is provided («) that no action to charge any person upon any 
ratihcalion after full age of any contract made during infancy, 
wh’ethor there shall or shall not be any new consideration for such 
ratidcalion, can be sustained (f). Apparently this statutory pro¬ 
vision would prevent a lessor from being liable on any of the 
covenants on his ])avt in a lease made by him during infancy and 
coniirmed after full age (u), and since a lease is primarily a contract. 


the 1,11111 by iuuUmuitl, and honco bn can make a lousn thereof for lifo or hros; 
seo title IxFAKTS AND ('aii.uiiEN, Vol. XVII., pp. SO, 81, note (r). 

(1) Co. Jjtt. 45 b. Hut thoro ia sonio aulbority that a lease which is not 
Ix'nviicial —as whore it. reserves no rout or a nominal rout—is absolutely void 
[llnmphrestou'a Case (1674), 2 Loon. 216; Ann*' v. Cowper (1575), Moore (k. b.), 
103, 105: liai/lts V. Dimity (181,5), 3 M. & S. 477,481); contra, as to a lease 
made under the old practice in ojoutmeut in order to try the title (Ha/nes v. 
.VarAin (area 1608), Noy, 130; Zouc/i d. Abbot and liallet v. Parsons (1765), 3 
IJ.IIT. 1791 ; S.'utor v. Hiady (1863), 14 I. 0. L. R. 61. 65); and also mat a lease 
which !•« for the benefit of the infant cannot be avoided (Mmldon d. JJaker v. lI’A//« 
(1787), 2 Term Hop. 159, 161); but see Martin v. (iaJe (1876), 4 Uh. D. 428, per 
Je3.<<ei., LLll., at p. 431. If no rent is reserved the infant can avoid the lease 
before mujoiity, smee ho loses his moans of subsistence, and any penon, suing 
as his next friend, can recover possession (iSfafor v. Trimble (1861), 141.0. L. R. 
342, 357). 

(in) v. Brad;/, supra, at p. 66. The execution of a new lease to another 

person ia not in itst'lf sufliciont (Slattr v. Brady, supra, at p. 65 ; compare 
Inman v. Inman (1873), L. R. 15 Eq. 260). 

(n) See title Ihfani s and Cuiluubn, Vol. XVII., p. 99, note (e); Slaior ▼. 
Trmxble, supra, at p. 352. If the lessor elects to avoid the lease he cannot recover 
arrears of rent as rent, but he can recover them as damagea in an action of 
trespass; see Slalvr v. Trimble, tupra, at p. 352. During his infancy, however, 
ho can, apparently, sue for the rent (SmUh v. Bon-iu (1669), 1 Mod. Rep. 23). 

(o) Anon. (1683j, 4 I^on. 4, pi. 1,5 (“God give you joy of it”); Story v. 
Johnson (1837), 2 Y. & C. (EX.) 686, 607. 

( p) Slator V. Trimble, enpra, at p. 353; compare Deed. Miller v. ITodsv. (1797), 
2 Eap. 530; and see Smith v. Low (1739), 1 Atk. 489. 

(q) See Carter v. Silber, Carter v. llasluek, [1892] 2 Oh. 278, 284, 288,0. A. ; 
affirmed, Edivards v. Carter, [1^93] A. 0. 360. If the leaser avoids the lease 
he is not bound to repay any nne which he has received, unless there was fraud 
on his part in ^nting tlie lease; see Esron v. Nicholas (1773), 1 Do G. & Sm. 
118. Tne doctrine of confirmation does not apply to a lease maile by an a»nt 
for an infant, and a ratification after the infant has attained twenty-one does 
not validate the lease (Doe d. Thomas v. Roberts (1817), 16 M. A W. 778, 781). 

(r) Zoueh d. Ahboit and Hallet v. ParmiS (1763), 3 Run. 1794, 1806 ; Slator v. 
Brady, supra, at p. 66 ; compare Forrester's Case (1661), 1 Sid. 41, 42. 

(«) By the Infants Relief Act, 1874 (37 & 38 Yiot c. 62). 

(t) I bid., s. 2. See title Infants and Cuildbeh, YoL XVII., pr. o8, 66. 

(u) The provision extendi to contracts of ell kinda (Coxhead v. ifuUtii (1878)i 
8 0. P. D. 439). 
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it may be that the effect of the provision is to make the lease 
void altogether; but probably, so far as the lease creates an estate 
in the land, it is outside the statute, so that the* common law rule 
above stated still prevails, and the lease is only voidable (a). 

790. A lease of lands of an infant can usually be granted under 
the Settled Land Acts, 1882—1890(6). Where a person, who is in 
his own right seised of or entitled in })osse8siou to land, is on infant, 
then, for the purposes of these Acts, the land is settled land, and 
tliG infant is deemed tenant for life thereof (c). 

Where a tenant for life, or a person having the powers of a 
tenant for life under these Acts (<0« is an infant, or whore an infant 
would, if he were of full age, be a tenant for life, or have the 
powers of a tenant for life under the Acts, these powers may be 
exercised on his behalf by the tnistoos of the settlement (e), and, if 
there are none, by such person and in such manner as the court 
orders (/). 

Consequently, where the infant is entitled in fee simple, or is, 
or has the powers of, a tenant for life, or, if he wore of full age, 
would be or would have the powers of, a tenant for life, such 
leases of his lands as are authorised by these Acts (6) can be 


(a) If the lease were one which might be made by parol, a verbal confirmation 
mi^t operate as a grant of a now leoso (soo Xarthr<^ v. Dauf/hti/ (1879), 4 
0. P. D. SSo); but otherwise the confirmation, in order to tako effect as a 
grant, would havo to bo in a form to suit the statutm-y requirements as to the 
creation ofthu lease; see p. ilSS, poht. 

{h) 1882 (4a & 4G Viet o. S8); 1SS4 (47 & 48 Yict c. 18); 1887 (fiO & 61 
Viet c. 30); 1889 (52 & 53 Viet. o. 36); 1890 (63 & 54 Viet. c. 69). 

(c) Settled Laud Act, 1882 (45 & 46 Viet. c. 38), s. 59, which applioa where 
the infant is absolutely entitled in possession to land of any tenure (see the 
general definition of “land” in tho Interpretation Act, 1889 (.52 & 53 Viet 
0 . 63), 8. 3). In tho Settled Land Acts “ land ” includes incor{>ur<>al hciedita- 
monts and also an undivided shnro in land (Settled Land Act, 1882 (4.) & 46 
Viet c. 38) s. 2 (10) (i.)). If the infant is entitled in fee simple, with an 
executory limitation over, be has the powoia of a tenant for life under tiv/., 
B. 58 (1) (ii.), and the statutory powers can bo exercised on his behalf under 
ibiil., s, 60 (/fe J/ori/an (1883), 24 Ch. D. 114 ; J$e Jamra' SrlUefl ICetatta (1884), 
32 W. R. 898). If he is only contiogently entitled to the land, the Settled 
Land Acts do not apply {Ite llvrne'a Settled Estate (1888), 39 Ch. D. 84, 0. A.); 
but recourse can be had to the Settled Estates Act, 1677 (40 & 41 Viet. c. 18). 
As to infants concun’ontly ontitkil where there is a trust for siilo, see Re 
Powell, Hr Alhvmy, AHafnnj v. Oakley, [1884] W. N. 67. 

(d) As to the porsons who havo the powers of a tenant for Ufo, see Settled 
Land Act, 1882 (46 & 46 Viet. e. 38) s. 58 (1), and title Sl?m.EHBNTS. 

(«) Settled Land Act, 1882 (45 & 46 Viet. o. 38), s. 60, tho efiect of wlncb 
is to enable the trustees of the settlemoiit to act for tho infant gouerally in 
regard to the exorciso of tho statutory powers, and heuca they can give the 
consent required by ibid., s. 66, to the exercise of a power of leasing contained 
in the eotUement by a person other than the tenant for life {Re Neiocastla'a 
{puke) Eatatea (1883), 24 Uh. D. 129, 139). For form of loose by trustees of a 
sottlemont, see Encyolopssdia of Forms and Frecedonts, Vol. VIL, p. 643. 

{f) Settled Tjand Act, 1882 (45 & 46 Viet. c. 38), s. 60. The application is 
made by the guardian or next friend of the mfant by summons in ohombexe 
{ibid,, 8. 60; Bottled Land Act Rules, 1882, r. 2). The application asanmes that 
there are no tiustees of the settlemcut, and it is not necessary for trustees to 
he appointed so as to enable notice to be given under ibid,, s. 45 {Be Pudley't 
[Counieaa) Coutract (1887), 35 Ch. D. 338). 
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granbed; and the statutory powers of accepting surrenders and 
granting new leases can be exercised on his behalf (^). 

791. Where the interest of an infant is such that the powers of 
leasing conferred by the Settled Laud Acts (It) are not exercisable, 
application may be made to the court to sanction a lease under the 
Settled Estates Act, 1877 (t); and this Act applies, not only where 
there is a settled estate, but also where a person, in his own right 
seised of or entitled to land for an estate in fee simple, or for any 
leasehold interest at a rent, is an infant if). Hence a lease can bo 
sanctioned by the court where an infant is entitled contingently (/c). 

792. Testamentary (t) and statutory guardians (m) can make 
leases which will be effectual during tbe minority of the ward (n). 
After ho has attained full age, thoy are voidable, but he can confirm 
them by acceptance of rent or otherwise (o). 


(ti) As to these povtoi'H of Icabinpr, see, fm-thor, title Settlements. 

(h) 1882 (45 & 46 Viet. c. 38; 1884 (47 & 48 Viet. c. 18); 1887 (50 & 51 Viet, 
c. 30); 1889 (52 & 53 Vict. c. 36); 18!)0 (53 & 54 Viet, a 69). 

(•) 40 & 41 Viet. 0 . 18, whieh authorises leases in certain cases without 
tho sanction of the couii; in other cases with such sanction. As regards 
leases out of court, it is in practice superseded by the Settled Land Acts (see 
note (A), aupra). As regards least's which cau be giunted under it with the 
sanction of tho couit, see title Settlements. All powers giiTn by the Settled 
Estates Act, 1877 (40 £ 41 Vict. c. 18), and ull applications to the court, 
and consents to and notifications respecting such applications, may bo 
executed, made, and given by, and all uollces under it may be given to, 
guardians on behalf of infants; but wliero the infant is tenant in tail the 
special direction of the comt mu^t bo obtained for any apj licatiem to tho court, 
or consent to or noliiloatiun respecting any such application {lUd., s. 49). 

if) Conveyancing and Law of rropcity Act, 1881 (44 £ 45 Vict. c. 41), s. 41. 
As to the expression “ land ” in this statute, son ilil., s. 2 (ii.). 

(A) LitiJell v. Liddell (1882), 31 W. R. 238; lie Spairow'a Seillcd Estate, 
[1892] I Ch. 412; and see title Infants and CniLDEnN, Vol. XVIL, p. 94. 
Leases of tho land of an infant sci.'od in fee or in tail or, as to leaseholds, 
eutitlod absolutely, wt'ro formerly sanctioned by the court under the Infants’ 
Property Act, 183b (11 Qoo. 4 & 1 Will. 4, c. Co), but this statute appears to be 
obsolete; for coses under Be Evans (1835), 2 My. £K. 318; Ex vm-te 

Leyh (1816), 15 Sim. 415; Anstey v. //bfuon (1853), 1 Sm. & 0-. 505; lie Clark 
(1866), 1 Ch. App. 292; Ee Sinwscr's KUates (1867), 37 L. J. (CTr.) 18 ; Re Lekh- 
fard (1876), 2 Ch. T). 719; Re Orifitlia (an Infant) (1885), 29 Cli. D. 248; and 
as to rectifying a lease granted under the statute, seo Scakn v. BtanRand 
(1862), 4 Qiif. 61. b’er the practice, see Seton, Judgments and Orders, 5th cd., 
873—877 ; K. S. 0., Oni. 56, r. 2 (9). 

(0 See Stat. (1660) 12 Car. 2, o. 24. 

(n?) That is, guormans appointed under the Gueirdianship of Infants Act, 
1886 (49 & 50 Vut. 0 . 27). 

(n) Quaiiliuns in soonge have this power during the guardianship, that is, till 
the ward attains foiirteou (irode v. Raker (1696), I Ld. Raym. 130, 131; Eyre 
V. Sha/hbury (^Vmnfcu) (1723), 2 P. Wms. 102, 122; R. v. Oakley {Inhabitaids) 
(1809), 10Easi491; R. v.fi[utfon(L833), 3Ad.&b;il. 597,613); and the guardians 
montioDoil in the text, who are now the usual class of guardians, have the same 
powers os guardians in socage, the peiiod of guordiauship licing extended lo 
the age of twentv>one years {liedtll v. Cfnitable (1664), Vaiigh. 177, 179; Shaw 
V. Shaw (1788), Vem. £ Scr. 607). A guardian by nature, or for nurture, can 
at most create a tenancy at will .ilHyot v. Gamieh (1600)_, Ore. Plliz. 678, 734). 
A guardian appointed by the court cannot grant leases without the sanction o| 
the oourt; see R. v. Sutton, aupra, at p. 608; 1 Platt, Law of Leases, xvii. 
380). See title Infants and CiuLniiEN, Vol. XVIL, pp, 121 et say. 

(o) Boo. Abr., tit. “ Leases and Terms for Years” (I.), 9, 784. 
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793. A lease {vrantcd to an infant appears to be subject to the 
same considerations as a lease granted by an infant. At common 
law it is voidable by the lessee on attaining majority, and if he 
elects to avoid it, it is in strictness void ah initio so as to relieve 
the lessee from all liability under it (p ); but the lessee is liable for 
rent which accrued during the infancy in respect of actual occupa- 
tion (q), at any rate if tho occupation can be treated as necessary 
for the infant (}')• The avoidance should be by express notice (s). 
The lessee will be taken to have conrirmed tho loiase if he continues 
to occupy the premises, and does not give notice to avoid it within 
a reasonable time (t). In that case he became, under the former 
law, liable to satisfy all tho obligations of the lease (a), including 
(he payment of rent which accrued during his infancy (h). But (e) 
on infant lessee cannot by any confirmation of the lease on attaining 
his majority make himself liable on any of the covenauts of the 
lease; and the remedy of the lessor would he confined to re-entry 
for breach of covenant, if such right is conferred by the lease. 
Probably, however, the lessee, if he confirmed the lease, would be 
liable for the rent accruing both before and afior his attaining full 
age, since the liability for rent arises under tho reservation of rent 
as an incident of the estate, and not merely under the covenant (d). 

If tho lessee, on attaining full age. avoids the lease, he cannot 
recover any moneys which be has paid under it (<•), unless he has 
received no benefit (/). 


Snmndet ol 

infant’s 

IsMe. 


794. Where an infant is entitled to a lease, the court may(q) 
order a surrender and an acceptance of a new leaso for the term of 
the surrendered loaso or otherwise (/<). 


See K^Ky'a Case (1013), Cro. Joe. 320; Lfmjiri^e v. Lange (1870), 12 
Gi. D. 675. The lessor can avoid the lease if the infant obtained it on the ropro- 
sentation that ho was of full ago; but this must be a complete avoidance of tho 
transaction, and the lessor cannot at tho ^.iino time recover for use and 
occupation [Lempi'ieie v. Ijinge, supra); and seo Kx jiarte (trace (175-'J), 1 
Bos. & P. 376. 

(o'. Blal,e V. Ctmeannon (1870), 4 I. E. C. L. .32.3. 

(r) Soo title iNi’AJfTS AMD CIIILDJIJBN, Vol. X\1I., p. 98, note (/»). 

(«) Holmes V. Itlogg (1817), 8 Taunt. 36. 

(0 See Carter v. Silber, Carter v. ffaalurk, [1892] 2 Ch. 278, 0. A. nflirmod, 
sub nom. JSdwurtU v. Carter, [1893] A. C. 300; TJolmea v. Btotjg (1817] 8 Taunt. 
.35. 39; Dublin and Wiekloio Hail. Co. v. Blach (1852), 6 Exch. 181 compare 
Doe d. Bromfidd v. Smith (1788), 2 Term Eep. 436. 

(a) North Western Bail. Co. v. kVMidtajel, Birkenhead, Lancashire and Cheshire 
Jundion Bail. Co. v. Pilcher (1860), 5 Exch. 114,12-1; soo Ketaeg's Case, supra. 

(5) Mahon v. OtParreU (1847), 10 I. L. R. 627; JCvdyn v. Chichester (1765), 

3 Burr. 1717. 

(c) By virtue of the Infants Eoliof Act, 1874 (37 & 38 Viet. o. 62); see p. 349, 
ante. 

id) See p. 467, post. 

(e) ffotmee v. (1818), 8 Taunt. 608; Valenlini v. (Janal* (1889), 24 Q. B. D. 
166; see Wilson v. Kearae (1800), Peake, Add. Gis. 196; Jle Burrows, Ex parte 
Taylor (1886), 8 De 0. M. & G. 254, 0. A. 

(/) Carpe v. Ooerton (1833), 10 Bing. 252; Everett v. TKitttBS (1874), 29 L. T. 
846; JIamiltoH v. Vaughan-Shmin Electrical Engineering Co., [1894] 3 Ch. 689. 

la's Under the Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 65), s. 12. 

(a) The statute applies though the infant is only boneficially ontitl^ (iis. 
Qrtfflihs (on Tnfa/nlt) (1885), 29 dh. D. 248); but, U he is part owner, it is doubuul 
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Sub-Sect. 12.— Lunatia, Seot.S* 

795. A contract made by a lunatic is not nocossarily void. 

Vrim& facie it is binding, and the lunatic cannot avoid it unless it SSr lnS 
can be shown that tho state of his mind was known to tho other take Leases 
party and that advantase was takon of it (i). lienee a lease made - 7 — 
by or to a lunatic is valid if tho otlier party acted in good faith and *^““**’‘* 
was not aware of the lunacy; and a lease made by a lunatic in a 
lucid interval is valid, the burden of proof that it was so made 
iioing upon tho lessen {k). 

Where a lunatic is entitled to property, provision for making 
leases, and, in the case of leasehold property, for surrendering it 
and accepting a nesv lease, is made hy statute’ (1). 

Sub-Sec r. ly.— Mnrri-d Wnmai. 

796. Where a married woinan is entitled to land in fee simple, Legal separate 
.cho is now, in the majority of cases, entitled for her separate use hy use. 
virtue of the Alarrie<l Women’s Property Act, 1882 (wi)- This is so 

where she ha.s been married on or after the Ist January, 1883 (n), 
and also where, though she was married before that date; her title 
to the land ha.*^ accrued sincc(u). She can thus dispose of the land 
as a/rmc. sole (p), and. consequently, create lenses of it in the same 
manner as if she wore not under the disability of coverture (q). 

Where laud i.s vosleil in trustees on tra.sts under which a married Kquitabie 
woman is entitled in fee simple for her separate u.so without separate 
restraint on anticipation, she has the same power of disposition in 
equity (>■), and can orciite h ases by deed niiackiiowledgod (j.). The 


wliothcr tho euii'eiuli-v uiul the ucivptance of tho new louse eun Iwedocteil nn-lor 
Iho statute, oven with tho coii>!cnt of the co-owner {Ihttif v. Ilumyhreya (1875), 
tt I. It. I'lq. .33'2, 317). Tho .'ipplication is made by tho inhmt, or bj his guarJiuii 
or other pursuu on hi< boliaU. 

(/) Impifial Loan Vo. v. t^tooe, [1892] 1 Q. 11. 599, C. A. ; Baxter v. Portamouih 
{Karl) (1826), 3 B. & C. 170; Browne v. JoddnU (1827), Llouil. & M. 105; Dane 
V. Kirkn all(Vlacovntet8) (1838), 8 C. & 1*. 079; Molton v. Cainromc (IS 18), 2 Exch. 
487, 503; nfllnncil (1819), 4 Exeh. 17, Ex. Oh.; Beavan v. M'Donnell (1854), 9 
Exrh. 309; 10 Exca. 184. 

(A) Creagh v. Islmd (1845), 2 Jo. & Lai. 509, 520; and see, generally, tiOd 
IiUKATics AND Pkupons OF UxsouJSD AfiKD. For form of lease by committee 
of luniitic, SCO Encycloi'iodia of Forms timl Precodonts, Yol. VII., p. 652. 

(f) &‘o Lunacy ’Act, 1890 (33 & 54 Vict. o. 5) ; and title Lunatics and 
Peusoms of Unsound Mind. 

(vi) 45 & 40 Viet. c. 75. As to murrlod women’s pro].)eity, see, generally, title 
Husband and Wife, Vol. XVI., pp. 321 cf aeq. 

(n) Married Women’s Property Act, 1882 (45 vt 40 Vict. c. 75), s. 2. 

(o) Ihid., 8. 3 ; and see title llusuAND and Wife, Vol. XVI., p. 318. 

i yi) Married Women’s Property Act, 1882 (45 & 46 Vict. c. 75), s. 1; Hope v 
//ope, [1892] 2 Gh. 336, 342; see Re Cnno, MansJUdd v. Mans/uid (1889), 43 
Oh. D. 12, 0. A. 

( 7 ) Seo Re Drummond and Dane'a Omtiaet, [1891] 1 Ch. 524, 531. 

(r) Tayhr v. Mtxuis (1865), 4 Be O. J. & Sm. 597, 604; Pride v. Buhh (1871). 
7 Ch. App. 64, on. But in cufowing an apeement to giant a lease, the court 
could not foi-merly make a docTM agaiust tho monied woman i» pereonem, tho 
contract not bindmg her personafiy; it only had jurisdiction ovor the separate 
property, hence it could not decree spociho performance against her {Francia y. 
ll’iffzeil (181G), 1 kLuld. 258, 261; Aulett v. Aahton (1835), 1 My. & Cr. 105). 

(•) A^m$ V. OanUfk (1861), 12 L OL JL 102,110, 0. A. 

U.L.—xvin. 
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lease does not vest a legal interest iu the lessee, except by estoppel, 
hut operates as a direction to the trustees to hold the land to the 
extent of the term in trust for tlio lessee. If the trustees concur 
ill tlie lease, the lessee’s title is complete both at law and in 
equity (t). 

797. A power of leasing conferred upon a woman may be so 
expressed as to be exercisable only while she is solo (a), but other¬ 
wise it is exercisable by her without the consent of her husband (h), 
and without acknowledgment under the Fines and Becoveries Act, 
1833 (c), daring coverture (d); and this is so although the power 
was conferred upon her while she was unmarried (i*), or during a 
previous marriage (/). 

798. Where land is vested in n married woman, not as her 
separate property, a lease of it may bo granted for a term not 
exceeding her interest under the Fines and llecoverios Act, 
1838 ( 17 ). Under this Act she can by deed dispose of the land 
—and can, therefore, grant looses—as if she were a feme sole; but, 
for the deed to be effectual, the husband must enuenr in it, and it 
must be separately acknowledged by her (/i). If she is seised in 
fee, and her husband is entitled to possession or to receipt of the 
rents and profits in her right, he can grunt a lease under the 
Settled Estates Act, 1877 (i). liut the lease must not include the 
principal mansion-house or the demosnos thereof, nor lands usually 
occupied therewith, and it must bo subject to the requirements of 
the statute (/f). 

799. Where a married woman is entitled to land for life or for 
other limited interest, then, whether she is entitled for her separate 


(t) Taylrjr ▼. Meads (186j), 1 Do G. J. & ,Sin. 597, 601; soa Allen, v. ira//«r 
(1870), L. R. 5 Exch. 187. 

(a) Antrim {Martpiia) v. BueJnm/ham {If'Ae) (1GG3), 1 C.ib. in (Jli. 17. 

(&) Sagden on Powers, 8 th eil.,'l.'}d. 

Ic) 3 & 4 Will. 4, c. 74; see FarwoU on Powers, 2 nd ed., 117. 

(d) Travel's ILady) Case (1725-34), cited in llearle v. f/reft/itojtA (1749), 3 
Atk. 695, 711; Doe d. lilomjield v. Eifre (1846), 3 0. H. 557, 578; affinned 
(1848), 5 0. B. 713, 745, Ex. Cb. It i.<j, apparently, nob exerciBable in favour 
of her husband {Doe d. Hurtridge v. Oillert (1843), o" Q. B. 423). 

(e) Gibbons v. MouUon (1678), Cas. iemp. Finch, 346. A provision that a 
power may be exercised “notwithstanding coverture” dots not prevent the 
donee from exercising it while sole {Doe d. Smith v. Bird (1833), 6 B. & Ad. 
695, 712; and see title Powers). 

(/) Burnet v. Mann (1748), I Ve.s. Son. 156. 

[< 7 ) 3 & 4 Will. 4, c. 74. 

(A; Ibid., s. 77. A lease by a married woman who is toiiant iu tail must also 
be made with the conciurenco of her husband and by deed acknowlotlged {ibid., 
8 . 40), and must in other rc^jioota comply with tho statutory provision os to 
disposition by tonants iu tail (soo p. 360, jwMf). As to soporato acknowledgment, 
see title Husband and Wife. Vol. XVI., p. 381. 

(i) 40 & 41 Viet. 0 . 18. Tlio Icam win bo vaUd against tho husband and 
Rgainat his wife and all persons claiming through or under her {ibid., s. 47). 
For form of such a loube, see Encycloniedia of Forms and Precodonls, 
Vol. Vn., p. 649. 

(A) See p. 365, ^.ost. Where a married woman would, if not undor disability, bo 
under an obligation to renew a lease, she luej, by direction of tiio court, accept 
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UBO or not, a lease can usually be granted under the Settled Land Aft, s*»- •• 
18H2(0i subject to the rcquirenieiits and rGstrictions of tbataiid the Capad^of 
other HfUlod Land Acts (hi). Where a raarried woman, if she Pai^sto 
wore Jiot a married uonmn, would bo a tenant for life, or would 
have the statutory powers of a tenant for life, and is entitled, by tak e Lea ses, 
statute or otherwise, for her separate use, then she, without hor Separate and 
husband, has the statutory powers of a tenant for life (n). W'hevu non-separate 
she is not entitled for her separate use, she and her husband 
together have the statutory pow’ers of a tenant for life (o). A 
restraint on anticipation does not prevent hor from exercising the 
statutory pow ors (j»)- 

800. Apart from statute, a mariied woman's lease of her non- Apart from 
separate freehold proportv.if made hy her alone, is void (</). If the rtatate: 
husband concurs (;•), or if be makes a lease alone (s), this is valid to PI Froeboi/ta. 
ihe extent of tho tciin during their joint lives (/), and if the husband 
survives and het omes entitled as tenant by the eurtesj’, it is valid 
to tho same extent during sucdi tenancy {a). On the death of the 
husband, the lease is void as against the wife and her heir-at-law if 


a aiiiTender and grunt a now Iciise (Infjints’ Property Act, 18H0 (11 Goo. 4 & 

I Will. 4, 0. B. Ifi, 

(0 45 & 4<5 Vid. c. ys. 

(m) 1884 (47 & 48 Viet. c. 18); 1887 (50 & 51 Viet. c. 30); 1889 (62 & 53 
Viet. c. 3(5); 1890 (.5:5 & 54 Vi< t. «. (59). 

(ii) fctottlod Land Ai-t, 1882 (15 A- 40 Viet. c. 38), b. 01 (2). 

(of Ihi'J , a. 01 (3), (41, (5). Tho provisions ol tho Settled Land VeU have 
rendered obsoloto tho ]iowcr nud(T the Settled E.st.(tes .Act, 1877 (40 & 41 Viet, 
c. 18), a. 46, for a huaband to gi-.ant Ica.scs where his wife is entitled to a non- 
cOpartiU* limited interest; but in cufus not covered by tho Settled Land Acts it 
niny still be ncues.^iii'y to have iccuurso to the power of the court to aulhoiiee 
IcQsoB under the Settled Kstiles Act, 1877 (40 & 41 Viet. c. 18), s. 40. The 
nuiri'icd w'oinan must bescjiaratcly oxamiuou as. 50—52); aud, if she is an 
infant, a guardian appoinU'd under the Act docs not ropresent hor eu as to iniiks 
the Bepnrute examination unnoceasai'y {Re RronJirooti’a t^difed Estates (1872), 
7 Ph. A]ip. 323), though under Rpociul circum»ilanccB tho uourt may dispense 
with scpiirate examination, where, for example, the proposed lease is clearly 
bcnelidal and tho oxamiuution would cause delay (Re llaltiday's Sttiled Estatts 
(1871), L. E. 12 Eq. 199; Re Tfmrue^s Settled EstxUs (1872), 20 W. E. 587), or 
the woman's interest is remote (Re De Tablcy's (Zorrf) Setilal EsUifts (1863), 

II W. E. 936; and scoEe MarahnlPa Settled I'.afatts (1872), L. E. 15 Eq, 66; 
Re Kdmorey's (Karl) StitlrdEatutes (18‘i'l), 2G W. R. 54); and stqiarate examina¬ 
tion is not necessary whore tho married woman's interest is her separate 
property under the Maniod Women’s Property Act, 1882 (15 & 46 Viet. c. 75) 
(Riddell y. Errivgivu (1384), 26 Ch. D. 220; Re Rohine(m*a Setthd EaUite (1804), 
38 Sol. Jo. 325 ; compuro Re SmitlPa Eatate, Clrmenie v. IFiird (1887), 35 Ch. D. 
589, 596). As to so|iurato examination, see also Settled Estates Act Orders, 
1878, IT. 13, 14. 

(p) Settled Land Act, 1882 (46 & 46 Viet. c. 38), s. 61 (6). 

to) (foodriyhi d. Carter V. Slraphan (1774), 1 Cowp. 201, 203. 

(r) The wife may now o-xocnto by attorney (Conveyancing and Law of Pro- 
porty Act, 1881 (44 & 45 Viet. c. 41), b. 40). Pormei-ly, if she executed by 
attomoy, tho leaso was that ol tho husband alone (Oardhur v. Eorman (1621), 
Cro. Jac. 617). 

(s) 2 Wms. Saund. 180 (od. 1846), note (9)._ The leaso operates only as 
regards the huHlmnd; consequently the reversion, and the light of distress 
incident to it, are in him (Uarcaurl v. Hyiaan (1849), 3 Exch. 817). 

(t) Eofeman v. Allen (1595), Cto. Elie. 437; nVtrof’s Com (1599), 2 C<>. Eep. 
60 b, 61 b; Toler v. Slater (1867), L. R. 3 Q. B. 42. 

(a) JifRIer v. Majiirariiig (1635), Cro. Car. 397. 
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not made by deed (6); if made by deed it is voidable only (c), and 
it will become effective by acceptance of rent or other act of 
conlirmation (d), or by lior omitting to disaffirm it and allowing the • 
lessee to continue in possession (#')• 

A married woman is equiilly unable to create a lease of her 
non-separate leasehold property by herself; but her hu.sband can 
lease it \Yithout her conourronco, and the lease will bo valid 
against her even though she survives, and although made to 
commence after her husband's death (/). 

801. The disability of a married woman to contract formerly 
prevented her from taking a lease so as to be at once effectual. 
The husband might disaffirm it, though until he did so it vested in 
her (^); and after his death she or her representatives might avoid 
it (h). But now (i) she can take a lease and render herself liable, 
to the extent of her present or fiituro separate estate, on the 
covenants {k). 

Sub-Sect. U.—Mo}'t)jitgor» and Mortgagees. 

802. A mortgagor of land, while in possession, has, subject to 
certain requirements (f), statutory (in) power as against every incum¬ 
brancer to make (1) an agricultural or occupation lease for any 

(i) iraZsa? v. Heath (lod!)}, Oro. Eliz. 656; Parnj v. Ifiwlle flSUflk 2 Taunt. 
180, 181 (uB tu leases by husb.and and uilo); JIaniy v. Thomas (1580), Cro. Ebz. 
216 (as to leases by buabund alone); see Tnruey v. Sturges (1566}, Dyer, 91 a. 

(c) HmaVimn v. Aghorow (1616), Cro. Jac. di? ; see Dutler and Baker’s Ca^e 
(1591), 6 Co. ilep. 25 a, 28 a. 

(d) Jordan v. IKtA-ai (1616), Oro. Jac. .832; Greenwood v. (1020), Oro. 
Jac. 563; Doe d. Collins v. IVdltr (170.SI, 7 Tciin Hop. 478. 

(e) Toler v. Slater (1867), L. II. 3 Q. B. 42, 46. 

(/) Anon. (1602b Poph. 4; Orute v. horrojt (1592), Cro, Eliz. 287 ; IJerbin v. 
Chard (ISO.')), Popb. 90; S. C., sni num. Harbin v. Barton, Moore (k. n.), 395. 
Formerly, if the nusbind roservod the rent to himself it wcut after his douth to 
his personal roprosentatives (Blaxton v. Heath (1618), Poph. 145); but uow the 
rent goes to tbe person ontiilod to the reversion on the lease, and consequently 
goes to the vrLtoor her roprosentatives (Ocnvoyauciiig iind Law of Property Act, 
1881 (44 & 45 Viet. c. 41), s. 10). It is not clear whether tiie lease must bo 
actually granted by the husband; possibly a ooufract to grant it :s sutlicient, 
since this creates an interest in equity (.sliced v. Oragh (1723), 9 Mod. Bop. 43; 
Dnue V. Denison (1801), 6 Yes. 385). As to the grant by tiie husband of part 
of the liuid, see Sgm’s Case (1584), Cro. Eliz. 33. 

(Sf) Co. Litt. 3 a; Btrnine v. Udman (1616), Hob. 203, 201. 

^) Co. Litt. 3 a. 

(«) Having regard to the Married Women's Property Acts, 1882 (45 & 46 
Viet. o. 75), and 1893 (56 & 67 Viet. c. 63). 

(A) Where a married woman is entitled to leaseholds, a surrender of the letiso 
and acceptance of a now lease may bo ordered by the court under the Infants' 
Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), s. 12; see p. 352, ante; bul 
this statute is practically obsolete. For foim of le aso tu a married women, see 
Enoyclui^ia of Forms and Piecodonts, VoL VTT.. p. 651. 

(I) Conveyancing and Tiaw of Property Act, 1881 (44 & 45 Viet. o. 41), s. 18 
(!)• (3); 868 title MoBiaAQE.^ The statutory provisions apply, as far as cii- 
eumstances admit) to any letting, and to an agroement, whothor in writing or 
not, for leasing or letting (Conveyancing and Jaiw of Property Act, 1881 (44 & 
45 Viet. 0 . 41), s. 18 (17)), and they do not prevent the conferring by tbn 
mortgage dood of an express powor of leasing (ibid. s. 18 (14)). As to the effect 
of a lease by the mortgagor under ibid., s. IS, see JJ-Veon v. Queen’s CM, [1891] 

(m) For note (m) see next page. 



Part 1.—Relation of Landlord and Tenant. 


887 


terra not excoeding twenty-one years (w); and (2) a building lease Swjt. 8. 
f(jv any term not exceeding ninety-nine years. A mortgagee of land, Capaeltf of 
while in possession, has the like power os against all prior inoum- Parties to 
brancurs, if any, and as against the mortgagor (o). But the power and 

is exercisable only if and so far as a contrary intention is not *8]ce Leases, 
expressed by the mortgagor and mortgagee in the mortgage deed, Conveyancing 
or otherwise in writing (p). A contract to make or accept such a and Law o£ 
lease may bo enforced by or against every person on whom the ^"^^yAct, 
base, if granted, would be binding (q). 

803.^ A lease by the mortgagor, not made under the statutory Leasea not 
power, is binding on the mortgagee if made before tho mortgage (»•); under 
if made after the mortgage, it is valid by way of estoppel as 
between the mortgagor and the lessee («), but it is void as against ^ ' 
tlio mortgagee (t). In the latter case the lessee does not become mOTt^gor. 
tenant under the mortgagee unless an agreement fur a tenancy, 
express or implied, is entered into between them (a). For this 
})urpose notice given to the lessee by tho mortgagee is not 
Buflicient (6), even though followed by continued occupation by the 
lessee (c). There must bo payment of rent ici the mortgagee, which 
usimlly creates a tenancy from year to year, or other evidence of a 
new tenancy (d). 

522. Tlio lease innst not bo of tlio inortga»cd property and other pro. 

] ••vty lit a singlo ront {Kiug v. Bird, [1909^ K. B. 8U7). It may contain a 
iioiver for the lossce to determine the lease within the term; and it is not inyali- 
(i.itc'l bcutuce it contains an option for the lessee to take a new lease at the 
rnd of tlio tonn, though tho lessco could not require tho mortgagor to grant a 
renewed lease unless the lease was at the time a proiwr one to be granted under 
t’lo statute {thiJ.). Tho moitga^ee, on going into possession, becomes entitled 
to the benefits of the lease as if ho had ueon a party to it {Municipal Permanent 
hiveetmeiit Buihlint/ Society v. iSrdtlA p888), 22 Q. B. D. 70, 0. A.). 

(nt) Under the Couvoyancing and Law of Property Act, 1881 (44 & 45 Viet 
c. 41), s. 18. 

(n) A lease of a mansion-house may include sporting rights over the whole 
oi tho estate {Brown v. l‘etn, [1900] 1 Q. B. 346). 

! o) Conveyancing and Law of Property Act, 1881 (44 A 45 Viet o. 41), s. 18 (2). 

p) Ihul., s. 18(13). 

q) [bid., s. 18 (12). 

r) Mass v. OaPimare (1779), 1 Doug. (k. b.) 279. 

(a) Ahhorne v. Gimme (1824), 2 Bing. 54; Doe d. Downe (Ftscounf) v. Tkomp^ 
ion, Downe {Vincount) v. T}u.m 2 }aon 9 B. 1037; Cuthbertaon v. Irving 

(I MiO), 6 11. & N. 135, 139. B.'c. Ch.; liartcup Co. v. Bell (1883), Cab. & El. 19. 

(0 Keech d. Ifurne v. Hall (1778), 1 Doug. (k. b.) 21; Pope v. Biggs (1829), 9 
i!. & C. 245, 253; Lowe v. Ta/ord (1876), 1 App. Cas. 414, 425. But the lessee 
:i entitled to redeem {Tara v. Turner (1888), 39 Ch. D. 456, C. A.); and a 
inurtgagoo who purchases the equity of rmomptiou may be bound by the lease 
[!^iiiitk V. PhUlnm (1837), 1 Keen, 694); or tho loase may be established against 
tbo mortgagee by nis conduct {Lyaaght v. OalUmn (1831), Hayes, 141). 

(«) Evans v. EUiot (^1838), 9 Ad. & El. 342; Doe d. Prior y. OngUy (1850), 10 
C. B. 25; see Doe d. Whitaker v. Uaha (1831), 7 Bing. 322. 

(/>) Evans y. Elliot, enprit; compare Bincr y. fValt^a (1869), 20 L. T. 326. 

(c) 2'otverson y. Jackson, [1891] 2 Q. B. 484, G. A. 

(d) Doe A. Prior y. Ongley, supra-. Brow y. Storey (1840), 1 Man. & (J. 117, 

I 2 A A tenancy from year to year between mortgagee and lessee arising 
Irom payment of rent does not* import the terms of lease made by tlie 
mortgagor unless such is in fact agreed expressly or by implication between 
l^he mortgagee and lessee {OaMey y. Monck (1866), L. B. 1 Exch. 159, Ex. Oh.; 

Eeith y. Oancia {R.) A Co., Ltd., [f904] 1 Oh. 774, 0. A.). The new tenancy 
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(i.) Settled 
Lud Acte, 
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A lease by the mortgagee, not made under Ibe statutory power, 
IS not binding on tlio moitgagor after redemption (e). Conse- 
quontly, where the lease is not made under the statute, nofc 
under an express power of leasing, both mortgagor and mortgagee 
should concur to grant it (J"). 

804. A lease granted by a receiver appointed by the court is good 
by estoppel as Ijotsv een the receiver and the tenant {g\ and similarly 
an attornment to the receiver by the person in poH.sossion creates 
a tenancy under the receiver by estoppel. The {ittornracnt does 
not enure for the lienelit of the owner of the legal estate, bul 
gives the legal powers of a landlord to the receiver (ft). The lease 
is also binding on the persons beneficially interested if it is for n 
term not exceeding three years, since such a lease can be created 
at the discretion of the receiver (i), but a lease for a longer period 
requires the sanction of the court (j). In order to pass the legal 
estate in the term (ft), the legal owner must be a pai ty to the lease, 
and in practice, where a receiver is in possession, the court directs 
the lease to he made by the legal owner or by the person in whom 
a statutory or conventional power of leasing is vested (1). 

Sun-S ect. 15.—Land. 

(i.^ Lewa hj TAmitvd Owners. 

805. A lease can be granted by a tenant for life under the pro¬ 
visions of the Settled Land Acts, 1882—185)0 (»a). The power of 


goto rid of tho mortpogor’a lr'n>-n (^.Tohuson v. Ji/nrs (lS3!>b 9 Ad. & Kl. 809; 
('urhtU Y. Vlowden (1884), 25 Ch. IJ. 078, 0. A.; I'viicrliay y. Head (Ih.STb 
Q. B. D. 209, C. A.). 

(e) FrankliiisH v. Hall (1864), 33 Bcav. 560, niile-ifl, ii(3rhap.s, whole »he 
gi'aiiting of it was urgent Ufnvptir/ord v. Clay ^1722), 9 Mo<l. J?i‘p. 1). 

(/) Tho lease oporutfs tlinii UP a domiso hythc moitgngco and cuiiflrraatkiii 
by the mortgagor (/><•« d. Iltiruei/ v. rif/awia (18.‘J2), 2 (Jr, & J. 2.‘J2: coin})no 
bmith V, Vaclthwjtou (1831), 1 Cr. & J. 415). Tho leaw fiihould treat the mort¬ 
gagee as tile actual leaeor (sne U’ehb v. IlutscU (1789), 3 Term llc^p. 3i'3 ; 
Saunders v. Metryiocatlur (1865), 3 JI. & 0. 902). As to leases uiulor tho SctiW 
Land Acts, where tho moitgagor is toiiant for UIo, siso iSotllud Jjand Act, IS8J 
(45 & 46 Yict. c. 38), s. 50 (.‘j); and, as to a lease of tho niansion-huuso under 
Settled Land Act, 1890 (5.'1 & .'.4 Viet. c. 69), s. 10, compare Ue Seltriyht’s SeHid 
h'slates (1880), 33 C’li. I). 129, 0. A. 

(y) iJanetr v. Jhtslintjs (IS'.’O). 4 Bing. 2. As to receivers gouerully, so© title 
Reckiveiis. 

(A) Foans v. Mulhiaa (1857), 7 U. & B. .590. Wliero the pTOinuiOS in'® 
already subject to a lease the mero appointiuoiit of tho receiver, wilhnnt 
attornment, constitutes him tho ‘'landlord’’ for tiio puiiiose of tho Landlnril 
and Tenant Act, 1709 (8 Ann, c. 18), s. 1 {Oox v. Harper, [1910] 1 Oh. 480, 
0. A.). See title )5.xEctJTiey, Vol, XIV., p. 53. 

(») Sfiuff V. floldnway (1893), TlauioU’s Cliancory Practice, 7th ed., 1413. 
Ponnerly, it seems, a receiver could not Jet even for one ^enr without the 
sanction of the court ())'i;nM« v. Newhrongh {f^wd) (1790), 1 Vos. 101). 

{j) Aforria v. Eh/u (1790), l Ves. 139; see AftaZe v. Healing {ll-li), 3 Swan 
304, n. 

k) Ls., tho true legal estate as distinguished from a legal ostuto by esto]'P''‘l' 

|f) ShuffY. IJtAdaway, supia; soo (Jibbim v. IlotreU (1818), 3 Madd. 469. 

w) See not«(/f),p. 351, ante. As to Iho persons having the power's of a toinint 
for life, SCO Soillod Land Act, 1882 (45 & 46 Viet. o. 38), s. 58 ; and as to settle¬ 
ments by way of trust for sale, see ibid., a. 63; Settled liand Act, 18^1 
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leasing extends to the settled laud, or any part thereof (n), or any 
nasGiuoiit, right or privilege of any kind over or in relation to the 
.same, and tlie leaso may be for any purpose whatever, whether 
involving waste or not, and for Iho following terms(i.) In the case 
of a building lease, ninoty-niiio years; (ii.) in the case of a mining 
l-'ase, sixty years; and (iii.) in the case of auy other lea.so, twenty- 
one years (o). Tho leaso must be granted with duo regard to the 
iiiloreats of all parties under the settlement (p), and must conform 
to the requirements of the statutesOi). 

A lease may also bo granted by a tenant for life under the Settled 
I'^htates Act. 1877 (r), or under an express power contained in the 
settlement under which the life estate arises («). A lease not so autho¬ 
rised granted by a tenant for life is valid only during his life (f). 


(17 & Viet. p. 18), 8. 7; Re Duniell’a PeitM Esiales, [1894] 3 Oh. TjOS); ami 
litlo .Snn'MCMUM's. Tor form of Icaao by tcnuiit for lil'o iiii'ler the Hottlod 
Liind Acts, bco I'h>cvch)iiicdia of Forms and Prormhml.^, Vul. VII., pp. 2.‘)0,641. 

'n) The principal in.i.u6ion-houRo, and tho pork and lands usiiaiJy occupied 
niorowith, •janiiot ho leased without tho consf'ut of tho trustees or an order of 
(l)c court (Settled IjiuhI Act, 18!M) (53 & •■i-l Viot. c. GO), a. 10); 8CO Snihrlan'l 
\ l>oirn;/er iMrhtfiit) v. Sntliei’Uuid (/)i'/fc), [1893] 3 Th. 169 j e.jmparo, aa to aale, 
/.V Atle^him/'a (Sfan/in.*) ISetiM K-JeUa, [1802] 1 Ch. 5()G, 0. A. ; afUnncil 
*■ h mm. J'rufe {l.nni l/enrtf) v. Ailrsl/tirt/ (l/i/roi'ii). [1892 j A. C. 356. 

^(i) S"'iiicd Ijaiid Aft, 18S2 (45 & 46 Viet. c. 38), s. (i. As to Iniilrling leases 
(iiicludiuff repiiiring .and iiiiprovini' le.n.scs, soo 2p0)(iii.)) see ibid., 

s-'. 8, 10, Ifi; Ilf! PiniicU's SHtled Jlslnirt, aiijira. A ljuihliii;' lca«o or ajjrcc- 

iiH iil miiv be granted with a:i option of purchaBO (Scitled liund Act, 1889 

.M’ iV rr; V.it. 0 . 30), H. 2). As to mining leasi's, bco Settled Land Act, 1882 

(l.'> & 4(1 I'ift. 0.38), sp. 9 'll, 17 ; andti^lo Mines, Mineuai,s, and QuAUiiiiiS. 

',/<) Irfcltlfd Laud Aft, 18S2 (15 &, do Viet. c. 38), r. 53 ; rco Sutherland 
Jhi-hru'i) V. Snthrilniid [Itviio), supra; Cmimller v. Pradlrif, [1897] 
1 (Ml. 315; Mi>lil/naas v. Sii-veits, [lOUl] 1 Uh. 574; He llundmu’i and Wdcoxla 
lUttwl, [1002] 1 Oh. 500, 0. A. 

!'/) Settled laind Act, 1.SS2 (45 & -16 Vict. c. 38), s 7. As to Iho efToot on a 
riU'of tlio loas'C, whore tho best rout has nutb-’cn icsoivc.l, rco lie Ifaiiilman anti 
iVilnfc's f'viihact, supra. As to lea'scs for workin'*ii'.'; dwellings, •'On Housing 
of tho Working CLisscs Act, 1800 673 A 54 Viet. c. 70), s. 74; iScttled Land 
Aft, 1890 (.'13 & 64 Vift. c. GO), s. KS; and titlo I’uiiLic HEALTH Asn Local 
.•\i'MiMRTiiA’U''N. As to sniiiU lioldlMgR, MiO Small Holdings and Allotments 
A>-t, 1908 (8 J'ldw. 7, c, 3(i). ■ 40; and title Small Hor.mxos ano S.uail 
1‘''VELMNO.s. Aa to agricuUni'fd holdings, rco Agricultural lloldinga Act, 1903 
(S ICdw. 7, o 28). s. 3(1 , and title Ani’.irrLTUKE. Vol. I., pp. 237 et sf<j. As to 
n.itjcoto tho trustees of IhoHottlomcnl for tho purposes of the Settled r,nnd Acts, 
1-00 .'^ettlod Land Act, 1882 (45 6 Vict. c. 38), s. 45; Settled Land Act, 18S4 

(17 & 43 Vict. 0 . 18), 8, 6 ; Whri-livitijht v. U attfv (1883), 23 Ch. D, 752 ; Huiten 
V. Iliis^eU (1888), 38 Ch. D. 331; Muyridyp. v. Clapp, [1892J 3 Ch. 3s2, C. A. 
As to ndaxalioii of thu statutory rciiiiirouionts in tho case of leases not 
I'X''ceding twenty-one years, seo Settled Land Act, 1890 (53 & 54 Viet. c. 69), 
B. 7 ; and gciii'raily aa to tho puwur of lo.ising under the Settled Lan.l Act.s, 86(3, 
fill ihor, title Setilements. 

(r) 40 lie 41 Vict. o. IR, s. 46 ; seo title Settlemeots. Tho lease luuRt be ip 
Bccordance with tho sbitiitory roquiremonts, which incindo tho pr^)vi^il)n that it 
Bli.'dI not bo made without impoaclimout of wasto; honco n clause oxompting 
the lo>RCQ from liabilily for fair wo.ar and tear and damage by touq>o.'<t must not 
inseitcd {ihv'ies v. Davies (1838), 38 Ch. T». 400). A ttuumt for life cannot 
Ic.uRc to himself and others i^ltoyre v. Edbroow, [1903] 1 Ch. 836). 
y) See p. 3G1, post, and titles PowKiia; Si!i”ri.EMEATS. 

(() Ilrm/f/ V. Il'iA-innH (1614), 1 llrowiil. 22 ; seo He Smyth, a Lunniii', Ex parte 
'iiilli (iMs), I Swan. 337 ; St/niona v. Symons and Powell (1821). Madd. & Gt. 
but tlio loaso 8llb.si^l8 fur hia lifo, uu'twilhstaadiug tho dutoriaiiiatiou of hia 
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On hiu dccenso it is absolutely void (u). But if the remainder, 
man allows tbo tenant to continue in ijossession, and stands 
by while the tenant expends money on the property, he may, 
bo bound to grant him a new lease (y); and merely allowing n 
yearly tenant to continno in poA'iOssiou for a substantial tinio is 
a recognition of bis tenancy and entitles him to notice to quit (a). 

806. A tenant in tail Ims tlm powers of a tenant for life (6) under 
the Settled Load Acts(<;) and the Settled Estates Act, 1877 (tf). 

lie can also create a lease under the general power of disposition 
conferred by the Finos and Itocoveries Act, 1833 (e), the lease 
in sneli a case being subject to tbo requirements of that statute; 
that is, if there is a piotcctor of the settlemoiit, bis consent is 
necessary to maketbn lease cA'ectual against persons entitled after tho 
estate tail f/); the lease must be by deed (r/) ; and, unless it is for 
a term not oxcc<!ding twenty-(-no years to ooinmonco from the dale of 
the lease, or from a time not exceeding twelve months from such 
date, and the rent is a rack-ri nt, or not lc.<=ia than live-sixths of a 
rack-rent, it must be enrolled in the Enrolment Department of tlip 
Central OJlice within six months after execnlioii {h). 

A lease iiy a tenant in tail, made neither under one of the above- 
mentioned statntf-s nor under an express power, is void as regards 

osl;tle by surioiKler, or even, it Ims Imjoij saiil, by^orfeituro {Sutton’s (Marshal) (\itr 
(ITOl), 12 Mod. I’op 567). As to covouants for rcnowiil enUo-ed into by a Ih.qil' ,1 
owner, BOG Macurlueu v. Itlumldl (178J)), 2 Hidir. Purl. Hop. Ill); Ifu/i,tiis v, 
(1821), 3 Bli. 112, U. L.; v. Tuoheij (185K), 8 1. C. L. R. I'.JO, Kx. Th. 

(«) Ifoe d. Simp-m v. WnfcAcr (1778), I l)ou|i». (k. n.).'>0; Itoe d. •Jonluii v 
n'orrf (1789), 1 Ily. Bl. 98; I/oe il. IWer v. Archer (1790), 1 Bob. & P. o.'ll. 
Henco the romuindonaan cannot conllrm tbo lease {James d. Aiihey v. Jcuhiis 

! 1758), BiiUcr, Law of Ni-i Piius, 7th ed. 80 ; J^tilciru d. Yale v. Cliuifh 
1776b 2 Cowp. 482; Dee d. Simjison v. Hutches, mpia; Lwl/ord v. Uarlcr 
1786), I Tcim JiPp. 90; Doe d. JoVifft v. SijboKm (1788), 2 Kap. 677); ihou;>h 
tho receipt of rent will oonslitnto n yearly Icnuncy niidor tho reniaiuderiu.m 
(see Doe d. Mmtin v. Watts (1707), 7 Term E<‘p. 83); and the teiiunoy will 
commence from tho day and bo on the lei ins of tbo original doinisc, so fiir ;is 
applicable to a yeaily tenancy {Hoe d. Jordan v. Ward, supra)', but to have 
tms effect tho rent must bo suilaolo to a tenancy from year to your (see Jteytu-'-is 
V. Ileynolds (1848), 12 I. Eq. H. 172); the ipccipt of a noininal aum as “ehirf 
rent ” will not snfHce {Smith v. Wtdlake (1877), 3 C. P. D. H), 0. A.; compare 
Jegon v. Yit inn (1865), L. It. 1 P. 9, as to infant remaindomaii). 

(a) Pee Stiles v. Cowjur (17.19), 3 Atk. 692 ; JfartlcasUe v. Sbafto (I79.'i), 

1 Anst. 184; Dann r. Spiirr-er (1802), 7 Ves. 231, 236; Dillmg v. Arniit'’.fe 
(1805), 12 Ves. 78, 86; and compare Itoues v. Kant London Water-works (18l^;, 
3 Madd. 376, 384; O’Fay v. Ihuke (1858), 8 I. Ch. B. 611. 

(a) Doe d. Cates v. Somerville (1820), 6 B. & C. 120, 132; O’Keeffe v. WidJi 
(1880), 8 L. B. Ir. 184, 0. A.; and the acceptance of a lessee by the remainder¬ 
man will impart into tho new tenanoy a covonunt by the lessee to repuii 
{Monogh t. Allryne (1873), 7 I. B. Eq. 487). 

(6) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 68 (1) (L). 
fe) See noto^iX p. 361, ante. 

[d) 40 & 41 Viet. c. 18, h. 46, which confers tho powers on a person entitled in 
possession for an estato for any life, ov for a term of years determinable with 
any life or lives, or for any greater estate.” 
fe) 3 & 4 Will. 4, c. 74, s. 15. 

(h Ibid., 8. 34; as (.0 who is ” protector of the settlement,” see ibid., a 22, 
and title SKrTLEUBNTS. 

{a) [bid., a 40. 
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poisons entitled after the estate tail (i); bat as against the issue 
in tail it is voidable only (ft), and may be either expressly or im¬ 
pliedly confirmed by the Jicir in tail {1). 

(ii.) Leases under Powers. 


SSOT. 8. 

Capacity oi 
Parties to 
make and 
take Leasea 


807. Leases of settled land may also be granted under express 
powers of leasing vested in trustees or other persons (m). A lease {^®” 
granted under a iioivor of leasing contained in a settlement or will trustees eta 
must conform strictly to the terms of the power; otherwise, if 
granted by trnstees, it will bo bad in o<]uity as a breach of trust, 
notwithstanding that it may be valid at law by reason of a sufficient 
legal estate in the trustees (n); if granted by a tenant for life it 
\\ ill he void as against those entitled in remainder (o); but if granted 
by n tenant in tail it will, as against the issue, be voidable only (p). 

As between the parties to the lease, it is in any case good by way 
of estoppel Under a power to leaso “ to any person or persons ” 
a lease may be granted to a limited company (r). Under a power 
lo grant building leases, flic lease must impose an obligation to build; 
hence a mere repairing lease is not justilied by the power (/;). If 


(t) Co. Lilt. 4d L; Andrew v. Vearrt (1805), 1 iJos. & P. (if. it.) 168. 

\k) (!o. Litt. 45 b; Iiedfor<Ps [Karl) Oa^e (158G), 7 Co. Bop. 8 a. 

[l) For iiisinnco, by acuc])taiiro of xtsnt {Hlil-s v. Onwptr (1749), 3 Aik. 092, 
303; Due d. Hoiitlionse v. Jenkins {1829), 6 Bing. 469,476; see Due A. Phillips 
V. Ilullinifa (1847), 4 C. B. 188); and as lo Kpcfifio peiforui.mce of an agreeinont 
for a loaso nrl made in accordance with a shitutoiy power where tbo reinainder- 
iiiaii has accepted rent, see Osb</rii v. Marlhorontfh (Duke) (1806), 14 L. T. 789. 

(m) 'llioro IS some authority that, in the ahsonco of a power of leusing, the 
ti iistees may make a leaso which is reusuuablo and which is in accordance with 
tho fair manugeuicnt of the estate (M.-fi. v. Ouirn (1805), 10 Ves. 655, 560; 
MiiltlleUm v. /Ws/wM (1800), 13 Vca. 266, 208); and a lease for ten years has 
been held to he proper (Aay/ur v. ArnilI (1830), 1 Buss. & M. 501j; but this 
lust caso has been in etfoot overruled (fte thaw's Trusts (1871), L. E,. 12 Eq. 
121); see Tl'wd v. i'affcaon (1817), 10 Beav. 541 (mining lease); and a trustee 
ciuinot Bitfoly do inoio than let from year to year (lutspntriek v. IJariwy (1882), 
11 L. R Ir. 36, C. A.; Jle North, darUm v. (hnnherland, [1909] 1 Ch. 025 i,loaso 
of brickfield)); astoiencwal of leuws by trustees, see Jiellritujcr v. /llutjrave 
(1847), 1 l)o O. & Sm. 63 ; Hodgts v. Diagram (1854), 18 Bcav. 404. Trustees 
for sale cannot in gemwal grant a leaso (Knms v. Jaekaoii (1836), 8 Sim. 217); 
Olid see title TnrsTs akt) Trvsieks. 

(») Dowes V. JSast Loni/on Trafer-i(;orft4(18]8), 3 Madd. 375, 383; compare i7oe 
d. Dhrewsbury (Kart) v. (1822), 5 11. & Aid. 363; Doe d. E'jremunt{Lorij£^ 

V. IleUiugs (1842), 6 Jiir. 821; and as to leases under a statutory power, see 
I'mrse v. Morrtee (1834)t 2 Ad. & Bl. 84. 

(o) Doe. d. Pultemy v. Cam a (La/ig) (1794), 6 Tenn Bop. 567. Consequently the 
le,iso cannot he confirmed by accoptanue of rent by the romaindennan or other- 
wi.se; SCO p. 360, ante. 

(p) Pee «»/prfT. 

(q) Yellowly v. Oower (1855), 11 Exek. 274. A tenant for life who agrees to 
grant a lease for a term in excess of the power is bound to carry out his agree¬ 
ment to the extent of his own interest (compare Byrne v, Acton (1722), 1 Bro. 
Purl. Cas. 186; Dyas v. Cruise (1846), 2 Jo. & Lat. 460) with compensation 
iLtsUr T. Vrmnme'in (1867), 2 T. B. Eq. 13-1). But the roiuainderman cannot 
nave specific pcrfoimance of the iigiwmont: see Ricketts v. Bell (1847), 1 DeG. 
& Sm. 335. As to an infant remainderman, see Brxmmell v. Clavering (1722), 
3 Pwan. 690. 

(r) Rt JeffemKs Trusts (1882), 61 L. J. (on.) 607. 

is) Jones d. Cowper v. Verney (1739), Willes, 169; IfaRett to Martin (1883), 24 
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the power requires that the lessee shall not be made dispuniBhable 
for waste, the lease must uot contain a covenant hj the lessor to 
repair (t). 

808 . Under a power to lease lands nsnallj deini.sed, lands 
which have been previoiiHlji^ demised, although uot together, may 
be included iu (.ho same lease (a); but not lauds which have not 
been leased for a considerable period, such as twenty years {b). A 
direction that the usual rents shall bo reserved has the same effect, 
and prohibits a lease of property which has not been previously 
let (c). A power to Icaso land or any part thereof authorises leases 
only of the corporeal substance of the land, and hence it does not 
permit a lease of part of the land with an easement over the rest (d). 
If the power docs not mention mines, a lease may be made of 
open mines, but not of unopened mines ; if the power mentions 
mines generally, and ihoro are any open uiinos on the land, then 
these only can be leased; but if there are no open mines a lease 
may be made of unopened mines (r). 

809 . The term created by the lease may be less than the period 
authorised by the power (/); if it exceeds this period it is good to 
the extent of the pei iod, but void as to the excess (y); and a lease 
for the .specified period—as twenty-one years—may bo made deter¬ 
minable at the option of oitlior lessor or lo.s3ce within the period (/il. 

Oil. D. 621;. But a repairing Icaao nenJ nut specify particular repairs or a par¬ 
ticular puni to be spent in repairs; it is Huflicieut tnat it cuntains the usual 
covenants to repair and to yield up in repair {Kaaton v. J^rutt (186.‘1}, 2 II. & 0. 
676, Ex. Ch.); Truacoit v. Diumoml Jtmk JSoring Co. (1882), 20 (3h. D. 251, 
0. A.). 

(t) Yellavily v. Qowtr (1855), 11 Exch. 274. But a provision for tho lessee to pull 
down and rebuild does uot permit “ waste ” for 1 his pm poso (/tor d. Etiremotit (A’c/4) 
▼. Stephens (1844), 6 Q. B. 208; Morns v. lihythtl Jeit Colliery Co. (1858), 8 If. & 
N. 885, Ex. Ch.); as to a clnu.se porinlUing wo.ste where tho power is unliniitcd, 
see Muskerry v. Chinnery (1835), Tj. & Q. temp. Sugd. 18.), 228; Shcehy v. 
Muskerry {Lord) (ISoO), 7 01. & Eiii. 1, IT. L.; Sheehy v. Muskerry (Lorrdj (ISlSli 
1 H. L. Gas. 576. As to a direction tluit " usual covenants ’’ shall be inscrtou, 
see Medwin v. Sandham (1789), 3 Swuu. 685; uud p. 388, pod. 

(a) Doe d, Egremont {Earl) v. Stephens, supra. 

(5) Sugden on Bowers, 8th od., 728; seo Co. Lilt. 41 b. But trustees can¬ 
not include in one lease i)roportio3 belonging to diifurcut trusts {Tolaon v. 
Sheard (1877), 6 Ch. D. 19, C. A.). 

(c) l*omery v. Darlington (1790), 3 Term iU'p. 665; Doa d. Barildt v. Bendle 
(1814), 3 M. & 8. 99. 

{d) DayrtU v. Kt>are (1840), 12 Ad. & El. 3.)G ; see Brown v. Peto, [1900] 1 
a B. 346. 

(e) Ckgg v. Rowland (1866), L. B. 2 E'p 100; Ite linskerville, Baskerrilfe v. 
BaakerrilU, [19101 2 (..'ll. 329 : compaio Be Hurker, v. IJnrker (1903), 88 

L. T. 685; see title Mixes, MixEii.M.B, and (1i;ahi’.i£.s. 

(/) Jshenoood v. Oldknow {ISlo), 3 M. fr 8. 382. 

(p) Alexander y. Alexander (1755), 2 Ves. Sen. 040, 644; Campbell v. Leach 
(1775), 2 Amh. 740. A power lo lease for a term not exceeding twonty-one years 
or three lives authorises eitber n chattel interest or a f rnohuld inhirost, and wnicli- 
ever iutoiest is created mii.st be williin its proper limit. Hence a lease for 
ninety-nine yesirs deteriuinablo on throo livt's is bad, since it is a chattel interest 
and is in excess of the twenty-one years {Hoc d. Bnine v. Prideaux (1808), 10 
East, 158). 

(A) EdwarJa v. Millbank (1859), 4 Ili’ow. 606. This was doubted in Lowe v. 
Bwi/t (1814), 2 Ball & B, 620,536; and see Mnalcerry v. Chinnnry (1835), L. * O’- 



Part I.—Rblation of Landlord and Tenant. 


868 


If no period is specified, the intention of the settlor in this respect Sect. 8. 
must oe gathered from all the relevant provisions o! the inatru- Capacity of 
ment(i). The term must begin and the lease take effect in Parties to 
possession at once (j), unless a lease to commence in j'uturo is “ake and 
expressly or impliodly authorised by the power (ft). But an agree- Leases, 
nient for a new lease may be made before the determination of the 
old one (i). 

810 . The powder frequently requires that the lease shall be “ at the Rent and 
best rent (///)•” This procludesajiy linn being taken ; foranyadvan- 

lago obtained by the lessor over his successors is decisive that he has 
not obtained the best rent («). But the donee of the power need 
not accept the highest rent offered. 11 o must have regard to other 
(■(aisidorations which would influence a prudent owner, such as the 
Kolvoncy and eligibility of the propo.sing tenant («). If, however, a 
tenant for life is empowered to grant such lease as ho thinks proper, 
it appears to bo no objection that he exercises the power so as to get 
a benefit for himself at the expense of the estate (p). 

811 . In favour of a pm chaser for value ei|uity will .relieve Validation 
against the (lefeclivo execution of a power, thoi'.gh not against its pfdefeotiTe 

16 &SGS I 


i Kill Siigfl. IHo, 5129; Mm?,erry y. VhiniuTij ^1935), L. & G, temp. Plunk. 182; 
,'i'ichy V. Miiaherry {J.t.rd) (is:!9). 7 (?I. & Pin. 1, II. L. 

(i) I'ift'Oi V. (18(38). 1j. It. >3 U. L. 283, where iho puvter vuis held to be 
T -tric.ted to mining leases for (he life of the tenant for lit*; uomparc Shcchy ▼. 
jliis/.-irrii (f.nrd) (1848), 1 If. L. (’as. 076, 09«3. 

{j) tiuaacx {(tunics'') v. UVo//! (1082), Cro. Kl'Z. 5 ; FilziKiHiam’a ('ai>e. (1604), 
6 (.’o. Hop. 32 u, 33 a ; Uliec/imh v. Ilamkina (1613), Pro. Jiic 31.S ; ISoioiav. Kaat 
I.'iudon WaUr-wurha (1818), 3 Madil. 370 ; Due d. Allan v. (.'alvn't (1802), 2 East, 
1)76: see Due d. Mou7it v. Ihieria (1780), 4 Doug. (k. li.) 306. I'or this purpose 
II •s^.e.dsion includes receipt of rents {(roodtitle d. Cfarges v. i'uaucan (1781), 2 

I 'wllg. (K. u.) 065). 

(t-) Sugilcn oil PoworM, 8th ceb, 753. A covenant for renewal mur bo inserted, 
i'.it It wUl not bo eiTcctivo unloss .at tho tinio of renewal the conditions of the 
new lea-so as to rent and otliexwi>iO aro pi-opor for a lenso under the power {Dyaa 
V. Cruiae (1845), 2 Jo. & Lat. 460, 480 ; dm Light and Cuke Co. v. 'I'owse (1887), 
'i'i Oh. D. 519 see Ilarne’t v. Ytelding (1S06), 2 Sell. & Lef. 649, 009). 

(/) Shannon \. lirmhtreet (1803), 1 Sch <Sc Lof. 52 ; Doicell v. Dew (1842), 1 
V a 0. Cli. Cas. 315. 

(/n) See Ellard y. Llandaff {Lird) (1810), 1 Pall & P. 211. 

'n) Moutgamcry v. Charteria {Earl or ircmi/si), Riiccleurh {Diike)\\ Monlyomery 
. *)niniaherry Lenaea) (1817), 6 Dow, 293, 344, 11. L. Tho lease is not necessarily 
V'lid beciiu.'W it includes land hold under a different title and reserves a single 
{Hfuikerry v. Ohiniiery (1835), Ij. & G. temp. Sugd. 180, 230; but see Reea 
•* t'r.rhina v. Phillip (ISIO), Wight. 69). 

(o) Dae il. Lairton v. Rmlch ffe (180S), 10 East, 278; Dyas v. Cruise, supra, 
at p. 482. Where a leaso was granted in consideration of the rent and also of 
n coTonant by tbo lessor to exociile improvements, it seems to havo been con- 
siilored that this was evidence that the best rent was not reserved (A'l-e d. 
I'-rkelry {Earl) v. York {Arrhhi'.Jw}i) (1805), 6 East, 86), but this is oul.v an 
clomont to bo taken ijito considemtiuii; wlictlier the lioat rent is reserved is a 
((uestinn of fact, and tlie oovonaut pxilling iiuprovemeuts on tho tenant may be 

II proper moons of securing an adequate rent (sec Shannon v. Piradstreet, aiipra, 
ill p. 72). 

(p) Moafyn y. Lancaster, Taylor v. Maslyn (1883), 23 Oh. D. 533, C, A. (where 
liKi tenant for life, under a power to grant such mining lease as he ehouJa think 
KopoT, granted a loose at a peppercorn rent byway of morigago to eeoure a 
•'lun of money advanced to himself); oinpiive Muakerry y. Chinnary (1636), 
b. & U. fe»ip.‘£ugd. 185, at p. 225. 
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Landlobp and Tenant. 


SaoT. 8. 

Gapacilv of 
Parties to 
make and 
take Leases. 

(1.) In e']uit j. 


(ii.) By 
statute. 

LenM!? Act, 
]84ii. 


non-eseention (g;). For this purpose a lessee is a puruhasor for 
value (r). Consequently, where a lease is void nt law through 
failure to comply with a mere formality required by the power, 
equity will relieve against the defect and will enforce the granting * 
of a valid lease (s). Upon the same principle a contract by a 
tenant for life to grant a lease under a power may be enforced after 
his death against tlie remainderman (t) or may bo properly carried 
ont by trustees (a). 

812 . In addition to the above general doclriue of equity, 
statutory provision is made for validating leases wlieve there has 
been a deviation from the terms of the power. Under the Ijeascs 
Act, 1849(1;), if the lease bus been made in intended exercise 
of the power (c), and has boon made bond fide and the lessee has 
entered under itOO, it is to be considen d in equity as a contract 
for a grant at the request of the lessee, or his reprosentativi s or 
assigns, of a valid lease to the same effect as the invalid lease, with 
any variation necessary for compliance with the terms of the power; 
but the lessee is not entitled to a variation, if the reversioners are 
willing to (’onfirm Ihp l^npe without variation (’;■). On t.ho other 


{q) Shannon v. Brail street 1 Sch. & Lcf. o2, 02; compare KUani v 

Llandaff {Lori() (ISIU), 1 liall & 13. 241. As to oxcciiiioii and atieetatiun, it is 
sufficient that if tlio louse is by deed attested by two 'nitnesscs, notwithstandiiij' 
that further or olhor formalities are requii*ed by tho terms of the power {Law 
of Property Amoadmout Act. 1809 (22 & 28 Vict. c. 3j), s. 12); and see title 
PowEits. Eti^uitv will not relieve against the dofvotive oxocution of a power 
which is orifrinally in its nature legal, such as a statutory power {DarliHgton 
{Earl) v. PuUen^ \ma), 1 Cowp. 200, 207). 

(r) Camphill v. Leach (ITTo), 2 Anib. 740, 748; Lot^ v. lianhin (1822), 
Sugden on Powers, 8th ed., 896,11. L., per Aimorr, C.J., at p. 900; Re Kina's 
Lemehvld Estates, Ex parte East of London RaiL Co. (1878), L. P. 16 JCq. 621, 
626; Shephmrd v. Iti-etham (1877), 6 Ch. D. 697 (as to premium); compuiit 
Donnell v. Cliuich (1842), 4 I. Kq. It. O.'iO; but perhaps a les^eo ui a rack-rent is 
not entitled to tlio iuteiqiosition of equity unless he has expt'ndcd money on lliu 
estate or there are other special circumstances which would make it unjust to 
deprive him of tlie lease; see Sugden on Powers, 8th cd., 667. 

(s) Doe d. Collins v. ireiler (1798), 7 Term Rep. 478, 480; Clark y. Smith 
(1842), 9 01. & Pin. 126, 141, if. L. But where a nec<'ssar5' consent has not 
been obtained, the court will not enforce an .igroeraent for a learo under the 
power {Lanrmaon v. BntUr (1802), 1 Sch. & Lof. 18). 

(«) Shannon v. Bradatreet. supra; Doirellv.Dew (1842), 1 Y. & C. Ch. Cas. 34'i. 
It IS assumed that tho contract was binding on the tenant for life {Morgan v. 
Milmau (1863), 8 De (L M. & O. 24; Kcnnan v. Murjihg (1879), 6 L. R. Ir. 108; 
(1880), 8 L. 11. Tr. 286, 0. A.). An equitable ground for enforcing it, such s" 
pait pni-formance, is not available against the rcmaindoi’inau {Shannon v. 
Bradatreet, aujira, at p, 72; see Blore v. Sutton (1817), 8 Mor. 237; Lowri/v. 
Dufitrin {Lonl) (1889), 1 L Kq. B. 281; Morgan v. Milmnn, supra, at p. 38;, 
unless he has brought himself within the equity by lying by while tlie pert 
perfoimance was «‘oiitiiiued aftei- the death uf tho tenant fur life {Stika v- 
Counier (1749), 3 Aik. 092). 

(a) Bavia v, Harford (1882), 22 Ch. D. 128. 

{h) 12 & 13 Vict. c. 26. The Act does not ujiply to leases by ecclesiastical 
oorporations or to leases of charity property (f6iri., s. 7). 

(r) If the lease cannot take cffecl except under the power, it is deemed to be 
grant' d in the intended exercise of the power, although the power is not tefened 
to {ihit/., 8. 6). Tho lease must not have l>eon made by a stnmger to tho power 
N^h London Rail. Co., City Branch, Ex parte Cooper (1805), 2 Drew. « Sm 

V. Gough {l.ord) (1878), 1 L. R. Ir. 331, C. A- 
(f) lisases Act, 1849 (12 & 13 Vict. c. 20), g. 2. The Act doei not assist a 
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hand, if the reversioner wishes to confirm the lease, the lessee is Sccr. 3. 
bound to accept such confirmation if). Consequently the lessee is Gapactfer of 
entitled to have either a confirmation of the invalid lease, or a lease Parties to 
varied so as to conform with the power, but which form the lease 
shall take is at the option of the reversioner. The Leases Act, take Leases. 
1849 ig), further provides for the case of a lease granted in the Leases Act, 
intended exercise of a power (/i), where the lessor is not at the 1850* 
time capable of granting it, but subsequently becomes capable. 

The lease becomes valid as soon as he becomes thus capable of 
granting it (<). 


(iii.) Ltaset under Authoriti/ nf the Court. 

813 . Where a lease cannot be granted out of court under a Lenses undei 
power in tho settlement or a statutory power, it may Usually be aathority of 
granted, with the authority of the court, under the Settled Estates 
Act, 1877 (k). The court, if it deems it proper, and consistent 
with a due regard for tlie interests of all parties entitled under the 
soltlenieiit, may authorise leases of any settled estates, or of any 
rights or privileges over or affecting any settled estates, for any 
purpose whatever, whether involving w'aste dr not, for'terms not 
exceeding, for agricultural or occupation leases, tweuty-one years in 
England and thirty-live years in Ireland; for a mining lease or 
lease of casements, forty years ; for a repaiiing lease, sixty years; 
and for a building lease, ninety-nine years; but, except as to 
agricultural leases, leases for longer terms may be directed, where 
this is in accordance with the usual custom of the district and 
beneficial to tho inheritance (0. The court cannot authorise a 
lease whore an application to I’m liament for the same purpose has 
been rejected on its merits (m ); nor a lease in excess of one which 


loose which is of a differeut nature from that outhoiiscil by tho power illalleU to 
Martin (1883), 24 Ch. D. 624), or where tho loaso is in the form iutended by the 
portios(f/(/A Lvjhi and Cole Co. v. Towae (1887), Ch. J). i>19, d39); nor docs ii 
eiiiihle motters of sab.Hta»ce to bo cured [ReNewtll and Ncriirs Contract, [1000] 
1 Ch. 00, 04 (uveiTuled, on another point, lie 0}adi>toue, Gladstone v. Gladstone, 
[1000] 2 Ch. 101, C. A.)); nor does it enable a lease wliich is invalid, because 
part of tho premises cannot bo (Icmiscd, to be turned into a valid lease without 
this part [Sutherlund [Dowager Ducheis) v. Buthirland [Duke), [1893] 3 Ch. 169, 
194; Brown v. Beta, [lOOO'j 1 a lb 316, 3do; aHinned. [1000] 2 Q. B. 6d3, 
C. A.; Ktuu V. Bird, [1009] 1 K. B. 837. 

. (/) liOasAs Act, 1850 (13 & 14 Yict. o. 17), s. 3. The confirmation may be 
by memorauduin or note in writing, sigu^ by each of the parties or their 
agents. Tho offout is to validate tho lease ab iniiio [ibid.). The confirmation 
may also be by more acceptanco of rent, provided u receipt, memorandum, or 
note in writing confirinifig tho lease ia signed by iho person accepting the rent 
or his agent [ibid., s. 2) (As North London Bail. Co., City Branch, Kx parie 
Coo/ier (1864), 34 L. J. (cu.) 373, .378). The Leases Act, 1850 (13 & 14 Viet. 
0 . 17), repealed tlio I.oaEOs Act, 1849 (12 & 13 Viet o. 26), s. 3, under which 
acceptanco of rent was not a confirmation of the lease. 

(fA 12 & 13 Viet. c. 26. 

(/»} 8co note (c), p. .'164, ante. 

ft) Tjoascs Act, 1840 (12 & IS Viet o. 26), s. 4. 

(A) 40 & 41 Viet. o. 18. 

(2) Ibid., s. 4; and sec ibid., and ss. 5—16, 40, 48, M to further statatoiy 
powen and Teq,uirementB ; u to procedure, see tbtd., as. 23 — 31,41. 

(tn) Ibid., I. 32i 
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might Ijavo been authorised in and by the settlonicnt by the 
settlor {II)- 

Sub-Sect. 1G, —rniiasiHes and CoUejrs. 

•a 

814 . Leases of hinds of tlie universities of (Xviord, Cambridge, 
and Durham, and of the colleges in those universities, and of the 
colleges of Winchester and Eton, are granted under the Universities 
and College Estates Act, 1898 (o), which applies to these corjiorations 
the powers conferred on a tenant for life by the Settled Land Acts (p). 
For the jjui'poses of leasing, any of those universities or colleges {q) 
may exercise any of such powers; but the power of granting 
building lenses with an option of purchase (r) must not be exorcised 
without the consent of the Board of Agriculture and Fisheries, and 
capital money payable on the exercise of any such option is to be 
paid to the Board («). In adapting the Settled Land Acts ( p) to the 
case of universities and colleges, references to a university or college 
and to land belonging to a university or college are to be substituted 
for references to a tenant for life and settled land ; and tho Board 
is to be substituted for the trustees of the settlement and the 
court (f). 


Dislinction 
between lease 
and agree¬ 
ment for 
lease. 


Part II.—Agreements for Leases. 

Sect. 1.— Distiiu'tinii hdircm Lcosf and Aijn'cnifut for Leone. 

815 . An inFlnimfcut by which the conditions of a contract of 
letting are iiually ascertained, and which is intended to vest the 
right of cxclueive possession in the lessee—either at once, if the 
term is to commence inmicdiatcJy, or at a future date, if the torm 
i.s to commence subsof|uently—is a lease; it is saiil to operate by way 
of actual demise, and when the lessee has entered under it tho 
relation of landlord and tenant is fully created. An inslrnmcut 
which only binds the parties, the one to create and the other to 
accept a lease hereafter, is an agrecmciit for a lease, and although 
the intending lessee enters, the legal relation of landloi-d and tenant 

(»') Htiltiud Estutcfl Act, 1877 (40 & 41 Viet. c. LS), s, 30; and as tobiicb 
leases, f,ce, fni-thcr, title Surrr.UMhNTS. 

(e) 01 & G‘2 Viet. c. 5lt ; this repeals the provisiens as to leiiniii;; voittaiiied 
in the earlier Tbiivorsilies and Collogo l'’stiilr.s Acta, 1858—1883 (21 & 2a 
Vict. Cm 4'1; 23 A 21 Vii-s. c. 60; 43 &' 44 Viet. c. 415); and see title Education, 
Vol. XII.. p. S)3. 

(;i) For these Acts, fti.c nule (A), p. 361, ante. I’or the statutory powers of a 
teniiut for life, see p]i. .‘168, 360, onlv. 


(a) Univerfiities and College Estates Act, ISOS (01 & 62 Vict. c. 6.7), s. 7 ; eoe 
•Iso Universities and College ICbtitcfl Aot, IA68 (21 & 22 Vict. c. 41). pre.nuhlc. 
fr) See note (o) p. 369, tnUt-. 

{>) UniversiticB and CoUepo Estates Act, 1898 (61 & 62 Vict. c. 56), s. 1 
rbvi, Sched. I., Part I., Bpociti(;ally applies to nniversitieH and rollcgoa coiduii 


portions of tho Settled Tiand Aots, 1882- -iSttO («ee n(tlo (A), p. 351, ante), which 
include Uie sections relerant to puwei’s of loiuiing. 

(0 Universities .sud Collfgu Estalos Act, 1808 (01 & 02 Vii l, c. 55),Sohe<l. 1., 

Tr A... T.«i.__ a _r - •-» ii_ ' i . 
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is not created (u) uuloss he also pays rent, in which case he becomes 
tcnsiut from year to year, upon the terras of the agreement so fai¬ 
ns applicable to a yearly teuancy(M)). If, however, a question of 
the legal rights and liabilities of the parties arises in a court which 
has jurisdiction to order speciiio performance (a) of the agreement, 
and if the agreement is one of which specific performance will be 
ordered, then the parties are treated as having the same rights and 
as being subject to the same liabilities as if the lease had been 
granted; consequently the lessor is entitled to distrain, and the 
lessee, on the other hand, is entitled to hold for the agreed term (6). 

816 . An instrument is usually construed as a lease if it con> 
tains words of present demise (r); and although it is called an 


(w) Thus, apart from the doctrine of H a/sA v. I^onaJak (1882), 21 Ch. D. 9 , 
0. A. (hoc nolo (i), Vw/m), the landlord cannot distrain {Dmk v. Hunter (1822), 
5 B. & Aid. 322); and see title Disthehs, Vol. XI., p. 121. 

(ju) Mtmn V. Loirjoy (1826), Ky. & M. 355; Rifhardson v. Gifftvd (1834), 1 
.All. & I‘U. 5*2. As to wluit U'miB are applicable to a yoaily tenancy, see p. 441, 
}>oaL Such a tenancy is dolorminablo by six imonths’' notice; see Morgan d. 
Dowding v, Uisarll (1810), 3 Taunt. G.'i. For of tifrioement for a Icaso, see 
Fm-yclopcedia of Fonns and I’roccdents, Yol. VII., pp. I(i3 tt aeg. 

(d) Sno titio yrKon-’io Peri-oku\nce. 

(5) TIWs/i V. Lomdale, aupra; Lmvther v. Heaver (1889), 41 Ch. D. 24S, 264, 
C. A.; seo Allhvaen v. Urooking (1884), ‘26 Ch. Jl. 559 ; He Mavqhan, Er farte 
Monkhouae (1885), 14 Q. B. D. 956; Crump v. I'cmple (1890), 7 T. L. E. 120. 
('ovonants will run with Iho reversion notwithstaudin!; that there is no lease 
under'■"al (.l/«a«7i'sfcr Hrewerg Co. v. Coondja, [1901] 2 Ch. 608, 0131; and see 
note ("), p. 5SG, pnit. Lf the lessor re-enters under an order of iho court, ho ceases 
to l»o entitled to tho benefit of the doctrine {Mitrgatrogd v. Old Siikatone eir. Coal 
and Iron Co., Ex parte ClMrl&worth (IS95), 44 W. E. 198). The doctrine doos 
not apply whero the question arises in a court not having jurisdiction to order 
speciiio pcrformaiico of tbo ngn'cmout; thus, if the v.iliie of tho property 
(see Angel v. dag, [1911] 1 K. B. 667 ; titlo Corsn’Y Courts, Yol. VIII., 5 . 444) 
exceeds £500, the agrccinont cannot be tn'ated as a Ica<tc in proceedings in the 
county court (/'Wrr v. Jheves, [1892] 2 Q. B. 2 .W, C. A.; but seo Judicature 
Act, 1873 (36 & 37 Viet. c. 66 ), ss. 89, 90; Judicature Act, 1884 (47 & 48 Viet, 
c. 61), H. 18). Xor docs it upnly where tho circumstances are such th.at speciilc 

{ )orformance wouhl not bo ordered (see p. 379, po«4). Thus if, owing to breaches 
>y tho tenant of tlio proposed covenants, the landlord would already have a 
right of re>ouLry, the tenant cannot hare specific performance, and consequently 
ho has no such equitable right to tho term as will saro him from liability to 
ejectment (Coafaworlh t. Johnaon (1886), 55 L. J. (q. B.) 220, C. A. ; Swain t. 
Agree (1888), 21 Q. B. D. ‘289, 0. A.). In consequence of tho abolition of the 
distinction Mtween stamp duties on leases and agreements for leases (seo p. 377, 
post), and of tho enhanced elTect of op'eomonts under the doctrino of TFafsA v. 
Lonsdale, supra, questions ns to whether an instnunent is a lease or an 
ugrooment fur a loose are of much less frequent occurrence than formerly. 

(c) Since tho effect of tho instrument is to bo gathered from the language as 
a whole, words of present demise are not essential to a lease nVrigldv. Trezevant 
(1828), Mood. & M, 231); but when they are inserted they form tho best 
indication of the intention of the parties. The words " demise ” or “ let ” oi-o 
tho most usiuil words of present demise; eeeBarrgv. Nugent (1782), 3 Doug. 
(k. B.) 179 (*' doth demise ”); Baxter d. Abrahall ▼. Jirmvne (1775), 2_ Wm. Bl. 
073 (“ toi and let"); but other words are effectual if they import an immediate 
lotUng {Malflon'a Case (1584), Oro. Eliz. 33 (“ you shall have a lease ”)); com¬ 
pare Boe d. Jaekaon v. Aahhirner (1793), 5 Term Eop. 163 (“ shall enjoy”}; and 
notwithstanding that they are expressed in the form of a covenant (Harrington 
V. TPi’se (1596), 0n». Eliss. 4S6 (covenant tlmt tho lessor ” doth let ”); Tisdale 
V. Esee-v (1614), Hob. 34; Drake v. Monday (1631), Cro. Car. 207). A lease Cui 
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Bbov. 1. Rgreemcnfc, and contains a stipulation for the sulwequent granting 
Distinction of a foimal leasoC^O* it is consUnod as a lease if the essential 
between terms are fixed (c); especially if possession is to be taken under 

Lease and jj, (ycovenants which would bo inserted in the lease 
Agreement jq Ijq binding at onc’e(</). It is construed as an executory 
for Lease. agi. 00 jneiit, notwithstanding that it contains words of present 
demise, if the provisions to be inserted in the lease are not finally 
ascertained (/i), or if from other indications it appears that it was 

throo years is usually made in the form “ agrees lu let,” and ia styled an 
agreement, but these ■words oper.ate by way of demise (/We v. I'eniUy (ISIO), 
12 Hast, 168; Staniforth v. Fmx (1831), 7 Bing. 690; Jhe d. /'eurson v. Jlies 
(1832), 8 Bing. 178; Doe d. 7^/iilhp v. (1839), 9 Ad. & ill. G44, Col; 

Alderman v. Neate (1839), 4 M. & W. 7U1; Tarte v. Daiby (181C), 16 M. & W. 
601; Fumm v. Bmd (1888), 4 T. L. B. 467; see Doe d. Green v. Fifller (1795), 
Peake, Add. Cue. 33. 

(r/) Seeiloed. Pearson v. /iiVs, supra; Pinero v. Judson (]8'29), 6 Bing. 206; 
irarrnnn t. FaHhfnll (1834), o B. & Ad. 1012 ; sco also Maldons Gase (1684), 
Cro. Hliz. 33; Uurrlwjton v. IPise (1596), Cro. Kliz. 486. 

(e) That is, the rout and mode of payment, the commenecineiit and duration 
of the term, and the covenants; soe Vhapnwn v. 7'r}UHcr(l840), 6 M. & W. 100. 
The stipulation for a formal lease may specify tho covoiiauts to be contained in 
it {Pinerov. Judson, aujyra; Watman v. Faitfi/ull, anprn); at may dcHuo them 
by reference to another lease (II tfaon v. Uhi'liolm (1831), 4 C. & P. 474 ; Doe d. 
Pectraon t. Ries, fiupm ; Jlnnet^k v. Caffyn (1832). 8 Bing. 358): or may provide 
for “usual covenants ” [Harry v. Nuyent (1782), 3 Doug. (k. B.) 179; Chapman 
V. /Buck (1838), 4 Bing. (ii. C.) 187; /)i.e d. Phillip v. Jltujamin, ani>ra; 
Curling V. Mills (1843), 6 Man. & 0. 173 ; but see Maryan d. Dowding v. 
Piasill (1810), 3 Taunt. 65), or for usual covenant.^ and other specified emonants 
(Di.e d. Walker V. ^/roi«a (1812), 1.6 East, 244; Ilamerton v. Htead (1824), 3 B. 
& C. 478). In such cases, provided tbo other leims are ascertained, the covenants 
are sufficiently ascertained for tho iustrumout to operate as a lease, but not 
where the covenants are so referred to that further inquiry is necessary to 
ascertain them, as where tliev are to be covenants usual in a particular district 
(ilforyan d. Dov'diny v. Hifsell, anpra ; Cfutpman v. 'Po utter, auj/rn), or in leases 
ol a particular cla.ss {Doe d. Morgan v. Powell (1844), 7 Man. & G. 980 (mining 
lease)). 

(/) Tho circumstance that tho lessee is to havo immediate possession under 
tho agreement is a strong indication that it is a present dciiiiso {Doe d. Pearaon 
V. Jiies, auf-ra; Hanmek v. Caffyn, (wyirc; Doe u. Morgan v. PowcU, aupra, at 
p. 991; Jones v. ReynoUla (l,S41), 1 Q. B. 506, 616); and so, too, is the fact 
that he is allcady in possession (/ 2 os d. Phillip y. Benjamin, aupra; Lovelock y. 
Franklyn (1840), 8 Q. B. 371). It favours the oonsti-uction of the agreement 
as a lease if the tenn is to commence before the executiun of the formal lease 
{Altlerman v. jyeaie, aupra; seo Doe H, Walker v. Qrovea, aujira). 

{g) A provision in the agreement that tho rout shall bo paid and the covenants 
observed until the executiun of the lease tells strongly in favour of its being a 
prusent demiau (Pinero T. t/urison, 8 u/>ra; Wilson y. Chisholm, supra ; Hancock y. 
Caffyn, aupra; Doe d. VaUey y. Foster (1816), 3 0. B. 215, per Tindal, O.J., at 
p. 226); and since payment of rent would, if the agreement ia executory, 
create a yearly tenancy, the argument for construing it as a lease is strengtheued 
if the covenants oro uusuitnblo to a yearly tenancy (/Vnrro v. Judson, aujira). 

{h) Where, e.g., the rent is to be aubsequently ascertained {Morgan d. 
Dowding y. BiaaeR, supra; John r. Jenkins (1832), 1 Cr. & M. 227 ; compare 
Al'Orteah v. M'QeoughiA^iTA), 7 I. B. 0. L. 236); or whore, in au agreement 
for a mining lease, the mode of working the minerals is not sufficiently 
defined {Jones y. Jleynolda, aupra; Doe d. Morgan v. Poioell, aupra); or 
the toras of tho lease are in other respects left indefinite {Doe d. Bromfield 
v. Smith ( 180 . 6)26 East, 630); compare, as to uncertainty in the commence¬ 
ment or duratmii of the tern. Dunk y. Hunter (1822), 5 B. A Aid. 322; 
Clayton y. Burtenshaie (1826), 5 B. A 0. 41; Gore y. Lloyd (1844), 12 M. A W. 
463, 476; Doe d. Wood v. Clarke (1846), 7 Q. B. 211. Ab to ^e utm not ^inj 
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not intended to take effect as a lease (i); where, for example, it is 
expressly provided that it shall not operate as a lease (fc ); or where 
it is in the form of an agreement to grant a lease, and there are 
none of the indications above referred to that it is to operate as a 
lease (1) ; or where the lessor is not yet in a position to deuiise (ni ); 
or where certain things liave to bo done by the lessor before the 
lease is granted, such as the comi)letioD (a), or repair (o), or improve¬ 
ment (p) of the ])remises, or by the lessee, such as the obtaining of 
sureties (^); or where possession (r), or the commencement of the 
rent (a), is postponed till a future date in order to allow of the 
preparation of the lease. But in all cases the question whether 
an agreement operates as a demise, or as an agreement only, 
depends on the intention of the parties (0; and though it is only 
MM agreement, yet, if the tenant occupies under it, he is liable under 
the agreed covenants in respect of the time of his occupation (a). 

Sect. 2 .—Ikquiailet for Agreement for Leaae, 

Scu-Secx. 1 .—Oijnchided Cordrad. 

817 . The essential terms of an agreement for a lease' are:— ( 1 ) 
the identification of the lessor and lessee; (2) the promises to be 
leased; (:i) the commencement and duration of the term; and 
(4) the rent or other consideration to be paid {h). A concluded 


ORCiirttiinoil in an agroemont for a loaso for Lvo-i, soo I'ttdland y. Stokes (1812), 
2 Ball & B. 68. 

(t) Oore V. IJoytl, (184*1), 12 M. & W. 463, 476, per Ai-nEiiso>f, B., at p. 478. 
Rpodfic pcifonoauco will bo ordorod of a further iustrumont required to carry¬ 
out the intention of tho parties {Fenner v. Ilephum (1843), 2 Y. & C. Ch. Gas. 
159). 

(ft) Perringy. 7?rooi (1835), 7 0. & P. 360; Brook v. 7%^^ (1836), 2 Bing. 
(n. c.) 572; Anderson v. Midland Bail. Co. (1861), 3 E. & E. 611. 

(/) Ifeyan y. Johnson (1809), 2 Taunt. 118; Phillips y. Hartle;/ (1827), 3 
C. & P. 121; llaws'm y. Eicke (i837), 7 Ad. & El. 451 ; Jiiclmell y. flood (1839), 
5 M. & W. 101; Brashier v. Jackson (1810), 6 M. & W. 549 ; Doe d. Bailey y. 
Foster (1846), 3 0. B. 215 (nil coses where the lessor agreed th.at he would " by 
indenture demise,” or agreed ” to grant a lease,” or “ to make and execute a 
valid loitfe”); compare Begnait y. Porter (1831), 7 Bing. 451. 

(m) Where, fur example, tho le^r is not at tho time of the agreament 
entitled to grant a lu.ise (M>e d. Coore v. Clare (1788), 2 Term Bcp. 739; Doe d. 
Pearson y.Bies (1832), 8 Bing._ 178; Jlayward v. /faswefi (1837), G Ad. & El. 
265); or whore he has not acquired the necosssiry land {Doe d. Jack ton y. Ash- 
hnmer (1793), 5 Term Bep. 163; see Doe d. BaZ/i-er v. Crows (18121, 15 East, 
214, 247); or where a necessary licence or consent has not been obtained {Doe 
d. Bailey v. Foster, supra; Bolhison y, Leon (1861), 7 H. & N. 73). 

(n) Mrgnart v. Porter, supra. 

(«) Ilamerton v. Stead (1824), 3 B. ft 0. 478; Sawson v. Eirke, supra; Doe d. 
Wood V. Olarkr (1845), 7 Q. B. 211. 

(») Oort V. Lloyd, supra. 

{q) John V. Jenkins (1832), 1 Gr. ft M. 227. 

(r) Tempest y. Rawltng (1810), 13 Ea«t, 18. 

(*) Oomititle d. Akfuadf v. IVav (1787), 1 Term Bop. 735; compare Poole v. 
Itenlleu (1810), 12 East, 168, per Bord ELLEKnosotrou, G.J., at p. 170. .. 

(<) Sidehotham v. Holland, [18951 1 Q- B. 378, 385, G. A. 

(o) Pisfor T. Cater (1842), 9 lii. & W. 316, 320; see Adams r. Clutlerhuch 
(1883), 10 B. P. 403, 406; and note (•/).. P* 442, post. 

(5) Tbe.4d ai-o the terms which are essential for a memnrandam in writing to 
satisfy the Statute of Frauds (29 Oar. 2, o. 3), s. 4 (sue p. 374, post), and 
ate equally tho ossoutial ternui of the contract. 
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contract; mnj be resolved, by examination of its langungo, into 
nn oficr by the loasor to let, and an unconditional assenti by the 
lossoe to take, the property on cerUiiu terms (c). If the matters 
plot mentioned aro nsooi tainoil to be thus offered and accepted, 
this is snfdciont. Any other matters incident to tlio relation 
of landlord and tenant, if not dofinod by the parties, are 
sufficiently defined by law (d). If any other terms are mentioned 
by ono party, these also must be unconditionally accepted by the 
other party in ordor that there may be a concluded contract (e). As 
long ns the above necessary terms have not been agreed to, or any 
additional term has been mentioned on one side and not uncon¬ 
ditionally accepted on the other, the matter rests in negotiation and 
there is no concluded contract (/). New terms may be added to an 
offer (//), or the offer may be withdrawn at any time, as long as it 
has not been accepted (h). On the other hand, as long as an offer 
remains open, the other party may withdi-aw any term which he 
has soiiglit to introduce and accept the offer unconditionally (i). 
If, with a lotter accepting an offer, a contract is enclosed for 
signature containing additional terms, the letter does not conclude 
the contract (k). 


(c) Seo tillo Contract, Vol. Yll. pp. 345 et seq.; and boo Jlimphriei v. 
ITnmphriea, [1910] 2 K. B. 5ol, 0. A. If Iho accnptance is conditional, the 
condiliun must bo mtitided (ir/uVe v. AC Mahon (18S6), 18 Tj. R. Ir. -KiO). IE nn 
olTer to lot is mndo altornativi'ly, an acceptance of cither allcriiutiio will 
conclude a contract {Lccer v. Koj/kr, [1901] 1 L'h. 513). 

(d) Thns, questions of repair are sell led in accordanco with tho principles of 
waste; questions of coniponsalion in agricultural teuancies by enstum or 
-tatuto; seo title Aouici;WP re, Vol. I., pp. 25S el se>j. A concliidod contract 
IS not affected by tint lesson objoctiiig to a iisiul term in tho draft lease 
(S/nAvfl''?/ V. ffardie (18T4), 8 I. R. Kq. 381;. 

(e) See Ronsiter v. Miller (1878), .3 App. 0ns. 1124, 1151, where, for the 
purpose of tho same distinction. Lord Blackburn uses the terms “cardinal" 
and “ essential: “ Though tho parties may have agreed on all tho cardinal 
points of the intended contract, yob, if somo parlicular-s essontial to tho ugree- 
laont still remain to bo sottlcd aftorwarrls, tnoro is no contract. The parties, 
in such a case, are still only in negotiation." 'Hie terms mentioned above are 
essential to any contract for a lease, and are tbo cardinal terms, os th') word is 
used in the above passage. Other terms proposed by either party are essential 
to the particular agrooinout. 

(/) /'areas v. Jeimn (1840), 7 llare,410 ; ForeUf v. RoiaZrinrZ (1861), 7 IT. & N. 
103; Clarke v. Fuller (1864), 16 IJ. B. (n. s ) 24; (ktytetf v. Walpole (1870), 39 
1j. J. (on.) 609; Neaham v. Selby (1872), 7 Oh. App. 406; Croaaley v. Maycoch 
(1874), L. R. 18 Eq. 180; Stanley y. Doicdrswtll (1871), L. R. 10 0. P. 102; 
TVtZcnx V. Redhead (1880), 49 L. J. (CTT.) 5.'lf); Moritz v. Ktioiulcs (1899), 43 
Sol. Jo. 529, C. A. In Cayley v. Walpole, aapra, tlie con-ospnndonco showr^ a 
concluded agreement; and seo Wwl v. Scarfh (1855) 2 K. & J. 33; Cavnleiro v. 
Pnget (1865), 4 F. & !■'. 537. As to agreement for renewal, see Vrke v 
Auheton (1834), 1 Y. & 0. (ex.) 82. 

i g) Jlmeyman v. Mairyat (1855), 21 Beav. 14. 
h) Warner v. Willington (1856), 3 Drew. 523. 

i) See Jolli(jfe v. Blumherg (1870), 18 W. R. 784 (draft lease approved by the 
lessee; alterations made by the lessor, but not insisted on). 

(fc) Jonea v. J)ajtiel, [1894] 2 L'h. 332; seo Ptmuiaon v. Fenpie'a CafS Co. 
(1881), 45 L. T. 1S7, 0. A.; and so where tho acceptance is accompanied by a 
Boggeslion as to covenants to be inserted in the lease {Cartwright v. Miller 
(1877), 36 L. T. 388); or a statement that a draft contract will bo sent in 
due course ( Vale of Neath Colliery Co. v. Furneia (1876), 45 L. J. (ou.) 276). 
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818 . When the terms of the agreement Iiave been committed to 
writing, in a form recognised by conveyancers as suitable for a con¬ 
tract enleretl into upon due deliberation and with legal advice, this 
is said to be a formal contract, and it is binding when executed by 
the parties. Such a contract contains the terms mentioned in the 
preceding paragraph, and also a concise statement of the reservations 
(if any), and tlio covenants and ja'cvisoes which are to he inserted 
in the lease (/). Pat it is not necessary that there should be a 
formal contract. A concluded contract may be contained in an 
informal document or documents, such ns a letter or series of 
letters (m), and it is sufru.icnt if, on the documents as a whole (n), 
there ultimately aj)pcars to be an unconditional acceptance on one 
side of all the terms oITored by the other (y). 

819 . If the terms of the contract are in fact agreed between 
the ])art' 08 , a provision that a formal contract shall be prepared 
and executed does not prevent the terms as agreed from con- 
btituling a concluded contract (p) ; but where, the informal contract 
is expressly made “ subject to a formal contract,” there is 
no binding contract until tho formal contract has been prepared 
and signed (q). 

820 . A contract for a lease may bo entered into by an agent, but 
he inu»t be properly aatliori.:icd for that purpose (r). A house 

(l) For form'* of sunlj a contract, son I'jncycloptt'ilia of Forms and Promlents, 

}ip. I(i3 etse'i. 

(m) Sco V. A fj. 31<i 

(«) See title (' 0 STR\CT. Vol. Vn., po. Si'll, SO'J, S72, note (f); Bellamy ▼. 
m,nham (1S90). ir> Oh. 1). 181, 491 ; and S. C., [1891] 1 Oh. 41*2, C. A. (whore 
the question of concludeil contract was not dealt with); jlZu.sun v. You Utich 
(1899), 15 T. Ti. 11. 4 SO. 

(o) Sen H"Ua)id v, lii/re (1825), 2 Sun St. 191; (V-e v. lieanmoi.f (1847), 1 
!)<' G. & Sm. 397; Chinuork v. Jilj {Miinhioi.esa) (1SC5), 4 I>« G. J. & oiii. 638, 

6 in. 

(p) Ridgwai/ v. What^on (1857), 6 II. L. Cas. 238; Ckinnock v. Ely 
{ManJiioMss), tmiira; Rossiler v. Miller (1873), 3 App. Cas. 1124, 1138: Crosaley 
V. Mai,cock (1874), 1j. B. 18 13q. 180, 181; Dolton Varioers v. Lamhcrt (1889), 41 
Ch. D. *295, 306, 0. A.; t'dhy v.y/o(fn.«e.'Z, [ 1806] 2 Ch. 737; and there inaj* bo a 
binding* contract, though there ig n stipulation for a proper lca.‘’o to be drawn 
up end appmved by one of tho parties an'! his solicitor {tknlie v. Addison (1882), 
31 W. R. 3*20; Chivjyeifield v. Carter (1890), 7*2 L. T. 4.S7). 

(j) Chiiivock ▼. tilfi {Marchionfs) supra; Cro«*if// v. Mayaxk, supra; ir«<B v. 
Rufl (1877), 7 Ch. 1). 29; Harvey v. Barnard'a Inn {Principal avd Ancienta) 
(1881), 60 L. J. (CH.) 750; Hawkeiirorth v. Chaffey (1886), 55 L. J. (cu.) 
335; Page v. Norfolk (1894), 70 L. T. 23. A’lrfA v. Percioal, [1898] 2 
Ch. 128, eonira, cannot he relied on (see Santa Fe Land Co. Forcstal Land, 
Timber, and Itaihmya Co. (1910), 26 T. L. B. 634). Compare May v. Thompson 
(1882), 20 Ch. D. 706, 0. A. The stipulation cannot ho waived by one party 
alone, although the formal contract was to ho prepared by hia solicitor 
{Lloyd y. Nowell, [1895] 2 Ch. 741; and see BaU v. Brilgea (1874), 2*2 W. R. 
652). 

(r) Soo p. 372, post. Ilia authority need not he in writing {Coles v. Trecafhirk 
(1804), 9 Vos. 234, 230; Callaghan v. Pepper (1840), 2 I. Ej. B. 399). As to 
the necessity of appoinlinont of. tho .agent by deed wbt're hois fci» eicocute a 
lea-w under‘seal, see titlo Deeds and Otuer Instruments, Vol. X., p. 394. 
A mortgngoo may create a legal teim notwithstanding that ho purports to let 
as agent ^/(opmon V. Smith, [19071 2 Ch. 97); as to lotting by n cestui gas 
trust, see Faff«Ttoe v. Savage (1831), 7 Bing. o95. As to death of the principal 
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agent's gtmcral aiiLliority is only to got olTers and communicate 
them to his principal, and 'without special authority he cannot 
luud his principal by a contract («). The general authority of a 
steward or land agent is similarly limited, and he cannot contract 
to grant leases of farms (/). But a land agent specially empowered 
to manage and superintend estates can enter into an agreement for 
a usual and customary lease according to the nature and locality of 
the property (a). An owner ratihes an unauthorised agreement 
if he lots the tenant into possession under it(l>). A land or house 
agent must exercise reasonable care in ascertaining the fitness of a 
proposed tenant (c). 

Sun-SJSCT. 2.—A'/ i'lejicc of the Vonirad. 

(i.) Memorandum in Wrilimj, 

821 . Although an agreement for a lease has been concluded, no 
action can be brought upon it unless the agreement, or a 
memorandum thereof sullieicnt to satisfy the Statute of Frauds (^Oi 
is in writing and signed by the party to bo charged therewith or his 
lawfully authorised agent (d) ; or unless thoro has been such part 


see Carr v. Laumjdim H'l -ll; us to not lioitig nccording 

to principil’s iiitoulion^a, eco JhMiam v. Langley (LSII), I Y. & 0. ('h. Cap. 175; 
as to ap^ut taking' leaso i'voni his principal, s«>e Mfry [Lord) v. Uhoadcs (1827), 

1 BIL (n. s.) 1, II. L .; Mull,til/ v. Knmu'n (1812), 2 lir. & A\'ar. 31,3S; ctmparo 
Rosaiter v. II'oIj/j (1813), ■! Ui. & War. 485; and aoo TayUr ▼. tkihna't (1838), 
4 My. & Or. 131. 

[s) HV/dcv. ir-Soi. (IS78'„ 1 Ti. K. Tr. 402, 405; TIoiman v. lied (1007). 97 
L. T. 239; st-p Hamer v. tilwp (1874), I,. II. 10 Tiq. 108, Consequonlly a 
house agent has no authority to let an intouding tenant Into possession (see 
Sla'k' V. Orem (ISOO), 2 F. & F. 59; title Agency, Vol. I., pp. lOG, 167). 

(<) doHen ▼. h'lirdiier (1856). 21 13eav. .'•10; Mortal v. f.ytm (1858), 8 I. Ch. R. 
112, 117 ; see RUgwatf v. W'/imton (1854), 3 De G. M. & G. 677, 688. 

(a) Peers v. Rneyd (1853), 17 JloMv. 151; and see Firman v. Ormonde [Lout) 
(1820), Boat. 317. Unu»aial terms require il>o sanction of tlio owner; see 
Turner V. Ilutchwoi (1860), 2 P. & l'\ iS'»; Re J'caraun ami I'Anson, [18001 

2 a B. 618. 

(h) Powdl V. Smith (1872), L. R. 14 Eq. 85; and as to ratification, see title 
Agency, Vol. I., pp. 173 et set/. 

(c) Ileya v. Timlall (1861), I B. & S, 20G, 208; see tillo Agkncy, Vol. I., 
pp. 185 d acq. As to the right of un agent to commi.ssion, see tinL, p. 194. 

(d) Statute of Frands (29 Cur. 2, c. 3), s. 4, which refers to “any con¬ 
tract or sale of lands, tcnuinoufs, or hcrcdituinents, or any interest in or 
concerning them.” An agr^xirnent for u lease is a contract for an iutorest in 
land, and is within ihid.,B. 4 ; see Fvana v. Roberta (1826), 5 B. & 0. 829, 839; 
Falmouth [IHarl) v. Tlumaa (1832), 1 Cr. & M. 89 ; Sandcreon v. Graves (1875), 
L. R. 10 Exuh. 234. Although a lodger has not ozclusivo possession of iho 
premises which ho occupies, }ot if a separate part of a house is assigned for 
his occupation he has an interest in laud within the statute, and an agreement 
for the letting of lodgirig.s requires to he in writing [Inman v. Stamp (1815), 
I Shirk. 12; I'dye v. Sfraj'ird (1831), 1 Cr. & J. 391); hut not an agreement for 
board and lodging, which does not giro the right to‘'cp.'uato occupation [ Wright 
▼. Slavert (1S60), 2 R. & E. 721). An agrocment under which a purchaser of 
crops is entitled to excluhivo pobseasion is within the statuto [tjroshy v. 
Wadawirrlh (1805), 6 East, 602); and, as to a purchabor of cropp, sco PoulUr v. 
KdHnghcck (1709), 1 Bos. & P. 397; Waddiiujton v. liristnw (1301), 2 Bos. & 1*. 
452; MayfieH v. W^ley (1824), 3 B. & C. hbl. An iuoorpoioal hereditament 
coufurs an interest in land, anil an agreement for a lease of such an interest 
—a-g; a right of sporting—is within the statute (JFlibitr v. let (1882), 9 Q. B. !>• 
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performanco of the agreement as. to dispense in eqnity with 
compliance with that statute (e). All stipulations which are 
substantially part ^ of the agreement for a lease must also be 
evidenced by writing, even though by themselves they are not 
within the statute (/); but an agreement which is merely 
collateral to the agreement for a lease, and which is not by the 
statute required to be in writing, may be made verbally (jf). The 
contract, though itseK required to be in writing, may be altogether 
rescinded verbally; but it cannot be varied verbally, oven though 
the part affected by the variation would not by itself require to be 
in writing (//). 

822. A memorandum to satisfy the Statute of Frauds (i) need not 
be made at the iimo of the contract (j), nor contained in a single 
document, nor delivered by one of the parties to the other, it 
may be made at any time, provided that the contract has been then 
concluded (A-), and that the action on the contract has not been 
cominonced (1 ); it may be contained in several documents, provided 
that these refer to each other or can be connected by reasonable 
inference (in ); and it may be addressed by the party to be charged 


316, 0. A.). The agent need not be authorised in writing (Gfinan v. ChoAe 
(1802), 1 Sch. & Lcl. 22; and see title Agknct, VoL L, pp. 156 et aeq.). The 
defence of the Statute of I'Vauds (29 Car. 2, o. 3), must bo specifically 

S loivlocl (R. S. C., Ord. 19, r. 15), and if the defendant has omitted to raise the 
efence in an action brought on the agreemout, ho cannot raise it in a 
Bubsociucnt action {Humphries v. Ilumphriis, [1910] 2 K. B. 631, 0. A.), 
fe) See p. 370, post. 

If) Such as an agroemont, on letting a house and funiitnre, to send in more 
fiu'nitnre {Mechden v. Wallace (1337), 7 Ad. & £1. 49 ; Angett v. Duke (1875), 32 
L. T. 320); or an agreement by the lessor to sell fixtures and make iuproTO- 
merits (Vutighau v. Hancock (18-16), 3 0. B. 766). 

(>/) As to such agroemoiits, see title 1 )£kds and Otueb Iksthuments, 
Voi. X.,p. 417. 

(A) Harvey v. (Jrahham (1836), 5 Ad. & El. 61 ; see title Coxtoact, 
VoL VII., p. 422; and see Ikindirson v. Graves (187.5), L. B. 10 Exr.h. 234. A 
draft lease Bubsn«)uci>tly propared caunut be used to explain the contract 
{JJaywoiid v. Cojk (1858), 25 Beav. 140). 

(t) See note (d), p. 372, ante. 

{j) t^hipjtcy- V. Herri^oii (1805), 5 Esp. 190, per Lord Eu.ekborouou, C.J., 
at p. 193; and fur a fuller stutemoiit of the roiiuisitos for a momoraudum under 
the Mtatute, see title Oontraci, Vol. VIL, p. 367 ; as to siguaturo, see tbtd., 
p. 375; as to signature by an agent, see Hid., x>. 377. Signature by the agent's 
derk is not suilicieut (soe ibid., p. 379, noto (.r)); rotter v. Peters (1895), 72 L, T. 
02-1. A bare entry b}' a steward in his employer's contract book is notevidonco 
by itself of an ngi-eement for a lease between the emplo^-or and the tenant 
{Charlewnod v. Bedford (Dtike) (1738), 1 Atk. 497). As to s'lgiiature on behalf 
of a firm, ree livana v. Curtis (1820), 2 0. & P. 290. 

(k) M’lndayy. Aaprey (1880), 13 Ch. D. 855; see Powell y. D lion (1814), 2 
Bull & B. 416. 

(i) Lucas V. Dt'xon (1889), 22 Q. B. B. 367, 0. A. 

(wi) Verlander v. fodd (1823), Turn. & R. 352, 357; Wumer v. TT'iHiusrfoj* 
(1660), 3 Drow. 823; Jlidgiray v. Wharton (1857), 6 H. L. Cas. 238; Baumann 
V. James (1808), 3 Ch. App. 508 ; l.o»g v. Millar (1879), 4 C. P. D. 480, C. A.; 
Cave V. ITastiuga (1881), 7 Q. JL IL 1*^5! 880 V. Dunn (1887), 34 Ch. IL 

609, 676; ond'seo title Coktuact, Vol. VII., p. 370, iiotef*). As to a letter 
roforring to a draft lease, see Craig v. Elliott (1886), 16 L, R. Ir, 257 . Theremust 
be certainty ns to the document referred to; see Frits v. Griffith (1861), 1 Do 
Q. nr. & 0. 80,0. A See, fuither, title Conx&aci, Vol. VH., p. 368, note (u). 
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Property. 


I'enn. 


to his agent (n). But it must state the following essential 
terms of the contract (o):— 

(1) Tlie parties to the agreouicnt(p), either byname, or by such 
terms as will enable them to be ideu tilled by verbal evidence 
independent of the coiitr:ii;t. 'thus the term “ lessor ” is not 
suflicieiit, since it depends for its meaning on the contract (q), but 
“ owner ” is sufficient (r). 

(2) Similarly, the promises to bo demised, described in such 
a manner as to enable them to be identified, and for this purpose 
extrinsic evidence is admissible, including verbal evidence (s). 

(3) The commencement of the term (t), and its duration (a), 
blit as to the commencement of the term, it is sunicient if this 
appears by reasonable inference from the circumstances stated in 
the memorandum (a). If tlie dale of commencement is not 


(w) V. Uotland (ISGj), L. K. 1 0. 1’. 1. 

^o) See p. 3(59, antf, and see Williama y. f.alc (1859), 2 E. & E. 3-19, 351; 
Ciarke v. 1'u.lkr (1801), 10 0. li. (x. S.) 21. 

(p) iriWama v. Lake, anjna; Warmr v. WilUnijUM (1S50), 3 J.>io\v. 523; 
Douniaon y. J'eriph'a Cafe Co. (1881), 45 li. T, 187, 0. A.; soo ^ViU^nma v. 
Jordan 0 t’h, D. 517. It n«jl essential that the names should bo iu the 

bodv of the docuiiicnt; tlie Rip;natuir may be a siifFic-ipiit etatonient of tlio name 
{Uloktll V. Au'cn (1889), 01 ii. T. 18, C. A.), fiec tille CONJ'TiACT, Vol. VIL, 
p. 370. A person named as a party may be an agent for an undisclosed 
principal {F*lby v. Hou-isell, [1890J 2 t'h. 737). 

{q) Donwiaon V. People's Caje Co., supra, atp. 1S9; comjiaio Potlcr v. Ihifftold 
(IS74), L. "R. 18 Eq. 4 (“vendor” held insufiicicnl); Covmbe v. Wilha, [1891] 
Ch. 77 (“landlord” holdinsulficieut). 

(r) y. /.uni/arf (187-1), Ij. 11. 18 Eq. 1; Roaaiter y. Miller {IS'H), 3 App. 
Gas. 1121. 

(a) Sheers and Set Joint v. Thimhhby i6 Bon (1897), 13 T. L, E. 451,453, C. A.; 
ajid see title CoNTJiAcr, Vol. VI1., p. 372, note (c). The ngroemeut is not 
enforceable if the prcoii.scs to be demised arc altogether uuci'itaiu {UtHfasUr \. 
he Traffonl (1802), 31 Ij. J. (cir.) 554); but it is enforceable where they aio 
substantially asrertiiiiied, but tlic boundarios are left for future dotcrmin.ition 
{Haywood y. Cope (1858), 25 llcav. 140); Wesley v. Wai/rcr (1878), 20 W. 11. 
308 (“land at Forest Gate ” sufficient when espleined by verbal eviilonce); and 
SCO the slatoTuent of expro.ssiun3 which have been held suiricinnily dohnito in 
Sheers and Serjeant v. Thimbleby & Sm, supra, per OlUTTr, J., at p. 453. 

{t) Blore V. Sutton (1817), 3 Mer. 237 ; Clarke y. Fuller (18(51), 16 C. B. (n. s.) 
24,37; Neehamy. Sclly [1872), 7 Ch. Apir. 406; Cartviriyht y. Miller {{wil), 
30 L. T. 398. The date, if agreed at the time of the contract, may l>e ascer- 
tuined from subsequent correbpondence (IT’Affe v. Ifay (181?5). T2 L. T. 281). 

(»t) Clinan v. f/W*c(1802), 1 f^ch. & Lef. 22 ; Clarhey. Fuller, supra; Gordon 
V. Trevelyan (1814), 1 Price, 64 ; Cox v. Middleton (1854), 2 Drew. 209; Bnyley v. 
FilznHtiiriex (1857), 8 E. & B. 664, Ex. Ch.; (1800), 9 II. L. Cas. 78; Gilbert v. 
If all (1831), 1 li. J. (CH.) 15. It L, sudich-iit if the bTiu is ascerUiinablo with 
certainty; see Edwardea' Menu Co. y. Chudleiyh (1897), 14 T. L. it. 47,64,0. A. 
f“ so long as the property reniiiius in the lc.>«3or’8 hands ” ); compare Kenainn/ion 
[Cord) V. Phillips (1817), 6 l>fjw, 61, H. L. On an a^roomeul lor an undeiieaee 
with a nominal reversion, the length of the reversion must he stated (PuUtug 
y. Evans (1867), 36 L. J. (cii.) 474). Where the lcu.se l-i to bo for lives it is not 
e<=<eiitial that the lives should he named in tho agreemont, since in the absence 
of stipulation to the contrary, it is for the tenant to iiommalo them [Fitzgerald 
V. Ficars (18:59), 2 Dr. & Wal. 298; compaio Pentland y. Stokes (1812), 2 
Jljill £ 33. 68; Kensington [Cord) y. PhilH/js, supra). An option for a 
lease for seven, fourteen, or twenty-one years is an agroement for a lease for 
twenty-ono years determinable at soven or fourlcon yoai's at the option of the 
leasee [Ilersey v. Gt/rfett (1851). Irt Boav. 174). 

(a) Phelan v. Tedcaatle (1885), 15 L. U. lx. 169, C. A.; Me Lander and Bugley*t 
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expressly fixed, but the rent ie made payable from a certain date, brct. s. 
this is treated as the date for coniraoncoment of the term {h) ; and Reanisites 
nsually the date when possession is given is the date of commence- for Agree* 
ment (c); and so, if possession is to be given on a future event, for 

such as the iiayiiiont of money, the occurrence of the event fixes Li^e. 
the date of commencement (d). In the absence of circumstances 
showing the date of commenc^mont, it will not be presumed that 
the term is to commence at the date of the agreement (e). 

(4) The amount of the rent to be reserved; or the memorandum Pwent 
must state circumstances from which it can be ascertained (/), and 
also the amount of any fine or other consideration (g). 

(ii.) Farol Evidena. 

823 . Although there is no memorandum (h) of an agreement for Fart 
a lease such as to satisfy the Statute of Frauds (i),yet if the agreement performance, 
has been partly performed, parol evidence of it may be given in an 
action for specific performance (fe). Such evidence must clearly {T) 
establish that there is in fact a concluded agreement (ni), the terms 
of which are certain and definite (n); and that there has been part 


Contract, [18H2] 3 (Jh. 41. Under an agrr'Ciaiuit for an oxtunsion or renewal of 
an oxi-xtins tf:nn, the commencement id tJio new (erm from the expiration of 
the old Icnii (Virlnmler v. Cmtd (1823), Turn. & If. S-VJ; ]Vood v. Aluward 
(1887), 58 L. T. 602, 0. A.). 

(f>) Wesliff V. Walker (1878), 26 W. 11. 368. 

(r) Jir Lander and llaijliy’a Contra't, auyra. TJut the words “immediate 
poHspcui'^n if required ” do not fix tho coiumciicomcut of the term {/lock Porttaial 
Cement Co. v. IIVW* (1892), 52 L. J. (cir.) 211). 

//) Krsl-ine v. Armutrow/ (1887), 20 L. R. Ir. 296, C. A. 

MarahnU v. /kmiti/e (1881), 19 Ch. I). 233, C. A. (overruling Jaqnta v. 
Miliar (1877), 6 Uh. 1). 153); IJ'/'sc v. Rnasell (1882), 11 L. 11. Ir. 173; IIAtte v. 
M'Mahon (1886), 18 Ij. E, It. ■ICO; llnmphery v. Conyheare (1899), 60 L. T. 40, 
C.A. 

(/) Baumann v. Jamea (186^, 3 Ch. App. 508. 

Of) D&irv. rcri7i/(1869), 38 Ji. J. (CU.)48G,0. A.; compare title Quauantee, 
VoL XV., p. 457, note (d). 

(/i) Furui o\ idonce is not adinissihlo to contriidict or vary a written document; 
see titles Contkact, Vol. VII.. p. 523; Deeds asd OiHEii Lnsteumexts, 
Vol. X., p. 444, Evidence, VoL XIIl.., p. 566; but it is admissible in order 
to show the extornul circtimstaiicos which enable its effect to be ascertained, 
such ns the coiidition of tho property at the time when tho lease is granted 
{Doc d. Freelatul Y. Burt{\Hi1), 1 Term Eop. 701; Baird v. A’orfHfta (1861), 4 
Macq. 127, 149, D. L.); ece title Deeds aed O'JUER iNSTiirMENTS, Vol. X., 
p. 448, note (o); and as to admitting evidence of custom, of collateral parol 
agreements, and of tho meaning of technical words, see ibid., pp. 440,447,449; 
Custom and 'Usages, Vol. X., p. 26L. 

(i) 29 Car. 2, o. 3. 

(fe) See title Sdeoific PEiiFoaMANCE. 

0 Mortal V. Lyon$ (1858), 8 I. Ch. E. 112 ; see Filling ▼. Armitagt (1806), 
12 Ves. 78 ; Morphett v. Jones (1818), 1 Swan. 172; Reynolds v. irariny ^1881), 
You. 346; Nunn v. Fahian (1865), I Ch. App. 33, 30. 

(w) Thynne {LadyE.) v. Oieii'jall{Earl){lM8), 2 H. L. Gas. 131,138; Faulkner 
V. Llewellin (1862), 31 L. J. (cn.) 619 ; Pries v. Salmbiiry (1863), 32 Beav. 416, 
459, ainmiod (IStJO), 14 I*. T. 110, H. L.; I/om v. Hall (1870), 4 I. E. Eq. 242; 
Riciiarila v. North London RaU. Go. (1871), 20 "W. E. 194; Phillips v. Alderton 
(1875), 24 W. H. 8; Bertel v. Neveux ( 18781 ,39 L. T. 257. 

(n) Clinan v. Cooks (1802), 1 Sch. & Lef. 22, 40; Cooth y. Jackson (1801), 6 
Ves. 12, 38; Pries v. Salushury, supra ; Richards v. North London Rail. Co., 
supra. 
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pertormnnce of a kind recognised as proper to exclude the defence of 
the statute (o). For this purpoi^o the acts relied upon must be 
iineqnivocnhly referable to some such agreement ns that alleged (p), 
and must imply the existence of the agreement (q). If both these 
matters are proved, and if the agreement is such that, if it were 
in writing, the plaintiff would be entitled to specific performance 
of it, he is entitled to specific performance, notwithstanding the 
absence of writing (r). The doctrine applies to verbal agreements 
to grant casements (5). 

824. The following acts or circumstances are sufficient to con¬ 
stitute part performance :~(1) Entry into possession and expenditure 
of money in improvements in pursuance of the agreement (a),or entry 
into possession alone {h); (2) expenditure of monoy in alterations 
by a tenant already in possession where the expenditure is not 
obligatory on the tenant under his existing lease (c); (3) payment 
of rent by a tenant in possession at an increased rate (d). In the 


(») The ]|ici'formauuo ou oue Ride iiiu>l bo s\iuh ns to moke it inequitable for 
the other side to set up the statute {Mmdy v. JolUffe (1839), 6 My. & Cr. lUT, 
177; MoiMison v. Alderson (1883), 8 App. Ois. 467, 475); and sue titles 
CoNTBACT, Vol. \11., pp. 379,380; Equity, Vol. XIII., pp. 12 , 65. 

( р) Cooth V. Jachoii (1801), 6 Vos. 12,38; Ex parte Hooper (1815), 19 Vcs. 477, 
479; Mivphelt t. Jouee (1818), 1 Swan. 172; Aldtrson v. Madduon (1881), 7 
Q. B. 1). 174, 178, G. A.; affirmed, sub vom. Maddison v. Aldtrson, avpra. 

( 7 ) Frame v. Dawson (1807), 14 Ves. 386, 388; Dale v. Hamilton (1816), 5 
Hare, 309. 

(r) Nunn t. Fabian (1865), 1 Oh. App. 35. But tho doctrino of p<irt per¬ 
formance of a purol agreement ia not to be extended; and it is not applied so 
as to enforce performance of an agreement to Ica^c under a power where tho 
terms of the power have not been complied with (^Phillips v. Edwards (1864), 33 
Bear. 440); or whoro the leaso would uffoct roxnaindermen [Trotinan v. Flesher, 
Fleeher v. Trotman (1861), 3 Qifl. 1 , 10; Elore v. Suttoti (1817), 3 Mor. 237). 

(») McManus v. CWt-e (l887), 35 Ch. T). 681. 

(a) Lester v, Foxcroft (i701), G*>lh-s, 108, II. L ; 2 White & Tnd. L. C., 7th ed., 
460; Oregory v. Miyhell (1811), 18 Ves. 328; Mundy v. JolUffe (1839), 6 My. & 
Cr. 167; Surcome v. i'inntyer (1853), 3 I)o G. M, & G. 571, 0. A.; altiUiheer v. 
Jarcia (1856;, 8 De G. M. & O. 79, C. A.; Benetke v. Cfmlwicke (1856), 4 W. R. 
687; Farrall v. Da>eiiport (1861), 3 Giff. 303, aflinned, 8 .lur. (n. a.) 10*13; 
Jleddintr. Jarman (1867), 16 L. T. 449; Phillips v. Alderion (1875), 24 W. K. 8; 
see Chappdl r. Orrgory (1864), 34 Beav. 250; Re Sullivan's Estate (1889), 23 
Ij. R. Ir. 255. The case for apeeific performance ia stronger where the lessor 
haa acquiesced in tho expenditure; see Zlann v. Spurrier (1802), 7 Yea. 231, 
236; Bamaden v. Dyson (1666), L. XL 1 U. L. 129; rlimmer v. Wmington Cor- 
jioraiian (1884), 9 App. Gas. 699, P. 0.; Civit Streiee Musical Instrument Aaaoda- 
tion r. irAttsmun (1899), 68 L. J. (CH.) 484; and see, genemlly, title Sfecitic 

BM A*^ OB 

(5) WiiU V. Stradling (1797), 3 Vos. 378, 381 ; Boardman v. Mosiyn (1801), 6 
Vea. 467, 470; Morphett y. Jones (1818), 1 Swan. 172; PainY. Coombs (1857), 
1 De G. ft J. 34 ; fVilson y. Wtat IlaiUepool Rail. Co. (1864), 2 Do G. J. ft Sm. 
475,485, 0. A. ; see Tofidd y. Rnberts (1894), 10 T. L. R. 437. 

(с) Sutherland y. BrygaJlMl), 1 IJare, 26; see v. Stradling, supra; 
Frame v. Dawson, supra, l^pondituie by a sub losace, with the leaBoe's know¬ 
ledge and approval, baa the same effect (Wtfh'ana v. Evans (1875), L. R. 19 
o47). 

(a) Wills T. Stradling, supra; A'kbii v. Fabian, supn; IToweY. 7/aW(1870), 
4 1. E. Eq. 242; Humphreys v. Qreen (1882), 10 Q. B. D. 148, 156, 0. A. (but 
see ibid., jwBbbtt, Ii.J„ at p. ICO); Conner y. Fitzgerald (1883), 11 L. E. Ir. 
106 ; Miller and Aldviorth, Ltd. v. Sharp, [1899] 1 Oh. 622 ; though, in general, 
payment of money is not aa act of part p^orraanco (Frame v. Dawson, supra; 
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first case the part performance is referable to an original agreement ^ 

for a tenancy; in ihe second and third cases, to an agreement for a Reiiiilaltei 
new tenancy. But mere retention of possession is not in itself for Agree* 
sufficient («) ; to allow it to operate as part performance there must mentfor 
be special circumstances showing that it is necessarily referable to 
an agreement for a lease (/); nor is the expenditure of money by 
the intending lessor a sufllcienL act of part performance(^). 

Pun-SEOT. S.—Siampi. 

825. An agreeiuent for a lease, or with resx)Bct to the letting Stamps on 
of any lands, tenements, or heritable subjects, for any term not 
exceeding thirty-five years, or for any indefinite term, is chargeable 
w'ith the same duty as if it were an actual lease made for the term 
and consideration mentioned in the agreement (Jt ); that is, the stamp 
is ad icdorein on the rent and preiihum (if any) according to the 
Huale applicable to leases (i). Wheie the term is definite and 
exceeds thirty-five years, the agreement requires a Gd. stamp if 
under hand, and 10». if under seal {k). The foregoing applies to 
an agreement to grant a h n<^e. An agreement to accept a lease, 
signed only by the lessee, ruquires a Gd. Btam]) (/). 

Where a parol agreement for a lease is made on the terms of a in genenl 
previous offer in writing, such offer is admissible in evidence without 
n stain}) (711); but an acceptance in writing must bo stamped (7i\ 
notwithstanding that the offer was verbal (o). Signature is not 
necessary to render a document liable to stamp duty. If a docu¬ 
ment has boon troatod by the parlies as the record of their 
ngroemont, it is uot admissible in evidence without a stamp, 
although it has not been signed (p); and, d fortiori, where it is a 


Mailduan v. Alderaon (18sy), 8 App. Cas. 407; Thuriby v. EccUi (1900), 49 
W. K 28'-'). 

(0 Wdh V. Stradlinj (1797), 3 Vc‘). 378, 381, 382 ; .UorpJicU v. Jones (1818), 

1 Swau. 172; lirennan v. Bolton (1842), 2 Dr. & War. 349; Be Nutionaf Savings 
Bank Assoiiaiiott, Biadg's Caae (1807), 15 ^V. It. 753; Aldirsfm, v. MaiJUiison 
(1881), 7 Q. B. D. 174, 0. A., per Bagoamay, L.J., atp. 178; but see Lunyon 
V. Ahrb.n (1884), 13 L. R. Tr. 297. 

(/) Dmtiell V. Deio (1812), 1 Y. & C. Oh. Cas. 345 (refer-ible to contract for 
renewal); Ilwison r. l/cnland, [1896] 2 Ch. 428 (coutinualion after porul contract 
of posae-ssion token before); see IVnife v. Whitewood (1897), 13 T. L. R. 409. 

(jr) IVhitfick V. Ufozley (1883), Cab. & Kl. 86; but ox})cnditure on alterations 
at the request of tho lessee maj be snfilcient; see Dickinson v. Barrow, [1904] 

2 Ch. 339. 

(A) Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 75 (1). If there is a counter¬ 
part, this will either boar tho same stamp os tho agreement, or a os. stamp, 
whichever is less. The counterpart does not require a denoting stamp (ibid., 
B. 72). 

(s) See p. 396, post. As to stamp duty generally, see title Revenue. 

(A) That is, as an ordinary a^eement under hand or a deed not described in. 
tho Stamp Act, 1891 (51 ft 65 Viet c. 39), Schedule. 

(2) Doe d. Marlow v. WiggiM (1843), 4 Q. B. 367; see Glen v. Dungry tuid 
Farrant (1849), 4 Exoh. 61. 

(m) Drant v. Brown (1825), 3 B. & 0. 665; see Edgar y. Blkk (1816), 1 Stark, 
404; Laing v. Smith (1862), 3 h'. & Jf. 97. 

(n) Drant y. Brown, supra. 

(o) Hegarty v. Milne (1854), 14 0. B. 627. 

(p) Chadwick y. Clarke (1845), 1 0. B. 700. But if tho dooumeut ia in ofleot 
a mvn unaccepted proposal, and the tenant entere without any agreement en 
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Sect. 3. minute of lerma of letting by auction and is signed- by the 
ReqdsiteB auctioneer (< 7 ). Where an agreement refers to the iei.ins of an 
for Agree- abandoned lease, it is BiifScient for the agreement only to be 
stamped (r), provided the lonse lias not been oponitivo («). 

If ihere is an agreoinonfc in writing it must bo given in evidence; 
the lessor cannot avoid doing so by suing for use and occupation 
generally ( 0 , unless, perlmps, bis own evidence does not disclose the 
existence of the agreement (a) 

Sect. 3.— Breach of Agreement for Lease. 

Bpcriiflc 826. Upon the refusal or omission of either party to an 

performance, agreement for a lease to perform the agreement on his part the 
other is usually entitled to niaintain an action for specific perform¬ 
ance (6); but this being an equitalde remedy (c), it is in the discre¬ 
tion of the court whether it shall bo granted, and it will not be 
ordered if the agreement is uncertain in any material respect (d), 

tho footing of tbo proposal Loing in fax;t made, it is not necessary to prudin c the 
document in proceedings to recover possession, and licnre it is no objection that 
it is not stamped {Ihe d. liivtjham v. Cartwivjhl (1820), 3 H. & Aid. 326). A 
signed approval of a diaft agreeiiiont is only evidciico of an intoution to agreo, 
and can be given in evidence without a stamp {Doc d. Limbourn v. Pedyiiph 
(1630), -1 0. & r. 312). 

(5) Ramil‘(dto'my.Mortltii (1814), 2 M. & S. 14.5 ; but a written paper contain¬ 
ing tlio terms of letting, delivered by the auctioneer to tho bidder, but not 
signed by tho auctioneer, has hocn held nut to require a Btamp {Uamsholion v. 
Tuubridgi’ (1814), 2 M. A S. 434). 

(r) Ptarce v. Vhtslyn (1835), 4 Ad. & El. 225. 

(fl) Turner v. Pounr (1828), 7 H. & 0. (525. A-nl fuithor as to stamps on 
Bgreemonts, title Coktiucts, Vol. Yll., pp, .>;i5 et Kfj. 

{t) Breirtr v. Palmer (1800), 3 Esp. 213. S<e t'vttimU v. llthhy (J805), 4 11. & 
C. 465 ; and compare Slrof/ier v. Barr (1S28), 5 Ding. 136. 

(a) ^fars(on v. J)mn (183.5), 7 C. & 1*. 1.3; Fry v. (.‘i uj'man (1836), 5 Dowl. 
265; Wais'.n v. King (J S16), 3 0. R. 608. 

(i) Soo title SPKt.xno VeuvouM \NCTS. Eonneily it wa.s tho pmctico to ante 
date tho loa'-.o whoii this was nocessdry to cnablu the pailies to try their logi.1 
rights {Lillie r. Lujh (1858), 3 Eo G. & J. 201, (.. A.; Pnyniz v. Fvrliin'’ ^859), 
27 Bcav. 393; llau\in v. Lay (1860), 2 Do G. E. Cz J. 6.5); and in Freliiud tho 
lease,it 8eein.s,is still ante dated, .-ce M-Jhroi/ v. Traill, [1898] 1 1.11. 4.59. An 
Bgrcioonent for a Icaso usually imposes uhligutions which form sullic.iont cun- 
Ridei'ution; see also Palmer v. Jla'inllaii (1763), 2 Ilidg. I’mi. Jiop. 535, 549; 
Moore y. Croflnn (1846), 3 Jo. & Lat. 4:18. 

(c) Soo title Equrry, Vol. XIII.. pp. 11 rf *c./, 

{it) Price V. Assheton (18.'*5), 1 Y. & U. (r.x.) -Ill; Price v. Griffith (1851), 1 De 
G. M. & G. 80, 0. A.; lAftr*/ v. Btejihena (1860), 8 AV. U. 427; ().rfurd Gurporn- 
fioa V. Crow (1893), 69 Jj. T. 228. In tlio following coses tho objection of 
uncertainty was not Busliiined {PnvscU v. Loregrove (1856), 8 Do G. M. tt G. 357, 
G.A.; Parleer v. Tasvell (1858), 2 Do G. & J. 659: (hfurd v. Pravand (1868), 
L. It. 2 F. 0. 135). An agrcomoiit under which the lessor is to put the house 
in decorativo repair is not uncertain {i^amnda v, /.am/tiul (1862), 4 Gill. 42, 
diatiiiguishiiig Taylor v. Portinylon (1855), 7 Do G. M. & G. 328, G. A. 
(drawing room to be “hondsomoly decorated according to presoiit style,” too 
uncoi-taiu for specific performanco)); nor is an agrooniont under which tlio 
lessee is “ to do all repairs, pHiiiting, papering, decorating etc.” uncerlaui {Bear 
y. Verity (18(59), 38 D. J. (cil.)297, 486, 0. A.); or an figreoment to take a houso 
when complete and lit for habilntion ” (Fanlkn/r v. Llendlin (1863), 11 W. It. 
1056 ; atlirm‘'d, 12 W. It. 193, C. A.). An agrecinent by tho tenant to do ccrltun 
specified " and other ” works ut a staled oimensc is not uncertain if tho spociiiod 
works in oileot will cost tho stated sum {Atumann v. Jamee (1868), 3 Ch. App. 
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or if it involves hardship (e); nor will it be ordered if the por- 
forinance can have no beneficial rosuli., where, for instance, 
the n"reod term has already expired (/), or where, if llie plaintiff 
is the lessee, it appears that he will be unable, through insolvency, 
to perform the covenants of the lease ig) ; nor where the granting 
of the lease will involve forfeiture {h)', nor, in general, will specific 
performance be ordci-ed if it involves the performance of work the 
execution of which the court cannot Bup(3rinteud (i). Before the 
agreement is enforced any condition precedent must have been 
fulfilled {k ); and a tenant who has gone into possession under the 


60.S); coDiparo TlnUnaar-n v. Itcndhaham [Lord) (ISKi), 11 Jiix. 29; Gardner 
V, Fooka (lh67), 16 AV. 11. 388. As to uvidonce of the iiiciining of terms used in 
leltors, Poe Hkinncr v. M‘I>mall (1818), 2 De O. & Sin. 266. 

(e) The agrcoiiicnt iiuist bo “certain, fair and jui^t in all its parts" {Buxton 
y. Ltuitr (1710), 3 Atk. 363,/<rrLoiTlIJ akuwiceis, 1j.C., atp. 3b6; II alpole{Laid) 
V. (Jrfvrd (Lord) (1797), 3 \es. ‘102, -120. llc-uco, if the covonnuts of tho leaso 
will iuTolro the lc=>hCO m ( xponscs which he did not nutiiiiiate, and it tliis result 
is duo to tho lessor’s default, specific pcifontmuco will not be ordoicd {Tddcsleif 
V. CfarJ!8nn (180*2), 30 Iloav. 419;; but it is olh''rA'iso where tho lessor is not in 
default, where, for instance, tlie lessee knowingly agrees to take a house in 
defective repiii'* (Cook v. IVauyh (l.SCO), 1’ G’ff. 20J); and the lessee who has 
taken posscssiiiii and in^islcd on repairs being done cannot refuse to accept an 
uiiderlouse because it eoniains cu\ouaiits taken frum the head lease oi which he 
was unaware (Nash v. Cedirnne (1839), 3 Jut. 973). .V mistake as to the legal 
effect of an agreement does not picvcnt specific pcrfonuanco (I’owdl v. SmilL 
(187*2), L. 11.14 h’q. 83, whore the lessor understood that the effect of the lease 
being determin.ible at seven or fourteen years was to give bim iLio option to 
dctoiUilnc it). 

(/) IJfl/fMs V. KortUrn Coal Miuivg Co. (1855), 5 Pe G. M. & O. 029, G38; 
De. liiamtc v. (1803), 11 AV. It. 1020; see IlViffm v. I'ini (1814), 3 

Vos. I.V 13. 197 ; JS’ealdU v. Altjjer (1818), 1 Swan. 223; compare Callaghan y. 
Pepper (1810), 2 I. h’q. It. OOD; and on tho same ground an agreement for a 
yearly tciuncy will not in general be spo« ifii.’allvoiifoiccd(CVa//fen v. llihigtooiih 
(18."i3), 10 Hare, l-il); though tliis will ho clone in a proper case (Lever v. 
Kofflir, [1901] 1 Ch. 513 ; seo Mancliesttr Brewery Co. v. Cooinba, [1901] 2 Ch. 
(Kt 8 , 610): and as to letting for a single day to ^iow a procession, seo Glaase v. 
Woolgar and JloUrls (1897), 41 Sol. Jo. 573, 0. A. 

(V/) Fade V. J/arA-cnrie (1837), 1 Ivoon, 474, 485; see Bnekland y. Hall (1803), 
8 Yes. 92. ilut the trtuloe in bankniptc}* is entitled to a grant of the lease on 
eutoring into personal covonauta (Powdl v. Lltrgd (1828), 2 & J. 372). 

(h) Pcara h v. Penaori (1848), 11 Beav. 356; see Paxton v. Feo.toH (1854), 2 
Sm. & (>. 437, 110 ; coiri])ore lleVing v. Luinhy (1858), 3 De G. & J. 493, 

(i) Coiisoqnenlly specific performance will not be onlciod of n buLldiug 
agrooinont except under special oii'onin>^tanc.'es (fr(i?i;cr//a»jj)<o» Corporation v. 
Eminona (1901), 49 AV. R. 653, C. A.); compare Bladietty. Baka (1865). 2 llem. 
& M. 270; Mohjnent y. Jlkluard, [1906] 11’h. 31; but it the contract includes 
the gi'anting of a lease, specific performance can bo ordered of the agreeniout 
for a lca.se and damages given for breach of the building agreement (Kay v. 
Johnaon (1864), 2 IIciii. & .M. 118; Soamra v. Kdge (1860), John. 669: see KvJ'ria 
y. Jaikson (18(50), 1 John. & 11.319; A'rrts v. Jackson (1862), 3 (3ifl. 396; 
Middlrtonv. (irce 7 iii'o<'f/(l 8 ii 1 ), 2 Do G. J. A Sm. 142, IJ. A.). But for this purpose 
the agiecment must specify with tfuffioiont clearness tho work to be done; see 
Wood V. Stlfoclc (1884), 60 L. T. 251. It is no objection to glancing specific 
perfoimance tluit tho lease is to confain a wvenant to repair (i’aafoi. y. Fewton, 
aupra). As to a covoiiiiut to maintain a vista through treos, see Armdrong v. 
Courteoay (imZ), 15 I. Oh. R. 138. 

(Jt) Ahbal y. Blair (I860), 8 AV. R. 672; Modhn v. Snowball (1861), 4 
De Q. l!\ & J. 143, C. A.; Wdliama v. Priaco (1882), 22 Oh. D. 441, 0. A. ; 
and the lessee can resist performance on the ground of non-execution of repairs 
notw’iihstanding that he has taken possession, unless he is barred by acquiescence 
(Lamare v. Dixon (1873), L. R. 6 U. L. 414). 
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Landlord and Tenant. 


Skct. 8. 

Breach of 
Agreement 
for Lease. 


Damages. 


ftgreenipnt loses his right to specific performance if he commits 
broaches of the covenants ■which would be inserted in the lease, so 
that the landlord, if the lease had been granted, would have a right of 
re-entry (f). If the lessor cannot make a title to the whole of the 
property, the lessee is entitled to a lease of so much as the lessor 
can demise, with an abatement of rent (m). The remedy of specific 
performance must be claimed promptly (n) but delay on the part 
of the lessor may be excused where the lessee has been in posses¬ 
sion (o), and probably also where the claim is by the lessee (p). 

Whore on agreemonfis enforced against executors, the lease will 
be so framed as to exempt them from personal liability (q). 

827. The party complaining of the breach of an agreement fora 
lease, instead of suing for specific performance, can bring an 
action to recover damages (»■); but he is not entitled to both 
remedies at once («); and where non-performance by the lessor 
is due to defective title, the lessee cannot recover damages for 
lo.ss of his bargain (t), but only the actual expense to which he 
has been put (a); but, if the default on the part of the lessor is 


{{j JhU V. Uarclay (IBll), 18 Vea. 50, 68; Tunno r. Lewia (1881), 1 L. J. (cil.) 
177; Orei/o-rj/ v. Wilson (1852), 9 Haro, 683; Pain v. Coomha (1857), 3 Sm. & Q. 
449,467. Similarly Rs to an intoiiding underleasee who has committed acts 
which would be a forfeiture of the head lease (Lewh v. Bond (1853), 18 Bear. 
85). In such a rase the tenant is not entitlod to relief under the Conveyancing 
and Law of Property Act, 1881 (44 & 46 Viet. c. 41), s. 14 {fkeain v. Ayres 
(1888), 21 Q. 15. D. 289, 0. A.); contra where a breach is only apprehended 
{WillMins V. Chenty (1796), 3 Vas. 51^. 

{^n) McKenzie v. Htskdh (1877), 7 Oh. D. 673; Burrow Scammell (1881), 19 
Ch. 1). 175. 

(n) See title Equity, Vol. XIII., p. 174; Iluxham v. LhwvUyn il873), 21W. E. 
670, 766; and compare Garrett v. Besloiro»gh{Ear1){\im), 2 I)r.&‘Wal.441; as 
to lease for lives, see Ormond {Lord) v. A^ulsrson (1813), 2 Ball & 15. 363, 370. 

(o) Shepheard v. Walker (1876), L. R. 20 Eq, 669. 

(p) See title Equity, Vol. XIIT., p. 174, note (s); Mollmj v. Egan (1845), 7 I. 
Eq. E. 690; Burke v. Smyth (1846), 3 Jo. & Lot’. 193; Carian v. Burg (1860), 10 
I. Ch. E. 387; Norrit v. Jackson (1862), 3 Gi£f 396; contra, Davenport v. Walker 
(1876), 34 L. T._168; Powis v. Bynecor (Lord) (1877), 35 L. T. 910. As to 
forfeiture of a right of renewal by delay or acquiescence, see Buynham v. Guy's 
IJospilal (1796), 3 Ves. 295; London Corporation, v. Mit/ord \1807), 14 Vea. 41 ; 
Walker V. Jeffreys (18i2), 1 Hare, 341; Mouninorris (EarQ v. irAtto (1814), 2 
Dow, 459, n. L.; Brew v. Norbury (Earl) (1846), 3 Jo. & Lat. 267; Morgan v. 
Gwrley (1851), 11. Ch. B. 482; and of the landlonl’s right to compel renewal, 
see Pilson v. Sjvatt (1889), 25 L. E. hr. 5. 

(j) PhiVipa V. Everard (183l), 5 Sim. 102; Page y. Broom (1840), 3 Beav. 36: 
V. //otArtm (1866), 1 K. & J. 671. 

(r) As to a breach of contract before the time of performance arrives, see 
title Contilact, VoL VII., p. 438, note (c). As to proof of the plaintiff's 
readiness to perform the contract on his part, see CoUina y. WiUmott (1864), 11 
L. T. 340. As to tender of a lease, see Prw! y. rfWtowMr (1836), 1 M. & W. 6 ; 
Gintley y. Ptmell (1876), L E. 10 0. L. 200. As to damages for broach of 
warranty as to user of premises, see Milch y. C'o5ur»(1011), 27 T. L. R. 372,0. A., 
and os to damages generally, see title D.auaoE 8, Vol. X., pp. 301 at seq. 

(j) Suinter y. Ferguson (1849), 1 Mao. ft G. 288; compare title Deeds and 
O rirEu Instruments, VoL X., p. 496, note (•). 

<t) Tliis is in accordance with the rule as to contracts for sole of land (Bain y. 
FtAhergiU (IFJA), L. E. 7 H. L. 168; see titles Damaqbs, Vol. X.,pp. 337, 338; 
Sale op Land), which applies to agreements for leases (Gas L^jht and Coke 
g. v. Tame (1887), 35 Oh. D. 619, 643; Hyam y. Terry (1881), 28 Sol. Jo. 
a71| 0. As). 

(a) Such os oosts incurred in inyestigating title, whether actually paid or not 
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R'ilful, the lessee can also recover dan^agcs directly resulting from 
the default (&}._ The lessor also can recover damages against the 
lessee for refusing to accept the lease (c). 

Where an agreement for a lease is such that specific performance 
could bo ordered, the court can give damages either in lieu of or in 
addition to specific performance (d); and this is so, notwithstanding 
that the plaintilTs only remedy is in equity, v/here, for instance, 
ho cannot sue at law for want of a memorandum in writing, but 
can sue for specific performance on tho ground of part perform¬ 
ance (e). Conversely, although no case for specific performance 
exists, the court can give damages for breach of the contract (/), 
but for this purpose there must be a contract enforceable at law (ff). 

Sect. 4. — 2'iile to he shoivn hy Lessor. 

828 . A person who agrees to grant a lease of land impliedly 
agrees to grant a valid lease; and if at the time when the lease ought 
to be granW (h) he has no title to grant the lease, there is a breach 
of tho agreement, and he is liable to an action at the suit of the 
intending lessee (t), though tho damages recoverable in such an 


(Hichnrdson v. Ciiasen (1817), 10 Q. 13. ToG; JJansli^ v. Padwick (1850), 5 £xch. 
Glj); or pxp^'nst’s of n.-paiM expcuted-with Iho lossor’e suiictiun (Pulhrook r. 
Lawea (187G), 1 Q,. 13. i!>. 'iSl; ami sco Panman v. Maitliews (1861), 4 L. T. 78,3); 
or a piomiuiu paid {Wiiyhi v. Cvlls (1819), 8 C. 13. 150). As to tho intending 
lettritio’d lion fur cxjiourirB on the los&or’s inli-iv'db in the piciaise.«, see Mtddiclaa 
V. MuyHuy (18Gi), ‘2 Llc'in. & M. 233, and title Lir.x 
(5) Ward V. Smith (I.S22), 11 I’rice, 19 ; bco J"q<n'ji v. Ndlar (1877), 6 Ch. D. 
153 ; oveniilod by Marshall v. I'erridye (1881), 19 Ch. D. 333, 0. A., on another 
point ilkiy y. Sinyktnn, [1899] 2 Ch. 320, U. A.; cuinparo Junes v. (Jardiucr, 
[1902] 1 Oh. 191. 

(f) Ohltrshaw v. Holt (1840), 12 Ad. & 131. 690; Marshall y. Muck-itlfMh (189S), 
40 W. K. 580; and Boe Pmier v. Wheeler (188S), 38 Oh. I). 130, 0. A. 

{d) See titles Equity, Yol. Xlll., p. 12, note (q), p. 51, note (»i); SrECiKio 
rEBFonMA.NCE; and, as to damages, cuinparo M’Nidtyy. 7/«m/H(181d),lJeat. 544. 

(e) Larerif y. Pursell (1S<S8), 39 Ch. D. 508, per CliiTlY, J., at p. 519; see 
Lewera v. Shafic^hury {Earl) (ISGG), L. K. 2 Kq. 270. 

(/) That is, because each division of the High Court can give all the remedies 
to which tho parties are entitled {Tamuliu r. James (IS80), 15 Ch. D. 215, 222, 
0. A.; Elmore v. Pirrie (1887), 57 L. T. 333). 

{g) Rock Portland Cement Co. y. ITt/son (1882), 52 L. J. (cn.) 214; Re N/rihum~ 
lerland Ai'cntte Hotel Co., Sidly^a Case (1885), 54 L. T. 76; Re Eorlhtimherland 
Avenue Hotel Co. (188G), 33 Oh. D. 10, 0. A. 

(h) I)e Medina v. Nornvni (1842), 0 M. & W. S20. 

(f) Straiika v. St. John (1867), L. II. 2 C. P. 970; Hoare y. Chamlrrs (1895), 
11 T. L. K. 185, couiptiro dwil/im v. Stone (1811), 3 Taunt. 433 (oxjiLiiacd in 
Slrauks v. St. John, supru); Temple v. Brown (1815), 6 Taunt. GO; or the 
intouding lessee cun rescind and i-^over nny depobit he has paid, and this ho 
may du before the lime for completion if tho lGS.-«or refuses to produce his title 
fJhqier v. ('tmmhee (1827), 6 B. & C. 531); but rescission of an executed og'i-oGment 
lor a lease will not be ordorod on the ground of iimoctmt misi-eproscutation; see 
Anqel v. Jay, [1911] 1K. B. GC6; title MlsaisrUESENTATION and Euaud ; com- 
pure Mihh w. Cahvrn (1910), 27 T. L. E, 170, reversed (1911), 27 T. L. B, 872, 
0. A. But by oereeiug to let, tho lessor does not impliedly undortabo that the 
land can l>o used fur any purpose without restriction {Jackson v. Cdbbin (1841), 
8 M. & W. 790; compare Ersliae v. Adeane (1873), 8 Ch. App. 75G). Tho lessee 
cannot insist on the leHsnr getting in all equitablo interests before granting tho 
lease ; it is suirieiont if the equitablo owner concurs in the lease {Reeves y. Qill 
(1838), 1 Boav. 376). A defect in title will prevent tho lessor from obtaining 
spccino porloi'uiance {Baskeomh y, Phillips (1859), 29 L. J. (CH.) 380; Reeves v. 
Ureenw&h Tunning Oo. (1864), 2 Hem. & M. 64); but the agreement may be 
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action ore limited in the manner already stated (&). It follows 
tha(, apart from statuiorv or (‘onveiitional restrictionH, an intend¬ 
ing' lessee is entitled to C.ill for atid investigate the title of the 
intending lessor ( 1 ). 

The right to call for the title to the freehold is, however, 
exclnded hy the Vendor and Purchaser Act, 1874 (m), and where 
the lessor is a leaseholder holding by sub-lease, the right to call 
for the superior leaseholder's title is excluded by the Convey¬ 
ancing and Law of Property Act, 1881 («)• But these provisions 
not touch the immediate title of an intending lessor who is 
himself a leaseholder, and, in accordance with the general rule, 
he is bound to ])i'odace the lease under which he holds and 
to show his title to it (o). The effect is that an intending lessor 
who claims to demise as freeholder need not show any title; if 
he proposes to demise as leaB<3holdor, he is not bound to show 
the title of his immediate or any superior lessor, but only to 
show his own title to the lease under which he claims. 

The statutory provisions above referred to only apply in the absence 
of a stipulation to the contrary in the contract (p), and they do not 
prevent the intending lessee from showing aliunde that the title 
to the freehold or leasehold reversion is bad ( 5 ). Sforeovor, since 
the intending h-ssce can by agreement exclude the statutes, he is 


conilitK»iinl on the loosor’s ability to grant the lease {AIM v. Hlair (18o0\ 8 
"W. li. G72). As to inability by a tenant for life to give a Cw^oiinnt bimling 
his suciiessora, see I'awi-a y, IJelU (1818), 12 Jur. 709. 

{k) Soe p. 380, ante. 

(l) StraiiliS V. W. Ju/iii (1><]7), Tj. E. 2 0. P. 37C, 380, citing 2 Sngden’s Vendors 
and PurcboBors, 10th ed.. Ill (11th ed., 367, note); see Keccli d. H'nrne v. Ilnll 
(1778), 1 Doug. (k. n.) 21; Fildta v. JIunker {18)1), 2 Mcr. 421, 427; Pnrvia 
T. Hai/er (1821), 9 I'rice, 488; compare Molloif v. Steme (1838), 1 Dr. & Wal. 
585; fjondomlerry {Man hiunfsa) t. J)dki.r (1861), 3 L. T. 546. Since it is not 
univeraally cuph>mary to rail for the lessor’s title, slight rircnnistiiiircs will 
show that the right lias bo<-n waived {Simyaon y. SaM (1851), 3 W. li. 118). 

(m) 37 & 38 Viet. 0 . 78, s. 2, which provides that on a c(<nlract to grant 
a term of yeais, whether to be derived out of a freehold or IcoBebold 
estate, the inlondcd Ic-^isco shall not to bo ontitlnd to call for the titlo to the 
freehold. This ajiplios to a louse ot an easoment, such as a right of way {Jouea 
V. W<aU (1890), 43 Oh. D. 574, C. A.). 

(n) 44 & 45 Viet. c. 41, s. 13, which piovides that on a contract to grant a 
lease for a term of yearn to bo derived out of a leasehold interest, with a lease¬ 
hold reversion, the intended le-ssue shall not Lave the right to cull fur the title 
to that reversion. 

(o) The reversion roforred to in tho Convej'aneing and Law of iTrojiorfy 
Act, 1881 (44 & 45 Viet, 0 . 41), s. 13, is iho revoirion t.o tho Icaso out of 
which tho Bub-lea&e U to be derived {Oodivg v. Had/, [1893] 1 Q. B. 
39, 40). 

(p) See the provisions referred to in notes (m) and (n), su/wo. I’hey axe excluded 
by a stipulation that the IcuBor shidl deliver an abstract, and then the lessee is 
eutitled to have the abstract verided in the usual way, and to have an acknow- 
l^gmnnt or covenant for production of any deeds which will be r«>quirGd to show 
his own title .subsequently (Jif Puradl and Deakin’a Contract, [1893] W. N. 162). 
In all capos whore a lessee is intending to spend a substantial sum of money on 
the property, tho statutoiy restriction on his right to call for the lessor's title 
should be excluded by express stipulation m tho agrcoinent. 

(y) Jtniea v. Watta, aupra. If the objection to titio is sxjcciflc and litigation 
re^ts, the lessoe can require the production of documents which are in the 
loMor’s possession (•5td.). 
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treated, for the purpose of notice, as if he had the ordinary right 
to investigate title, and he will be affected with constructive 
notice of matters which he would have discovered, if be had 
made such investigutiou (r). 

Sect. 6.— Coiisents Necessary, 

829. If the property to be demised is cop^'hold, the licence of 
the lord of tlio manor is required in cases where the term of 
the lease exceed.s one year, unless tho special custom of the manor 
authorises a lease for a longer period without licence («). If the 
property is held under a lease which contains a covenant against 
underletting Avithout consent, tho lessor’s consent in writing 
must he oljtainod before the date Avhen the underlease is to be 
granted (f). If this is not done, tho intending nnderlessee can 
repudiate the agreement (a). 


Part III.—Leases. 

Si’K.r. 1.- liojri-lies for Creation oj Leases, 

Kui!-Si;c;'r. 1 .—Lanes for Thtoi Yaos nwl vndcr. 

830. A louse for a terra iiot oxcceding three years from the 
mribiT'g of it, Avherehy there is rcseiTcd to the laridlord during the 
term a rent of two third parts at least of tho full improAVid A'alne 
of tho demised promises, may bo made either verbally (//;, or by 
W]-iliiig under haiid only (<■). l’'or this purpose Iho term is taken 
ns not exceeding three year.s if at tlie time of the agroeme.nt it may 
last for loss than that period, although it may also last for more (d). 


(>') That Id, ills pi).-«itiuii id tho diiitio .'xs if, boloro ihti st.nhitrd, ho had ogreod 
not to cull for tlio tiiJo f’ittman v. I/arlnml (1S.S1), 17 L'h. JJ. o-Vj, ;{jh ; AL-iii'vhje 
V. CViyjp, [1 .Sl)2] ;i (’ll. w,')2, 397, 0. A.; coimuro Imray v. Oa/.s/ieWr, [l.!{97] 2 
Q. 1). 2lti, 22.-., 0. A.). 

(s) Seo p. :H‘1, (mtv. h’or a form of liconco .‘<co l'jicyclopa>tlia of Forms and 
I’recedentH, "N'o!. V., p, 220. 

({} Scop. 570, po't. If luiuiihited dairnguB aro lixod in enso the llccnco is 
refused, tbid ilous not give Ibe uudoilo.dsoc the option of nut applying for the 
h'.'ouco {Ltmj V. lioiiirtn;/ (ISOl), 33 r>oav. uSft). 

(a) Forrer v. Susli (ISiio), 35 Jii'uv. 1 (j 7. if he luis boon in oorupatiun he is 
under no liability to ro.'tore the promises to tlsoir ariginal condition U'airk'iur 
V. Jimth (181)3). 10 T. L. R. 83, (J. A.). 

[h) A verbal Iouho may he made by any words showing tho intent to give 
OKclusive posdossion for tlie term; compare Maldon'a Ctise (1584), t’ro. J'ilis. 33; 
and see p. 337, ante. 

(r) Statute of Frauds (29 C.ir. 2, c. 3), e. 2, which excepts lenses of tho nature 
mentioned iu tho text from tho requiromont of writing iinposod by ibui,, s. 1 
(soo the text, *»/«*). A louse for throe years or less is within tho exception, 
notwithstanding Ihut it contains an agiocment or n^ition for a iiii-thcr tcim 
hovund ilie thii'o A'o;irs(/iui7ad(>n v. Leon (1861), 7 11. & N. 73; liand y. liall 
(1877), 2 Ex. 1). 356,0. A.). 

(d) The Statute of Fr.iuds (29 Car. 2, o. 3), e. ], only applies wh(we the 
tunancy, if good, must of uouesdity lust more than three years (He Kniyht, 
Ex parte Yoisey (1882), 21 Oi. V. 142. 458, C. A.). 
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Hetic 0 yearly (e) and other periodic tenancies may be created by 
parol notwithstanding that, unless doterinined by notice, they will 
coni iime beyond three years. The three years are computed from 
the day of the making of the lease, and if the term does not com' 
lueiice at once (/), it must expire, or bo capable of expiring, within 
three years froiii that day ('/). 

Sim-SKUT. 2.— Leasta fur over Three Years. 

831. Under the Statute of Vraiids (/() all loa' os of messuages, 
manors, lands, tenements, or heredilainonts, must he in writing and 
signed by the parties making or creating the same, or thoir agents 
thereunto lawfully authorised in writing ; olhorwiso they have the 
force and effect of leases at wall only (/t). Consequently, having 
regard lo the exception from this provi.sion already noticed (»), leases 
for any terra oxceediug tlirce years wore required to be in writing. 
The Real Property Act, 1815 (/.•), added the furtlier provision that a 
lease required by law to be in writing should ho void at law unless 
made by deed. Ecuce, to be effectual at law, a Icaso which will 
necessarily last for more than three years from its dale, or which, 
though for a shorter term, does not reserve a rent equal to two- 
thirds of a rack-rent, must I'O under seal (/). 

832. ^Vhere an incorporeal hereditament is appurtenant to a 
corporeal liero.lilament, it will’pass under a demise of it, however 
made, and llierefore, if the lease can be made Ij.v parol, it is effe<'tnal 
as regards the incorporeal liorcditamcnt (ni). ilut wbere tho incor¬ 
poreal hereditament is demised by itself, tho lea‘<e, to be valid at law, 
mu.st ho made by deed (n). Whore tho incorporeal heroditament 

Te) Hammond v. Fnrruu), [I'JUij 2 h'. 11. jfvr Wills, J., at p. 

(/) Tho oxception rofenyd to in note (c), p. 381} anfr, is not coisfinod to 
leases commencing itt tho linio when they aie mndo {Ityleij r. llvka (172.)), 1 
Stra. 651). 

(</) Itaivline v. rMriifr(1700), 1 M. Il.iyiu. 7;j6; Foster ?. Aercca, [1802] 2 
Q. B. 255, C. A., pir Lud Ksiinn, M.R., at p. 257. 

(A) 29 Car. 2, c. 3, s. 1. 

(t) See note (r), p. 383, ante. 

fA) 8 & 9 Viet. c. 100, s. 3. 

(l) Tn practice an iiislrumcnt under seal is always signed, but such an iiistru- 
mout is not within the Statute of Frauds (29 Car. 2, c. 3), and signature is not 
essential {Aveline v. f('/u'asor. (]R42\ 4 Man. A G. SlJl ; Cherry v. Hcmitu/ (1849), 

4 Exdi. 631; IMmes r. Mitchell (l859), 7 0. 1). ( n . s.) 3G1, 368). Soo titles 
Contract, Voh VII., n. 361 (m); Dkkus and Otukii Ixstru.ments, Vol. X., 
p. 384, note (o). 

(m) Beaudilu V. Itrook (1607), Cro. Jac. 189, 190; Bknll y. Olenii-ter (1SC4), 
16 C. 13. (». 8.) 81; coii)i)uro Hn'^-iland y. Chapter (1839), 5 M. & W. 37.7; and 
see Somerael {i)iil.e) y. togwlt (l>'>26), 5 B. & C. 875, 683. 

(a) Hewlina v. Shippam (1826), 5 B. & 0 . 221. 229 ; Woml v. LcadbUler (184-3), 
13 M. &. W. 838, 842; sec Satnulera y. Ouren (1698), 2 Salk. 467. As to rights 
of shooting, see Bird v. JJujijitiaem (1835), 2 Ad. & El. 696; airiimed (1837), 
6 Ad. A 824, Ex. Ch.; several iishery {Rona-ait {Dufie) v. Fogmll (1826), 

5 B. & 0. 875, S82); a ft*ny {Mayfield v. Ilohnmon (1845), 7 Q. B. 486); tithes 
{Htnadling y. Vxers (1621), (.’lo. Jac. 613); tolls {Partrulye v. Ball (1097), 1 Ijd. 
Baym. 136; UarJiiar v. M'l/hVimson (1831), 2 U. & Ad. '336, 338; Bridylandy. 
Shn) ter, sifj<ra, at p. 380); Icaro of warren without tho land {Someraet {Duke) 
T. FowcH, enpra, at a 883; and see title Easkmemts and I'hofits A Frbndrk, 
Vol. XL, p. 246. I? a statute requires the Icu&o to ho in writing, it need not 
also be under seal by virtue of the Beal Property Act, 1845 (8 A 9 Viet. o. 106), 
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18 demised with land to which it is not appartenant by a lease Sbot. i. 
not under seal, and the lease would be valid as to the land alone, it Reaohdtei 
is not made void as to the land by the inclusion of the incorporeal Creation 

hereditament (o); though if the rent reserved is an entire rent, no Leases, 

part of it is recoverable at law (p). 

Sub-Skot. 3.—O/m-ation of Invalid Lease as an • Agreement. 

833. A lease for a term exceeding three years or at a rent less invalidlem 
than two-thirds of a rack-rent, if created otlierwise than by deed, is : 

uoiistrued as an agreement for a lease (g), and specific performance mentor"* 
of the agreement will be ordered, provided that it is in other lease; 
respects capable of this remedy (r); and where the lessee has 
entered, the right to specific performance is sufficient to give the 
parties respectively rights equivalent to the legal rights, and place 
them under obligations equivalent to the legal obligations, of lessor 
and lessee (s). In equity the lease is deemed to have been effectively 
granted, and for practical purposes the parties are in the same 
position as if the lease >Yero valid at law^t). 

Where the above equitable duclrine does not apply, the effect of (ii.) aa 
entry under the void leaso, if followed bv paymeut of rent, is to ^enaiicy from 
creato a touaiicy from year to year upon the terms of the instru- ^ 
ment so f.ir as applicable to such a tenancy (u). 

A lease of an incorporeal hei'editnmcnt by an instrument not Invalid icaae 
under seal soenis to be subject to the same considerations, and 
op(*vates as a valid lease iu equity, pvovide«l that the lessee has entered menta. 
into enjoyincut under it and that si)ecific performance W'uuld bo 
ordered {a). J^ut apart from this doctrine, if the lessee has entered 
into enjoyment, and has thus received the consideration for his 


H. 3 V. //offamnn (lS.'i2', 18 Q. B. 31(1; MarJehamY. Stanford {1363)^ 

11 (\ B. (n. s.^ 37(>); Koe tlt« Turnpike HohiIs Act, ls'22 (3 Goo. 4, c. 120), 
t). 57 (as to which see the Statiile Law Ituvisiun (No. 2) Act, IHOO (53 & 51 
Vicl. c. 51), s. 3); anil ns to lenses of femes, seo title Feb&ies, Yol. XIV., 
I>. 558. 

S /i. V. Ilockworth 1 / {InhahiUuits) (1837), 7 Ail. & El. 492. 

(Jai diner Y. fl'iliiirTnaon (1831), 2 B. & Ad. 336, 338; Bird v. IJu/givton 
11835), 2 All. & El. 006; cunipiu-e Doe d. UHJitha v. A/oyd (1800), 3 Esp. 78 
(where preiniees aro let at an entire rent, and a part of the promisos cannot l>e 
Ic^'ally demised, the wliole tlemise is void). 

(7) Bond V. Roshvg (1801), 1 1) & S. 371; Tuhg v. MoUett (1864), 16 
G. B. (». 8.) 298; l/agne v. (Jammings (1864), 10 0. B. (k. 8.) 421; compare 
tUirton V. hretill (1817), 1C M. & W. 307 (on the rcpcal(^ stat. (1884) 
7 & 8 Viet. 0. 76). 

(r) Parker v. Taawell (1858), 2 Do O. & J. 659. 

(sj Wedsh V. Lonsdale (1882), 21 Gh. D. 9, 14, C. A.; compnro Drury y . 
ilticnamara (1855), 5 E. & B. Cl 2 (which probably would not now be 
lulloweil). 

(0 Tho result is that to a r.onsiderablo extent the Beal Property Act, 1845 
(8 & 9 Viet. c. 1061, 8. 3, has boon nulliflod; see Furness v. Bond (1888^ 4 T. L. B. 
457; but, as rogai-da other persons Uian the loEMor and lessee, the want of a 
legal estate in the Ios'ka hy reason of the invalidity of the domiso might bo 
important; and see title Diceds Aim Oxhsb iMSTRUMliKTS, Vol. X., p. 378, 
note (1). 

((() Clayton v. Blakey (1708), 8 Term. Bep. 3; 1 Smith, L. 0., lith ed., 127; 
and other cases cited at p. 441, jaut. 

(a) See Losm v. Adams, [1901] 2 Ch. 698. 

H.L.—XVIII. ® 
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bargain, he is bound by the stipulations of the instrument so far as 
they apply to the period of his enjoyment (b). 

Sect. 2.— Contcnls and Operation of Lease. 

834. The usual contents of a lease by deed are the date, the 
names and descriptions of the parties, the consideration, the opera¬ 
tive words, the parcels or description of the property demised, the 
exceptions and reservations, the habendum, the reddendum, the 
tenant’s covenants, the landlord’s covenants, and the conditions. 
The matters before the habendum are called the “ premises” (c). 
They may also include recitals, but recitals are unusual in a lease. 
If any reference is necessary to a power under which the lease is 
granted, this is inserted in the operative words (d). The habendum 
dehnes the duration of the term, and the reddendum tho amount 
of the rent (e). The contents of a lease by instrument under 
hand are in substance the same, but they ore not so formally 
expressed (/). 

835. A lease by deed takes effect from the date of delivery (i;). 
Frimd facie the date which it bears is the date of delivery; l)ut 
evidence is admiBsible to show that it was in fact delivered on o 
different date(/0* 

836. Where the only consideration for the lease consists in the 
rent and lessee’s covenants, it is usual, though not ncccs8.iry, to 
insert a reference to these in the premises; whore there is an 
additional consideration, such ns a fine or premium, it is essential 
to mention this in the premises (i). 

(J) Tlumaa v. Fr&lrifhi (1847), 10 Q. B. 77fi; Atlam^ v. Cliiiterbuck (1888), 10 
Q. ii. 11. 403 ; and conipaie f]'ifkin8on t. Torkinytoii ^1837), 2 Y. & (J. (kx.) 72(3 
(as to recovery of reut). 

(r) Sw title’ Dkebs and Other lNSTnTJMVNT.s, Vol. X., pp. 381, 473. Ah to 
supplying a word, see Wright v. DiclcKoru (1813), 1 Dow, Mi, M7, H. L For 
Tiinous forms of louses, see Encyclopedia of Forms and Frccudonts, Vol. Ylf., 
pp. 100 et afq. 

(d) For forme of leases under statutory and other powers, sco Enr-yclopsodi.a 
of Forms nnd Precedents, Vol. VIL, p. 641. 

(c) In case of contradiction botwoon the Iiabeiidiini uTtd roddundum, the 
habendum prevails {Matthniia v. SmnUwooil, [I'JIO] I (Jh. 777, 781). 

(/) As to a refcrenco to “covonantu” in a Iojho nut undur s'^ul, see title 
Deeds and OruEa Instruments, Vol. X., ]i. 475. As to the rlTet-t of 
collateral parol agroerueut, see ihvl., ]). 44. Evidence of custom Ls o.xcludcd 
where the lease is clear (iie Slrnwi and fhe Kuat and West India Docks and 
Birmingham Janctian Bail. Co. (1840), 8 C. B. 502, 531). As to llte meaning of 
technical terns, see titles Custom and Usages, Deeds and Other Instru¬ 
ments, Vol. X., p. 449, ihid., p. 264, As to statutory meaningn, seo SaiUh v. 
Wilvm (1832), .3 B. & Ad. 728. 733. 

(sr) See titio Deeds and Owier Instruments, Vol. X-, pp. 382. 445 ; Ca 
Iiitt.46b. 

(A) HUelt y. Mart (1825), 4 B. & 0. 272, 279. 280. 

(t}_ Both to insure the duo operation of the deed and to s itisfy the statutory 
provisions; see p. .396, tmt. If a lease prepared in piirsiiaiico of an ngroo- 
ment fur a lease is tonaored to the lessee for execution, he is not bound to 
execute it nnle.^-s the considerutiou is truly stated (VouhoUen v. Knowles (1844), 
12 M. & W. 602). As to lien for unpaid promiiun, see Shepheard v. Jieetham 
(1877), 6 Oh. D. 597. 
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837. The relation of landlord and tenant is one of contract (k),' skot. 2. 

but, 80 far as the lease vests in the tenant the right to the exclusive Contents 
possession of the premises, it operates as a con\oyanco. The usual and Opera- 
word for this purpose is “ demise,” but neither this word, nor any of 

formal words of conveyance, are necessary. Provided the instru- 

Dient shows the intent of the parties that the one shall divest Demise, 
himself of the possession and the other come into the possession 
for a determinate time, either immediately or in the future, it 
operates as a lease (1); and this is so whether it is in the ordinary 
form of a demise, or in the form of a covenant (m) or agreo- 
niont(n), or in the form of an oiler to let or take on certain 
terms and an acceptance appearing on correspondence («). 

838. The property comjirised in the lease, including easements, Core&ants, 
and the excepi ions and reservations, the term of the lease, and the 
reservation of rent, are discussed elsewhere (p). The remainder 

of the icMse consists of the tenant’s and the landlord’s covenants (g) 
and the conditions. 

Tlie tenant’s covenants are intended to provide for payment 
of rent (/), rates, and taxes («); for the maintenance and 
insmancefiO of the premises; for any suitable restraint on the 
user of them (r); fur restraint on assigning and subletting (a); and 


(7() Sfo p. 3 : 55 , ante. 

(/) AJori/an il. Dvtvding v. Itimll (1810), 3 Taunt. G5, 67; Wilkiuam v, 
//I'li tlMiJi 3 hin;?. (n. C.)508, 533; llnxltiiij v. Sawlij'i nl (1898), 8n 1.. T. 552, 
tv A., and cusc.s cited in luuo (c), p. 307, ante. If exclusive pu.4t>e«$ion ia to 
bn iriveii, an instriiniont thou<;Ii in form a lic('nco will operate a.s a Icnao {Dne 
d. r,tt'/.nrd v. IMti (1833), 5 R & Ad. 089, 092; see Ilnll v. Heabrii/ht (1069), 

1 AJod. lli'p. 14; Doe d. Hantej/ v. IlWi (1819), 2 B. & Aid. 72-1, 739). 

{■/«) W'/iiffock V. Horton (1605), Cro. Jac. 91: Tisdale v. Amwe (161*1), Hob. 34 ; 

V. yl/w«f/rtv (1631), Cro. Car. 207; Ilirhards y. Stly {IQlQ), 2 Mod. Jlep. 
79; IHi/htiL Hasaet v. Tlmnias (1763), 3 Burr. 1441, 1446; boo Fenny d. Easthum 
V. (JhV'd (18M), 2 M. & S. 255. 257. 

(w) See Lvi'elt.ck v. Frnnklyn (1846). 8 Q. B. 371. Au agreement which is in 
efToct an undertaking that teiinnts shall be found, and a guarantee of a sum 
C(|ual hi the }ir»pubod rents, does not croalo a toiiuncy {Taylor v. i/ucA*«on (1846), 

2 t'ur. & Kir. 22). 

(o) (J/iojman v. Black (1838), 4 Bing. (n. c.) 187; see Jones v. Beynolds (1841), 
1 Q. B. 506. 

(p) See pp. 411 rf serf., pp. 434 et seq., pp. 464 et 8fq., yost. 

(o) As to what words amount to a covenant, see title Deeds Axd Otheh 
In&thumests, Vol. X., p. 478; Mdes r. Tulin (1867), 17 L. T. 432, 435. As to 
ihe effect of recitals, see title Dkei.s and Utuer Instruments, Vol. X., 
p. 463. Whore on tbo fair construction of the language of the lease an obliga¬ 
tion is imposed on ono party, this creates an express, and not merely an 
iin]ilied, covenant {Re Onduyan and Hans Place Estate, Ltd., Ex parte Willie (^1895), 
73 Ij. T. 387, 0. A., per Bianv, L.J., at p. 390); and as to the construction of 
covenants, see title Deeds and Other Instruments, Vol X., pp. 441, 475 
ct seq. ; EUis v. Kerr, [^1910] 1 Ch. 529; Napier v. Williams, [1911] 1 Oh. 361; 
and as to the construotion lieing most strongly against the oovenantor, see also 
Love V. Pares (1810), 13 East, 80, 87, 

(r) See p. 467, post. 
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for tlie yielding up of the premises at the determination of the 
lease {b). 

The landlord’s covenants provide for guiet enjoyment (c); and 
for payment of rates and taxes, and for maintenance of the premises, 
BO far as these obligations are to be borne by him. 

The conditions include a power of re-entry on non-payment of 
rent or breach of covenant (tZ). Provisions for renewal of the 
lease (e), and for an option for the tenant to purchase (/), usually 
take the form of covenants by the landlord, and provision for deter¬ 
mination of the lease during the currency of the term, if 
desired, is inserted among the conditions ^). In addition, special 
covenants may require to be inserted to suit the particular nature or 
circumstauces of the demised property (/i). 

839. An agreement for a lease should specify the covenants and 
provisoes which are to be inserted in the lease (i); if it does not do so, 
or if it provides that the usual and proper covenants and provisions 
are to be inserted (j), the parties can require the insertion of such 
covenants and provisoes only as (1), in the case of ordinary property, 
are usual generally (k ); or (2), in the case of special property, such 
as leases of public-houses, or mines, are usual in louses of similar 
property, either generally, or in the same district (1); or (8), in the 


(b) Seo p. 556, post, 
fc) See p. 523, post. 

(d) See p. 530, post. 

(c) Spo p. 393, post. 

(/) See p. 390, post. 

(ff) See p. 393, po^t. A condition means eomething upon breach of whicli 
the luteiesfc may be determined before the appointed punod (Taylor v. Marlindale 
(1842), 1 Y. & 0. Oh. Cas. 658, 662). 

(/i) As to implied covenants or covenants arising by construction, poo title 
Dkeds AND Other Jnstrumektb, Vol. X., p. 477; Bmhp v. Stnnrt (1862), 7 
H. & N. 753 (where im agreement by a lessor to suppfj’ mateiiHl—chloiine 
still-waste — ^for use in a factory implied an obligation on the lessee to accept 
and pay for it). Where the licensoe of n stall is to have the exclusive right of 
exhibiting and selling certain goods;, this will bo enforced by injuimtiou 
{Altman v. Royal Aquarium Bucitiy (1876). 3 (.!h. D. 228). 

(*) As to an agreement for a lease, subject to such clauses as the lessor 
chooses to insert, see Plunkett r. Dease (1846), 10 I. liq. R. 124; or, subject to 
conditions to be settled by a third person, see Uonrlay v. Sormrsd {Duke) (1815), 
19 Ves. 429. As to clauses to be inserted in renewal of leases, see ItukHts v. 
Bdl (1847), 1 De Q. A 8m. 335; Fanca v. Ranfurley (^ari)(1850), 1 1. (Jh. E. 321. 

(i) Whicbever form the agreement tokos, the effect in this respect has beun 
said to be the same {Churth v. Urowu (1808), 15 Ves. 268, 271 ; Pnniert v. 
Parker (1832), 3 My. A K. 280; Blahealey v. WhieUlm (1841), 1 ILire. 176. 181); 
though if the agreement is silent as to covonuuts, it may be that the lessor is 
not entitled to limit his liability under tho implied covoiumt for quiet enjoy¬ 
ment by inscrtiim the usual express limited covenant {UUIuiuh v. Foyle Collr.ie 
{Trustees), [1898] 1 1. E. 233, 0. A.). J 

{k) Church V. Brown, supra, at p. 267 ; Hampshire v. H’tViena (1878), 7 Ch. D. 
666, 661. H the lease is to contain “ proper covenants,” those covenants only 
w to be inserted whidi will secut® the full effect of the contract {Jones v. Jmin 
(1806), 12 Vos. 186,189] Blakesley ▼, WhteUlufif Tho quostion what ato 

usual and proper cov^ants can bo determined on a euinmons under the Vendor 
ud Furduser Act, 1^4 (37 A 38 Viet. o. 78) {Re AnderUm and MUner'a 
Oowtract (1890), 46 Oh. D. 476). 

(J) See as to public-houses, BenntM v. Womaek (1828), 7 B, A 0. 827 ; Broolees 
V. Drysdale (1877), 3 0. P. I). 62, 69 ; Hampshire v. Widceiis, supra. Am to 



Fart III.—Leases. 


889 


case of a particular estate, are known to be always inserted (m). Saor. 2 . 
Wbat these covenants and provisoes are is a question of fact to be Contents 
decided upon an examination of the leading books of precedents (n), uid Opera- 
or upon the evidence of conveyancers and others familiar with the ^’f 
practice generally, or with the practice in the particular district ( 0 ), 
or on the particular estate (m). The covenants and provisoes which 
may be regarded as usual in all cases are (p ):—covenants by the 
lessee to pay rent; to pay taxes, except such are ultimately charged 
by statute on the landlord (q); to keep and deliver up the premises 
in repair (r); and to allow the landlord to enter and view the state 
of repair («); the usual qualified covenant by the landlord for quiet 
enjoyment (t); and a proviso for re-entry on non-payment of 
rent (a). 

840. A covenant or proviso which tends to abridge or qualify anusnal 
the estate vested by the lease in the lessee is not allowed to be covenants, 
inserted as a usual covenant (b ); and on this ground it has been 
held that a covenant against assigning or underletting without 
consent (c), and a proviso for re-entry on bankruptcy (d), or on 


TninoB see Itodghinson v. Croive (1875), Tj. R. 19 Eq. 591; Strelley v. Pearson 
(1880), 15 Oh. D. 113. As to agricultural leases see liefl v. Sarefiard (1852), 
18 Boav. 8. 

(ra) Gtimrlian Pacific RatJuiay v. Toronto Corjiorotion, p905] A. 0. 33, P. 0. 

(m) flainpahirey. Wickens (1878), 7 Ch, D. 565, 681. Where by statute certain 
covenants oxo to bo iiniilicd ui every lease, unless otberori^e expressly provided, 
it seems that those become “usual and proper"; see Cdhoun, v. Fot/le Oollege 
(TrustcM)y [1898] I 1. R. 233, C. A. (as to tlie unlimited covenant for quiet 
ciijoynieut implied by the Landlord and Tenant I,aw Amendment Act, Ireland, 
1880 (23 & 21 Viet. c. led), s. 41). 

(o) Huiigkinson v. drowe, snp-a; Hart v. Hurt (1881), 18 Cb. 1). 670, 695. 

Ip) See 5 Davidson, Pi-euedents in Conveyancing, 3rd ed.. Port I., 53; 
llamjmhire v. supra, at p. 581. 

(f) See liennett v. Womack (1828), 7 1). & 0. 627 (where tlioi'6 was to be 
a “not rent" with usual covenants); Parish v. SUeman (I860), 1 Do G. 
P. & J. 326, 332 (rent “ free of all outgoings ’’); Catiadian Pactfic Railway v. 
Toronto Corporation, supra. 

(r) Doe d. Dymoke v. irtf^cra (1831), 2 B. & Ad. 896, 903; Sharp y. Milligan 
(No. 2) (18.'i7), 23 Beav. 419,422. Compare Bnrrd v. Ifarrison (1691), 2 Vern. 231. 

(s) And in a mining lease, reservation of liberty for the lessor and his agents to 
examine the workings {JUakesley v. Whieldon (1841), 1 Hare, 176). 

(f) See Cdhoun v. Foyle Cdlege {Truateeil), supra. 

\a) Uodgkinsan v. Cnnve (1875), 10 Ch. App. C22, 626. 

(5) Church v. Brmon (1808), 15 Yes. 258, 264; Blakesley v. Whieldon, supra, 
at p. 180; Uodgkinsan v. Crowe (1875), 10 Ch. App. 622, 625. Bub originally 
it was a disputed point whether the covenant against assignment was “usual" 
or not {Morgan v. Slaughttr (1793), 1 Esp. 8; FdOiingham v. Croft (1796), 3 
Anst. 700; Vere v. Loiiden (1806), 12 Yea. 179; Browne v. Rahan (1806), 15 
Yes. 528: see Blakedey r. Whiehlon, supra, at p. 181). The covenant will be 
inserted whei-e the lease is in substitution for one ooutaining a rostriction on 
assignmont {Bell v. Barchard (1852). 10 Boav. S). 

(c) Uendtrson v. Htty (1792), 3 Bro. 0. 0. 632; Church v. Brown, supra; 
ITatnpahire v. iriciens, supra j liishap v. Taylor Jb Co. (1891), 60 L. J. (Q. B.) SSA 
It makes no difference that agreomont duos nob mention “ assigns " of the 
lessee {Buddand v. Papilkm (1866), L. B. 1 Eq. 477, 482; affirmed, 2 Oh. App. 
87,71). Similarly, in a lease to icontain “ proper covenants,” a covenant against 
assigning or underletting will not be inserted {Eadie v. Addison (1882), 52 L. J. 
(CH.) 80); but a covenant against underletting with a proviso for re-entry is not 
unreasonable {UaherdanhorP Co. v. Isaac (1857), 3 Jur. (h. S.) 611). 

(d) Sodgkinsm v. Crows (1875), Ii. B. 19 Eq. 591; ayde r. JFardsn (1877)i 
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Skct. 2 . brpaeli of covenant generally, are not n8ual(6). The following 
Contents coveuauta and provisoes have also been held to be unusual (/):— 
and Opera- A covenant by lessee to rebuild and repair ; exception from the 
tion of covenant to repair of damage by fire or tempest (/»); a covenant by 
Lease. |,ije lessee to insure (i); or not to carry on a particular trade (A); a 
condition that nr.sigiiinonls or underleases shall bo registered with 
the lessor’s solicitor and a fee paid to him (f); and a covenant by 
the lessor to rebuild in case of destruction by fire or tempest, with 
a condition that on default the rent should cease (m). 


Nature of 
option to 
purchase 
iesBor'a 
interest 


Sjsot. 3. —Option to Purchase. 

841. A lease may confer upon the lessee an option to purchase 
the interest of the lessor in tho demised premises. This usually 
tabes the form of a covenant by the lessor that, if the lessee within a 
specified period shall give to tho lessor notice in writing of a specified 


3 Ex. D. 72, 82, 0. A. But an express pmviso for ro-onirv on the bank- 
ruptcj'of the lessee (7’oc d. J/utiterv. (/H/Zicra (1767), 2 Teim ll(>p. 133), or on 
execution being levied ngaiiiat him (eeo J/nvis v. lui/ton (IS.’IO), 7 Bing. 15-1), 
is laviful. 

(e) JlatgUnson v. Crowe (187.‘5), 10 Ch. App. 622. This has not boon filtorocl by 
the Oonvoyaucing and Law of Property Act, 18S1 (44 & 45 Viet. c. 41), s. 14, 
notwithstanding that tho danger of actual forfoituro has boon thoroby substan¬ 
tially diminished {Re AnflrrtoH and Milner's Conlrnrt (1S9U), 45 Oh. I). 476). 
Tho rule applies to leaf.es of special property, such as nuuing louses {IIiuigkiusoH 
T. Grmue, supra), and public-house leases {Re Lmder and Rngleg'a Contnut, 
[1892] 3 Ch. 41), ng well as to ordinary lenseB. h’ormorly it was hold that a 
proviso for re-entry on bankruptcy {tfaines v. Burnett (18.19), 27 Beav. .luO) 
was a usual proviso in a lease of a public-house; luul thuugli a provi.so for 
ro-entry if any other business than a licensed victnnlltir's is oiimod on is not 
“usuiir” OD the grant of a lease, yot it in.ay bo trentod as usual for tho purpose 
of assignment {Btinnelt v. Womadt (1828), 7 B. & 0. 027). 

(/) Since the question whether a particular oovemint is usual is one of fact 
(see Benriettx. Wamaefe, supra; liroftkes v. IJrysdale (1ST7), 3 (t. P. I). 52), it is 
possible lor the accepted list of usual co/onants to bo varied (see /lampihire 
T. Wickem (1878), 7 Ch. T). 565, per JussKL, M.Jl., at p. .501); but while this is 
so in theory, in practice it is difncult to procure tho jieeo.sBary uvidcn-iu. 

{g) Doe d. Dgmohe v. Withers (1831), 2 B. & Ail. 896, 903. 

(A) Sharp v. Milligan (No. 2) (1857), 23 Beav. 419; see Knidall v. 7fi77(1860), 
6 Jur. (n. 8 .) 968. But m Doe d. KUis and Medudn v. Sandham (1787), 1 Teriii 
Bep. 705, a covenant to repair with such an excepticin was found as n fact to 
be usual. Compare Crosse v. Morgan (1889), 60 L. T. 703 (whore the words “ or 
other ca.sualty ” wore rejected as being luicciluin, although tho exception of 
damage by fire or tempest was adniitt'd by the Ie.H.sor). 

(i) See eWer v. CoUinge (1832), 3 My. & K. 28.3; 5 Davidson, Pri'codeuts 
in Conveyancing, 3rd ed.. Part I., o.'l, n.' 

(A) Propfrt v.^ Parker (1832), 3 My. & 1C 280; rrtn v. Cwpr, (1834), 3 My. iSr K. 
269; and certainly it is not usual in a uoighhonrhuod whero tiMdo is usually 
carried on (BVlAm/intn v. LvvtKg (1854), 18 Beav. 206, 210). In Doe A. Ridi- 
{Marquis) v. Quest (1316), 1.5 AI. & W. KiO, a slijnilation in the agreement that 
the premises shoald not be used oxcopt for a sjieoifioil manufactory, and (hut 
usual covenants should Ixi ii].4ertod, did not authorise tho insertion of an 
affirmative covenant by tho lessee that ho would carry on tho manufactory. 

(l) Brooks V. Drysdale, eti/>ra. 

(m) Doe d. Btlis and Medvdn v. Stindham, supra ; see Medwin v. Sandhaw 
f 1789), 3 Swan. 685. As to oovonanta in leases of special kinds of property, sec 
.os to farming leases) j). .564, pimt; (as to public-house leases), p. 671, posi. As 
to mining leases, see title Mistks, MiNEiuns, and QoAnuiBS. 
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length of bis desire to purchase the fee simple, or other the interest 
of the lessor in the premises, the lessor will on payment of a 
specified purchase price, and of any arrears of rent, convey the 
demised premises to the lessee (n). The option, if exercised, will 
create an interest in the land in favour of the lessee or his assigns, 
and though the covenant giving the option is binding as between 
lessor and lessee without regard to the rule against perpetuities (o), 
yet, in order that the interest in the land may be effectively created 
as against the successors in title of the lessor, the option must be 
so framed as to be exercisable only within the time allowed by 
the rule, that is, if the term of the lease exceeds twenty-one years, 
the option must be restricted, if no life is mentioned, to twenty-one 
years, or otlierwise, to the duration of a life or lives in being and 
twenty-one years after (p). 

842. Any matters which by the terms of the option are made 
conditions precedent to its exercise must bo strictly observed. 
Thus the notice must be given within the specified period (df), and 
if payment of the purchase-money ut the expiration of the notice 
is made a condition precedent, the payment must be duly'made (r). 
But it is not easeutiul that the lessee shall have performed all the 
stipulations of tlio lease, nnlcss such performance is made a condi¬ 
tion precedent (s). Provided that at the time when the option is 
exercised (he lease is still current—that is, that it has nut been 
already deterinined for breach of covenant—the exercise of the 
I'ption creates the relation of vendor and purchaser. Pending 
completion, the rights and liabilities incident to the relation of 
landlord and tenant are suspended, and the lessor is not, subse¬ 
quently to Bucb exercise, entitled to terminate the lessee's rights 
as purchaser for breach of covenant (A). Where an option is given 
to the lessor to purchase the lessee's interest, a purchase of such 

Soe EncyolopaHlia of Forms nnd Precodoiits, Vol. Yll., p. 198. 

(o) Honth Kaitern llailwny v. Assoctaieii Putilaiid Cciijfiii Jffliii'/cniMrprf (1900), 
lAd., [1910] 1 Ch. 12, C. A.; and tlio lessee is entitled to damages agauist the 
lessor and his ostalo for breach of the covenant to convoy (iyorthiny (Wi-oia- 
iion v. JFetil/ier, [1900] 2 Ch. 032. 

(p) Woodall V. Ohjlon, [1905] 2 Ch. 257, C. A. ; compare London and South 
Western Bail. Co. v. (Jomm (1S82}, 20 Ch. D. 562, 582, C. A.; and see title 
FKRfETXJITIBS. 

((/)_ Jliddiil V. Darn ford (1893), 37 Sol. Jo. 2C7, whoro six calendar nmntbs’ 

f irovious notice in wilting was liold to mean at least six months’ notice expiring 
•clore the date of purcluisa; but tbo lessor may by conduct waivo any delay 
V‘*{]9 V. Wisticn (1852), 16 Ileav. 2.'i9). 

(r) Bundatjh {Lord) v. Jlf<2ton(1864), 2 Drew. & Sm. 278; T!e«(on v. Collins 
(1865), 34 L. J. (cu.) 353 ; seo Dawson v. Dawson (1837), H Sim. 346; Brooke 
v. Garrod (1857), 3 1C. & J. 608 ; 2 Do Q. & J. 62 (an option of purrhuso in a 
will); contra if payment is not a conditiou precedent (Mills v. Uamood (1877), 
6 Ch. D. 106, 0. A.). 

(a) Thus the option may bo exercised notwithstanding that there has been a 
broach by the lessee of a covenant to insure (f/reen v. Low (1856), 22 Beav. 625). 
'When the option is subject to a condition that the lessee shall in the meantime 
have "duly” paid his rent, "duly" does not mean punctually, and if all rent 
is paid up to me exercise of the option, a slight delay is immaterial tSiarlm f. 
Barton, [1909] 1 Oh. 284). 

(t) Jtaffety v. Sehoflela, [1897] 1 Oh. 937. 


Skji. S. 

Option to 
Purchase. 


OonditioM 
precedent to 
exercise of 
option. 
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interest in a part of the premises will not prevent the subsequent 
exercise of the option as to the remainder (a). 

843. The terms of the option usually require that it shall be 
exercised in writing, but this requirement, even where not expressed, 
is implied, since it is the intention that the resulting contract shall 
be binding on both parlies (b). If the option is given to the lesseo 
and his assigns, it is only exercisable by the person in whom the term 
is vested, and consequently cannot be exercised by an equitable 
assignee of the term(r). On the death of the lessee the beneiit 
of the option passes with the lease as part of his personal estate (c2). 
Where the lease is granted by trustees, notice must be given to all 
the trustees or the survivors of them (r). 


Effect of 
exercise of 
option. 


844. When the option is duly exercised a contract arises for 
the sale and purchase of the demised premises, and the usual 
consequences of such a contract follow. Thus, if the lessor’s 
interest is a freehold interest, it is treated in equity as converted 
into personal estate, and the conversion operates retrospectively as 
from the date of the lease, so that, if the lessor has died in the 
meantime, the purchase-money forms part of his personal estate (,/). 
Consequently the exercise of the option, if followed by the comple¬ 
tion of the purchase, deprives the lessor’s heir or devisee of the 
property without compensation, but until completion the heir or 
devisee continues to be entitled to the rents and prolils (g). This 
doctrine, however, apjdies only between the persons interested in 
the real and personal estate of the lessor. It is not to be extended, 
and it does not apply botw'een lessor and lessee ns vendor and 
purchaser, so as, in the event of the premises being burnt down 
before the exercise of the option, to give to the lessee tlie insurance 
moneys arising under a policy taken out by the lessor (h). 


(«) 8 ee Conveyancing and Law of I'ropoi^y Act, 1881 (44 it 4o Viet. c. 41), 
a. 12, which overrules bparrow v. Cno/wr '1S:W), IIn 5 'Os & Jo. 401. 

(/;) Birmingham Canal Co. v. CartvirMd (1870), 11 Ch. 1). 421, 434; but the 

S arlies may waive this loquiremont: compare Btatson v. A'lcholmm (1842), 6 
ur. 620. 

(f) Friary Holroydand Jleulcf/'t Jirev'eriea, Ltd. v. Singhlon, [1899J 1 Oh. 86 
(though the lessor may waivo strict compliance witli tho torms of the option); 
reversed on facts, [1809] 2 Ch. 261, 0. A. 

01) Re Adams and Kensington P'cstrg (1884), 27 Oh. D. 391, 0. A. 

(e) Hutclife v. Wardle (1800), 63 L. 'J'. 329. As to how far trustees can give 
an option of purchase, sec p. 34S, ante. As to companies and corporations, see 
Clay V. liufford (1852), 6 lie Q-. & Sin. 768 ; Re Femaie Orphan Asylum f 1867). 
17 tj. T. 59. Tho notice may be served on the infant heir of the lessor \ Wooiis 
T. Hyde (1862), 31 L. J. (cu.) 20-5), 

(/) Lawtsv. Bennett {\1iAb), I Cox, Eq. Gas. 167, 171; Cullingwood v. Boi« 
(1857), 26 L. J. (oh.) (H9. it is tho same whether the lessor dioa testate or 
mtostato, and notwithstanding that the option is only exercisable alter his 
death (Re fsaace, Isaacs v. Ilei/inall, [1894] 3 Ob. 506). 

(j|) TownUy y. Bedvtdl Y^b. 591. As to the effect of a qiecific 

devise of tho property by tho lessor, either before or after tho date of the lease 
giving tho option, see title Kquitv, Yol. XIIL, p. 111 . 

(h) Edaiards v. West (1878), 7 Ch. D. 858; but the lessee is entitled to the 
proceeds of a policy taken out by himself, and if, owing to the lessor having 
also taken out a policy, the loss is apportioned between tbe two policies, the 
lessor must account lor what he receives to the Lessee (Bernard v. Ara^ (1875), 
10 da. Ap{>. 386). 
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Sbot. ^.— Option to Benew Lease. 

845. A lease which creates a tenancy for a term of years may 
confer on tlie lessee an option to take a lease for a further time (t). 

The option will pass to tho lessee’s trustee in bankruptcy (fc), and - 

its exorcise is not necessarily restricted to the duration of the 
original term (1). An assignee of the reversion tekes with notice of ” ” 
the option and is bound by it (m); and, if the option does not state 

the terms of renewal, the new lease will be for the same period and 
on the same terms as the original lease, except as to the 
renewal (a). 

Sect. 6. — Option to Determine Lease, 

846. A lease for a term of years may contain an option for the By whom 
parties {b) or one of them to determine the lease at a stated time 

or times before tho expiration of the term (c). Usually such an 
option is expressly made exercisable by the lessee only, and if the 
lease is silent as to the person who is to exercise it, it can only be 
exercised by the lessee (d). If the lease has been assigned, the 
option is exercisable by the person in whom the term'is for the 
time being vested (c). An option exercisable by the lessor passes 

{i)Mosa V. linrion (186r0, L. R. 1 Eji- 474; see Auaiiit v. Nfioham, [1906] 2 
K. B. 167. Similarly a lease for a fixed term may contain an option for a 
further yoarlj' tenancy with the same covenants {firown v. Trumper (1858), 

26 Beav. 11; Jones v. Nii'on (1862), _1 H. & 0. 48); and tnce versA {Horsey ▼. 

(1854), 18 Biiur. 171 (where it was held tWt the term ran from the 
(vuumuiicoinent of tho yearly tenancy; but the right to the lease may be lost 
by delay {Nunn v. I'rnacolt (1849), 3 De Q. & Sm. 304). If the lessee continues 
in poasension bj' himself or bis undertenant after tue original term without 
OKoruising Lis u])ti()n, bo is liable for tlie rent in an action for use and occupa¬ 
tion {Christy V. Tanrred (1840), 7 M. & W. 127 : iVariny v. King (1841), 8 M. 

& \V. 571). If the lease docs not state by whom tho option is to be exercisable, 
it will be oxerciaable by the lessee only (Leiris v. Stephenson (1898), 67 L. J. 

(q. b.) 290). For form of such option, see blncyclopsedia of Forms and Prece. 
dents, Yol., VII., p. 197. As to eoveuants for renewal, see also p. 461, post. 

{k) liuckland v. PapiUon (1860), 2 Oh. App. 67. 

U) Moss V. Jtarton, supra. 

(m) Levois v. Stephenson, supra. 

(a) Lewis v. Stephenson, supra; rae .Ausftn v. Newham, supra. 

(b) A loose which is detorininable *' if the parties think fit ’’ can be determined 
only by the consent of both parties {Fowm v. Tranter (1864), 3 U. & C. 458; 
see Colton v. Lingham (1815), 1 Stark. 39). 

(e) If the option is exercisable by the lessor, and the lessee sells and assigns 
the lease with a utipxiktion that the pureboee-monoy is to be returned it the 
lessor determines the lease and the assignee “ leaves the bouse," the money is 
returnable if the tenancy is legally detennined, notwithstanding that the 
assignee in fact remains in the bouse as a member of the family of the now 
tenant {Lueas v. Rideout (1868). L. ^ 3 H. L. 153). For forms of option to 
dotermiiie tenancy, see Eucyclopsodia of Foims and Precedents, Yol. YII., 
pp. 107, 209. 

(d) Dann v. Spurrier (1803), 3 Bos. & P. 399, overruling on this point 


Powell V. Smith (1872), L. B. 14 Eq. 86. A lease for throe, six, or nine yeors 
is a lease for nine years doterminablo by the lessee at the end of three or six 
years {Oo^riyhi d. Hall v. Uwhatdson, eupra; compare Ferguson v. Cornish 
(1760), 2 Burr. 1032; 3 Term iiop. 463, u. (a)). 

(e) Oousequently if be cannot be found, neither the lessee nor a previous 
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with iho reversion to his devisee, although expressed to be exercisable 
by eilher of the parties, “ his executors or administrators ’’ (/). 

847. Since tho exercise of the option by the lessee gets rid of 
the covenant to pay rent during the residue of the term, the 
requirements of tho proviso conferring the option must be strictly 
observed {g). If the terms of the option require that tho lessee 
shall have paid all arrears of rent and performed the covenants 
on his part, sucli payment and performance are n condition 
precedent to Uie exercise of the option (/i). The period when the 
lease may be determined is to be reckoned from the commence* 
ment of the term, not from the date of the lease (i). 

In a Crown lease an option exercisable by the Commissioners of 
Woods and Forests can bo exercised by any two of them (k). 

848. If tho option is contained in a lease under seal, it can only 
be released at law by an instrument under Beal(/.), but in equity 
the form of release is immaterial if it is made for value (m). Under 
a power to surrender and deliver up the premises at stated periods a 
formal surrender is not required (a), and, although the notice of 
surrender is required to he in writing, the surrender may be proved 
by oral admission of the tenant (b) 

Sect. 6. — Completion. 

Sub-Sect. 1. —Counterpart and Duplicate. 

849. In order that each party may have access to tho actual words 
of a lease it is usual for two copies to bo executed (c). If each copy 


assignee can detonnine the lease (Seuvurd t. Drew (1898), 67 L, J. (q. b.) 322). 
A lessee who sublets for a term oxceeding his own term cannot detm-tnine his 
own term in exercise of an option contained in his lease (Phijm v. CcUlegan 
{O. •& B.) (1910), 34 Sol. Jo. 635). 

(/) Jioe d. liamford v. Huyley (1810), 12 East, 464 (especially if the notice is 
to bo given to tho otlior party, his lieirs, executors, or administrators); comparo 
Legy d. Seal v. lienuni (1738), Willes, 43 (where tho option was exorcisable only 
by the representatives of a party dying within the term). 

(y) Cadby v. Martinez (1840), 11 Ad. & El. 720 (where notice was given for 
hlidsummer instead of Michaelmas). If the notice determining the lease is to 
be in writing, notice by parol is not siifficieut {Legg d. Scot y. Beuion, supra ); 
but the uoltco may bo in the form of a notice to quit (sco p. 449, post) referring 
to the dotorminablo nature of tho leaso {Giddena v. Dodd (1836), 3 Drew. 483). 

(/A Porter y. Shephard (1796), 6 Term Eop. 665; Urey y. Friar (1834), 4 
n. Il Cas. 565. But whore tho option is exercisable, “ the lessee having first 
paid tho rent and performing’’—^not “having performed”—tho covenants, 
apparently it will bo sufficient if they are performed after the exorcise of the 
option {Seaward v. Drew, supra). Tho lessor is entitled to sue for rent accrued 
and breach of covenant committed before the determination, nutwithstnndiiig 
that, the lease is thereupon to be void {Blore y. Oiulini, [19US] 1 K. fi. 336). 

ft) Bird V. Baker (1838), 1 K & E. 12. 

ue) Coombesv. Dutton (1839), 3 M. & W. 469 ; see title Constitutional Law, 
Vol. VIT., pp. 122,153. 

(1) Ooodright d. NichcJls y. Mark (1815), 4 M. & 8 . 30. 

fm) See title Deeds and Ctueb Instbuments, Vol. X., pp. 416, 424. 

la) Carletoii v. Uerhert (1866), 14 W. K. 772. 

Ih) Slattrrir y, Pool^ (l*i40), 6 M. & W. 664; Martin y. Doherty (1880), 
6 L. B. Ir. 194. 

(e) As to the ionnalities of execution—signing, sealing, and deliyery— see 
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is executed by both lessor and lessee, the lease is said^to be executed Bm. t 
in duplicate, and each part is as efficacious as the other (d ); and Completion, 
this is frequently done in the case of a lease not under seal. Where — 
the lease is under seal it is usual for one copy, called the lease, to 
bo executed by the lessor alone and handed to the lessee; and for 
the other, called the counterpart, to be executed by the lessee alone 
and handed to the lessor (e). The counterpart thus executed by the 
lessee is primary evidence of the lease as against the lessee and 


title Deeds and Other Instrdmiznts, Yol. X., pp. 382—386; as to oxecutiun 
by corporations, ibiiL, p. 390; by agents, ibid., p. 394. The lessor is not 
eutitleu to -witness by hunselt or his agent the execution of the counterpart 
by the lessee {liorradaile v. Smart (1837), 5 W. It. 270; compare Euex v. 
Iktuiell, Daiiitil v. Kasfx (1875), Jj. U. 10 0. P. 338; Conveyancing and Iiaw 
of Property Act, 1881 (44 & 40 Yict. c. 41), s. ^). As to delivery of a deed 
as an escrow, see title Deeds and Otoer Instruments, Yol. X., p)). 387— 
390. An agreement for a lease, thrmgh signed by the intending lessor, will 
not bind him if he docs not sign wivh the inteiitiou of contracting or if he 
does not deliver the ngrecmoni to the intending lessee (2'«tt/c v. Ilormbrooh 
[1S97] 1 Ch. 23). Attestation, Ihoiigh not in general essential fur the validity 
of a deed, is necessaiy whore a deed inquires to. be registered (Land 
Uogistry (Middlesex Deeds) Act, 1891 (54 & 33 Yict. c. 64), Schod. L, r. 2, aud 
Lund llcgistry (Middlesex Deeds) Mules, 1892 (8tat. B. & O. liov., Yol. YJL, 
)). 128), r. 6; Yorkshire Hegistries Act, 1884 (47 & 48 Yict. c. 54), a. 6). 
'fhe execution of the lease by the lessor is a condition precinlont to the lessee 
becoming liable on tho covenants [^Cardwell v. Lucas (1836), 2 M. & W. Ill; 
Toler V. Slatrr (1807), L. It. 3 Q. 13. 42, 45; see Coach v. Goodman (1842), 
2 Q. 13. 3S0, 398; and boo title Di'.EDS AND Otueu J NSTIlUMENTS, Yol. X., 
p. 402); unless tho circumstances show that tho Ic'iscu has a.-.suiued liability 
Uiahvujtc., V. O'Connor (1887), 20 L. U. Ir. 216). Put where a lease purports to 
1)0 granted by a tenant for life and remainderman according to “ thoir respective 
estates and interests,” and tho lessee enters, the tenant for life can sue him on 
the covenants iiotvvithsLaiidiiig that ho alone has executed it (//bia v. Greek (1864), 
3II. & 0. 391h As to altomtions in deeds, see title Deeds and Other Instru¬ 
ments, Yol. X., p. 411; in leases under hand, ibid., p. 431. An addition which 
expresses only what the law would imply is not necehsarily treated os an 
alteration (7A;ed. }Yatersv. Umghton (182i), iMan. &lty. (k. b.) 20S (addition of 
“ house and buihlings ” after f.irm ”). A momoninduui added to a deed before 
execution is part of the deed {Grijfin v. Sian hope. {ItH"!), Cro. Jac. 451, 436); 
and similarly if addod after signature, but bcfuio sealing and delivery {Lgbum 
v. Warrington (1816), 1 Stark. 162). In Fnylcg v. Lovelace {Earl) (1839), John. 
:i;(3, Ibis olToct of a memorandum wns nvcrlookod. SncL a memorandum may 
vary the term as stated in tho lease (rieoAid. Taglor v. h'sioit (1821), 9 Price, 
593); and as to a variation of tho coiumoncoment of tho term by an indorsed 
inionoranduxn, see Cowne v. Garmnit (1834), 1 Bing. (n. o.) 318. A lease under 
wbicii tho lessee has entered, but which has been rendered void by a inateiial 
iiltcrutioji, may be used to show tho Icims of his occupation {Hutchins v. Scott 
•^1837), 2 M. & W. 809). An alteration made in the term before execution— 
as from a yearly tenancy to a term of one year—will be treated as expunging 
covenants applicablu only to the cancelled tenancy, unless, })ei'haps, in tho event 
of tho tenancy continuing boyoud one year {SlrieJiland v. Majcntll (1834), 2 
I'r. & M. 339). As to rectification and canoolling of louses, see titles Equity, 
Vol. XIIL, pp. 22 et aeq .; Mistake. 

{d) See title Deeds and Other Instruments, Yol. X., p. 3S1; CoUing 
V. Treweek (1827), 6 B. & 0. 394, 398. 

(e) During tho continuance of the term tlie lease belongs to the lessee, and 
the counterpart to tho lessor {Hall v. Ball (IS'll), 3 Man. & (r. 242, 233). After 
the term has come to an end, whether by effluxion of time, or surrender, or 
forfuilure, the lessee is entitled to rotaiu the leuso if it contains covenants by 
tlie lessor which have not been performed {Hall v. Ball, supra); and also, 
upparentlv, whether there are such covenants or not {Elioorthy y. Sandford 
(1864), 3 la. & 0. 3:30; Knight v. IFtUiams, [1901] 1 Oh. 236). 
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essential. 


Beale 

applicable. 


persons claiming throngh him(/), and as against strangers 
and as against all persons it is presumplive evidence of the 
execution of a lease (li). If no counterpart has been executed, or if 
the counterpart cannot be found, the lessor is entitled to inspect 
and take a copy of the lease in the possession of the lessee (i). 
The lease is regarded as the principal instrument, and, in case 
of discrepancy between the lease and the counterpart, the pro¬ 
visions of the loase prevail, provided the lease is consistent with 
itself; if it is inconsistent, it can be corrected by reference to the 
counterpart {k). 

850. Powers of leasing, whether arising under statute or con¬ 
tained in a settlement, usually recpiire that a counterpart of the 
lease shall be executed by the lessee. In the case of statutory 
powers it is generally also provided that the execution of the lease 
shall be sufficient evidence of the execution of the counterpart (f); 
where the power docs not contain such provision, then, since the 
execution of the counterpart is essential to the validity of the lease, 
a memorandum of such execution should be indorsed on the lease 
and signed by the lessor (»>). The lease and the counterpart need 
not be executed at the same time (»)• 

Suii-SaoT. 2.— StampB. 

851. A lease of land must be stamped in accordance with the 
subjoined scale, the stamp being in general ad valorem on the rent 
and on any premium or other consideration (o) But the scale only 


(/) Ittic d. West V. DavtB (1S06), 7 ICaat, 3G3, 3G4 ; Pearse v. Morrice (1832), 

3 & Ad. 396; seo itunn v. Oodbold (1825), 3 Bing. 292, 294. Provided tho 
counterpart is properly stamped, the lessee cannot object that the lease is 
not proiMiiiy stamped (Paut v. A/ee/);(1828), 2 Y. & .1. IIG), 

(9) Due A Egremont {Earl) v. Pulman (1642), 3 Q. B. 622; Homea t. P&tree 
(1858), 1 r. & F. 283. 

(A) Hughes t. Clark (1851), 10 C. B. 905 ; Houghton v. Katiig (1856), 18 0. B. 
235; see Burleigh, v. Stibha (1793), 5 Tmr. Bcp. 465. 

(t) Doe d. - V. Slight (1832), 1 Dowl. 163; Elwarthyy. San«7/ord (1864), 

34 L. J. (ex.) 42, per Maetin, B., at p. 44. Formerly tliis was nut aUowod 
{Woodevck V. Worthington (1827). 2 Y. & J. 4 ; Portmore (Lord) v. Coring (1627), 

4 Bing. 152). Similarly an (<coiipier against whom an action of ojeotmont for 
forfeiture is brought, and who has no copy of the lease, is entitled to an order 
for inspection of the oountexpait and to take a copy {Doe d. Child v. Roe (1852), 
1 E. A B. 279, whom, how'over, the report treats the lessoi-s as holding the 
lease). Soe generally title Discoveht, Inspection, and Tntebuoqatoaies, 
Yol. iUL, pp. 67 el eeq. 

(1) Shep. Touch. 63; Bivn hell ▼. Clark (1876), 2 0. P. D. 88, 93, 97, C. A.; 
Matthewi V. Smallwood, [1910J 1 Ch. 777. Whore a lessee has been in receipt of 
rant from undertenants, and can produce the oounterpait, this may be admitted 
in evidence without accounting for the absenoo of the lease (Doe d. Manton v. 

(1832), 2 Moo. & S. 107). 

(2) Sm, for instance. Settled JilstatM Act, 1877 (40 & 41 Yict. c. 18), ss. 4,46. 
48; Conveyancing and Taw of Property Act, 1881 (44 & 43 Yict 0. 41), e. 18 
Settled Land Act 1882 (43 & 46 Yict 0. 88), s. 7 (4). 

(m) Sugden on Powers, 8th ed., 826. 

fn] Coomha (1840), 11 Ad. ft El. 403. 

(0) (1)For any definite tern not exceeding a year— £ 1 . d, 

01 any dwelling-house or part of a dwelling-house at 
a rent not exceeding the into of £10 per annum . 0 0 1 
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BpplieB whore tho instramonl; actually operates as a lease or an Bbot. e, 
agreement for a lease; hence a written acknowledgment by the Gomplettoo. 


(2) For any dofiuito tom less than a year— £ ». d. 

(a) Of any furnished dwelling-house or apartments 

where the root for such term exceeds £25 . . 0 5 0 


(b) Of any lands or tenements except or otherwise 
than as aforesaid. 

(3) For any other definite term or for any indefinite term— 
Of any lands or tenements: 

Where the consideration, or any part of the con* 
eidoration, moving cither to the lessor or to any 
other person, consists of any money, siot^, or 
security: 

In respect of such consideration , , 


The Mme duty 
u B leua for a 
year at the lunt 
rwerved fi>r tlu 
deflnita term. 


The nme duty 
u a cuDvayaiiee 
on sals for the 
same couiden. 
tlon. 


Where tho consideration, or any part of the com 
sideration, is any rent-— 

In ronpoct of such consideration : 

If the rent, whether roser\ ed an a yearly rent 
or otherwise, is at the rate or average rate: 



If the tonn <ln» 
not exceed 39 
yrere, or it 
iiidettnitr. 

If the term ex¬ 
ceeds ss yean, 
but does not 
exceed 100 yean. 

It the term ex¬ 
ceeds 100 years. 




£ 

0. 

d. 

£ 0. 

d. 

£ 

0. 

d. 

Nnc exceeding £5 per 

annum. 

• 

0 

1 

0 

0 6 

U 

0 

12 

0 

Exceeding 











£6 and not exceodiu 

g£l0 . 

- 

0 

2 

0 

0 12 

0 

1 

4 

0 

£10 

£15 . 


0 

3 

0 

0 18 

0 

1 

16 

0 

£15 ,, ,, 

£20 . 


0 

4 

0 

1 4 

0 

2 

8 

0 

£20 „ „ 

£25 . 


0 

5 

0 

1 10 

0 

3 

0 

0 

£25 „ „ 

£50 . 


0 

10 

0 

3 0 

0 

6 

U 

0 

£u0 „ ,, 

£75 . 


0 

15 

0 

4 10 

0 

9 

0 

0 

£T.i ,. 

£100. 


1 

0 

0 

6 0 

0 

12 

0 

0 

£100— 











For evoi-y full sum 

of £50, and 









also for every fractional port 

of 









£50 tliereof 

• 

• 

0 

10 

0 

3 0 

0- 

6 

0 

0 


£ d. 

(4) Of any other kind whatsoever not hcreinbofore described 1 0 

This is the scale in the Schedule to the Stamp Act, 1S91 (34 & 63 Viet, a 39), 
under heading “ Lease or Tack,” doubled, save in tho case of the fixed duty of 
Id., in accordance with the Finance (1900-10) Act, 1910(10 Edw. 7 & 1 Qeo. 5, 
0.8), 8.75. The woiils “ average rate ” are intended to meet the case of a varying 
rent: see Pearsun y. Jnland Semnae Commusionm (1868), L. K. 3 Exch."242. 
Tho ad valorem duty is chargeable on the rent where the amount of tho rent, 
though not spedfieid in the lease, is immediately ascertainable (Parry y. Deere 
(1836), 6 Ad. & M. 651). Tho duty is not increased by tho re^rvation of an 
uncertain sum equivalent to the premium paid by the lessor for insurance: see 
irtl6(>n V. Smith (1844), 12 if. & W. 401. A lease for a tern of 99 years deter¬ 
minable with lives is a lease for a.tom which exceeds 35 years and not for on 
indefinite torm (Mount Sdgcumhe (Etirl) v. Inland Revenue (kmmiaaionerf, [19111 
2 K. B. 24). The fixed duty of Id., and the duty on a lease of a famished 
dwelliug-house or apartments for any definite term loss than a year mav be 
denoted by an adhesive stamp, whioh must be oancdled by the person by whom 
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tenant of an existing tenancy (p), or a written proposal made in the 
course of negotiations for a lease which can be made by parol (g), 
can bo given in evidence witliout a stamp. Whore, however, there 
is a lease in writing, the scale aiiidios notwithstanding that the lease 
might have been made by parol (r). Whero the lease is made 
subsequently to, and in coulonnity with, a duly stamped agreement 
for a lease tor any term not evcooding thirty-live years, or for any 
indefinite term (s), it reqoires a IW. stamp only (f). 


Oonsidem- 
tion: 

(i.) Lump 
sums; 

(iL) Pjoduce 
or other 
(foods ; 


852. ^VllOl■o the considoralion for the lease consists wholly or 
partly of a lump sum of money, the stamp in respect of that sum 
is ilie same as ou a conveyance on sale for the same consideration (n), 
and it is immaterial whether the sum is ptiyable to tho lessor or to 
some other person {h). Wliere the consideration consists wholly or 
partly of produce or other goods, tho ad vulomn duty is charged 
on the value of the produce or goo«lB(c); and wliere it is stipulated 
that the value shall amount at least to, or shall not exceed, a given 
sum, or whore a permanent rate of conversion is lixed, tlie value 
of the produce or goods is to be estimated at tho given buiq or 
according to the permanent rate(d). For the purpose of the ad 


the iuslriiiiiejit is first executed fStauip Act, 1891 (54 & 55 Viet. o. 89), s. 78 (1)). 
Where sucli an iii>tniinent (not oeini' letter'^ or currespuiKhnico) is not stuinpod 
at or before execution, every ])erEion wlio executes, or (irepures or is emiiloyod 
in preparing it, is liable to a line of £5; (t/nd., s. 78 (2)). Tbo lease mu^t be 
slnnipcd in accordance with the law at tho time nl execution, not at the uniniual 
dale {t'larke v. Borhe (1877), 8 Q. B. D. 170). As to stamiang lenses after tho 
preseribed time for stnuxpiug has expired, and as to the uiicct of tho want or 
msiitticiency of the stamp, see title Kevxxue. As to tho exemjition of Crown 
leases, see title Coxstitvtional I,aw, VoI. VII., pp. 164, 168. 

(iO CJutWiihje{IM'6), 11 M. & W. 465; see Hill v. Hamm (1843), 5 

Man. & G. 789; and un iii.<,truincui; by which on occupier admits that he in in pos- 
session “ujion sufferance oiil}'," and agrees to give up piissession when requued, 
does not reijniie to bo stamped {Barry v. Goodman (1887), 2 M. & \V. 768). 

{a) Ikthdl V. Blencoive (1^11), 3 Man. & G. 119. 

\r) Proper v. Phillips, Bullcr, Law of Nisi l^'us, 7tli ed., 269. 

(fl) Such agreements require to bo stumped as leiini s; see p. 377, a7ite. 

{t) Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 75 (2). Thu agreement stamped 
with tho ad valorem stamp mnst he produced to tho reveinie ollicer for inspcctnin, 
and the lca.se will then he stamped with a *' duty-paid denoting stamp '* under 
tbid., s. 11. I'ho denoting room at Somerset House, London, is No. 85, Inland 
lievonuo Dcpaiimeut. 

(a) That is, lOs. per cont. whore the consideration docn not exceed £500, and 
£l pier cent, where it exceeds that sum (Siamp Act, 1891 (54 & 55 Viet. o. 39). 
Schedule "Conveynuce or Transfer on Sale’*; Finance (1909-10) Act, 1910 
(10 Ldw. 7 & 1 Geo. 5, c. 8), s. 75; liovonue Act, 1911 (1 Goo. 5, c. 2), s. 15); 
the lease must contain a oemficuto that tho transaction does not form juirt of a 
larger transaction or of a sei-ies of transoctiouB in respect of which tho amount 
or valuo, or the aggregate amount or value, of tho consideration other than rent 
exceeds £500; but if the tent exceeds £20 a year the duty on the premium is 
£1 per cent, whatever its amount (ibiil.). For the full scale for convoyances on 
sale, see title Saus of Land. hWmerly a lessee could recover a premium 
which he had paid, but which was not expressed in the lease; see Oinyell v. 
/WAtMs(]850),4 Exch. 720. At the present time a penalty is imposed forfailure 
to stato tho tnie consideration (Stamp Act, 1891 (54 & 65 Vict. c. 39), s. 5). 

ih) Where, e,g., a lease, amod to he mntod to a builder, is at his direction 
granted to a purchaser of the house, who pays tiie ground rent to tho lessor, 
and the price of tho house to the builder {A.~0. v. Brown (18*19), 3 Esch. 662). 
(r) .Stamp Act, 1891 (54 & bo Vict. c. 39), s. 76 (1). 

(d)/iW..8.76(2). ' 
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ralorem stamp duty, a statement in the lease of the value of the Sbot. s. 
consideration is sufilcient, unless it is shown to be incorrect (c). Completion. 

In general, where an instrument is made for a consideration fiiixTT < 
which attracts ad ralorem duty, and also for any farther valu- toprove^”* ** 
able consideration, it is to be stamped separately in respect of laents; 
each cotjsideration (./). But where, in a lease, the further con¬ 
sideration consists in the lessee having previously made, or of a 
covenant by him to make, any substantial improvement of or 
addition to the demised promises, or of any covenant relating to 
tho mfktlor of the lease, no duty is payable in respect of the further 
consideration (ff), unless the covenant is one which, if contained in a 
separate deed, would be chargeable with ad valorem stamp duty, in 
which case the lease must bear this additional ad valorem .stamp (h). 

A lease requires no further stamp in respect of a penal rent, or (iv.) Penal 
increased rent in the nature of a penal rent, reserved or made payable i 
under it; nor by reason of its being made in consideration of the 
surrender of an eikisling lease of tlie same premises (i). 

An instrument wberobv the rent reserved by a duly stamped (y ) increased 
lease is increased is chargeable as a lease in consideration of the 
addilional rent (/c). 

853. An instrument containing or relating to several distinct Collateral and 
mat Lei a requires to be stamped as a separate instrument in respect ' 

oC each of such matters (1); and this may happen, in the case of a 
I(.‘ase, either hcciiiise the instrument operates as separate leases of 
distinct premises to the same (m) or different persons (n); or 


r ) Sliiinp Act, 1801 (r)4 & 55 Viet. c. 30), a. 76 (3). 
f) Ibid., a. 4 (b). Thus, u lease, such as a mining lease, which reserres a 
Excel lent, and uls<) a vaiyiiig tout, is chargeable ad valoiem on the fixed rent, 
anil with a iiirtlior duty of 10 j<. on tho vurying rent. As to rent reserved to 
cover in^.uraiK'o, see ]). 307, ante. 

{if) titamii Act, 1801 (54 v'C. 55 Viet. c. 39), s. 77 (2). Apart from this pro¬ 
vision, a coveiiiint in the Icaso to complete buildings in course of erection 
would require a deed st.inip in ndditiou to tho oif valorem stamp on the rent 
{lie lUdtini's Lease (18T(i), Ij. it. 5 Exch. 82). 

(/i) linveniie Act, 1909 (0 Edw. 7, c. 43), s. 8 . In Biitish Electric Tractiox 
Co. V. Inland Keveinie Ccmmihaimira, [1902] 1 K. B. 441, 0. A., a tramway was 
duniisod ut a rent, and the lessees covenanted to pay £4,000 a year for the 
supply of electric energy, it was held that the covenant related to the 
matter of the lenee and did not attract further duty. Tho provision just 
refei'ied to excludes a case of this kind from the Stamp Act, 1891 ^54 & 55 Viet, 
c. 39, 8 . 77 (2); but it doos nut impose fiuther duty where there is a covenant 
to complete or crei.'t buildings, even though the covenant requires the expendi¬ 
ture of a dofiiiito sum (54 Sul. Jo. 518). 

(t) Stamp Act, 1891 (54 & 56 Viet. c. 39), s. 77 (1). 

\k) I hid., 8 . 77 ( 6 ). 
if) / hid., 8 . 4 (a). 

(m) The more inclusion in a lease to one lessee of separate preniises at 
separate rents doos not necossitate separate stamps, and it is sufficient if there 
is an ad valorem stamp on the aggregate amount of the rents {Boose v. Jaxkaan 
(1822), 3 Biod. & Bing. 186; lUoiiut v. Pearmau (1834), 1 Bing. (n. a) 408; 
Parrtf v. Deere (1836), 5 Ad. & El. 551); but if the remedies for e^h rent by 
distil and re-entry are restricted to the premises in respect of wUch the ront 
is reserved, tho instrument probably operates as though it oontained distinct 
looBes, and attracts separate duties; see title Bevenue. 

(n) Doe A. Copley. Day (1811), 13 East, 241, 246. If saob an instmment 
boors a stamp suitable only to one demise, evidence is admissible to diow to 
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because^ill ariOition to operating as a lease, it has a furtlier opera¬ 
tion not merely incidental to its operation as a lease; where, for 
instance, it inclndes a letting of faruiture at a separate rent (o), or, 
if it is under seal, a contract for the sale of furniture or other 
ubattels (p). An option to purchase property not included in the 
lease necessitates an agreement stamp (q) ; but an option to pur¬ 
chase the demised property is incidental to the lease, and requires 
no further stamp (r). Similarly, a guarantee in the lease for pay¬ 
ment of rent requires no further stamp (s), but a guarantee for 
paj’ment of penalties does (0< 

854. Where the stamp duty on a lease does not amount to 5s., a 
counterpart or duplicate mast bear the same stamp as the lease; in 
any other case it must bear a 5s. stamp (a). A duplicate must 
also bear a stamp, to be affixed on application to the Inland Uevenue 
Commissioners, denoting that the original is duly stamped (6) ; but 
a counterpart of a lease does not require a denoting stamp (c). 

Sttb-Sect. 3.— RegiMralicm . 

(i.) Superior Landlord. 

855. Leases for a long term frequently contain a covenant by 
the lessee, upon any assignment or underletting of the demised 
premises, or any pari thereof, to give notice of the assignment or 
underlease to the lessor or his solicitor, with particulars of the 
assignee or underlessee, and to produce the instrument of assign¬ 
ment or underlesise and pay a fee—usually of 10«. or 21s. —for 
registration of it (d); or tlie covenant may be so framed as to apply 
to assignments only. 


which demise it was intended to apply (tiid.). A lease to joiot tenants requires 
only a single stomp (Caoptr y. Flynn (1841), 3 1. L. It. 472). 

(«) Coster V. Cowling (1831), 7 Bing. 45C. llie instriimciit does not in 
stnetnoss operate as a lonse of the furnitiu'e, hut as a seciinty fur the rent, and 
is charg*!ahle with further duty nccordi'.igly; see p. 341, untr. 

(p) Uorderv. DraJerJotd (1811^, 3 Taunt. 382. If it is not under spiil the 
contract for sale of chattels lequircs no stamp; soo Clayton v. Burtemshaw (1826), 
5 B. & C. 41; but if the instrument oijorntes as a convoyance of the chattels, a 
conveyance stamp is necessury {Horsfall v. Iley (1848),'2 Exch. 778; compare 
Oamett v. Inland Jltventu Conmisaionera (1899), 61 L. T. 633). Fixtures are 
not chattels so as to make an agreeincut for sale exempt from duty, and a 
lease with an ngi-eoment to purchaso fixiuics uiust be sepurately blamped in 
respect of the agreement; s^o TI «fA v. l/odyaou (1827), 12 Mooro (o. P.), 213. 

i q) Lovelock v. Franklyn (1846), 8 Q. B. 371. 
r) Worthington y. Warrington (1848), 5 C. B. 63fi. 

•) Price V. Thomaa (1831), 2 B. & Ad. 218. 
t\ Wharton y. Walton (1845), 7 Q. B. 474. 

a) Stomp Act, 1891 (64 & 65 Viot. o. 39), Schedule, " Duplicate or Clounter- 
part.” 

(6) Ihid., B. 72; os to denoting stamps, see ibid., s. 11. 

(c) CoanterpartB of leases are expressly excepted from the provision of iiiil,, 
B. 72, requiring counterparts as well os duplicates to bear a denoting stamp. 

(d) The covenant is not a " usual covenant ” {Brotdea y. Bryadaie (1877), 3 
C. P. D. 62; and see p. 388, ante). But there is no objection to it in regaitl to 
validity. It is not affected by the provieion of the Oonveyonoing and Law of 
Property Act, 1892 (36 & 66 Viet. c. 13), e. 3, with reference to exacting a fine 
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(ii.) UetjUtrntum in Local Rrgit'ria. SUT. 6. 

856. Wlujn a lease is granted of lands situated in Middlesex 
a memorial (e) of the lease must be registered (/) at the Land in Uiddleiex. 
Ilegistry Oifico (ff), except (1) when the lease is at a rack-rene; 

(2) where the term of the lease does not exceed twenty-one years, 

and the actual possession and occupation go with the lease; and ' . 

(}J) where the demised premises are chambers in Serjeants’ Inn, the ' * 

Inns of Court, or Inns of Chancery (k). ;‘v. 

When a lease is granted of lands situate in any of the three loTorkBhf& 
ridings of the county of York, including in the East Biding the 
town of Kingston-upon-llull, a memorial of the lease must he 
registered, for the North Biding at Northallerton, for the East 
Biding at Beverley, and for the West Biding at Wakefie]d<i), except 
when the lease is for a term not exceeding twenty-one years and is 
accompanied by actual possession from the making of the lease (k). 

Leases of lands in the Bedford Level require to he registered In the 
at the office of the Bedford Level Corporation at Ely, except 
where tlie lease is for seven years or under in possession (Z), and ' 


for Uconco to asnigri. For form of such a noti<», see Enoyclopaedia of Forms 
and Frecedents, Vol. VII., p. 690. 

(e) As to tho foiin of Uio moinorial, see Land Registry (Ifiddlesex Deeds) Act. 
IHUl (.)4 & 56 Viet. c. 61), Scliod. I.; Land Uegiatry (Middlesex Deeds), llules, 
and title Ra.vi. I'kovekty CnAiTEi.s Beal. For form of memorial, 
sen MncY(-]o]i:rilia of Foinis and Procedents, Vol. XL, pp. 282 et aeq. 

(/) 'IF-c Xliildle<ex llogistry Act, 1708 (7 Aim. c. 20), s. 1. The rf^gistration 
(<f an assigniiii'iit <jf tho h'ase docs not supply tho want of registration of the 
loiiBo itself {/laiiiiffimh d. Ilalpm v. Waldrm (1786), 2 Stra. 1064^ 

(>/) The Midilli'Bt'z Begistry was transferred to the Land Bomstry Office 
(T.iiiCi>1n's Inn Fields, London) by the Land fiegistry (Middlesex Deeds) Act, 
1801 (ot A 55 Viet. IS. 64). 

(/i) MiiMloKix Registry Act, 1708 (7 Ann. o. 20), s. 18. Probably a lease is 
not. to 1)(: treiiti'd as being at a rack-ront if it contains a covenant by tho lossee 
to build or to improve the propei'ty (2 Dart, Vendors and Purchasers, 6th ed., 
460). Fur tho purpose of the second exception receipt of rent is not suiEciunt. 
'J'hi're must bo actuiil occupation [Fury v. Urnith (1822), 1 Hud. & B. 735, 751). 
Copyhold estates are excepted from tho Middlesex Begistry Act, 1708 (7 Ann. 
0 . 20) [ibid., 8. 18), but a lease is not a copyhold interest, and leases of mpy- 
huld Linds require to bn registered in cases whore this would he necessary if tne 
binds wore freehold (Sudden, Vendors and Piircliasexe. 14th od., 732). The 
City of London is not wi^u the Act (iiid.). land which is registered under 
the Land 'rransfer Acts, 1N75 (38 £ 39 Viet. o. 87) and 1897 (60 & 61 Viet. c. 65), 
is not subject to the Middlesex Eeidstry Acts (land Transfer Act, 1875 (38 
& 39 Viot. 0 . 87), B. 127); consequently leases of it need not be registered 
under tho Middlesex Begistry Acts. 

[%) Yorkshire Registries Act, 1884 (47 & 48 Vbt. o. 54), s. 4. As to the 
mode of rogistration and form of memorial, see ibid., as. 5, 6. For form of 
memorial sec Bnoyclopicdia of Forms and Precedents, Vol. XI., pp. 291 at «ra. 
t^oe also Yoikshira ^gistries Amendment Act, 18^ (48 & 49 Viet. c. 4), 
and Yorkshire Lingistries Amendment Aot, 1885 (48 & 49 Viot. o. 26). 

[k) Yorkshire Registries Aot, 1884 (47 & 48 Viot. o. 64), s. 28. Copyholda 
also are excepted, but leases of copyholds must be registered; see note (A), aupra. 
The oity of York is a county by itself, and is not within any of the icings, 
and is therefore not within the Yorkshire Be^striM Acts; nor is land regis. 
tornd under the Land Transfer Acts, 1875 (38 £ 39 Viot. c. 87) and 1897 (60 
£ 61 Viet. 0 . 65): Land Transfer Aot, 1875 (38 £ 89 Viet. c. 87), s. 127). 

(0 Stab (16U3115 Gar. 2, o. 17, s. 8, according to whidh the lease is not “ of 
force but from ino time when it shall be entered on the regutty." Enhun 
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Coats of 
preparing 


except where the land is situated in the North or Middle 
Level (m). 

(liL) R^istrafioH at the Land Jleyhtry. 

867. Where a lease is granted for a life or lives, or dctcrminnblo 
on a life or livcH, or for a tormexceodiug twenty-one j'ears, the lessee 
is entitled to bo registered as proprietor of the leasehold interest 
thereby ^'rented with absoluto title, with good leasehold title, or 
with possessory title (n), unless the lease contains an absolute pro¬ 
hibition against alienation (o); and if the land is situated in a district 
where registration of title is compulsory, then a grant of a lease for 
a term of forty years or more, or for two or more lives, operates 
only as an agreement, and does not vest any legal estate in the 
lessee, until he is registered as proprietor of the lease 00- 

llegistration of title to leasehold land is subject to leases and 
other tenancies for ony term not exceeding twenty one years, 
or for any less estate, w’hero there is an occupation under such 
touancies iq), aud consequently such leases and tenancies of 
registered land do not require to be protected by any eulry on the 
register. But whore the terra of a lease is for a life or lives, or is 
determinable on a life or lives, or exceeds twenty-one years, or 
where the occupation is not in accordance with it, the lease can, and 
should, be protected by entry of notice of it on the register (r). 

Slin-iSi!OT. 4.— C’fisla of Leaae. 

(i.) i.iaiility for CotU. 

858. It is the custom for the lessor’s solicitor to prepare the 
lease, and for the lessee to pay the lessor’s costs as well as his 


to register, however, dues not avoid tho lease. It only renders it liablo to be 

f iostpoucd to a sub^equont asbortiiice which is registered {llodeon v. Sharite 
180S), 10 East, 350); and the unregistered lessee is nut eiiLitlod to tho special 
pnvilegos conforroa by the statute (Tri/li'n v. Brown (1839), 10 Sim 127). 
As to tho ofllco of registrar under the statute, see B. v. Bedford Level Cor¬ 
poration (1805), 6 East, 350. 

{in) Excepted by Ihe North Level Act, 1857 (20 & 21 Yict. o. cix), s. 45, and 
the Middle JiOvel Act, 1802 (25 & 26 Yict. c. clxxxviii.), s. 10. 

(n) Jicud Transfer Act, 1875 (38 & 39 Yict. c. 87), s. 11, as varied under the 
authority of the Land Transfer Act, 1897 (00 & 61 Yict. o. 0.5), s. (e)(b), by 
the Land Transfer Buies, 1903, it. 50—07. The Land Transfer Act, 1875 
(38 & 39 Yict. c. 87), ss. 12, 14, 15, 10, 36, 37, are repealed entirely, and 
ihid., Bs. 11 and 34, in part; see liand l^nsfor Buies, 1903, r. 67. Whore 
the registration is eifectod subsequently to the grant of the lease, there must be 
twenty-one years of the term unexpirod at the date of registration. As to 
registration of title under these Acts, see title Beai. PitorEiiTV and Chattels 
Beal. 

(o) Where the lease contains a prohibition against alienation without lioenco, 
all interests, rights, and remedies arising upon or by reason of alienation with- 
‘out licence are excepted from the effect of registration (Land Transfer Act, 
1875 (38 & 39 Yict. c. 87), s. 11; Land Transfer Buies, 1903, r. 62). A tern 
created by way of mortgage cannot be registered (L^d Transfer Act, 1897 
(60 & 61 Yict. 0 . 65), Sched. L). 

(p) Land Transfer Kulea, 1903, r. 69, made under the Land Transfer Act, 
1897 (60 & 61 Yict. o. 05), s. 22 (6) (g), os limited by ihid., s. 24 (1). 
iq) lAutd Transfer Act, 1875 (38 ft 39 Yict. c. 87), s. 18 (7): see ibid., ss. 7,13* 
(r) Ihid., B. 50 ; Land Trander Act, 1807 (60 ft 61 Yict. o. 65), Sched. I.; 
Land Transfer Boles, 1903, tr. 201—^06. 
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own (t). The lessee, by virtue of this custom, is liable to pay the B*®** *• 

lessor’s costs, unless the liability has been excluded by agreement; Com plfto n. 

and the lessor who has paid his own solicitor can recover the money 

from the lessee us money paid by the lessor to tlie use of the 

lessee (t). But if, as is usual, the lessor requires a counterpart, he 

pays the costs of this himself (a), unless the lessee has agreed to 

pay the costa both of lease and counterpart (6). . 

The costs for which the lessee is liable are restiicted to those For 
which are properly incident to the preparation and execution of 
the lease by the lessor, including fees of conveyancing counsel when “ 
properly employed (c), and of surveyors in respect of the preparation 
of a plan to be placed on the lease (d). The lessor is not entitled 
to the costs of an agreciuent or of preliminary negotiations, or of 
any matters anlocedoiit to instructions for the lease, such as. In the 
case of a mining lease, the foes of a mining expert who has been 
consulted on behalf of the intending lessor («), or in other leases, the 
foes of surveyors incurred by the lessor in negotiating the lease (/); 
nor, in the ahsuuce of agreement, is he entitled to charge against the 
lessee (ho costs of third parlies whose concurrence is necessary for 
the granting of the lease (/). But under a covenant by the lessor 
to renew the lease at the cost of the lessee at a rent to be deter¬ 
mined by a reference, the lessee must pay the costs of the 
reference and award (g). 

(ii.) Sdidtor'i Remuneralion. 

859. Tlio scale of remuneration payable to a lessor’s or lessee’s Soiicitor’i 
solicitor is dealt witli elsewhere {h). lemuneratioi 


M (IrmcU V. Ruhinaon (lS<iG), o liing. (x. c.) 10, IS. 

m OrisKell V. Rohiii3oit,sufira; Rukrrv. Meryu'eafher (1849), 2 Car. & Kir. 737 ; 
Re ura>/, [1901] 1 Ch. 230, 243. Thn lessou will become dii-ectly liable to the 
leKsor'a aulifitiir if be iiistmuta or autboiiacs him to prepare the lease {Webb y. 
/f/i(ir/cj(1837), 3 Ih'ng. (n. c.) 732 ; Smilh v. Clegg (iSoS), 27 L. J. (EX.) 300; and 
SCO title ifoi.iciTOBS). If the lease is to bo prepared at the expense of the 
lessor, he both prepares it and pays fur it {Price y. WUliama (1836), 1 M. & W. 
B, 13). The coats of the agreement include the costs of an inventory of 
fixtures pn>pprly appended to it (/Zf 2'ho'naa (1844), 8 Boav. 145). 

(n) Re Nn/na, [I8!t5] 1 CIi. 73, N1; Re Orag, aupra, at p. 214; see Jeminge 
V. Majtir (1837), 8 0. & P. 61; and title Custom axu Usages, Yol. X., p. 283. 
^Vh. 0 l'o the scale foe applies, a sum in respect of the costs of the countei'- 
]>art must be deducted from tbe payment to the lessor’s solicitor {Re Negat, 
supra). 

{h) Re Neuman (1867), 2 Ch. App. 707; and see ibid, as to taxation of the 
costs at tho instanco of the lessee. As to taxation of costs generally, seo title 
Solicitors. 

(g) Re Cray, aupra, at p. 24-1. 

(u) See Re P/eicliei- and Dyson, [1903] 2 Oh, 688, 694. 
fe) Re Gray, eupra. 

\j) Re Fletcher and Dyson, eupra. 

(//) b'itmmmtm y. (Lord), [1904] A. 0. 46. As to costs incident to 

tho uevnlution of title to the reversion, see Wmiham. y. Dacre {Lord) (1866), 2 
K. & J, 437; as to C()st.a noensiuned by tho state of the lessee’s title to renewal, 
see Barrett y. Pearson (1812), 2 Bull & B. 189. 

{h) Sue title SuLioiTous. 



404 


Landlobd and Tenant. 


Sbot. 7. 

Entiy cmder 
Lease. 

Effect of 
under 


Concurrent 

leases: 
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Sect. 7.— Entry under Lease. 

860. In order to eecure the fiill legal benefit of the lease, 
the lessee must perfect his title by entry. Until then he has 
no estate in the land, but only a right, which is known as an 
intereese termini (i). This right is assignable (k), and it can be 
released by the lessee to the lessor (1), but it has not the ordinary 
conveyancing incidents of an estate. An assignment of it to the 
lessor will not operate as a surrender, and since the lessee has 
no estate, a release to him by the lessor cannot operate by way 
of enlarging the estate (m), though it will extinguish the rent 
reserved on the lease (n). An interesse termini neither causes nor 
prevents a merger (o). 

The lessee may perfect the lease by entry at any time daring 
the term, and this is not prevented by the death of the lessor. 
If the lessee dies before entry, entry may be made by his 
personal representatives or his assigns (p). 

Sect. 8.— Concuirent and Future Leasee. 

861. After a lease has been granted, another lease of the 
same premises is sometimes granted, the term being cither con¬ 
current with or subsequent to that of the existing lease. A concurrent 
lease, provided it is made by deed, operates as a grant of the 
reversion upon the existing term {q). If the concurrent term is 
equal to or exceeds the residue of the existing term, the concurrent 
lessee is entitled to the rent for the whole of such residue, and 
afterwards to possession for the remainder (if any) of his own term. 
If the concurrent term is less than the existing term, tho concurrent 
lessee is entitled to the rent during bis own terra (r). 

A concurrent lease not mode by deed, and thus incapable of 

(i) TAttloton on Tenures, g, S8; Co. Litt. 46b, 270a; Copeland y. Slephei.t 
(1818),! B. & Aid. 593, 606; Doe d. Raidings v. Wallcer (1826), 5 B. & C. Ill, 
118; Hyde v. Warden, (1877), 3 Ez. D. 72, 84,0. A.; Otilani v. Cheshire Dines 
CommiVee (1881), 32 W. B. 943, 0. A.; Joyner T. Wedcs, [18911 2 Q. B. 31, 47, 
0. A. The doctrine does not apply to a lease for life or lives, which is a freehold 
interest, and the grant of such a lease confers an estate boFore entxv under it 
(Co. JAtt. 270b; EcclesiusHcal Commissioners/or England v. Treemer, [1893] 1 Ch. 
166,171). Where a leaM is made to two rorsons, and one is already in possession 
as tenant, his possession euuios for tho benefit of both, and tlio leeuso gives an 
immediate estate, and not on interesu termini {Keyse v. Powell (1853), 2 £. & B. 
132). Where the tenant is not in actual occupation and the duration of the 
lease is uncertain, e.g., where the lossox is only tenant for life and the lease is 
not granted under a power, the possession of the tenant comes to au eud with 
the lease unless he shows au intontion to continue it {Drown v. Notley (1848), 3 
Ezoh. 219). 

(k) Co. litt 46 b. 270 b. 

(l) Doe d. Rawlings v. Walker, supra, iisr Ba.yj.bt, J., at p. 118; Lems v 
Baker, [1905], 1 Oh. 46, 52. 

fm) Doe d. Bawlings v. Walker, supra. But where there is a lease for years, 
with remainder for years, and the fijet lessee has entered, the lessor can nu^o s 
release to the xemaindennan so os to enlarge his estate (Co. Litt 270 a). 

fn) Ga litt. 270 a. 

10 } Ihdk V. IFanfen, supra ; see Doe d. Rawlings y. Walker, supra. 

( jb) Co. Litt. 40 b; Omidand y. Stephens, supra, at p. CU6. 

(g) Shop. Touch., ed. Preston, 276 ; Pamer y. Thorpe (1589), Oro. EUb. 153 i 
Wordsleg Brewery Co. v. Halford (1903), 90 L. T. 69. 

(r) Bao, Abr., tit "Leases and Terms for Tears" (N.); Neah v. Maehuais 
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operating as a grant of ^ the reversion, if it is for a term exceed- 
ing the residue of the existing term, is void as to snch residue, but 
confers an interesse termini for the excess of the concurrent term 
over the residue of tho existing term, and the concurrent lessee, 
if he enters at the expiration of the existing term, will then 
obtain a ])erfect lease for the remainder of bis own term: if, 
however, tho parol concurrent lease is for a term which is less 
eban the residue of the existing term, it is altogether void (s). 
If the original lease comprises only part of the premises 
demised by the concurrent lease, then, so long as the original 
term continues, no part of the rent reserved by the concurrent 
lease can be distrained for or recovered as rent. It cannot bo 
apportioned, and, the lease being void during the first lease as to 
part of the premises, the reservation of rent is during the same time 
void. In such ciroumstancos the concurrent lessee can refuse to 
enter at all; but if ho enters on the part of the premises not com¬ 
prised in the prior lease, he is liable to pay rent for that part in an 
action for use and occupation (t). 

862. A lease made to commence at a future date necessarily 
confers on the lessee only an intercRse Urmiui until that date arrives 
and the lessee’s title is completed by entry (a). The intercsse 
termini thus arising is subject to the same rules as the similar 
right existing under a present lease not perfected by entry. It 
can be assigned to a third person, and it can he released to the 
lessor, but it cannot be enlarged into an estate by a release by 
the lessor (b). Where the future lease is to take effect on the 
termination of a present lease, the reversion and the right to 
distrain for the rent due under the present lease remain in the 
lessor (c); and although the present lease and the rovcmioiiary 
lease are vested in the same person, yet the estate under the former 
and the interesse toinini under the latter remain distinct. The two 

(1836), 1 M. & W. 747, 759—702, Ex. Oh. The transfer of the revemon carrips 
tho li^bt to rent, and hence tho lessor cannot durins: tho second lease recover 
rout from tho first lessee {Ilarmtr v. Umu (1853), 3 Our. & Kir. 307). If the 
existing term is prematurely determined by gimrender or otherwise, the cuti- 
curreut le8»<ou is immodiutoly entitled to poasossinii nndur his lease, by viiluo of 
the estoppel arising under the deed (A'ea/e v. Ma^kenziti (1836), 1 M. & W. 747, 
762, Ex. Oh.). 

(s) Neale v. Mackenzie, supra, at p. 760; Doe d. Tlmmas v. Jtukim (1832), 
1 L. J. (k. b.) 19U. The snrrondor of the first term dues not accelerate the 
concurrent parol lease; hut it sooins that, if tho firat term is determinable 
upon an uncertainty, tlien upon its determination tho concurrent punl leiisB, 
if tlien existing, would at once take effect {Neale v. Mackenzie, eupra, at 
p. 761). But smee leases for over three years must now be made by deod (see 
p. 384, ante), the doctrine in the text can rarely bo of practical importauco, 

(f) Neale Y, Mackenzie, eupra, atpp. 762—764. 

(а) See Doe d. Rawfinga v. Walker (1826), 5 B. & C. Ill, 118; Smith v. Dag 
(1837), 2 M. & W. 684, 690; Uytle v. Warden (1877), 3 Ex. D. 72, 84, 0. A.‘; 
Joyner v. ITeefts, [1891] 2 Q. B. 31, 47, 0. A.; Lewis v. Baktr, [1905] 1 Ch. 46, 
31; Llangattorh {Lordly. Wotnei/, Comhe, Reid <9 (Jo., Lt>l., [1910] 1 K. B. 236, 
243, 246, 0. A.; affirmed [1910j A C. 394. As to the effect of tho rule against 
per|>otuities on an agreement for future leases for lives, see Redinyton ▼. Brown* 
(1803), 32 L. B. Ir. 317. 

(б) Doe d. RitwUugs v. WaUttr, supra. 

(g) Smith V. Day, supra. 


Shot. 8. 

Coucurreut 
and Future 
Leases. 

(ii.) By parol 


Future Iciiies 
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terms are not added together bo as to entitle the lessee to the same 
rights as though he had a present lease for the aggregate 
term (d). 

Sect. 9.— Underleases. 

863. The lessee of property can, in the absence of agreement 
restricting his right, nuderlot it for any period less than the 
residue of his own term {e). But if he purports to underlet by deed 
for a term equal to{f), or greater than, the residue of his own term, 
this operates as an assignment of his term, and not as an under¬ 
lease ig). Consequently, in such a case, no reversion remains in 
the underlessor, and he cannot distrain for rent reserved by the 
underlease {h), though he can sue for it as rent, and not merely as an 
independent sum (i). The undcrlessor, if he is himself an assignee, 

(d) Thus tho}' cannot be addod together to usuortain the " iinoxpircd tci-m " 

for the purpose of tho compensation charge under tho Licensing Act, 1904 
(4 7, c. 23) {LlaugaAtock {Lord) v. Watnr;/, t'onibe, Reid Go., Ltd., [1910] 

1 E!. B. 236, C. A.); and if tho lessro undorlots for a period hejond thn original 
toim, buc within the future tenu, tho inleresfe ienniui in respect of the future 
torai dues not prevent the underlease from ojieratiiig us uu iaisigninoiit of tho 
original term (see the text, i«/ra). An undorle'^siio may obluin fur his own 
benefit a reversionary lease from the bead lessor {Alauimll v. O'Brien (1830), 1 
Jo. Ex. Tr. 176). 

(e) When an uiidorloase is loado for tho wholo term less one duy, and the 
underlcssor is trustee for the underlesseo of the uoiuiuiil roversion, tho under- 
lessee can on the undevlc.<Ror’a death intestate obtain administration limited to 
the outstanding duy for the purpose of gotliug it in {In the Oooda of Klnt/wdl 
(1899), 81 Ti. T. 461). The underlease comes to uu end with the head lease, and 
the underlessee docs not, in the absence of fiosh agiocmeut, become tenant to 
the heud lessor {Simhin v. Ashurnt (1834), 1 Cr. M. & li>. 2U1), or to the new 
lessee ( Freeman v. Jury (1826), Mood. & M. 19); but, if (lie uudorlcssur continues 
to hold os tenant, the yearly imdor-tonancy also continuo.s {Penree v. Shard 
n828), 6 Ti. J. (o. 8.) (K. B.) 334 ; see Ifayea v. Fttzgibh<m CS70), 4 I. li. C. L. 000). 
Fur a form of underlease, see l^ucyclopaMiia cl Forms and Precedonta, 
Vol. VII., p. 209. 

(/) Parmenler y. Webber (1818), 8 Taunt. 093; Bcardman v. WiUon (1808), 
L. E. 4 0. P. 57. 

{g) nicks V. Downing (1696), 1 Ijd. Eaym. 99 ; Plwk v. Diggea (1829), 5 
Bh. (n. S.) 31 ; Thorny. WotMcombe (1832), 3 B. ft Ad. 586, 693; Fawedty. 
Uall (1833), Ale. ft N. 248, 259, n. ; IVoRastun v. HdkewUl (1841), 3 Man. ft O. 
297, 323; Bryant y. Hancock ft Co., [1898] 1 Q. B. 716, 719, 0. A. A sub¬ 
lease by a tenant at will iyao facto ueterminea the tenancy at will {Birch v. 
Wright (1786). 1 Tetm Bep. 378, 382), and hence it cannot operate as an 
assignment; but it creates a tenancy by estoppel as between the parties to tho 
Bub-louse (see Dae d. Goody y. Carter (1847), 9 Q,. B. 863, 865): a tenant at 
enSuranco can of course create no interest binding on tho landlord ; compaie 
Thunder d. B'cafcr v. Bdnher (1803), 3 East, 449, 431. 

(A) Parmenter v. Webber, J’reece v. (krrie (1828), 5 Bing. 24; Paacoay. 

Pascoe (1837), 3 Bing. (n. c.) 808; Levna y. Baker, [1905] 1 Cli. 46. Nor is the 
rent a rent see within the Landlord and Tenant Act, 1730 (4 Goo. 2, c. 28), s. 5, 

BO 08 to attach to it the power of distress given by that atutute (- y. Cooper 

(1768), 2 Wils. 875 ; Langford v. Selmea (1857), 3 K. ft J. 220; Lewie y. Bciker, 
anpia ; compare Pluck v. ‘Diggea, aupra). There is no reversion by estoppel (see 
title EsTorPEZt, Vul. XIIL, pp. 373, 403), nor does payment of the sum reserved 
as rent o]icrate as an attornmont so os to give a power of dbtress (Hazeldine v. 
Heaton (1883), Cab. & El. 40). 

(i) Baker v. Goatling (1834), ] Bing. (sr. 0.) 19, 27 ; Clarke y. Coughlan (1841), 
3 1. L. It. 427, 431; Cremen v. Johnson (184^, 9 1. Eq. IL 143, 146, 147; 
Peuvefatlor v. Stepkena (1817), 11 1. Eq. II. 61, 62; see Loyd y. Langford 
(1077), 2 M.od. Bep. 174; Newcomb v. Harvey (1690), Oarth. 161; WUliama v. 
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ceases, by virtue of the new assignment effected by the underlease, sect. 9. 
to bo liable on the covenants contained in the original lease, and ^nde^ 

the underlessee becomes liable (/(}. The underlessee is also, by leases, 

virtue of the express contract, liable to the underlessoi' on the 
covenants in the underlease; but if the uuderlossor subsequently 
purports to make an assignment of the original term, these 
covenants are not enforceable by the assignee (f). 

If tho underlease is one which, considered as an underlease, oi ) By parol, 
can be made by parol, and is so made, it cannot operate as an actual 
assignment for want of a deed(7n). Possibly it operates as an 
assignment at law, so that a deed is not required (70> or it may be 
tliat, since it cannot operate as an assignment, tho above doctrine 
is excluded, and then, in order to give effect to the intention of the 
parties, it would 0 ])erate as a lease according to its tenor (o). The 
true effect is, howcivor. doubtful (p). The transaction probably 
operates neither as a lease, nor tis an assignment, but the under- 
lessor can sue for the rent on the contract (q), or in an action 
for iisf* and occupati(ui (r). 

864. A tenancy from year to year is regarded, for the pui^ose Tenancy from 

of this doclrino, as a tenancy continuing until it is in fact deter- y*” T®"* 

mined, and the tenant can grant an underlease from year to year 

or for a term of } cars. So long as tho original tenancy lasts it is 
potentially longer than the underlease, and the underlesaor has a 
ifcvei bion by virtue of which he can distrain for the rent reserved 
on the uiulerleiiso (-'f). 

865. There is neither privity of contract nor privity of estate LiabUityof 

between tho head lessor and the underlessee (t), and hence the "adeiiewee 
_ ____ to lessor. 

JJayrtiid (ISOJ)), 1 Jil. & 13. 1010; and compare Smith v. A/qn/ebocA (1786), 1 
Term llcp. ^■ll. 

Ucanlinaii v. (1868), L. E. 4 0. P. 57; see Palmer r. Edwards 

(ITKiJ), 1 Dou}'. (k. B.) 187, n. 

(/) J3\'Oii if Ihcro ia u rvvorsion on the underlease by eatoj^l, the covenants 
attached t«> it would not pass by an assignment of the onginal term {Norris 
T. Craii] (1805), 43 AV. E. 480). 

i ut) iiice p. 582, pcjAf. 

n) Soo 1‘rfcce v. Oorrie (1828), 5 Bing. 24, 27. 

o) rouUiiejj V. IJotmes (1720), 1 Stra. 405 ; 1‘oltoek y. Stacy (1817), 9 Q. B. 

1033. 

(p) /Vrfcc y. Carrie, supra, appears to ho the only case in which it is suggested 
that tho nssigiimcat, being by oix^ration of law, need not bo in writing under 
tlio Statute of Fiuufls (29 Car. 2, c. 3), or, since tho Beal Property Act, 1846 
(8 & 0 Viet. c. 106), by deed. Other cases, such as Pollock v. Stacy, supra, 
assume tiiat it must be by deed ; and PouUney v. Jlolmes, supra, was disapproved 
in tho Court of Excheciuer (Barrett y. Ralph (1845), 14 M. & W. 348,352), though 
a])pruved in the Queen’s Bench {Pollock y. Stojry, supra). Similarly a parol 
assigumciil, void under the statutes, will not be treated as an underToase 
{Barrett v. Ralph, supra). The point formerly at issue between tho Exchequer 
and the Quooii’s Bcuoh soems nut to have beeu decided (see Beardman y. 

Wilson, supra ; 2 Wins. Suund. (ed. 1871), p. 834, n.; 1 Smith, L. C., 11th ed., 102). 

(j) Breece v. Corric, supra. 

(r) Pollock V. Staey, supra ; Befirdman V. Wilson, supra. 

(s) Maekat/ v. Maekreth (1785), 4 Dong. (K. D.) 213; Curtis v. Whader (1830), 

Mood. A M.‘493; Pike y. Eyre (1829), 9 B. & 0. 909; Oxley y. Janies (184^, 13 
M. & W. 209, 214; and the principle applies to other periodic tenancira {Peirse 
V. Sharr (1828), 2 Man. & By. (ic. B.) 418). 

(1) Raney v. Moore (1791), 2 Eidg. Pari. Bep. 310, 331; and the underlessee 
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Bkjt. 9. underlessee is not personally liable for the rent reserved by (it), not 
Under- on the covenants contained in, the bead lease (a); but, nnless he is 
leases. protected by the Law of Distress Amendment Act, 1908(2)), his 
goods upon the demised premises are liable to distress for the rent 
reserved by the head lease (c); and, if the head lease contains a 
proviso for re-entry on breach of covenant, he is liable to be evicted 
for such a breacli (r/). Moi’eover, it is the duty of the underlessee, 
before taking his lease, to inform himself of the covenants which 
are containud in the head lease, and, if he enters and takes 
possession of the ])roperty, he is bound in equity to observe such oi 
those covenants as are of a negative character («), on the ground 
that he takes with notice, and he is liable to be restrained by 
injunction from committing a breach of them (/). But tho lessee, 
although personally liable on the covenant, will not be included in 
th^ injunction (g), unless he has caused or facilitated the breach— 
where, for instance, he is prohibited by the leiise from under¬ 
letting ig), or where he has represented to the uiidorlessee that the 
act complained of might be done(/0- 

Covenants by $66. Upon the granting of an underlease the obligations of the 
Bmderi^e jig^d lease in respect of the payment of rent and the observance of 
covena^in covenants, in respect of any of the property in the head lease 

hend lease. 


has uo equity to enforce the provisions of tho underlease against the head lessor 
{Taiihtr V. GVlott (ISTo), L. B. 20 Bq. CS2). 

(u) Soo llal/ord v. Uufeh (1779). I Ilnug. (k. b.) 183. 

(a) Tterney v. Mixun (1791), 2 Bidg. Tarl. R(*p. 310, 323, 331. Originally 
it was thought that the iinderlessee might be liable upon the iiibolvoucy of the 
underlessoT {Ooddard v. Keaie (1682), 1 Vem. 87); but this is not so. 

S 8 Edw. 7, c. 33; Boe title Distbess, Yol. XI., p. 143. . 

The liability of an undertenant is the same in this ronpect as of a stranger 
whose goods are on tho domisod premises at the time when a distress is levied; 
see title Distress, Yol. XL, p. 132. If tlio undertenant pays the head rent 
under threat of distress, he can deduct this from his own rent (see title 
Distress, Yol. XI., pp. 157, 200); hut he cannot claim contributien from an 
underlessee of anodier pait of the premises demised by the head lease, since 
the uiiderlesseea are not subjoct to a common demand (llunter v, linnt (1843), 
1 C. B. 300; fsmJolivton v. (1890), 44 Ch. D. 146); contra Wrhber v. Smith 
(1689), 2 Yom. 103 ; AlUaon y. Jenkina, [1904] 1 L B. 311 (where contribution 
was based on salvage)). 

(d) See Spencer v. Marriott (1823), 1 B. & 0. 457. As to relief of an under* 
tenant against forfeiture, see p. 543, post; and os to casos where the undertenant 
has a remedy against his immediate lessor for breach of the covenant for quiot 
enjoyment, see p. 523, poat. 

(e) Coaaer y. Gollinge (1832), 3 My. & X. 283, 287; see Lewia v. Bond (1853), 
18 Beav. 85. 

(/) See Wihon v. ffart (1866), 1 Oh. App. 463; TriHtm v. Bankart (1887), 56 
L. T. 306; compare Hail v. A'win (1887), 37 Oh. D. 74, 0. A.; and see Ahbey v. 
Outiarea (1911), 55 Sul. Jo. 364. The r^e appUce to the case of an underlease 
to a tenant from year to year {Tritton y. Bankart, supra); and, since the 
anderlessee is supposed to examine the title to the head lease, as well as 
the Ic^ itself, he u also affected with notice of, and is bound in equity by, 
negative covenants containod in an assignment of the head term, although not 
contained in the lease itself {Chmenta y. WtUa (1865), L. B. 1 Eq. 200). These 
rules OS to notice are not abrogated by the statutory restrictions on the under- 
lessee's right to call lor his lessor’s title (Patman v. Harland (1881), It Qh. D. 
853; see p. 882, ante). 

(a\ Motea y. Taylor (1862), 11 W. B. 81. 

(k) Tritton y. Bankart, aupra. 
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which is not comprised in the underlease, are usually imposed by Scot. 9, 

express covenant on the nnderlessor, while the underlessee ITnde^ 

covenants for payment of his own rent and enters into covenants leases, 
in respect of the sub-demised property corresponding to those in 
Iho head lease; and on either side the covenants may be accom- Coveniintto 
panied by an express covenant of indemnity (£)• indemnify 

Whore the nnderlessor gives a covenant of indemnity against 
non-payment of the head rent, payment by the underlessee of his 
own rent is not a condition precedent to an action by him on the 
covenant of indemnity (k). 

The questioil of indemnity is important with reference to the Toiepair. 
covenant to repair. An independent covenant to repair in the 
underlease, following the terms of the corresponding covenant in the 
head lease, is not by itself construed as a covenant of indemnity, 
and the underlessor cannot recover under it the costs which he 
has incurred by reason of the underlessee’s default, such as costs 
of defending an action of ejectment and procuring relief against 
forfeiture ({). This result is due to the fact that, the operation of 
the two covenants is different, the measure of damages under each 
depending on the date of commencement of the head term and sub- 
term rcspoclivoly (m). If, however, the underlease does not contain . 
an independent covenant to repair, but binds the underlessee to 
perform the covenant in the head lease, a contract of indemnity is 
implied, and the nnderlessor can recover the costs of an action 
which he has reasonably defended (n). It seems that in any case 
ho can recover the expenses of repairs which have been properly 
uifected by him to avoid a forfeiture (o); and he can recover sub- 
Blantial damages for breach of the underlessoe’s covenant to repair, 
)iotwithstanding that the head lessor baa re-entered for non-payment 
of the head rent (p). 

867. An intending underlessee should examine the head lease Necessity for 
in order to ascertain that the term of the underlease can be 
validly granted, and that the head lease contains no unduly lea^ 
onerous covenants. If the sub-term is, in fact, longer than the 
original term, tho uuderlosseo cannot, after the underlease has 


(t) Seo Ebhetta v- Ooti'jwst, [189j] 2 Ch. 377,3S2, G. A. A mortgagee by sob- 
domisc, who has gone into poaseaaion, may be liable to the mortougur for 

forfeiture of the lease {I'erry y. Walker fl8j5), 24 L. J. (Clt.) 819}. If an 

underlessee has caused a forfeiture both of his own and of the head lease he ia 
not entitled to tho beneGt of a waiver of the forfeiture of the head lease {Hillier 
T. ParMnson (1831), 9 L. J. (o. 8.) (OIT.) 156). 

(ft) Briant v. Pilcher (1855), 16 0. B. 354. 

(l) Penlm ▼. Watte (1841), 7 M. & W. 601; WatJw t. Holton (1842), 10 

M. & W. 249; Zk^a« v. Hall (1847), 4 0. B. 598, 624; Vhire v. Dohaon, [1911] I 
K. B. 35 ; compare Blurt v. Kallovaay (1839), 11 Ad. & El. 28. Neale v. Wyllie 
(1824), 3 B. & 0. 633, tonira, is oveiTuled. 

(m) Faffter v. Halion, aupra. Oonaequently the underlessor cannot bring in 
the underlessee as a third party so as to chum indemnity under B. S. 0., Ord. 
16, rr. 48, 62 (PotUifex v. Foord (1684), 12 a B. D, 162). 

In) Hornby v. Cardwdl (1881), 8 Q. B. D. 329, 0. A. 

(o) Colley V. Streeton (1823), 2 B. &. G. 273. 

(p) Davieay, Underwood (1857), 2 H. & N. 670; compare Clowe. Brogdm 
(1840), 2 Man. ft Q. 39. 
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Skct. 9, 

Under¬ 

leases. 


Agreement 
for underlease 
to contain like 
covenauis to 
those of lease. 


been granted, obtain compensation (q), unless the agreement for the 
underlease so provides (r). After an agreement for an underlease 
has been entered into, the undto-losseo, whether be has had a chance 
of inspecting the head lease or not, cannot rofuso to accept the 
underlease on the ground of the existence of any ordinary cove¬ 
nants («); but he can refuse to accept it on the ground of the 
existence of unusual and onerous covenants, unless before the agree¬ 
ment he had a fair opportunity of ascertaining for himself thf 
provisions of the lease (0- 

868. Where the agreement for an undeiioaso provides that the 
underlease shall contain the like provisions in all respects as are 
contained in the head lease, the provisions of the head lease are to 
be taken as models for those in the underlease, and must be 
introduced thorcin with the proper alterations of names and other 
matters. Consequently a provision against assigning without the 
consent of the head lessor will become in the underlease a provision 
against assigning without the consent of the undorlessor {u); but 
the frame of the agreement may indicate that certain covenants, 
such as the covenant against assignment without consent, are to be 
introduced without modificatiou, and then the consent of the head 
lessor will bo required (ii). Where a lessee grants an underlcnso 
containing a covenant by the undcrlcssoc to deliver up the premises 
and all landlord’s fixtures at the end of the sub-term, this docs 
not amount to a representation that ho will be at libei'iy to rcaiovo 
trade fixtures; and hence if the head lease contains a covenant for 


(q) BeslnjY. Bealey (1S78J, 9 Cli. 1). 103; Clayton v. Leech (1889), 41 Oh. 1). 
103, 0. A., where it was pointed out that Palvnr v. Jvhiton (1884), 13 U. 11. U. 
351, C. A., went too far in treating Bmley v. Beslcy, suprn, ou erruuvoii.'i. 

(r) Palmir v. Juhmcn, avjmi. TTio fact tliat other premibea uro included in 
the head lease is, if the intending iiiiderlessce Ims not heen inforntod of it, a 
fatal objection to tho undeiieseor’s title {b’thha v. lloaktr (1818), 3 hlinh). 193 ; 
Warrm v liichardaon (1S30), You. 1; Leatfiem v. ylh'f-n (1850), 1 1. Uh. II. 083). 

(s) Flight Y. Barton (1832), 3 My. &K. 282. “Usual coveuunts" in Ihis coii- 
necnon means ordinary covenants, nut merely “uMial covcunnlH’’ in the 
strict technical senso; see p. 388, ante; ooinjinro Bvnndt v. Wt.i/iack (1828), 7 
B. & 0. 627. Bor form of ngi'ccmont fur underlease, hco I'lucycliixuuilui of 
Forms and Precedents, Vol. VII., p. 171. 

(<) Hyde v. Warden (1877), J Ex. U. 72, 80, 0. A. The same lulo .nppliijs 
between vendor end pui'chaser of leasehold piupeity {Itrenev. Berridye {iSHH), 
20 Q. B. D. 623, 0. A.; Be White and Srnitli’a Contract, |180Oj 1 (Ih. 037; Jit 
Ifaedieke and l.ip8lci'a Contract, [1901] 2 Ch. 606,069; Mulynenxy. IJaivtrey, 
[1903] 2 K. B, 487, C. A.); and see title FUle of Lanu. If tho agreement 
for th« underlease provides for tho insertion of apaiticulur I’cstiictive covenant, 
this amounts to a lepresentation that the und('rle.ssor is entitled to grant a louse 
with that rostiictiun only, and he is not at lil-oity to insist on the insertion of a 
wider coronaut contained in the head louse (Tanv. 6br/c (183-1), 3 My. & X. 
269, 277). But although an undoiios.<3or may not be ublo to have specific 
pmiormance of an agroemeiit for the uudorlcaso, by reason of the covonnuts in 
the head lease debarring liirn from granting tho undoiieiisu in accordance with 
the agreement, yet if ho is ready to grant the underlease, and the undcrlossee 
refuses to accept it, he has an action for breach of tho agtooment, and the 
underlessen on tho other hand, if his enjoyment is iuterfen d with, should have 
a remedy on tho covenant for quiet enjoyment {^Hayward v. Parlw (1855), 16 
0. B. 295); and soe p. 527, poat. 
f«) WBlianmn v. WiUiaimon (1874), 9 Ch. App. 729. 

(a) Hayvaood v. Bilhtr (1885), 30 Ch. B. 404, C. iV. 
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delivery up of trade fixturos, and the head lessor enforces this by 
preventing the underlessee from removing them, the latter is 
without remedy (&). 


Part IV.—Premises included in the 

Demise. 

Sect. 1.— Description. 

869. The parcels in a lease describe the demised property (c). Description 
and tliis may bo done either by giving a name or some denoting parcel*, 
mark to the property—where, for instance, a house in a town is 
described by the street and number, and then extrinsic evidence is 
necessary in order to ascertain what is intended by the descrip¬ 
tion (ri); or it may be denoted by measurements or abuttals (c), or 

by reference to a plan (/); and while extrinsic evidence to identify 
the property is still required, yet the identification is assisted by 
these descriptions. Where the property is described in more than 
one of these ways, it is possible that part of the description may 
he inconsistent with tlie rest. In this case it becomes necessary to 
determine which part is to be accepted, and which is to bo rejected 
as a fal'-a deinonstrafio(g). 

870. The word “ land,” when used in a lease or other assurance, Meaning or 

includes, if there is nothing to restrict its technical meaning, all „ 

kinds of land, whether arable, meadow, or otherwise (ft), and 

(b) Porter v. Prew (ISSO), 5 0. P. D. 143. 

(c) Aa to altcraliuii of the defscription of the pTemiseB in a reno'trod lease, eee 
Boyle V. Olnhctia (1H41), 4 I. Eq. P. 241. 

((/) Siinilnily, whore the property is dcsciib^ by reference to the occupation, 
the uccu()atioii must he aacertained by extrinsic evidence {Magee v. Lavdl (I.S74), 

L. U. 9 C. P. 107, 114; see Paddock v. Fradley (^1830), 1 Cr. & J. 90). 

(<;) Abuttiils are not iiocesaarily conatruod stnctly, unless the description by 
abuttals, if correct, would increase the value of the property, and worud bo an 
inducement to tho lessee to take it {Ruherte v. Karr (1809), 1 Taunt. 495). But 
where measurements are qualified by the words “ more or less,” and tho 
abuttals also are given, tho abuttals, it supported by the actual occupation, will 
show the extent of tbo property {Neale d. Leroux v. Parkin (1794), 1 Esp. 229, 

230), "Words such as " more or less” {Oroaa v. Eglin (1831), 2 B. & Ad. 106, 

1101 or " thereabouts ’’ {Davia v. Shepherd (1866), 1 Ch. App. 410,416,418) ouly 
autnorise variations which bear a very small proportion to the amount uameil 
{Pay V. Fyitn (1009), Owen, 133; Neale d. Leroitx v. Parkin, au}va ; Daria v. 

Shepherd, supra). A doubt os to what is intended to be comprised in tho 
parcels may bo removed by reference to a recital (Doe d. B'Atte y. Oaborne 
(1840), 4 Jur. 941, olso reported 9 L. J. (O. P.) 313, 318). 

(/ j As to tho effect of a plan, see tatle Dbsds jjsv Otuer IirsTumiEyTS, 

Voh X.. p. 467. 

(y) As to the rule of /alaa demoneiraiio, see title Bekus and Other Ikstru- 
HEirrs, "VoL X., pp. 465 et aeg. As to rectifying mistakes in the parcels, see 
Mortimer v. ShortaU (1842), 2 Dr. & War. 363; Paget v. MarehaU (1884), 28 
Ch. D. 256. 

(ft) Co. litt. 4 b ‘ Shop. Touch., ed. Bieston, 91; (keike v. Yaiee (1827), 4 Bing. 
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Sr.OT. 1. 

Description. 


Ucaning of 
“ house,” 

“ messuage," 
*' appur¬ 
tenances,” 


also ev<>rythmg on or nndor the soil ; all buildings erected on it, 
and nil mines, and minerals beneath it(t). A lease of woods 
indlilies not only the trees, but the land whereon they grow (&). 
Words which are appropriate for grauLitig part of the profits of the 
land do not carry the land itself—for instance, a grant to dig 
turves (lb), or a grant of water, which ordinarily gives only the 
fishery in the water (Q. Where the soil under the water is intended 
to pass the c.Kpression “land covered with water” should be 
used (ni). 13ut a grant of all the profits of land is equivalent to 
a grant of the land itself (;>). 

By a lease of a “house," stables and outbuildings occupied 
with and necessary for the convenient occupation of the house 
will pass (o), and also a courtyard, garden, and orchard (p). The 
word “ messuage" has the same meaning as “ house "(q). In the 
expression “house and premises," tlie word “premises” refers 
only to matters intimately connected with the house (r). The words 


90. Tf a pm-ticulnr kind of land is montioiied, such as meadow or marsh land, 
only Lliut kind will pus.-* (Co. I jitt. 5 ii). 

(») Xnvtomen v. Conlaon (1S77). 5 Cn. D. 133, 142, 0. A. An enclosed piece of 
land is technically a " oIoao," and similtnly this term nuriies the soil and what 
lies beiioath it; see Coxy. (7Z</e(1848), 5 C. 11. 533, 551. " L<'urm’* incliidos 

the farmhousi), farm buildings, and land used therewith (Miop. Touch., od. 
Pre-Ion, 93); and also woodlands {OoofltUled. Paul v. Panl (1760), 2 Burr. 1089 ; 
Portman y. MtH (1839), 3 Jnr. 356). Tho expression “ funning buildings " in a 

will iuoludra fanubuuBca (CW(» y. ChvUiwn(M(y{lQOii)^ i Brow. 820). 

(!') Co. Jj’tt. 4 b. As to a grant of control of on adjoining plantation, sro 
NichoUou V. Pose (1859), 4 Do 0. & J. 10, Cl. A. 

(2) Go. Lilt. 4 b. Bo a grunt of a “ warren for conies " only jiassos a franchise 
to be exercised over tho soil, Ihoughagrantof a *' waiTen” in tho giuiiidr'sown 
grouiul may carry tho soil {/icandiitmit {Karl) v. irtn;/ (1S73). 1.. 11. G H. L. 22.7, 
230,2.55 ; Co. Lift. 5b; see Shop. Touch., cd. Preston. 90); but a sevonil (ishory 
raises a presumption of ownciship of the soil (soe titlo Pishekies, VoI. XIV., 
pp. 577, 578); and apparently a lease of a several fishery in a river will, in the 
absence of contrary indication, carry tho bed of tho river {It. v. Old Alrt'-ford 
{Itihtibitanfd) {nsQ), 1 Teim Uep. 3,58; see Ka'tn/d v. CbitPAon/. [1807] 2 tih. 
554, 665; alQriued, [1898] 2 Oh. 3,58, 0. A. As to a base of rijiarian bnd, seu 
title PiSHEiuKs, Vol. XIV., p. 684. 

(m) Co. Litt. 4 b; but a grant of a " pool ” carries the soil (Co. Tiiit. 5 b). 

(n) Co. latt. 4 b. 

(o) Seo Doe d. CleTncnta v. Colhve (1788), 2 Term Eop. 498, 502; Sfrefe v. 
Midland Hml. Co. (1866), 1 Oh. Ajip. 275, 289; and this is also so by virtun 
of the Convoyaiicing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), 
BS. 2 (y.), 0. As to a covenant giving the lessee the ii‘-e of a pump while it 
temams in an adjoining yard, eco Rhoda v. Ballard (1806), 7 KhsI, 110. 

(p) Co. Litt. 5 h, 56 b; Shop. Touch., ed. Pi-oston, 94; Belflgwvrth'a Cast 
(1591), 2 Co. Hop. 31b; notes to Smith y. Marlin (1G72), 2 Wms. Baund., od. 
1871, 602, 806. See Cardm y. Turk (1588), Cro. Eliz. 89 (devise of a messuage 
without paying " with_ the appnrteiwnces”); Orost'eatir {hord) y. Ilainji8ten>i 
Jia\(dvm Rail. Co, (1857), I Du (1. & J. 446, 0. A.; Ilrvaon y. London and yoiUh 
fi'eatem Rail. Go. (1800), 8 W. R. 467 Cole y, iVeat London and Cryatai Palace 
Rail. Co. (1859), 27 Beav. 242 (casos on “part of a house” in the Lands Glauses 
Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 92; and see titlo COMi'UiSonV 
PUECUASE OF I.ASD AKD CoMPK^fSATION, Vol. VI., pp. 71 tl aeq.)-, and as to 
curtilage, see Maraou y. London, OhaHham, and Dover Rail. Co. (1868), L. B. 
6 Eg. 101. 

fg) Doe d. ClanenU ▼. CoWm, aupra. 

(r) Hence it will not include an adjoining meadow {Minton v. Qviger (1873), 
S8 U T. 449); see, further, titie Dekds and Other IwsTRDKEirrs, Vol. X., 



Pabt IV.—Pbemisbs included in the Demise. 

“ with the appartenanoeB ’* do not extend the demise so as to include SaoT.4 
land or buildings which are used with the demised property, but are Oesortpl^iq^, 
not parcel of it (s); nor do they include a part of the building which 
has been separated from it, and has not been occupied with it for 
many j^ears previous to the demise (t). But the words “ lands 
appertaining to " or “ belonging to ” are more easily extended to 
lands usually occupied with the demised premises (a). 

The words " tenements” and ”hereditaments” primarily denote, »tenementg,” 
the one whatever can be the subject of tenure, the other whatever 
is capable of devolving upon death, whether as real property to ““*** 
real representatives, or as personal property to personal representa¬ 
tives or legatees (b). But they are used in a general sense to ' ' 

include both tlie corporeal things—houses and land—which are the 
subject of property, and the rights which arise out of them(c). 

When these rights extend to the exclusive possession of the thing 
which is the subject of property, they are called corporeal heredita¬ 
ments—a term which is used to denote both the thing itself and 
the right of property in the thing; when they fall short of this, 
they are called incorporeal hereditaments {(T). . 

871. The question whether any particular property is included Parcels 
in the lease depends on the words of tlie lease as applied to the 
circumstances of the property (e), evidence being admissible to stances'of 
show the state and condition of the property at the time the lease <>116 property, 
was granted; and though printd facie particular property would be 
included, vet this will not be eo if the circumstances show a con* 
irary intention (/). Where the lease comprises part only of the 


& 465, noto (^). As to tho moaning of *' mines ” and “ minerals,” see title 
INKS, MiKKUATjS, and Quabkibs. 

(a) littUfionrth'a Cane (loOl), 2 Co. Sop. 31 b; Bryan v. Wethtrhtaii (1625), 
Cro. Car. 17; Maitland v. Mackinvon (1862), 1 U. & C. 607,614 (whero, however, 
it wa.s su^ostod that tboro might he casea whore such words would add to the 
parcels). Where thni-c is a domiso of a house and of upper floors in an adjoining 
house without the staircaKO, the staircase does not pass under “appurtenances” 
because it is afterwards rccpiiied (C'Anppen v. Maaoa (189-1), 10 T. L. E. 404, 0. A,; 
see Wilmote y. Cum (1603), Cro. EUz. 918; and as to tho same words in a will, 
BOO title WilIjS ; ITeurn y. Allen (1627), Cro. Car. 67 j Dt>e d. Lemjtrirre v. 
Martin (1707), 2 Wui. 131.1148; Buck d. Whalley y. Nurton (1797), 1 Bos. & P. 
53; Evamv. Angell (18.58), 26 Beay. 202, 205). 

(t) KereldkeY. lFAifc(18l9), 2 Stark.508. 

(a) 1^0 Otigley y. Chambers (1824), 1 Bing. 483; Doei. Corey. Langton (1831), 
2 B. & Ad. 680; Evans y. Angell, supra. , 

(5) See Co. 1 itt. 6 a : “ Hereditament is the largest word of all in that 
Isind.” Compare OusacUn, Qoaadin v. Ouasdin, [1006) 1 Qi. 120. Formerly 
the descent was to heirs or doyisees: as to the change m devolution, see Laud 
Transfor Act, 1897 (60 & 61 Viet. o. 66), a. 1. 

(e) See, as to tenements, Co. Litt. 19 h; Beauchamp {Earl) y. D'lnn (1873), 
L. K 6 H. L. 223, 241. 

i) See title Head Fbofertt and OnAiTEi.B Bead. 

e) See title Deeds and Otheb Instruments, Vol. X., p. 465, note (a). 

\f) Doe d. Fredand y. Burt (1787), 1 Term Bep. 701, 703, 704 (where a cellar 
wita held not to bo included in the demise). In general the lease is construed 
with reference to the ciroumstanoes existing at the time of execution, hut where 
it is clear that it had reference to mevious oiroumatancee—such as those 
existing at the time of the ameznent w the lease—-the earlier droumstanoes 
would apparently determine the ooustruotion; see y. Price (1614), 6 Taunt. 
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^(>9^ 1- rooms in a house, but those constitute a separate dwelling, the 
iPfloilption. lease includes the outer walls so far as they are solely appropriate 
to tho rooms let {g). 

Roads. 872. Where the preniis'’H are referred to ns bounded by a public 

road, and the soil of the road is vested in tho lesr>or, the lease will 
piimd fade include tho soil ad medium Jdum via (/i); and if there 
is a small quantity of iininclosed land botwoon the highway and 
the derai.‘;ed premises, tliis also, if vested in tho lcs.sor, will be 
presumed to be included in tho demise (i). But the presumption 
can be rebutted (/;). 


Sect. 2.— Easements. 

Eaaementfl. 873. A. lease of land, or of land and buildings thereon, made 
since the Blst December, 1881, includes, without express mention, all 
easements appertaining to the demised property, or at the timo of 
the lease occupied or enjoyed therewith or with any j)art thereof; 
so far as a contrary intention is not exproBsed in the lease (/<). 
jience, in tho absence of such contrary intention (m)> the lease 


fi-17; Mappin lirMert v. lAierly & Co., Lti!., [1903] 1 Ch. 118, 127; cosnparc 
BrtMmfieU v. liV//iam?, [1897 j 1 Ch. 602, 616, C. A. 

(</) Carlisle Cafi Co. and Todd v. Muse BrotJieis <fe Co. (1897), 46 "W. li. 107 ; 
but the lessee cun only use them in n rcasoniiblo way (i7>W.). 

(A) Jfaifiiea v. Khr/, [1893] 3 Ch. 439, 448 ; k-o Tulawdl v WhiOrvrth (1867), 
L. W. 2 C. JP. 326, 3;j3 ; Ifodyca v. Lawranre (ISfil), 18 ,7. P. 347; lillos l>Ei':n.s 
AND Other Lnstrumexts, Vol. X., p. 468 ; IIkuiwayp, yritKBT.s, and 
Prtdoes, Vol. XVI., p. 52. Tho rnle applies to atreots in a town .is well as to 
highways in tho comitiy {Re White's Charities, CharUi/ Coiinniysinofra v. Lonvlou 
Corporation, [1898] 1 Ch. 6.)9, 661; Ventral ljt,ndon Halt. Co. v. Cil;/ of Liuiihm 
Laud Tar Conmmionera, [1911] 1 Ch. 467 ; nffirinod, 37 T. L. 11. 561, (!. A.; 
but see Majrpin Brothers \r. Liberty <6 Co., fM., supra, at p. 128). Smiil.ul\, 
where the premises are desciibod as bonndod by a river they iiiclndo holf llu' 
bed of the river {Dwyer v. Rich (1871), 6 I. R. C. L. 141, Ex. Ch.) 

(t) Doe d. Bring v. Pearaey (1827), 7 11 & C. 304, 307; see title TIiouways, 
Si'HEBTS, andBkidoes, Vol. XVI., p. 53. 

{!:) See title IJiQiiWATS, Streets, and BniDOES, Vol. XVI., p. S3. 

{/) Couvoyaiicing and Law of Property Act, 1881 (44 & 45 Viol. c. 61), s. 6; 
"conToyanco” in tho statute includes “h^ase” {ibid., a. 2 (v)); and boe title 
Easements and Profits a Prendre, Vol. XI., p. 260. 

(m) Such a contrary intention may be indicated by the use of tho words “ with 
tho appurleniinccs,” since these oporato as an express grant of rights striutly 
appurtenant (/Jtrmtn^Afm, Dudley, and Diatritt Banking Co, v. Roaa (1888), 38 
Ch. l3. 296,308, 0. A.; Tie Beck anti Lontbin School Board's Contract, [1893] 2 Ch. 
315; see Beddington y. ARee (1887), 35 Ch. IJ. 317, 331); though, whore necessary 
to give effect to tho intention of the portios, the wonl will hiivo a wider mean¬ 
ing {Dobbyn v. Somera (i860), l.J 1, C. L. li. 293). But tho mere marking of 
adjacent land as “ building land ” on a plan will not show an intontiou to exclude 
a right of light over it {Uroo.ufield v. WilliaiaB, [1897] 1 Ch. 602, 0. A.; Bollard 
V. Gore, [1901] 1 Oh. 834). Purther, in considenng whether the statutory words 
apply, regard must be had to the title to the 7 U(fa>- 8 ervi<!nt toiiomont and to 
the sunoiitidirig circumstances at the time of the louse, and tho statute will not 
^ pass rights de facto enjoyed with the demised premises if, as a matter of title, 
'■^he lessor cannot lawfully convoy these rights {Beddington v. Alice, supra; 
(iodtoin V. Schwciipea, Ltd., [1903] 1 Ch. 926, 932; Qairlfe v. Chapman^ [1903] 
1 Ch. 659, 0. A.); nor rights which are merely lomponiry (Burrows v- 
Lang, [1901] 2 Oh. 502); or which could not reasonably be expocteu to couti'nuo 
{Oodmn v. Schiveppes, Ltd., supra)', but a longo may, by virtue of the statute. 
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includes not only easements and other rights which are strictly 
appurtenant to the property (»), but also such ^uosi-easements as Eas6m(i||ii|; 
would pass under the words “ used and enjoyed therewith or with 
any part thereof ” (o); that is, oasoments which formerly existed, 
hut which have heon extinguished by unity of possession (p), if 
actually used at the date of the lease (q); and also continuous and 
apparent (^uasi-oaseincnts {/) used at that date, although they have 

pass rights whioh at its dale are permissire only {Internaiioiial Tea Stores Co. v. 

Hobbs, [1903] 2 Ch. 165). Seo also title Easemejtts AND PaoviTS X PasNDBJB, 

Vol. XI., pp. 251, 274, note (/c). 

(n) Pormorly the words “with the appurtenances" were frequently used 
(see Thorpe v. Itrumfitt (1873), 8 Oh. App. 650 (right of way)); but they were in 
general siipm-nuous, for thoy roforrod only to rights strictly appurtenant to the 
doinisod property {Bulton v. Bolbm (1879), 11 Ch. D. 968, 971), and such rights 
paasod by the demise without the!>o words (po. Litt. 121 b.; Shep. Touch., ed. 

Proston, 89 ; SkuJl v. Ghvister (1864), 16 0. B. (n. s.) 81,91); hence the words did 
not piit-8 an casement formerly existing which had been extingoished by unity of 
possession {Plant v. James (1833), 5 B. & Ad. 791, 794; Worthiagton v. Gimson 
(1U60), 2 B. & E. 618; soe Itanng y. Abingdon, [1892] 2 Ch. 374, 394, C. A.); 
and tbo wonts “ with all waysthorounto appertaining” were similarly restriclod 
to ways legally appurtenant to the doiaisod prcniiErOS {Harding v. JVUson (1823), 

2 B. &C. 96, 100 ; liarloto v. liho-ha (1833), 1 Cr. & M. 439, 448; Brett y. 

Vinaser (1880), 0 0. P. D. 376, 383). But such words received a wider con- 
Btnintion if thero was ap]»trout an intention to pa-ss rights not strictly 
a]ipiii'tt'uiint; where, for example, thoro was no way strictly appurtenant 
to which tho word.s could apjily (JIforrts v. JUdgingtm (1810), 3 Taunt. 24), 
or whoro such an intention .'ippoared from the lease itself {Barlow v. Minnies, 
tiiprn; J‘i:r.is v. Plant (1836), 4 Ad. & El. 749, Ex. Ch.). In such cases tho 
word “appiirtoiiMiit” might be titkoii in a secondary sense ns equivalent to 
“ iis-cd ami enjovi'd ” with tho demised premises {Hill y. Grange (1556), Plowd. 

161. nt); Thiauas v. O.cci (1887). 20 Q. B. D. 223, 232, C. A.; see Ilinrh- 
chffe V. Khinonl {Marl) (1838), 5 Bing. (ir. a) 1, 25). Under tho woitls “with 
tho appurtonanras ” thero will pass, us appurtenant to a house (Co. Litt. 121 b), 
a Tight of turbary {Solme v. Bollock (1681), 3 Ijov. 165; Dobbyn v. Somers 
(I860), 13 I. C. L. H. 293, 300); and w'horo a_right would not by it.»elf pass 
without a deed tho words may show that the right i.s treated as appurtomint so 
us to pas.s by tho leuso, although not by deed (soo llnrlcstou v. Woodroffe (1619), 

Cro. Joe. 519 (a sheep walk)); and probably a right of common can pass a.s 
ajipuvtenaiit without a doed; but soo Uctunllry v. Brook (1607), Cro. Jac. 189, 

190; Hud bco p. 384, ante). Moroovor, rights necessary lor the enjoyment of 
the demised pniporty, which tho lessor can confer, will pass without express 
luontiou ; see titles IJr.KD.s and OriiEii IxaTUUMESTS, Vol. X, p. 470, note (i); 

Easkmisjtts ANii Phoeits k Pjrkxdhe, Vol. XL, pp. 254, 288, 289; but a lease 
of land and buildings with a pond and tho streams leading thereto dues not 
outitle tho lesMOP to water wliich would percolate to the poud through other land 
of tho lessor (Jf 'Nah v. Mubertmn, [1897] A. C. 129). 

(o) As to the words “or with any part thereof,” see Kooystra y. Lucas (1822), 

5 li. & Aid. 830; and as to what are gmut-oasomonts, see title Easeuexts 
AND PllOPITS k PfiENniiB, Vol. XL, p. 242. 

( p) Barlow v. Rhodes, supra, at p. 448; iMUgley v. Hammond (1868), L. B. 3 
Exch. 161, per Xelly, C.B., at p. 168. As to tho effect of such words in 
leserving a right of common, see Bradshaw y. Eyre (1597), Cro. Eliz. 670; 

Dovlge v. Carpenfer (1817), 6 AI. & S. 47 ; Hall y. Byron (1877), 4 Ch. U. 667. 

( 9 ) Soo Roe V. Siddona (1888), 22 Q. B. D. 224, C. A. But tho easement trill 
not pass if the particular uunvenionoe for which it existed depended upon the 
continuous occupation of both tenemonts by the same poison {Kag v. Oxley' 

(1875), L. E. 10 Q. B. 360, 366; Thomson v. WaUrUrw (1868), L. R. 6 Eq. 36,41). 

(r) See i^er v. (/«r«er (1507), 1 H. & N. 816,822; Watts T. man (1870), 6 

Ch. App. 166, 173; Ford y. Metropolitan and Metropolitan District MaiL Cos, 

(1886), 17 Q. B. U. 12. 27, C, A. 
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never had an actual existence as legal easeine^s («). 01 this 

nature is a right of vray over a formed road (t). 

874. Apart from express words roforring to easements used with 
tlio demised premises, or from similar words implied by statute, 
there will pass to the lessee of one of two tenements both bolonging 
to the lessor all those continuous and apparent guasi-easemonts 
which are requiie<l for the reasonable enjoyment of the demised 
tenement and which are, at the date of the lease, used for its bene- - 
iit over the other tenement. If the lessor intends to reserve to 
himself any such right over the demised tenement, ho must do so 
expressly in the lease (a), save in the caso of a coniinuous easement 
of necessity, such as a necessary right of way (b). An express 
reservation to the lessor of the right to build on his adjoining laud 
will prevent the lessee from gaining a title to light and air by 
prescription (c). 

Sect. 3. — Fixture$. 

875. Articles which are afhxcd to the premises at tlin date of 
the lease, so as to be parcel of them, pase under Lho demise (d). 


(a) Kay V. Oxl^ (18*75), L. R, 10 Q. B. 360, 367; 


BarltaMre v. (18.S 1), 

Oo. (1884), 26 Ch. D. 431, 4.jt. 


18 Oh. D. 616; Bayley v. Great H'estern Hail. 

C. A. 

(f) JVatte V. Kelson (1870), 6 Ch. App. 166, 17-1; Kay v. OrJey, supra; 
Barkahirev Oruhh, atepra; Baring v. Abmgthn, [1892] 2 Oh. 374, 300, ('.A. 

(fl) Wheehlon.'V. Htirrowa (1879), 12 Ch. D. 31, 49, 0. A.; Bniwnv. Mabuster 
(1887), 37 Ch. D. 490; see Phillipt v. Low, [1892] 1 Ch. 47; and titlo 
AND I’noFiTS A Pkendue, V<i1. XE., p|). 2u 4, 235. Thu print iplo staled in the 
text applies to leases as well as to other grants made upon the eoveraiice of 
two tenements, one being retained by the grantor; see ll'arn^r v. MrBryde 
(1877), 36 L. T. 360; Birmingham, Dudley, and Dtaiiirt Banking Co. v. Hwa 
(1888), 38 Ch. D. 295, C. A.; PoUard v. Qare, [1901] I Ch. 834 ; title Eask- 
1IENT3 AND Paoma k Prendre, Yol. XL, p. 252. The impiiod grant ol an 
eoi'ement is limited to the actual continuance of the lease {Beibilnglon v. Atka 
(1887), 35 Ch. D. 317, 3237. It may include the right to access of light and air 
over the adjoining property (sec Bfha {i'retlerieli). Ltd. v. PUk/onh, Ltd., [1906] 
2 Ch. 87); but tho light inu.'tt be enjoyed through ]inrliouliu' windows and the 
air through a definite aperturo in the nature of a window in the demised pro¬ 
perty, or through a definite channel over ndjuiiiiiig pro;>ertr {Ahlin v. fjotimer 
Clark, Mtiirhead <6 Co., ^1894] 2 Ch. 437.446). The right of the IO">oo, however, 
may be more extensive if required for particular puTpo»<(») for which the promises 
are let (tfiui.); and, on tho other hand, it is excluded if the ciriium^tanuos at the 
time of the granting of the lease sh&w that it was not inloudcd that he should 
have it {Birmingham, Dudley, and Dialriet Uankim/ Co. v. Ko»a, anpra; see 
Broomfield v. Williama, [1897] 1 Oh. 602, 0, A.I. As to an implied right of 
support, see Bigly v. Bennett (1882), 21 Cli. D. 559, 0. A. 

(6) See title EASTSiiBNTS and Profits A Prendrb, Vol. XI., p. 253. 

(c) Haynes v. King, [1893] 3 Ch. 439, It is not sufficient for tho lessor 
merely to except rights, if any, restricting the free use of his adjoining land 
(iKtfcAel/ T. CantriU (1887), 37 Ch. D. 66, G. A.). As to the meaning of 
"adjiduing,” see liaynaa^. King, supra; Be Bateman {/Jaroneaa) and Pancer’a 
Omdrart, [1899] 1 Ch. 699; hid, Coa^ it Co. v. Hamblin (1900), 48 W. R. 238; 

>hiie V. Uarrow, Ilartow V, Marylebone Dialriet Properly Co. (1902), 60 W. B. 

I C» A« 

(d) See Cokgrave y. Diaa Sanioa (1828), 2 B. & 0. 76; Longstaff y. Meagoa 
(1834), 2 Ad. A El. 167. The lessee does not, by acoeptiug the lease, oome 
under an impiiod contract to pay for fixtures {Qoffy. Harris (1843), 5 Man. A 
O. 673). 
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unless expresslj^PIISr Jmpliedly excluded (e). Articles so affixed by sbot. 
the lessee during the term become part of the demised premises; Fixtores, 

iiud uannot be severed by him, and must be delivered up to the - 

loasor on the determination of the tenancy unless the tenant is 
entitled to remove them by virtue of some special rule of law in his 
favour or of express agreement (/). This is in accordance with 
the two rules that whatever is fixed to the freehold of land becomes 
part of the freehold or inheritance, and that whatever once be¬ 
comes part of the inheritance cannot be severed by a limited owner, 
whether he be owner for lifo or for years, without the commission 
of waste 0/). 

876. In determining whether a chattel has been so affixed to Test to 
hind or buildings as to become a fixture, regard must be had to the detennin* 
mode and the object of the annexation (/i), though the mode of 
annexation is not always the most important consideration, and its 
relative importance is probably not now what it was in simpler 
times (i). A chattel which rests upon the ground by its own weight 
merely (/:), notwithstanding that it sinks into the ground (2), or 
whicli rests by its own weight on foundations (ni), or in a place 


(c) T hiis tlic express mention of certain fixtures iuny show au iutention to 
nxcludo others (//nr« v. Hurtim (IfiSJt), 6 li. & Ad. 715). 

(./) See Gififon v. Hammersmith <md City Jiaif. Co. (1S()2), 2 Drew. & Sm. 603, 
008. The tciiniit is not entitled to any allowance for now buildings unless this 
has hccu agreed «tn ; sen Sinclair t. loans.a (1821), 3 lilL 21. 11. L. 

(ff) B'tin V, Hi-and (1876), 1 App. Cos. 762, liOrd Cairns, Ij.C., at p. 767; 
II rtAc v. jjiU (1880), 7 Q. 13, D. 29.5,11. A., yer T.ord Srlhorne, L.C., nt p. 301; 
hon Kiwis V. JI/o<r (1802), 3 East, 38, 61; liuclJand v. li alter Jit Id (1820), 2 llrod. 

Ding 54, 58; niul as to the rulo Qiiicquid filaninUtr solo, solo cedit, see H aZ;c v. 
IlttU (1883), 8 App Caa. 196, jut Tjonl J3r.AOKiiUHN, at p. 203. 

(A) Ilollnnd V. Iltuhi'.tm (1872), L. E. 7 0. P. 328, :<34, Ex. Ch.; see tho rule 
liiiu down in Ihlhtiarll v. Eastu'ood (1851), G Exeh. jifr Pauke, B., at 
]). 312, Ihe •■ffcct of which slatomeiit is given in title Dtsxress, Vol. XL, p. 137. 

1 filial' Odd V. Knstirouil, supra, is itself of quc-stimiablo authoritv Ulrt/nolds v. 
Aahhy (i: Sun, [1904] A. C. 466. 473: see title I)lSTJJi:>»s, Yol" XL’, p. 137, 
noto(fy)). Thu difhculty arises as to tho applicdtion of tho words "racruly for 
a toinpnrary ])ur 2 iose or the more comploto eujoyniont and uso of it as a chut tel," 
used hy P.vnuK, B., in Hellawell v. Kaalwood, supra. But subject to tho nionn- 
ing lilac od on these words hy the later cases, the mlo is a correct statement of 
Ihe law {Holland v. Hodywn, siijira, at p. 337; tee Parsons v. Hind (1866), 14 
W.B. 860). 

(V) ].eitjh V, Taylor, [1002] A. C. 157, per Lord MACN.AajJTKH, ut p. 162. The 
c\nct length of tlio screws or nails usod is immaterial {Its He Kalbe, If ard v. 
Taylor, [1901] 1 Oh. 523. 531, 0. A.). 

(A) k.y., cisterns standing merely by their own weight {Mather v. Fraser (1856), 

2 K. & J. 536, 659); or a barn placeil upon pattens and blucks of timber lying 
cm tho proiuid {Cidliug v. Taffnal (1694), Buller, Law of Nisi Prius, 7lh ed.. 34). 

(f) M ood V. Hnuett (1846), 8 Q. D. 913, 919 ; lluntlsy v. Jiassen (1849), 13 
li. B. 572, 677, n. (a). 

(m) K.g., a wooden bam or mndmill erected on a foundation of brick and 
stone, the foundation being let into the ground, but the erection resting upon it 
by its weight alone {Rsjb v. Londonthorpe {Iiihahitanta) (1796), 6 Term Hop. 377 ; 
li. V. OUey, Suffolk {Tnhahitants) (1830), 1 B. ft Ad. 161; Wanshrough v. Maton 
(1836), 4 Ad. EL 884; and see title Aortotti.tdrb, Vol. L, p. 272}; a wooden 

K ury, himilarly supported, havjng a tile n>of (H’tffaAcor v. Cottrell (1853), 

B. 674,688); brewers’ vats restmg on brickwork and timber, or on woodililF 

frames {Ham v. linker (1808), 9 East, 215, 222, 238); similar artioles in a dia- 
tillery, attached only by communicating pipes to the walls, or to the piers on 
which they stauid {Ohiiiey v. West Ham{ChurehvjCHrdena) (1874), 32 L. T. 480). But 
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SECT. 3. prepnrcd for it in the ground (n), is not, in gehi^al, a fixture (o). 

Fiztorea Mere juxtaposition is not enough to make a chattel a fixture: 
— there must be some degree of attachment to the soil or building (p). 
This, however, is not esBeiitial if the intention is to make the article 
a part of the land, as where blocks of stone are used without 
mortar or cement to form a stone wall ( 9 ), or where sculptured 
figures or vases are part of the architectural scheme of a house M; 
or where movable dog-grates are substituted for fixed grates (s); 
and such articles become fixtures, although resting only by their 
own weight. Further, an article will be treated as a fixture, if it is 
essential to the use of the land or building,^ although it is tem¬ 
porarily removed from it( 0 i or although it exists as a mere 
chattel (a). 


Btaddlest, or stone pillars for supporting ricks, wliich are mortared to a brick 
fouudatiun, ore fixtures (Tl t7^/irar v. Ct-Urell (I8a3), 1 E. & B. 674, 688 ). 

(n) A'.or., a ^reighing machine placed in a nolo ung in the earth and lined 
with hrii-kwork, so as to make the weighing plato lovol with the surface of the 
grouiid (/iV Itichnnh, Ex iiarir, Astbiiry, Ex jiarit Lloyd's Hanking Go. (1860), 4 
Ch. A].j). 680, 638). 

{o) “ Perhaps tno true rule is, that articles not otherwise attached to the 
land than by their own weight are not to be considered as part of the land, 
unless tho circumaiances are euch ns to show that they were intended to he 
part of the land; the onus of showing that they wore so intended lying on 
those who asset > that thor have ceased to bo chattels; and that, ou the contrary, 
on nrliclo which is ntlixed to the land even slightly is to ho considered as port 
of the land, unless tho circumstances are such as to show tliat it was intonded 
all along to continue a chattel, the onus lying on those who contend that it is 
a chattel ” {lltM’ind t. Hodgson (1872), L. B. 7 G. P. 828, 335, Ex. Gh.). Ulti¬ 
mately the queslion is whether the chattel is intended to fom part of the 

building (JVcike v. Hall (1888), 8 App. Cos. 105, 205; Leigh v. Taylor, [1902] 
A. 0. loi, 161; Jte llulse {Sir Edward), Bart., BecAtie v. Hvlse, [lfi05] 1 
Gh. 406, 411), though the circumstances which can be relied on to show the 
intention of tho annexation are suoh as exist at the time and are patent for all 
to see. They do not inclndo the existence of a hire purchase agreumont with a 
third party relating to tho article {Hobson v Oorrhi^e, [1807] 1 Ch. 182, 103, 
0. A.). An agreement between the parties interested m the land that an uilicle 
riiall not be a fixture does not, howovor. prevent its becoming de faelo a fixture, 
though tho agreument may give a right to remove it {ibid., at p. 195; see IVooJ 
T. Hewdt (1816), 8 Q. B. 013). 

{p) Baiitv. Brand {181Ct), 1 App. Gas. 762, 772; Turner v. Cameron (1870), 
L. Ji. 5 Q. B. u06, 811. Tiaip. lines fastened to sleepers merely laid upon the 
ground are not fixtures, notwithstanding that they have sunk into tho ground 
by the pressure of tho waggons passing ovct them {Beaufort {Duke) Bala 
(1862), 8 IJe G. F. & J. 381, G. A.); nor are sti'aightening plates laid on the 
ground in an iron foundry and partly ponetxating the ^und {Metropolitan 
Gounties etc. Socirty v. Brown (1850), 28 Ueav. 464, 461); but rail ways lend 
in ballast aro fixtures {Turner v. Cameron, supra; see Be Armytage, Ex parti 
Moore and Robinson's Banking Co. (1880), 14 Ch. X). 370); and so are straighten¬ 
ing plates lot into the floor of a foundry so as to become part of the permanent 
floor (Be Richards, Ex parte Asthury, Ex jmrte Lloyd’t Banking Go., ntpra, 
at p. 6.38); similarly a flagstone let into the ground is a fixture {ibid.). 

(q) Holland v. Hodgson, supra, at m 335. 

ir) D'Eynronrt V. Gregory (1866), L. B. 3 Eq. 382, 396. 

u) Monti V. Bumes, [1001] 1 K. B. 205, 0. A. 

(t) E.g., a millstone taken away for repair {TA/ard's Case (1614), 11 Go. Bep. 
46 b, 50 a, b; PUtes v. Fogg (1829), 4 Man. St By. (K. B.) 277; Mather v. Fraser 
ysse), 2 E. & J. 636, 651; Moody v. Bteggles (1879), 12 Oh. D. 261, 267; see 
D'Ei^/urt V. Gregory, supra). 

(o) E.g., the keys of a house {lAfords Case, eupra; Elliott r. Bishop (1854), 
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877.^ Where an article is to eome extent attached to the land or skot. 8. 
to a building it is pnmd fam a fixture, and if it cannot be removed Fixtnrei.. 
without great damage to the land or building this test is conclusive, 
and it is unnecessary to inquire into the object of the annexation {h ); Bmiexatioa. 
and so, too, where the article, though removable by digging, Los 
become in fact a part of the land, such as advertisement hoardings 
iixed to the soil in a very substantial manner (c). But frequently 
the attachment is such tliat, although the chattel is firmly afiixed, 
yet it can bo removed without great damage to the land or building; 

where a greenhouse is fastened by mortar on walls built to 
support it(d); or a gas-engine is fastened by bolts and screws to 
iron plates embedded in concrete (e); or a boiler is fixed in brick¬ 
work (^'), or is bolted to a wooden framework embedded in mortar 
laid on brickwork {g ); or looms in a cotton mill are fastened by nails 
through the loom-feet to wooden plugs Qi), or to beams (i), in the 
floor; or machinery is fastened to buildings by bolts and nuts (Ir); or 
a threshing machine is fixed by bolls and screws to posts let into the 
ground (f); or machinery is fastened by bolts and nuts to concrete 
\jccls, and worked by steam power transmitted from a steam engine 
by shafts, wheels, and gearing (m). In such cases the article is a 

10 Exeh. 406, 509; v. KUiott (1855), 11 llxeli. 113, 119, Ex. Ck; 

Mmithj V. Htnjtjlea (18t9), 12 (Ti. D. 261, 267), As to tlie Mfsnboarcl of an 
inn, see lie Thumas, Ex jiarte Willoiujhbt/ D'Enshy {Barmeaa) (1881), 44 L. T. 

'iSl. (J. A. ; MoimIi/ V. Btfgglca, supra. 

lb) llWiie V. Hail (188S), 8 Apj^ Cas. 195, 204. Ab to unfinished biiildings, 

.'o 0 Sniia. V. Rtndir (1857), 27 L. J. (bx.) 83. Possibly the tenant ini^^'ht removo 

11 n iiTirninpIotcd building il tho matci'ials woro jwovidod bjr himself, but not if 
provided by the landlord {ibid.). 

(c) Provincial Bill Posting Co. v. Low Moor Tnm Co., [1909] 2 K. D. 314, C. A. 

a Burkhmd V. Biitterjifld (1820), 2 Hrod. & Ilin^. 54; jenkinsr. Oethijig [18&2), 
n. & II. 520; Aharay. Callender, [1901] 2 Ck 3S8 ; see West v. Btakeway 
(1841), 2 Man. & G. 729. 

(f) Hobson V. Oorn'uge, [1897] 1 Ch. 182, 0. A.; Crosaleg Brothers, Ltd. v. Lee, 

[1008] 1 K.. B. 86. Sunilaiiy whero an engine and Bto.niu hammer aie 
fastened by sciowa to stone fixed in tho ground {MelropolUan Uounties He. 

Nocietg v. ifro/cn (1859), 26 Beuv. 454,458); or a steam crane is Bcrewed to 
blouks of stone ciamped together end loid on a prepared bod of mortar, and 
Ls supported by guvs {/te Armytage, Ex parte Moure and Bohinaon'a Banking Co. 

(1880), 14 Ch. D. 379). 

(,/) Meiro/iolilan Countiea dr.. Society y. Brown, supra, at p. 459; Vlimie 
V Wood (1868), li. n. 3 Exch. 257 ; otfiimod (1869), li. U. 4 Exrh. 328, Ex. Ch.; 

Cough y. Wood (fc Co., [1894] 1 Q. B. 713, 0. A.: Bimilnrly, as to stills set in 
brickwork and let into the ground (f Zorn y. £a/cer (1808), 0 East, 215, 222. 

238). In CYtmte y. Wood, au^na, there was also an en^ne screwed to thick 
planks lying on the ground, and both engine and boiler were held to be 
lixturcB; but apparently the engine by itself would not have boon a fixture. 

((/) Ch'oas y. Bames (1877), 46li. J. (o. n.) 479. 

(5) Boyd y. Shorroek (1867), L. B. 5 Eg. 72; contra, where the iooics are not 
fixed at all, but are merely etoadiod by the logs being let into “ loom-feet ” or 
cylinders dropped into holes in the floor (//u^jtiMon v. Kay (1857), 23 Beav. 418). 

(«•) Holland v. Hoilgaon (1872), L. E. 7 0. P. 328, Ex. Ch. 

[k) Wclmaley v. Milne (1859), 7 0. B. (n. s.) 115 ; Lmgbottom v. Berry (1869), 
fi. E. 5 Q. B. 123; Bee Mather y. Enurr vISdB), 2 E. & J. 536 (wh«re the mode 
of attachment of the steam-engines, boilers, and mill gear fastened in the mill 
is not stated). 

(Q WUiaheca- y. CatIreU (1853), 1 E. & B. 674; see Htdland v. Hedgton, tupra, 
atp. 339. 

(m) Seynolde y, Aehhy d Bm, [1904] A. 0. 466. 
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fixtare if it is placed in its position permanently and in order to m^e 
tho land or building more valuable for the special purpose for which 
it is used. It is not a fixture if it is placed in position temporarily 
or for the purpose of tho moro convenient use of the chattel as a 
('l]attel(n); or if it is a mero convenience, and not a necessity, for 
the manufacture carried on in the factory (o). 

878. For the purpose of determining whether an article is a 
fixture undci' tho above rule, it is treated as permanently attached 
to the premises, it tho intention is that it shall remain there daring 
the contiiiuauco of the term (p), though it is not essential that it 
should remain in the same position. It may, if of a suitable 
nature, be talnm down and fastened in another part of the 
premises (q). Farther, although the immediate object of fastening 
tho article—such as a loom—may be to steady it, and make it more 
convenient to use ns a loom, yet, if the presence of such article is 
an cssonlial fealure of tho land or building, when the land or 
building is tised for its intended purpose, the article makes the 
hind or building more valuable for this purpose, and is regarded 
as constituting an improvement of or addition to the land or build¬ 
ing: consequently they are fixtures. Hence articles and machinery 
useful for the purposes of land as agricnltaral land (r), or of a 
factory as a factory ( 5 ), and attached to it in the manner nlretidy 


(ji) For n fiununary of tbe cnees which establish this principlo, eoe IMaun v. 
Qoniugt, [1897] 1 C'h. 182, 190, 0. A, Davia v. Jonea (1818), 2 Ji. & Alu. 105 
(whore jibs slightly fixed iu a warehouse were held not to be fixtures), might not 
now bo follnned. 

( 0 ) rarsona v. Hind (1809), 14 W. B.. 860. A switcliKick railway is erected 
for its more convouient use ns machinory and not to enhance the value of tho 
land, and it is not a fixture {Ohamberlayne v. (JuUina (18M), 70 L. T. 217, C. A.). 

(/i) Boiid V. S/i(jrr(iLk (1867), L. B. 6 Eq. 72, at p. 79; IloUand v. UoiUjaon 
(1872), L. B. 7 C. P. .328, 687, Ex. Ch. A caipet, though nllixed to tho floor, is 
rtip('alcdiy romovod, independently of tho exisloi’.ce of thetorm, aiul is not a 
fixture {tloi/d v. Shurrock, aupta). Morco\er, it is fastened down with a view to 
its use as a carpet, not to improve tho house {UoHaiid v. Hodgaon, sujra, at 
pp. 860 , 387). 

( 3 ) J)tn/d V. Sliorriick, mpra, 

(r) TJ »rts//ear v. (Mlrell (1858), 1 E. & B. 674 ; Holland v. IMgaan, aupra, at 


pi 

(a) lValms^(^ v. Milne (1859), 7 C. B. (w. 8 .) llo, 181 : f.imglMiUiim v. li-rry 
(1869), L. _Il. u Q. li. 128, 188 (wharo the mode of attachmeut of numerous 
machines is very fully stated); Holland v. Jlodt/sm, avpra (in effect an 
appeal against Lougbottem v. Bm-y ); Hobson v. darringe, [1897] 1 Ch. 182, 
0. A.; Iltynolda v. Ashby & Son, [1904] A. 0. 466; (Jroaaley Bnlhera, Lid. 
V. Lee, [1908] 1 K. B. 86 ; sco Mather v. i'Vaser (iS5G), 2 IC. & J. 636; 
C/mie V. irctoa (1868), 1 j. B. 8 Exch. 257; affirmed (1869), L. B. 4 Excli. 
828, Ex. Ch. These cases oveirulo the application of tlio rulo as to fixtni'oE 
(s«-o p. 417, ante), made in Ilellawell v. ICoRtn-ood (1851), 6 Exch. 295; and 
Waterfall v. Fetaatnne (1856), 6 E. & B. 876, in which Ihllnmll v. Eastumf 
eupra, was followed, is ovormled also. In Lineohiahire Einance Co. v. Earraui 
(1S86), 2 T. l^ B. 248, on engine and mnehinery were hold not to ho fixture^, 
nut it is not stated how they wero erected. Sec also Fiahar v. Dixon (1845), 12 
d. & Fin. 312,329,11. L. Botoits, boilers, gns-boldcrs, and other machinorjr in 
^ works .nro fixtures, though not tho motei's fixed on tho consumers’ premirRS 
T/i. V. Let (1866), L. _R. 1 Q. B. 241 (a rating case)}. As to llio removal of 
buildings and machinory erected by ininocH working under customs entitling 
them to tho uso of surface land, soe fi’ake v. Hall (1888), 8 App. Cos. 195. A^ 
to taking trade fixtures as part of a manufactory under tho Lauds ClanseE 
Oonsolidiltion Act, 1845 (8 & 9 Viet. 0 .18), s. 92, see QUaon v. Hammernnith and 
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describedi are fixtures notyrithstanding that they could be removed 
without substantial damage to the freehold. 

879. Where machinery is a fixture, portions of it which are 
removable, but which are an essential part of it, are also fixtures (t). 
]')oors and windows are an essential part of a house and are 
fixtures («), but not tapestry (6), .pictures, and other articles slightly 
atlixed to the walls for the pnrpose of ornamentation (c). Gas 
fittings are not in practice treated as fixtures (d); and chairs screwed 
to the floor of a place of public entertainment liave been held not 
to bo fixtures {e). 

880. Although an article has been attached to the demised 
premises by the lessee so as to become a fixture and to be a part of 
the premises, yet if it has been affixed for the purpose of trade or 
of ornament tlie lessee is entitled, in the absence of agreement to 
the contrary, to sever it from the premises and to remove it(/). 

Hit;/ Hail. Co. (18fi2), 2 Drew. & Sin. 603; title ComI’1;i.boiit PuucnASE of 
hANU AND COMPKSSAl'ION, Vol. VI., p. 36. 

(f) Mather v. Froser (ISoG), 2 K. A: J. 536, 659; Metroj/olitan ‘Cotmties etc. 
fiuciely V. JSrown (1859), 26 Bcav. 454, 459; li- Jlldtardu, Fx parte .-Istbury, Ex 
} tirtc Lloyd’a iJanhimj Co. (1SG9), 4 (;h. App. 630,636 ; l<hejjield unit South I'urk- 
Mie rirninncnl Hevejit Jiui/dimf Soriett/ nSS-i), 16 Q, U. 1). 368, 0. A.; see 
FMur V. Diioii (1846), 12 01. & Pin. 312, 330, ff. L. 

(а) CfiMiev. II ewid (1869), L. 11.4 Exch. 328, 329, Ex. Ch.; pco Co. Litt. 
00 a ; IJcrhikeiifhn'a Caie (1589), 4 Co. Rep, 62 u, 64 a. 

(б) Leiyh v. Tai/lor, [1902] A. C. 167, overrulin{» on LIii« point D'Ei/neourf ▼. 
tircyurij (1861)), L. R.3 Eq. 882. But tapc»try iixt-d as part of a geiu-ial schome 
of ficcointion may l^e a ilxture {Re IFAdlcj/, Whalnf v. Roehrich, [1908] 1 Ch. 
616; i-ee also Ncrtan v, Daahwood, [1896] 2 Ch. 497). iStuiTcd hirda and other 
npcciincns in cases, wliich are easily rojnovablo, me not fixtures, though forming 
tlui contoiits of a museum in a settled mnnsioii-houso (/it// ( Viaeoant) v. Diilfitk, 
[1S97] 2 Ch. 55). 

/c) HcVmvell v. KuBtivood (1861), 6 Exoh. 295, 313; CHmie v. MWi, mpra. 

Though they may bo included on u s ilo of a house with " fixtures ” 
[Seivell V. A fitjiTftein (1808), 18 L. T. 300). 

(e) Lyon iC; Co, v. London, City and AUdland Jlanl;, [1903] 2 K. B. 136; see 
Rfynolda v, Aahhy «fe Son, [190*1] A. 0. 466, 474. 

(/’) Chicsiions of tlio right to remove fixtures arise in throe c.'ises;— 
(1) Between the heir or devisee and the executor of un al>soliito owner (see 
title Executors and Administkai-ohs, Vol. XIV., pp. 220, 221); (2) between 
llio roiniiinderinun and the oxeciitor of a tenant fui life or in tail (see Vdd.)\ 
and (3) between landlord and tenant. It is doubtful \ibotbcr thero is any 
relaxation of the strict rule in the first case (see tViir/.). The property is taken 
111 the condition in which the absolute owner has loft it {Ftaher v. JKren 
(1845), 12 Cl. it Ein. 312, II. L.; Jiairi v. Brand (1876). 1 App. Cas. 762; 
CHmie y. iVood, supra, at p. 830 ; Re liaise {Sir Edward). Hart., Beattie 
V. //u/se, p905] 1 Ch. 406, 410; see Lawton v. Salmon (1782), 1 Ily. Bl. 
259, n. (a)). In the second and third cases there is clearly a rolaxatiou. in 
tbo second in favour of the executor of the limited owner, and in the third in 
favour of the tenant; and it has been s.iid that the relaxation is grc.*itcr in the 
third than in the second; see Lawton v. Laiotm (1743), 3 Atk. 13, 15; Ehvea y. 
•Vow (1802), 3 East, 38, 51; 2 Smith, L. C., 11th cd., 188 ; Grymea v. Roweren 
(1830), 6 Bing. 437. 440). But probably the relaxation is the same in each case 
{lie Ih Falbc, If'ani v. Taylor, [1901] 1 Oh. 623, 630, 639, 0. A.; Re HvJUe (Sir 
Edward), Hart., Beattie y. Jlidse, supra). However this may bo, it is clear that 
authorities in favour of the right of removal in the second case are also 
authorities in its favour in the third case. Sometimes the term “ fixtures ” has 
been confined to articles affixed to the freehold which are removable at the 

wiUol blmvbo affixed them (/fallen y. Bunder (18«H), 1 Cr. bL & B. 266; 


Soov.a. 

FlxtoreBt 

Fixtnns with 

removable 

ports. 


Trade 

fixtures. 



493 


LIlNDLORD AMD TeMAMT. 


Sbot. 8. 
FisturoB. 


OroamentRl 

fixture!. 


As regards trade fixtures, this relaxation of the ordinary rule that 
what is once afExed to the soil is the property of the owner of the 
soil has been allowed in favour of trade and to encourage industry (< 7 ); 
but though the reason applies equally to agrioullural fixtures, the 
relaxation has not been extended to them (^), and such fixtures are 
only removable by virtue of some statutory relaxation of the role (i). 

Objects which have been afidxed to the freehold by way of 
ornament fall, in this respect, in the same category as articles 
affixed for the purpose of trade, and are removable {k). Moreover, 

Elliott V. Bishop (1854), 10 Exoli. 496, 008; Be Oawan, Ex parte Barclay (1855), 

5 Db O. M. * G. 403,410; Re De Ealbe, Ward v. Taylor, [1901 ] 1 Oh. 62», 538,0. A.); 
but this seems to be a misuse of the word. The questious whether an article 
has become a fixture—that is, a part of the froehola—ut all, and, if so, whether 
it can be removed byanjothor tlinu the absoluto owner of the freehold, are 
separate questions. When on nriicle has oiico become a fixture, the distinc¬ 
tion as to icmovability is indicated by the terms *' laiidiord's fixtu.’cs " (though 
this was rogardod in Elliott v. Bishop, supra, a.s inaucurato) oud “tenant’s 
fixtures." It has also been said that, in cuso-s whore the right of removal 
exists, the chattel has never become a pai-t of the freehold {He Jliilte {Sir 
Edward), hart., Uenttie v. IIiilsc, [190^ 1 On. 406,411); but this, it is conceived, 
is erroueons. The chattel bccuraca affixed to the froehold and loses for the time 
its chattel nature ; but by virtue of the exception allowed in favour of tenants 
and limited ownera, it may be severed and rentored to its original condition; see 
B‘tin V. Brand (1S76), 1 App. Gas. 762, at pp. 770,772; Mihshall v. Lloyd (1837), 
2 M. & W. 450, 459; Oibsoa v. Hammersmith anil City Rail. Co. (1862), 2 Drew. 

6 Sin. 603, 609. As between moitgagor and mortgagee, there is no rakxatiun of 

the common law rule, and articles atllxed to the freehold pa.ss to the mortgagee 
as part of his no'-urity. This is so whether they are affixed before {Mather v. 
Fraser (1856), 2 K. & J. 536; CHmie v. Wood (1868), L. B. 3 Exch. 257; affirmed 
(1869), L. E. 4 Exch. 328, Ex. Ch.; UollaHd v. Hodgsm (1872), I* It. 7 0. P. 
328, Ex. Ch.), or after, the mortgage {Wulmslry v. MUne (1859), 7 0. B. (». 8.) 
115; Longbottim v. Brrry (1869), L. £. 5 Q. B. 123); and wbethor the mortgage 
is of freehold or leasehold premises, and is legal or equitable {Meiix v. tfacobt 
(1875), L. R. 7 H. L. 481 ; Boyd v. Shorroek (1867), L. R. 6 72). As to 

mortgage by sub-demise, seo Southport and iVest Lancashire Banking Co. y. 
Thompson (1887), 37 Oli. D. 64, 0. A. Where the ohaltcls belong to a thiid 
party, and have been affixed by the mortgagor after tho morlgage uudcr an 
agreement—such as a hire-purchase agreement—giving the thii^ pni-ty the 
right iu certain cvemte to rouiove thum—this rlght| if OXurcisaUC ttli till {UVUljh 
V. Wood & Co., [1894] 1 Q. B. 713, G. A.), can only be exorcised before the 
mortgagee takes possession {flob^on v. Garrimje, {fl897] 1 Oh. 18‘i, 0. A.; 
Reynolds v. Ashby dh Son, [190-1] A. G. 466); Ellis v. Olover and Hobson, Ltd., 
[19U8] 1 E. B. 388, 0. A.). Seo title Mortoaub. 

(y) Poole's Case (1703), 1 Salk. 368; RerUon v. Robart (1801), 2 East, 88, 90; 
Elwes V. Maw (1802), 3 East, 38, 52. Thus a lessee con remove vats used for 
soap boiling {Foales Case, supra)-, salt jpaus {fjawtem v. Salmon (1782), 1 lly. HI. 
259, n. (a)); engines for working colliories {Lawton v. Lawton (1743), 3 Atk. 
13; Dudley {Lard) v. Tfarde {Lord) (1751), Arab. 113 ; IFard v. Dudley {Countess) 
(1887), 57 L. T. 20); and ^nerally such machinery as is referred to in the 
cases cited in notes (tfi—(m), p. 419, ante; see Climie t. Wood (1869), L. B. 
4 Exch. 828, 530, Ex. Ch. 

i h) Elwes V. Maw, supra, 
i) See title AaBiCULTimB, Vol. L, pp. 272—274. 

h) The right of removal applies to articles affixed " for the more convenient 
or luxurious occupation [of the premises], or tor the purpose of trade" {Elliott 
V. Bishop, supra). The articles of ornament dealt with in the older coses 
were ornamental chtmnev-pieoee, pier-glasses, tapestry and other hangings, 
and wainscot fixed onlv by sorows {Elwes y. Maw, supra, at p. 58; Bothlaud 
V. BuHerJidd {VFlti), 2 Brod. & Bing. 54, 58); as to marble chimney-pieces, 
see Allsn v. AUen (1729), Mos. 112; Lawiem v. £awton, supra, at p. 10|; 
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the relaxation in favour of the tenant is extended generally to sbot.r 
articles of domestic convenience and ability (2), provided that when Fixtueit 
fixed they do not become an essential part of the house (w). — 

881. In order that a fixtnre may be removable by the tenant, it Umoraimiuk 
must be possible to remove it without material damage to the 
building or land to which it is affixed (n). The right to remove a SSk 
fixture affixed for convenience and utility arises only where the ^ 


Kx parte Quincy (1750), 1 Atlc. 477; Dudley {Lord) v. ITarde (Zord) (1751), Amb. 
113 ; Lawton v. Suhnon (17H2X 1 Hy. Bl. 259, n. (a); Elliott v. Biahan (1854), 
10 Exch 496, 610; Biahop v. Elliott (1855). 11 Exch. 113, 119, Ex. (Jh.; aa 
to pior-glassos, boo Bede ▼. Below (1707), 1 P. Wms. 94; as to tapestry, see Sguitr 
V. Mayer (1701), Ereem. (ai.) 219; llareey v. Harvey (174(0, 2 Str.i. 1141; Bedt 
Y. Below, supra; Be De Faile, Ward v. Taylor, [1901J 1 CL 623, 0. A.; as to 
aiuBOot fixed with screwR, see Lawton y. Lawton (1743), 3 Aik. 13 ; Ex parte 
Quincy, supra. The relaxation of tho rulo requires that tho articlo should not 
1)0 an urdiimry accessory to the house, but that it should bo Bpocifically oma- 
lucutal {Buckland v. Butterfield (1820), 2 Brod. £ Biug. 54, 58; Leachv. Thomas 
'1835), 7 C. & P. 327); a marble chimnoy-pieco, now that such chimnoy-pioces 
liuvo become common, is nut necessarily ornamental; and a chimnoy-piece 
may be ornamentDl though not made of luaible {Bishop v. Elliott, sujrra, 
at p. 121); so a cornice, if omamontal, is romoTable {Avery v. Chealyn (1835), 
:> Ad. & El. 76). As to tho removability of fixturos on tho gi-ound that thoy aro 
i.inamf'sitiil, see, generally, Re De I<\ilbe, Ward v. Taylor, at pp. 630, 639. 

(/) Vliinie V. Woud (1869), L. B. 4 Exch. 328, Ex. Ch ; Holland y. Ifodqaon 
(1872), L. li. 7 C. P. 328, 333, Ex. Ch. Tinder this head tho following uiticles 
.10 romovablo:—Stoves and gratos, fixed with brick woik in the chimney-places, 
which util bo roniovod without doing injury to tho chimney-places {B, v. tit. 
Ihimtan, Kcut {/uhahHanta) (1826), 4 B. & C. 686, 091 ; Ort/mea v. Boweren 
;18.30), 6 Bing. 437, 43!»; Be Gawan, Exports BarJtni (1855), 6 De 0. M. & h. 
103, 110; It. V. Lee (I860), L. B. 1 Q. B. 241, 2.54; soe Bgnier v. Mayer, 
onfjra); kitchen rangos, ovens, and coppers (G’j’ynwa v. Bowenn. evpra; 
Darby v. Harria (1iS41), 1 Ch B. 896 ; eeo Tl'i/m v. liigilby (1822). 6 B. & Aid. 626); 
cupboards which stand on tho ground and are supportou by huld&ists, and are 
removable wilbout other injury to the walls than the marks of a fow nails {B. 
V. St. Dunatan, Kent {(nhabitantaS, supra; Be Qawan, Ex parte Barclay, supra); 
]nimps {Grymes v. Ilaweren, aujtra); bells {Lydev. Bussdl (1830), 1 B. & Ad. 304; 
Piujh V. Alton (1869), L. B. 8 Eq. 626, 629). Tho extension of the relaxation of 

the Strict cunimoii law to articles of convenience seems to have been overlooked 

in Wilder. Waters (1855), 16 C. B. 637, where a ladder and m'ane were held not 
to be removable; but in fact this was unnecessary for the decision of the case, 
since they had not been removed during tho plaiutiff's tenancy, and, whether 
fixtures or not, wore not removable afterwards (see the text, infra). 

(m) This seems to bo a correct qualification of tho exception in favour of 

mmoving artinlra of domestic utility. Thus doors and windows cannot be 
rnmoved {Bishop v. Elliott, supra, at p. 119; Olimie v. Wood, supra, at 
p. 329; and soe p. 421, but the qualification is difiloult to lecoucile 

with the cases which allowed of ttie removal of grates (see note (2), aiipia). 
In Boole's (1703), Salk. 368, it was held thatheortlis and cliimuey-pioces 
put in to complete the house were not removable, but this is not so in the case 
of oruaiuontai chimney-pioces (eeo note (ft), p. 422, anti). 

(n) 'Trappea v. JJaritr (1833), 2 Or. & M. 153, 181 ; Avery v. Ohedyn, supra ; 
lie Oawan, Ex parte Barday, eufira ; Gibson v. Hammersmith and City BaU. Co. 

1662), 2 Drew. & Sm. 603,'608; sea Tl'afts v. HaU (18831, 8 App. Oaa. 196, 205; 
)ut trifling damage to the freehold is not regaraed [Martin v. Boe (1857), 7 
i. £ B. 237, 244); and where the removal causes injury to briokwork, the 
trickwork need not be restored to a perfect state as though the article ic was 
intended to support'wore still there, but may be left in such a state as to be 
most useful to tho lossor or the next tenant {Foley r. AddenbroeJee (1844), 
18 M. & W. 174, 198). 
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article is slightly affixed and can bo romovod entire (o) ; and, as 
regards trade fixtures and objects of ornament, aUliough they may 
have to be taken to pieces in the removal, ^et in general it 
is essential that they shall be capable of being put together in the 
same form in some otber j)lace (p). Hence buildings substantially 
erected, though for the purpose of trade, are not removable (< 7 ), 
and glasshotises, when erected for ornament and pleasure, are not 
removable (/■)■ i^ct' they can be re-erocted in substantially the 

same form elsewhere, and they are removablo when they have been 
erected by a market gardener fur the purpose of his business («); 
and slight buildings, erected for the purpose of trade (t), and build¬ 
ings which are accessory to removable machinery, are removable (a). 
In all cases of removal of buildings the removal must be with a 
view to re-erection elsewhere, and not merely for the purpose of 
destruction (b). 

882. Where fixtures are removable by a tenant he is only entitled 
to exercise this right during the term(c), and if he omits to do so 
they become the absolute properly of the reversioner (d), save that if 
the tenant remains in possession ^ter the term in such circumstances 
tliut he is entitled still to consider himself as tenant, his right to 
remove fixtures continues as long as this stale of things lasts (fO: 

('*) Orjiiins V. Jioireren (16110), 0 Bing. 437, 440; see Leach v. Thoma» 
(183.)), 7 C. & r. 327 (pill-ii'd of briok and mortux built ou a dairy floor to hold 
niilki'iins). 

(р) See Whitchmd v. Bennett (l.S.Wb 27 L. 3. (cir.) 474. 

(i/) Whitehead \ . Dennett, supra; Wahe y. Jlall flSSO), 7 Q. B. D. 296, 301, 
C. A.; affirmed (1863), 8 App. (.’ae. 196 (seo note (#', p. 420, ante). 

(r) Bnddand v. Butterfield (1620), 2 Bnul. & Bing. 84; deuhius v. Oelhiti^ 
(18i)'2), 2 John, ttb ]{. .vio; but the boiler and pipes which Inrni tho heating 
appariitns are i-otnovahle {ilivL). 

(j) See title A<siiicui.TitiiE, V'ol. L, p. 272; probably the biickwork ehonld 
1)0 left, though this Ims boon treated as doubtful {Byine v. llarv*y (ISOl), 21 
Tluiil. (Ot. of Sohs.) 202). 

(t) Such a.<j wooden buildings uroctud on a foundation of hriok (Penton v. 
7!i)6art (1601), 2 East, 88; eaa Fitzha'brrt v’. Shaw (1789), 1 Ily. Bl. 2j.S, pn 
OotJiiD, J., atp. 209; Beuii v. AllaUei/ (1799), 3 hlsp. 11; lilwes'v. Maw (1602), 

3 East, 118.55. 

(а) V. //aff (1883), 8 Ap]). Oas. 210. In WhiteJiead v. Bcnvitt, supra, 
EmnsnsLEr, V.-G., considered that oi.ly a slight building, such a.s a shod, could 
be romoved us boing accessory to marhiiierj'. 

(б) Oakley v. Mnnck (1868), L. It. 1 Exch. 139, 167, Ex. Ch.; aeo Waihtnll v. 
Uowdls (1806), 1 Camp. 227. 

(с) Poole's Cate (1*703), 1 Salk. 368; Kx parte Quincy (17.o0), 1 Aik. 477 , 
JhuUey {Lord) v. Warde {Lord) (1751), Amb. 113; Lydc v. liusieil (1830) 
1 B. & Ad. 394, 396; Memhall v. Lloj/d (1837), 2 M. & \V. 450, 459; Gibson v 
ffammeremith and City Bail. Co. (1862), 2 Drew. & Sm. 603,608. 

{d) Potde’s Case, supra; Mcnx v. Jacobs (1876), L. It. 7 II. L. 481, 490. 

(c) Weetany, (1840), 7 M. &W. 14,19. The tenant’s right to remove 

fixtures continues during his original term and during such further period of 
possession by him as he holds the premisos under a right still to eonsidor him¬ 
self 08 tenant {MinshaU v. Lloyd, supra; Ruffey y. Hetvlcrson (1851), 17 B. 
674, _ 586); or “ during his term, or during what may, fur this purpose, lie 
oousiderra as an excresi^nce on the term '* {Meuskintosh y. TmUer (1838), 3 M 
ft W. 184, per Parks, B., at p. 186); see Leader y. Hxmewoid (1866), 6 C. B 
(n. S.) 846; He Huberts, Ex parie Brook (1878), 10 Ch. D. lOO, lOD, 0. A., 
Jjeschallas v. Woolf, ([1908] 1 Ob. 641, 652. This extension of time does not 
apply if untico to quit has been given and tho tenant remains in possession with¬ 
out any ground for assuming consent by the landlord {Dtebley.M'Mullen (1867)i 
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and if he is a tenant holding on an uncertain tenancy, then his 
right to remove fixtures continues for a reasonable time after the 
determination of the tenancy (/). This rule aj 5 plie 8 in whatever 
manner the term comes to an end, whether by effluxion of time or 
by surrender (g) or forfeiture (/t); save that, in case of surrender (i) 
or forfeiture (j), a third party, such as a mortgagee of the fixtures 
from the tenant, is entitled to a reasonable tidio {k) within which 
to remove them. A tenant, who is entitled to remove fixtures under 
the stipulations of the lease, can remove them within a reasonable 
time after tho determination of the term (Z). 

883. From the principle that tlie tenant is not at liberty to 
reinovo fixtures after the determination of the term, ipcludiug a 
determination by surrender, it follows that where there is an actual 
surrender, followed by the grant of a new lease to the same lessee, 
tlie new lease includes the former tenant’s fixtures as part of the 
demised premises, and, in the absence of express stipulation, any 
right which he had to remove them is gone (ni). But where the 
surrei'ider is a surrender by operation of law on the taldng of the 
new lea:o the result maybe different, and tho »ircum.slanccs maybe 
such as to justify the inference thuu tho new demise does not 
include the tenant’s fixtures, but that the rights in respect of these 
are left unaffected (71). 

8 1. C. L. B. 355, 365); where, for iustanco, the landloiJ huu commenced 
proceedings to recover ptHscssion {/iarffv. I’rohyn (I8:i5), 11 T. L. Jl. 467); tee 
Fildiirlc, I V. Shaw (1769), 1 lly. Bl. 258; Heap v. liurtm (1852). 12 C. 11. 274 ; 
contra, Peiitcn v. Jivbart (1801), 2 East, 88 (wheixs it wns cousideml that tho 
I iglit ut reiiioT.al continued as long aa the tenant remained in iiosses'ion); see 
/le Mar I/port llcmatiie Jrtm and Steel Co., Ctiuiheilaud Union Banking i'o. v. 
Mari/i oit Hematite Iron and Steel Co., [1892] 1 Ch. 415, 420. 

(/ ) Oalhy V. Momek (1806), L. 11. 1 Exch. 159,161, Ex. Ch.; lie Itolurh, 
Be tjarie Brook (1878), 10 Cli. D. 100,109, 0. A. In Clin,icy. l/'f«>,7(18i;9),L 11. 
4 Exch. 328, 329, Ex. Ch., it was suggested that any tenant was tdluwod a 
rensoiuible time after the expiration of hie term, butthL; coimi-iifcion is onlj- made 
in favour of leiiancies uliich ore unceituin in their durutioii and which are 
deleriniiKHl witlioiit nulice. 

( 7 ) i?c Uolifiis, Kxparle Jkooh tupra, at p. 110 . 

(A) Pughy. Arton (1869), h. B. S Eq. 026; see Weelou v. Wui deek (1S40). 7 
M. &W. 14, 19; fojdm ns to fixtures which by tlie Pxpif*sstenns of tlio lease are 
to bo the property of th(‘ lesboe (Be IValhr, Ka parte Gonld (1884), l;l (1.13. D. 4.»4). 

(i) Lou,Ion and IVe^lmhisle}' Loan and Discount Co. v. Drake (1859), 6 C. 15. 
(N. 8.) 798; Saintv. PtUeg (187.5), L. B. 10 Exch. 137. 

(j) Be Olasdir Copper II Ltd., Knglish Ulciirii-MetaUurgiecd Co., Ltd. v. 
(llasdir Cojqter Works, Ltd., [1904] 1 Oh. 819. As to icraoval by a truatec in 
i)nnhiu]>tcy who disclaims the lease, see Buiiknqitcy Act, 1883 (46 & 47 Viet, 
c. 02), B. 55 (3); Be Moser (1884), 13 U. B. D. 738; compare Be BoUris, Kxparte 
Brook, supra ; and see title BAKKRUFrcv AK» Insolyrncy. Vol. TI., pp. 193,194. 

(/■') Bee Moss y, James (1878), 38 L. T. 595, C. A. But the assignee of growing 
crops can only take them subject to payment of tho rent and expenses of 
cultivation since tho suirender (Clements v. Matthews (1883), 11 Q. B. I>. SOS, 
0. A.). 

(/) Pugh V. Arton, supra, nt 630; see Sfana/dd v. Portsmouth Vm-poraiion 
(1858), 4 0. B. (». S.) 120; Sumner y. ISromiltm (18G5), 34 L. J. (u. B.) 130. 

fin) Leschallas v. Woolf, [1908] 1 Oh. 641. 

(«) Lesehallos y. Woolf, supra ; see Be Tiiomas, Exjparte Wittmghhy D’Ertshy 
(Baroness) (1881), 44 L. T. 781, 0. A., where the point was not deotded; and 
compai'o Thorpe v. Milligan (1857), 5 W, B. 336. if the new loose contains • 
covenant to iwpair, tliis will apply to trade fixtures afiixod during the foxmeK 
lease ('I'hresh^r v. Baal Lon,Ion If’afcr Works Co. (1821), 2 B. A 0. W8). 
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884. In ordei that a licence by the landlord for the removal of 
fixtures after the determination of the tonancy may be available 
against the succeeding tenant it should be under seal (o). But a 
parol agreement by the landlord to take fixtures which the tenant 
could remove, since it does not relate to an interest in land, is 
enforceable (p). 

885. The lessee’s right to remove trade or other fixtures is 
subject to the terms of the contract between the lessor and himself, 
and will be lost if he has covenanted to yield up the demised 
premises with the fixtures in such language as to make it impera¬ 
tive to construe “fixtures” as including fixtures removable by a 
tenant {q). But for the lease to take away the ordinary legal right 


(fl) Rtiffey V. ^feneZmon (1861), 17 Q. B. 571; nor can flxtnros bo removed 
under such im agreement na against a morfgageo taking without notico of the 
agreement {Ttuma$ v. Jennings (1S{)6), 4.) W. K. 93). 

(p) JIallea v. llunder (1834), 1 Cr. M. & K. 2'iS; Arc v. CfasMl (1879), 1Q. B. D. 
700; SCO Lee v. liisdon (1816), 7 Taunt. 188 ; title AaitlcuLTUKE, Vol. I., p. 274. 
‘Wheie the tenant has nut removed flxtiU'Os during the term he cannot 
maintain trover for them afterwaida {Lee v. Risd^in, supra; Coletjravc v. IHas 
Santus (1823), 2 B. & C. 70; Minshall v. Lloyd (1837), 2 M. & W. 460); lonira, 
if (he articles in fact roinain personal chattels throughout (/Ate.’ta v. Jones (1816), 
2 li. & Aid. 106 ; and soo title Tn.ovicR a\u Deiinuk). 

{‘j) Thus the woi-d " fixtin’C's," if it stajids in the covenant by itself, will 
apjiarently include both hindlord'a and tenant’s ilxturos {Leschallaa v. IVooff, 
[1908] 1 Oh. 641); but if the covenant enumerates a series of specific it'-ma, all 
of which ttre of the nature of landlord’s fixlmrcs, and then concludes with 
general words such as “ all other fixtures,” the general words will be construed, 
acc<irding to the ejusdem generis rule, as iucliultng only liindloid’s fixtures, and 
the tenant will retain his ordinary light to remove tenant’s fixtures. Thus tho 
words ” together with all locks, keys, bars, bolts, marble and other chimney- 
pieces, footpaces, slabs, and other fixtures and articles in the nature of 
fixtures ” have been bold to include only landlord’s fixtures, the words “ marble 
and other chimney-pieces” being tahon for this purpose to refer only to such 
as are not ornamental {Bishop v. BHiott (1856), 11 Exeb. 113, Ex. Ch.; see 
Dumergiie v. Rwnsey (1863), 2 H. & C. 777, 7SS, Ex. Oh.; Sumner y. Dromilow 
(186^, 34 L. J. (q. b.) 130); and to restrict the general words in this manner it 
JB Bumdent that the specific words should refer only to articles which ordinarily 
are not removable by the tenant {Lamhourn v. McLellun, [1903] 2 Cb. 2(i8, G. A.). 
But if the spocifio words are uot assignablo exclnsively to ” landlord’s fixtures,” 
then the general words will have tbeir full effect and will prevent tho icmoval 
of tenant’s fixtures (ITtZnm v. }VhateIn (1860), I John. & II. 436; Bidder v. 
ZWnidaef Petroleum Co. (1868), 17 "W’. E. 163, where also '‘erections" was 
held to be a wider term than “ buildings,” and to iucludo cislerns and boilers 
embedded in brickwork). A covenaut to deliver op buildings erected during 
the term indudes trade buildings {Naytnr v. CoUinge (1607), 1 Taunt. 19; 
Threther v. JShst London Water Works Co. (1824), 2 B. & G. 608, 614); see I'oUsy 
T. Addanirocice (1844), 13 M. & W. 174 (where buildings had to be delivered up, 
but not machinery). _ A covenant to deliver up a watermill with ” aU fixtures 
and imj>Tovementa ” iududes new millstones set up by the lessee, although 
according to the custom of the country he could have removed tiiem {Martyr v. 
Bradley (1832), 9 Bing. 24); a covenant to yield up ” erections and in^rove- 
ments'* extends to a greenhouse {West v. Slaketoan (1841), 2 Man. & CF. 729, 
764); to a verandah (■renry v. Brown (1818), 2 Stark. 403) ; and to a plate glass 
front {Uasldt y. Bwi (1856), 18 0. B. 893) ; and a covenant to yield up specified 
auukinery extends to aubstituted maohinery (compare Sundarland v. ^tvdon 
(1830), 3 Bim. 460). Bat the analogy of these cases is not to ha pressed too 
fsr, and the ooveusni will uot necessarily extend to new maohinery of an 
taSj^vsd kind which was not contenplated at the date of the lease (0 Sm2v v. 
$Mw (1888), 23 Ik B. Ir. 181,0. A.}. A oovenant in a Isaso of salt worln to 
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of a tenant to remove “ tenant’s fixtures," the intention to this 
effect must be clearly expressed (r). 

Sect. 4 .—Exceptioni and Resenalions, 

886 . An exception is always of part of the thing granted, and 
rofors, therefore, to a thing in rsse (a). Thus there may be a grant 
of a house except certain rooms, or of a farm except certain Helds, 
or of land except the timber growing on it or the minerals 
underneath it (t). All these are true exceptions ; they withdraw a 
physical part from that which is first mentioned as passing (a), the 
result being that the thing excepted is no part of the parcels (b). 

887. The term “ reservation " may be used in a wide sense as 
meaning any benefit in respect of the subject-matter of the grant 
which is Icept by the grantor for himself. Thus it may imply a 
keeping back of a physical part of the thing, in which case it is equi¬ 
valent to nil exception, and, accordingly, when the context requires 
it, the word " reserving" is construed as making an e.xcoptiou (c); 


loave the works iu good repair provoiits the lumoval of salt pans whicli have 
hi-on f'rooti'd so as to be lixturos {Mnnsflchl [Unrt) v. Jilavliburne (1840), 6 
bing. (n. c) 420); but a covenant to yield up “works” docs not extend to 
urticli'S which are not fixtures [livanfwt [I)ul:e) v. Hata (1862), 3 Be G. P. & J. 
381, 388, 0. A.). 

(r) limit/ort [DuLe) v. ItnUa, aiifira, at p. 300; boo Aftitvaia, Ltd. t . Eudhon 
Brothers, Ltd. (1911), 131L. T. Jo. 317, G. A. The coveuant to yield up in repair 
usually contains an express exu('])tiou of “tenant's fixtures.” When it 
expressly includes “ nil lixturos, wheliicr tenant’s or trade fixtures, or other- 
wiso," the iutontiun to prevent ruinovnl of any fixtures is eq^ually clear (see 
Jtumergiie v. liunuey (1863), 2 H. &. G. 777, £x. Gh.). A covenant in a hood lease 
for delivery up of trade nxtures will prevent an uiiderlesseo from removing 
buch fixtiu'us {Bortir v. ilre<v(1680), o 0. 1*. D. 143) ; and see p. 411, ante. 

{s) Co. IdU. 47 a; Shop. Touch., ed. I’roston, 80. 

\l) An excontlon of “all mosses and turbaries” has been hold to except all 
places in wliicii turf, or matter iu the course of becoming tui'f, is found (Quirm 
V. Shiflds (1877), II 1.11. G. L. 261). 

(r/) But an uxception of the whole of wluit has been gi-auledis repugnant and 
void; e.g., a lease of all tlio lessor’s lands in u ucrtain placo, excopt specified 
lauds which are in fact all that he has there (JJorrvll v. Collins (1582), Cto. 
hllui. 6); and similarly, the exception is void if it is of something specifically 
iiiGntioiicd in the parcels, though not the whole of tliem ; seo title Deeds and 
Otuer lNstui;MBNT8, Vol. X., p. 471, note (»); compare Milhr v. PraU (1606), 
Dyer, 2611), note (40)); unless the thing has been mentioned merely as 
ubsistiiig in the description of the whole, and not by way of grant {EVis v. Lord 
I'rmate (1864), 16 I. Gh.R. 184, C. A.; Cochrane v. M'Cleary (1869],41. E. C. L. 
1G.>, Ex. Ch.). Where the terms of the lease prevent an apparent exception 
from operating as such, it may operate as a ro-aomise of the part pui-porting to 
ho excepted (Moroney v. Macnamara (1872), 20 W. B. 906). As to uncertainty 
ill an exception, see title Deeds and Otheb Inbtbuments, Yol. X., pp. 441, 
471. Premises excepted out of an exception pass as part of the premisos domiaod 
{Leigh y. Shaw (13tt5), Gro. Eliz. 372). As to whether premises ore to be treated 
as demised or reserved, sec Eebbert v. Tiurmas (1835), 1 Cr. M. & B. 601. 

(5) Cooper v, Stuart (1889), 14 App. Cos. 286, 289, 290, P. 0.; see Faney y. 
Scott (1828), 6 L. J. (o. s.) (k. b.) 305. The exception is coiisthied most strongly 
against the lessor and in favour of the lessee; sco title Deeds AND OrUER 
Instbouents, Vol. X., p. 441. An exoration of “bogs and turf-mosses ” 
excepts the soil {Boyle v. Ofp/ieffs (1S41), 4 L Eq, B- 241). 

(e) Co. lAtt. 143 a; see Doe d. Douglas y. Lock (1835), 2 Ad. & £3, 705, 746; 
but the word “ reservation " will not ho construed as meaning “ exception " il 
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or tihe word maj imply that the grantor reserves to himself some 
equivalent for the use of tihe land, such as rent or services in the 
nature of rent, and this is the only meaning of “ reservation" when 
used in its strict legal sense (d). 

The word "reservation,” again, may mean that the grantor 
keeps for himself some right of user or of taking the profits of the 
land, and in conveyancing practice the words “oxcopt and 
reserving ” usually introduce the creation in favour of the lessor of 
an easement, or of a -profit cL prendre. But in this case the clause 
operates as the regrant of an incorporeal hereditament by the 
grantee to the grantor (r). 'J'o give the regrant legal validity the 
instrument must be executed by the grantee, and in tlie case of a 
lease this requirement is satisfied by the lessee’s exccalion of the 
counterpart (/). There may bo a reservation out of a parol 
demise (^). The reservations in leases which operate by way of 
regrant are usually of the free running of water and soil coming 
from adjacent buildings (k) and the right to make and maintain 
sewers under the demised premises (i), rights of way and other 
easements over the demised promises (/;}, and rights of sporting (1). 

effect can be given to the instrument bv construing it in its tochuical sense 
(Doe d. Douglae v. Loch (1836), 2 Ad. & I'Jl. 706, 745, 746). 

(tl) Doe d. Dovqlat v. Lock, aupra, at p. 743. 

(e) Ihid.; “What relates to the privilege of hawking, hunting, fishing, 
and fowling, is not either a reservation or exception in iwint of law; and 
it is only u privilege or light granted to the lessor, though words of resor- 
vatian and exception aro used." For this purpose an easi^inont uiid a vrojii 
a preiulre nre on the same footing {Wickham v. Hawker (1840), 7 M. & W. 63, 
67; Durham and Sunderland Kail. Co. v. Walker (1842), 2 Q. 1«. 940, 967, 
Ex. C'h.: a right of way “is neither parcel of the thing granted, nor is it 
issuing out of the thing' granted, the former being ossonliiu to an exception 
and the latter to a i-cservation”). See also titles Easrms.vts and ruoriTs a 
P iiK.vmiE, Vol. XL, ji. 249; Pi<*iJi5UiES, Vol. XIV., p. 584; Game, Vol. XV., 
pp. 218, 219. Bub Sir E. Coke's definition of a reservation (Co. Litt. 47 a), 
that it is “ alwajn of a thing not tn esse, but newly created or reserved out 
of the land or teneniout demised,” suits the reservation of an easuiuent an 
much ns tin reservation of a rent; compare ITouaioun v. Sligo {Mnrtpiia) (1886', 
65 L. T. 614,11. L. 

(/) Durham and Suwkrland Hail Co. v. Walker, aufira, at pp. 967, 968. But 
even without exeiution by the gnintoo, the grunt may operate as evidence of 
an agreement to rograriL the onaoinent or profit d prendre {May v. Belleville, 
[1906] 2 Ch. 606 ; and see Thclhaaon v. Liddard, [1900] 2 Ch. 6‘id, 646). 

(tj) Dridylaud v. Shapter (1839), 6 M. & W. 375. 

(4) 8unh a reservation extends to water and soil coming from the adjacent 
premises, whether it first arises there or not, but docs not ordinarily extend 
beyond water in its nutural rondition, and such matters as aro the pieduct of 
the ordinary use of Innd for habitation {Chadwitk v. Maradem (1867),L. K. 2 Exch. 
286, 289). 

(i) SSce Lee v. StevmMm (1858), E. B. & E. 512. 

(A) As to the effect as a regrant of a proviso securing rights of way to the 
lessor, see Dynevor {Lord) v. Tennant (1886), 33 Oh. D. 420, 0. A.; ufiinned 
(1888), 13 App. Cas. 279as to the reservation of a watorcourse, see Doe 
OL. liyreinont {Harl) v. JViltiama (1848), 11 Q. B. 688; and as to watercourses, 
sec tides Easexents akb PaoFiTS A Frenbre, Vol. XL, pp. 310 a htq.; 
WATEK.S AR» Wateucovrses. As to the liability of the lessor to maintain a 
oulvnt which ho has reset red, see Andtraon v. CMamd, [1910] 2 I. B. 334,0. A. 
As to the raservution of power to the lessor to alter a road, see Butt v. Imperial 
Oaa-Light Co. {mm). 15 \\\ 11. ir*. 

ll) »Be Wickham v. Ifawkfr, avpra ; see tides Fibubrtes, Vol. XIV., p. 684. 
OAJn, Vol. XV., p. 218. • . 
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888 . It follows, also, that the reservation may operate in favonr 
of a person who is not a party to the deed (m). 

A reservation of a right of sporting in favour of the lessor and his 
assigns, where the right is exercisable concurrently with the lessee, 
is not available for licensees of the lessor (n); but it is otherwise 
where the lessor excepts a part of the premises with right of access 
thereto, and the lessor can authorise licensees to use the excepted 
part(o). 

Sect. B,-~‘Trees and Underwood, 

889. The respective rights of landlord and tenant as to trees vary 
according as the trees are timber trees or not (p). All trees pass 
as parcel of the demised premises unless they are excepted (g), and 
the lessee has a special property in timber trees so long as they are 
annexed to the land, and by virtue of this he is entitled to all such 
benefit—such as fruit or shade—as may be derived from them while 
BO annexed {n). He is also entitled to fell timber fur the purpose of 
repairing buildings and fences so as to keep them as he found them, 
and to mend implements, and also for fuel if thore is not sufficient 
dead wood available Qi). If the house falls by tempest or other act 
of God, the tenant may take timber to rebuild it (c). But when 
timber trees are dead—that is, are dotards—the tenant is entitled to 
cut them down and take them (rf), and such trees also belong to him 


(m) Wirkliam v. T/awIecr (1H40), 7 M. & W. 03, 67. WHon a leasn of a faiin 
is subipct to the use of a golf course, with Uborty for tho golf club to keep Ibo 
uourse frue from long gras.s, the question what is long grass is to hr. dctorminci 
from tho go'fer’s point of view (irooiiicard v. Ileymmil (1910), 27 T. T.. IL 123). 

(n) lieiinohh v. Moore, [1S98] 2 L B. 641; and see title Game, Yol. Xv., 
pp. 216 ef etq. 

(o) Mitral ft V. Wtstaicay (1864), 17 0. B. (n. s.) 658. 

(/>) Co. Litt. 53a; AuMey y. PisAcr (1809), 10 East,44G, 455; Jhmnr. Bryan 
(1872), 7 1. B. £q. 143 ; compare WliiUy v. Dillon ^Lonl) (1860), 2 £. & F. 67. 
As to wbat trees are timber, see tltlo AolUCULruiiE, YoL I., p. 296 ; Clmti'Joe 
{Duke) V. Talbiit (1731), 2 F. Wms. 601, 606; and see title Cuaroic xVKD 
Usages, Yol. X., p. 259. 

( 7 ) Mirryn v. Lyda (1653), Dyer, 90 a; see Barret y. Barret (1627), Jlot. 31. 

(a) Htrlakfiiden'e Cast (1589), 4 Co. Bep. 62 a, b. 

(51 Co. Litt. 53 b. The use of timber for such purposes is called “ housebote,” 
“ plowboto,” and “flrolwte” (ibnl), or “estovers” (Co. Litt. 41b). Compare 
Courtenay v. Fisher (18261, 4 Bing. 3. But, although tho tenant may fell 
timber for necessary botes, he must at hb own peril select such trees as are fit 
for tho purpose, and employ them accordingly {Himmona v. Norton (1S31), 7 
lling. 640, 619); and the tenant cannot sell tho timber and me the nroceeds in 
the purchase of other material for the repair of buildings (Go. Litt. 53 b), 
nor may lie cut down timber in advance so os to be mod fur repairs os occasion 
requires [Oorgta y. Stanfidd (1597), Cro. Eliz. 593). The tenant docs not 
acquire a right of sale by the landtord’s long acquiescence (compare Cuurtown 
{Irard) y. l! wj-rf (1802), 1 Sch. & Lef. 8 ). Similarly, a tenant may cut turf for 

fuel, but not for sale (Courtown ILonl) y. Ward, «u;>ra ; De Balia (Count) y.- 

(1809), 2 Mol. 616 ; Waferpark {Lord) y. Auaten (1822), 1 Jo. Ex. Tr. 627, n. ; 
PoUai-dv. SmUh (1826), 1 liog.391; IKAtby. Walah (1829), 1 Jo. Ex, Ir. 626, n.), 
unless nothing but tiog is demised and it is not capable of use except by being 
cut for sale, or if it was cut tor sale at the time of demise {Coppinyer y. Oubhina 
(1846), 3 Jo. & Lat. 397,410). As to estovers, see title Commohs ans Biqhxi 
OF Common, YoL IY., p. 466. 

(c) Hertafcaiden'a Chat, atqtra, at p. 63 a. 

(a) Oo. Litt. 63 a; see further title .-\oRiGULTuai, Yol. I., p. 296. 
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Landlord's 
right to 
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Tonng timber 
trees. 
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general 
property in 
trees not 
being timber. 


i! tihey are blown down (e). If the tenant eats down timber under 
any other circuiu stances or tops it, or does any act by which it may 
decay, this is waste (f). 

890. The general property in timber trees is in the landlord (p), 
and if the tenant or any other person severs them from the land, or 
if they are blown down, the special property of the tenant is 
determined, and the landlord may take them as parcel of his 
inheritance; similarly, if the house is palled down, the timber 
belongs at once to the landlord Qi). 

891. Where trees have not attained the age necessary to make 
them timber trees, their prospective value as timber trees prevents 
the tenant from cuttiug tliem down, save in a proper course of 
thinning, and if be does so he commits waste (t); and so also if he 
sulTers the young plants or germeus to be destroyed (k ); though 
if he does this in a due course of cultivation, and for the purpose of 
improving the growth of adjacent timber trco.s, he is entitled to 
the proceeds (f). There may also be a coppice of limber trees, tliat 
is, where the irccs are felled and shoots are allowed to grow from the 
stimips (7/1), these being cut at intervals of fifteen years and upwards. 
The tenant in such case is entitled to continue the same cutting at 
the proper time, and to take the proceeds williout regard to tlio ago 
of the trees (»). 

892. The general property in trees which are not timber and in 
underwood is in the tenaiit ( 0 ), and he may cut them down, provided 
that they are not planted for ornament or for the protection of the 
house or of banks, or for shade to animals at pasture (p); and 
provided, further, that the cutting does not change the nature of the 
properly demised. Thus the tenant may not cut down apple-trees 
in a garden or orchard, or cut down a quick-set hedge ( 5 ), or 
plough up strawberry beds in full bearing (r). Where the tenant 


le) IMahtuleii’a Casn (1S89), 4 Co. Kei*. 62 a, 63 n. 

(/) Co. liitt. o3 c. fur form of covoaunt to preserve trees, sco Enoyclnpsedia 
ol forms anil l^eccdcuts, Vol. VII., pp. 243 et nrg. 

M Btrriman v. I'tacodc (1832), 9 Bmg. 384, 386 

(A) ller/abniden'a Case, tupra, at p. 62 a; Ward v. Andrews (1772), 2 Chit. 630. 
See Edwarda v. Heather (1724), Oas. teinp. King, 3. Jlonco a tenant for youis 
cannot maintain trespass for timber cut down (AVana v. JSvaiia (1810), 2 Cump. 
491). 

(t) Phillippa V. Smith (1845), 14 M. & W. 589, 594 ; Iloiiywood v. Ifvnywood 
(1874), L. K. 18 Eq. 306, 310; see /I/mh. (1581), Qodb. 4. 

(k) Co. Liti. 53 a. 

ff) Hollywood V. Hoom&ooil, supra, at p. 312. 

(w») l.e., ailm ccB(/iut(Daahiwm v. Maffnine, [1891] 3 Oh. 300, 362, 0. A.). 

'n) Phillippa v. Smith, sttpra, at p. 594;; Bagot v. Jiagot, Legge v. Legga (1863), 
32 Bcav. 609, 617; Daahwoodv. Magiiiae, aui)ra,per Onirrv, J., atpp. 330. 392: 
BOB(Lore/) V. ffeidoii (1865). 17 0. 11. 260. 

( 0 ) Berriman v. Peo/code, aitjtrn, at p. 387; as to iion^timber trees and under¬ 
wood, see R. V. Ferrybridge {Inhdbitanta) (1823), 1 B. & 0. 375, 383. 

(p) Co. Litt 63 a; PhWippa v. Smitt, aupra ; Honywood t. Umajimod, au^tra, 
atjp. 310. 

( 3 ) Co. Litt. 53 a; PhUlippa v. Smith, aupra, ot p. 594 ; Berriman v. Prneoch, 
aupra, at p. 387. 

(r) Waiherdl v. Howdla (1808), 1 Camp. 227. 
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properly cals down trees or underwood, he is entitled to the Rieot. •' 
proceeds ( 0 ), and so, too, where they are cut down by a stranger and Trees and' 
the tenant adopts his act. But the tenant can only out down the Underwood, 
trees or underwood in a seasonable manner (t), and so os not to 
prevent thorn from growing again (a); he cannot take up a growing 
tree (6), or stub up tlie stools from which the young shoots will 
spring (c); and if he exceeds bis right he is liable to an action for 
waste (rf). 

893. A tree partly on the land of one person and partly on Rtgiitsof 
that of another, so that the roots derive nourisliment from the soil adjoinlug 
of both, belongs to the owner of the soil where it was first sown or ^ 
planted ( 0 ). 

894. The common law rights of landlord and tenant in respect Rxceptinn of 
of trees growing on the demised land may be varied by the contract 

of the parties, and this is done either by exception, or by covenant 
or agreement. An exception of “ trees” referspn'md facie to trees 
which are useful for their wood, and hence it does not extend to 
fruit trees (/). In an exception of timber and other trees, under¬ 
wood, bushes and thorns, other th.an such bushes and thorns 
as shall bo necessary for the repair of the fences,” the final 
words do not specify any particular bushes and thorns, and hpiico 
they do not operate as an exception from the exception. Ail the 
l>nBhes and thorns are oxce[)tC(i, subject to the right of the lessee 
lo take such as are necessary for the repair of fences (p). 

An exception of “ timber and other trees ” refers only to the How far it 
trees themselves, and does not except the soil, but only sufficient incliiUca loil. 
nutriment out of the land to sustain the life of the trees (/t), and it 


(a) Berriman t. (1832), 9 liing. 381, 386. 

(1) Hrydi/ps V. Sfephetia (1821), Aladd. & G. 279. 

(n) S«o Anoii. (Ifl8l), Oodb. 4. 

(6) Empum v. Soden (1833), 4 B. & Ad. 655, 057 ; but a moi'ket gardener is 
entitled to remove ti“ccs and shrubs in the course of hia trade [I'entm v. JRidmrt 
(1801), 2 Eaat. 88, 90 ; Wyndham v. Way (1812), 4 Taunt. 316); compare 
WaitfeV V. f/a/ier (1841), SScott (N. n.), 508; uudaeoAgncultiii'nlHoldingBAct, 
1908 (8 Edw. 7, c. 28), s. 42 ; titles AaaicULTUKB, Vol. L, p. 272; Shall 

UOLDIKOS AND SMALL DWBLUNOS. 

(c) Co. Litt. 53 a ; PliWijipa v. SnUb (1845), 14 M. & W. 689, at p.694; Dmn 
T. Bryan (1872), 7 1. XL Eq. 143; see Oaye and Smth'a Case (1613), Godb. 209. 

{d) Berriman v. Peaeorkt supra. 

(b) Holder V. Coates (1827), Mood. & M. 112. 

If) London V. Bouthwell {Collegiate Church) (1618), Hob. 303; Wyndham 
V. Ilau (1812), 4 Taunt. 316, 318, n. (a). It ia the same, although the 
exception is of “ oil timber and other trees, but not the annual fruit thereof," 
fur the term “ fruit" is not in legal acroptation confined to trees which are 
popularly known as fruit trees, but applies to the produce of oak, elm and 
walnut trees {Bullen v. Lining (1826). 5 B. & C. 842, per Bavlby, J., at 
p. 647). The exception will extend to trees at any time growiiw on the land 
during the domise; but as to leases in Ireland, see Galwey v. Baker (1840), 7 
Cl. &Bin. 379, H. 1.. 

(g) Jenney v. Brook (1844), 6 Q. B. 323, Ex. Ch. If the lessor has covenanted 
to provide stakes and hushes for repair, it seems that he must assign the 
buBOos before the tenant can cut them (*5t(i., at p. 339). 

(A) Liford's Case (1614), 11 Co. Bep. 46 b, 60 a; WhHster v. Paslaw (1618), 
Cro. Joe. 487; contra, /folii v. JR^ (1729), 3 Sdwyn, Law of Niki Fritia, 
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is the siime where the exception is of saleable woodsBut 
an c-tception of “ plantations ” (. 7)1 or “ woods and underwoods " (ft), 
refers also to the soil, and except s the soil on which the trees grow. 
If the exception is of “ timber and other trees, wood, and under¬ 
wood,” the former words control the latter, and the soil of land 
covered with growing wood does not pass (1). 

895. An exception of timber or other trees is UHiially accom¬ 
panied by a reservation of the right to enter and to cut and carry 
them uvv.\v; but this is not essential. An exception of trees carries 
with it the right to do all things necessary for getting and disposing 
of them, and consequently, without express rc-servation, the lessor 
may enter to show the trees to an intending purchaser, and either 
he or the purchaser can cut thorn down and carry them away (»;), 
unless, indeed, the tiuibcr is ornamental, and the lessor has so 
acted as to make it inequitable that he should fell it, where, for 
example, he has consented to the lesson spc.iiding money in 
improving tlie grounds (;i)* In the .absence of express agreement, 
theexerpied trees are at the risk of the lessor, and the lessee is 
not bound to protect them from his cattle (u). 

896. Covenants relating to trees are usually intended, when 
ontorod into by the lessor, to provide for the delivery of timber for 
repairs, and, when entered into by the lessee, to restrain inter¬ 
ference with the trees, whetlior they are included in the demise or 
excepted. Under a covenant by the lessor to deliver timber growing 
on the premises sufficient for the repairs thereof, he must deliver 
timber sufficient in quality as well as in quantity ( 2 >). 

897. When trees are excepted out of a demise, the cutting of 
them is not wa-^to, .since waste can only bo committed of the tiling 
demised ( 7 ); and, al'hough it is actionable as trespass, it is usual to 
support the exception by an express covenant on the part of tlic 
lessee not to fell, lop, or top theni(/-)- But such a covenant will 


13th od., 1214. I'W form-j of ilniniso cxooptiiig trofs, eoe Eiieyclopjrdiii of 
Forms and Frctcdoiits. Vol. VII., pp. 528, .^50. 

(t) Pinromh v. YV/omru (KilO), (’ro. Jac. 524. 

(/) Simpaon v. Brooh (18.55), 19 J. P. 436. 

ilc) Iim V. SauiS (1590), Cro Hliz. 521; WhiUtfr v. Paa2tiK;(1G18), Cio. Juc.487. 

U) Leijh V. l/eafd (1830). 1 B. A' A<L 622. 

(m) Liford'a Gtiae (1614), 11 Co. Ihip. 46 b, 52 a; and it is not neccssiiry that 
the lease should be iitidor seal; if it is undoi- hand only, the lessor enturs as 
licensee of tho lesaoe {llefvitt v. Isham (1851), 7 Exch. 77). Soe also title Dkeds 
AJTD Other I:xBTiiu.\rENTs, Vol. X., p. 471. 

(m) Jaeksm v. Color (1800), 5 Vcs. 688. 

( 0 ) (J/ithero V. Hvj^a (1636), W. Jo. 388; Glenham v. Tlunhy (1700), 1 
Ld. Ilaym. 739; but this scotos to bo contrary to priucip!<», since the damage by 
the lessee’s cattle is a trespass, and where a field conhaina young trees anil 
shrubs, tho tenant should giro notice to the landlord beforo gruEing cattle in 
it, so that the landlord may protect them by fences {Foialer v. Johmlune (1892), 
8 T. L. It. 327); see goneially as to trespass by animals, title Animals, Vol. 1., 
jip. 375 et nq. 

(p) Snell y, Sndl (1825), 4 IJ. & C. 741, 749. 

(q) Giiodrifflit d. l*der$Y. Vivian (1807), 8 E'list, 190, 192; see Barrel ▼. Barret 
(1627), Hfct. ;H. 

(r) fciee Baym'/Hd ▼. FUch (1835), 2 Or. M. & II. 688. The executor of tiu 
iMMr con sue for a breach of tho covenant committed in his lifetime {ibid.). 
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not prevent the lessee from cutting trees or underwood which Sect. 6. 
interfere with the use of the land for the purpose for which it is Trees and 
demised («). Underwood. 

Although trees are not excepted, the lessee may bo placed wheoVees 
under special restrictions as to removing them during the tenancy, not excepted, 
or under special obligations as to delivering Ihem up ut the end 
of the tenancy. Under a covenant not to remove or grub up or 
(li.stroy troeii, the lessee is prevented from removing trees from one 
part of the promises to another, or taking them away (unless dead), 
oven tliough he plants a greater number than he takes away (n). 

Iliit under a covenant to doliver up at the end of the term all the 
orchard trees cxi-sting at the timo of the demise, reasonable use and 
wrar only exovpted, it is a reasonable use of the orchard, if it is 
overcrowded, to remove trees past l>eariug (i). 


Sect. 6.— Game. 

898. TTnloss otherwise jirovided by tho lease, the right to game Ownorahip of 
]ias.se3 to the leMSCO (f); huh, subject to the provisions of the Ground ea“»e- 
liaiuo Aot, 1880 td) I tlio landlord can reserve tho right to himself (e). 

The reservation need not be under seal (/). 

Tho statutory riglits of every occupier of land to kill and take ui'^uts of 
ground game, concurrently with any other person who may be leasee where , 
entitled to kill and lake ground game on the same land, are dealt 
wicli elsewhere (//). 

Where tho lessor has reserved, subject to such statutory Unties of 
rights, tliC exclusive right of shooting and sporting (/t), the lessee landlord anfl 
is ontillod to use the land and to destroy furse sind underwood in 
the ordinary and reasonable way, but he must not designedly drive ^rved. 
tiie ';ame away (/t). On tho other hand, the lessor or his tenant of 


(..) Th.K, whoro in a It'oso of a farm and quarries of stone thcicou, with 
lihoity to work llio qnariios, tlierc is an exception uf trees and a covenant not 
to <‘<)inmit w u^lo by entliii;' down wc’od or underwood, it is not a broach of the 
>'ovcnant to cut down wou<l and underwood rcquii'ed to be removed in order to 
work tho quarries (/Jee d. /I'H/ira v. Prire (ISltl), 8 L'. U. 891). 

(n) l}op d. WtUurf^l v. Jlu'ti (1883), 6 0. ^ P. 195. 

(Ii) Atf d. Juuem V. (’much (1810), 2 Ciunp. Whore tho (enar.t is re-^traiiied 

by covenant fiorn cutting coppice of loss than tc»n yoais’ growth, with a 
piovisinn th.at ut the end of tho term the Itmdlurd will pay tho value of tho 
coppice then growing, this provision extends to coppice of Ics-s tliaii ten years' 
riowth, ultiiough, since the tomint r.uuld not cut it, there is no special 
•'■■insidei'iitiou fur such extonsioii of the payment (Love v. i'ares (1810), 13 
East, 80). 

(r) I'whin v. Smith (1887), 62 J. P. 4; see, generally, title Q.\XIE, Vol. XV., 
]>p. 2l(i et eeq. For form of reservation of sporting rights, see EucyclopoMlia 
«jf Forms and Precedonts, Vol. V'll., pp. 608 tAteq. 

(d) 4.1 h ‘N Viet. 0. 47. 

(e) See title Game, Vol. XV., p. 217. As to the persons who can exercise 
ihn right, seo ir><iAn)» v. Hawker (1840), 7 M. & W. 63 ; Qardiner v. Colyer 
(1861), 12 W. a. 979. 

(/) See title Game, Vol. XV., pp. 217, 218, notes (a), (6), 219, 220, note (f); 
VcAcman v. HathurHt (1871), L. 11. a Q. 11. 366. 

(y) See title Game, Vol. XV., pp. 221 et »eq.; and as to the tenant’s right to 
componsation for damage from game, see ibid., p, 224. 

(A) Jejpryet v. Kmun (1865), 10 0. B. (N. 8.) 246, 264 ; and aa to the general 
effect of such reservation, ace title Oaue, Vol. XV,, pp. 216, note (h), 219. 
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the Bhootiug must not Sample fields of standing crops at a time 
when it is not usual nor reasonable to do Bo(i); and if he causes the 
game to increase to an unreasonablo extent, the tenant can recover 
damages for the injury to his crops ik). 


Part V.—Duration of Tenancy. 

Sect. 1.— Tenancy at Will or at Sufferance; 

899. A tenancy at will is a tenancy nnder which the tenant is in 
possession, and which is determinable at the will of either landlord 
or tenant; and nlthougli upon its creation it is expressed to be at 
tho will of tho landlord only or at the will of the tenant only, yet 
the law implies that it shall be nt tho will of tho other party also; for 
every lease at will must in law ho at the will of both parties (1). 
As in other tenancies, a tenancy at will arises by contract binding 
both lessor and lessee (m), and the contract may bo express or 
implied. 

A tenancy e.xprossed to be at will takes elTect according to 
its tenor (a), notwithstanding that a rent at an annual rate is 
reserved (o). 

A tenancy at will is implied when a person is in possession 
by the consent of tho owner (a), and his possession is not as servant 
or agent (l>), and is not hold in virtue of any freehold estate or of any 
tenancy for a certain term (c). It is implied accordingly in cases 
of mere permissive occupation without payment of rent (d), and of 

(0 mUon V. Onrn (1S62), 2 P. & K 821. 

(i) IfiUon V. Green, tnpra; Birkbccle v. Paget (180?), 31 Bcav. 403 ; Farrer v. 
Nelmn (188a), 15 Q. B- 1). 258. As to collatornl agreomonls by tho landlord to 
keep down giuno, see title Deeds and OriiEa Instkumi'INTS, Vol. X., p. 447; 
and as to enforcing against tho shooting tonaut a covenant to keep down rabbits, 
see Cornetuall y. IJatifaoa (1871), 24 L. T. 004. 

(Z) LitUoton’e Tenures, a OS; Co. Litt. do a. 

(to) Leg V. Veter (1858), 3 II. & N. 101,107. 

(nl Itiehardaon v. Laiigriilge (ISW), 4 Taunt. 128. For forms of agreement 
creating tenancy at will, see Jincvolupaodia of Forms and Precedents, Vol. VII., 
pp. 288, .302, 319. 

(o) Doe d. Bartow y. Cox (1817), 11 Q. B. 122; Walker v. Giles (1848), 
6 0. B. 063; Poe d. Dixie v. Davies (1851), 7 Exch. 89. In these cases the 
tenancy was between mortgugoo and tnnrtgagoi*, and formerly tonancics at will 
were fi^uently created by tho attornment clause in mortgage deeds; see also 
l*inhorn v. f^ovster (1853), 8 Exch. 763 ; Turner v. Harms (1802), 2 B. & S. 435: 
JIforZen v. JVootls (1869). L. B. 4 Q. B. 293, Ex. Oh.; Re Siecktfm Iron Furnace Co. 
(1879), 10 Ch. D. 335, C. A.; but now the clause is of loss frequent use; see title 

liORTGAOE. 

(a) Doe d. Hull T._ Wood (1845), 14 M. & W. 682, 687. Tthnsbecn saidthatthis 
must be an alBrmative consent, and not a mere negative or silont consent (Ley 
V. Peter, supra, BaAMWELL, B., ad* p. lOS), but it seems to be sufficient if the 
oircuinstances snow assent by the owner. 

E The relation of servant or agent exoludos a tenancy; see p. 340, ante. 

See Doe d. Rogers v. Pullen (1830), 2 Bing. (n. o.) 7-19. 

I Doe d. Gi-om v. Groves (1847), 10 Q. B. 486; Smith v. Seghifl (1875), 
L. B. 10 Q. B. 422, 429; see R. y. CdUit (1823), Xtuss. & By. 498; R. y. JobHug 
(1823), Buss, ft By. 626, A ce*Zu» que trust in actual occupation is in lawtraant 
1 ^ will to the trustees {Garrard v. Tuek (1849), 8 C. B. 931} ; but it be is 
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thift nature is the occupation a house by a dissenting minister 
under trustees in whom the property in the house is vested (e). 

It is also im})b'ed upon a mere general letting, unless there are 
circumstances showing an intention that the tenancy sliall be from 
year to year, as where a yearly rent or a rent measured by reference 
to an aliquot part of a year, is agreed to be paid (/). 

Similarly a person who enters on land with the consent of the 
owner under a contract which does not immediately give him a 
(lofinite interest in the land enters as tenant at will, for example, 
ii purchaser who enters into possession of land pending the comple¬ 
tion of the purchase(27), or an intending lessee who enters during 
negotiation for a lease (/Oi or under a void lease (i). A lessee 
who, with the consent of the lessor, remains in possession after his 
lease has expired, is tenant at will until some other interest is 
ereaiod, until, fur instance, the tenancy is turned into a yearly 
Icuancy by payment of rent (k); save in the case where there is a 

1 deriving the rents, ho docs Uiis as agent of tho trustees {Milling •v. Leak (ISfio), 

I'j C. B. 052, CCS); compare MurgeU v. Paul (182S), 2 By. (k. B.) 303; 

lallaiire V. Saiage (1831), 7 Bing. 595. 

(pI See title li'cci.EPiASTioAT. Law, Vol. XT., pp 813, 817. 

) Ricliardhon V. Langriilge (1811), 4 Taunt. 128, per CUAunux, J., atp. 132 ; 
Ihf d. Hull v. Woo'l (1845), 14 M. & W. G82, G87 ; Dite cl. Btdierion v. (hirdinw 
.l.S-W). 12 0. B. 319; soo /.’oed. Urce v. Z,eca(1778). 2 Wm. Bl. 1171, 1173; lie 
i'trond and Ruai aud lYcsl Jndia Docks aud IJirmiiighainJit7udian Hail. Co. (1849), 
s C. B. 502; Bagleg v. Ftiznianrue (1857), 8 R & B. GG4, 679 ; lliutt v. AUgood 
Msiil). 10 0. It. (n. S.) 2.'i3; aud compare Doe d. Mai-fin v. Il'nHs (1797), 7 
'I't'im lien 83, 85 Krhoro a “ gfuierul occupation ” was said to be an occupation 
from yc'ur to year, but there rent had been paid). 

(ij) Right a. Lewis y. Beard (1811), 13 Rest, 210; Dee d. Newhg v. Jackson 
(1823), 1 B. & 0. 448; Ball y. Ctdlimore (1835), 2 Cr. M. & It, 120; Doe d. Tvines 
V. Chttmhfi'laine (1839), 5 M. & "VY. 14; Ifoionrd y. iiUaw (1841), 8 M. & W. 118; 
Doeil. Hatiwaif V, /i(or^ (1842), 4 Man. & (4. 30; see Due d. Patker y. Boulton 
(1817), 6 M. & S. 148. Ooiisoquently tbo tenancy cannot bo determined without 
•liMiiaud of possession (see Pollen v. Brewer (1859), 7 (J. B. (x. s.) 371), though 
in Dae d. Leeson v. Sager (1811), 3 Camp. 8, this was not considered necessary ; 
compare Hoe d. Afoore y. Aawdrr (1816), 1 Stark. 308; Hoe d. ITiatt v. Miller 
(183.3), 5 C. & P. 505. But while the purchaser is thus in possession he is not 
bound to pay rent, and an action fur uso and occupation will not lie against 
bill! (IFHitcr/vuHoin v. (1815), 7 Q. B. 611; si-o//earn v. 2'om/fn (1793), 

i'tiitko, 253 [191]; Kirtland v. Pounsett (1809), 2 Taunt. 143; Oorrp/an y. 
H’ijfde (1867), 1L11.0. L. 73; and compare Tewy. Jones (1841), 13 M .& W. 121; 
I- ive by ^ irtue of epcoial agi'eemcnt {Sauntlers v. Muagrave (1827), 6 B. & 0.624); 
liiough if ^ remains in xwssession after tlie purchase has gnue off, the action 
will lie {Howard y. Shaw, supra ; Markeg y. Coots (1870), 101. B. 0. L. 149,155); 
and a vundur who remains in possession may be liable for use and occupation 
[.MetroptilHan Rail. Co. v. Defrks (1877), 2 Q. B. D. 387, C. A), 

(/<) Coggan v. Jrarwicker (1852), 3 Car.A Xir. 40 (whore the intending tenant 
was held luvble for uso and occupation); compare Hoe d. Knight y. Quigley (1810), 

2 Camp. 505. 

(ti) GoodtitU d. OaUaway y. Tferhert (1792), 4 Term Bop. 680; soo Hewn d. 
11 arreny. i^earnaWe(1747), 1 Wils. 176; Segravev, Barber {1856), o 1. C. L.B. 67. 
Formerly entry under an agreement for a lease raised, nntB payment of rent, 
an implied tenancy at will {Ifamerktn y. Stead (1824), 3 B. & 0. 478, 483 ; 
Brayihioayte v. I/itehcoek (1812), 10 M. £ W. 491, 497; Anderson y. Mvtland 
llud. Co. (1861), 3 E. & E. 614; Coaisworth y. Johnson (1886), 33 L. J. (o. B.) 
220, 0. A.) ; but now, provided tho agreement is capable of specafio perfoimanoe, 
the tenant holds for the term agreed to be granted ( Walth y. LonsdeUe (1882), 
21 Gh. D. 9, 0. A.; see p. 367, aide). 

{k) Doe d. HolUngaworth y. StenneU (1799), 2 Eep. 717, 719; oompaire Uorgam 


bmt. i 
Tenuuv at 
WiUorat 
Sufieranco. 
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Lakdlobo and Tenant. 


Biot. 1. 

Tenancy at 
, Will or at 
' Sufferance. 

Determina¬ 
tion of 
tenaoOT at 
wUl. 


By landlord: 
(i.) expressly; 


(U.) im- 


lease for a year, and then if, by consent of both parties, the tenant 
continues in possession after the year, the tenancy becomes a 
tenancy from year to year (/)• 

900 . A tenancy at will is determinable by either party on his 
expressly or impliedly intimating to the other his wish that the 
tenancy should l)e at an end. Bat until such intimation the tenant 
is lawfully in possession, and accordingly the landlord cannot 
recover Iho premises in an action for recovery of land without a 
previous demand of possession (;n) or other dotenninaiion of the 
tenancy. Wliere rent is payable under a tenancy at will, and 
the tenancy is determined between the rent days, the rent is 
apportioned (n). 

901 . Anything which amounts to a demand of possession, 
although not expressed in precise and formal language, is sufficient 
to indicate the determination of the landlord’s v/ill {o). Thus the 
landlord may expressly demand possession (p), or state that the 
tenant is in against his will (7), or send for the keys (7); and if the 
notice states terms, and intimates that if they are not accepted 
the landlord will take steps to recover the prcuiisos, and the 
terms are rejected, this is a sufficient notice to determine the 
tenancy (r). 

The tenancy is impliedly determined by the landlord when ho 
does any act on the premises which is inconsistent with the 
couliimance of the tenancy; for example, when he re-enters to take 


V. nnrriaon {William), [1907] 2 Oh. 137, 0. A. But in Simkin v. Jahnrgi 
(1834), 1 Cr. M. & It. 261, a holding over by an undortenant with consent 
wna said to make him tenant at sufferance only. A notice to q\iit the 
promises, stating that the term has long since expired, does not recognise a 
vciirlr tenancy, out is a mere demand of posBesBiou {Doe d. Gwlsell v. Inglis 
(1810), 3 Taunt. 54). 

(/) Right d. t'ioirer v. 2>ariy (1786), 1 Term Hop. 169; Dougnl v. McCarthy, 
nS933 1 Q. B. 736, C. A. According to Lord C.J., in Right (1 

Flower V. Darhy, supra, the law iinphes a tacit renovation of the contiact, anil 
th<s would mean that the tenant holds for another year cortnin with the right 
to leave without notice at the end of it. But both fiord Mansfield O.J., and 
BnuBn, J., required that there should bo notice before quilting sit the end of 
the second or any Bubsoquent year, bo that the tenancy is renewed as a yearly 
tenancy. 

(m) Qoodiitte d. Qallaway v. Herhert (1702), 4 Term Bep. 6S0 ; and receipt of 
rent under a void lease, though in such circumstances os not to imply a yearly 
tenancy, is such a recognition of the lawful poasession of the tenant as to 
provent his being a treimusser till sifter notice to quit {Derm d. Drum v. Rawlint 
(1808), 10 East, 261). nor form of demand for pussession, see Encyclopaidia of 
Forms and Precedents, Yol. VII., p. 688. 

(n) See Apportionment Act, 1870 (33 ft 34 Viet. p. 3'>). Formerly it was 
otherwise, and a lessee at a quarterly rent determining the tenancy during 
a quarter paid the rent for tho quaa'ter, but the lessor determining the tenancy 
'lost it {LeighUm 7 . 27ieed (1702), 2 ^Ik. 413; see Diadale 7 . lies (1673), 2 
Le7. 88^ 

Doe d. Price 7 . Pries (1832), 9 Bing, 356, 358; see Lodee 7 . Matthew) 
13 0.B.(n.8.)763. 

(p) Doe d. Jones 7. Jones (1830), 10 B. ft 0. 718; Doe d. NichoU 7 . M'Kaeg 
(1830), 10 B. ft C. 721, 723. 

PoUen 7. Brewer (1659), 7 C. B. (N. 8.) 371, 373. 


JMVT* WVJ 

(lies)? 


Doe d. jhiee 7. irfes, supra. 
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poBBesBion (c), or puts in a neyr tenant (t), or cuts down trees or 
carries away stone (a), the trees and stone not being excepted from 
the demise lb); and also when he does an act off the premises which 
is inconsistent with the tenancy, as when he conveys the rever¬ 
sion (r), or grants a lease of the premises to commence forthwith (rf). 
But an act done off the premises does not determine the tenancy 
until the tenant has notice of it(«). 

902. A mere notice by the tenant to determine the tenancy at 
will is not effectual unless he actually gives up possession (/). The 
tenancy is impliedly determined on his part when he usurps the 
rights of the landlord, as when he cuts down timber trees or pulls 
down houses ((j), or when he assigns {h), or underlets (i) the prenxises, 
and such assignment or underletting comes to the knowledge of the 
landlord (Ji). 

903. A tenancy at will is a personal relation between the original 
landlord and tenant, and is determined by the death of either of 
them (&). 

904. One who enters on land by a lawful title, and after bis 
title has ended continues in possession without obtaining the consent 
of the person then entitled, is said to be a tenant at sufferance (1). 


(«) Co. Litt. 55 b. Entering for tbo purpose of doing repairs does not 
dctei'iiiino the ionaocy (/.ynes v. SnaWt, [1899] 1 Q, B. 48C]. 

(() n'a//i< V. Ddmar (1890), 29 L. J. (EX.) 2 <6. 

fo) Turner v. Doe d. Jkniiett (1842), 9 AL & WT. 643, Et. Ch. 

(5) If tlioy are exc(;ptod_ the act is lawful although the tenancy continues, 
and hence it is nut an implied determination of the tenancy (Co. Litt., 56 b). 

(r) Doe d. Davies v. T/iomaa (1851), 6 Exch. 854, 857; Doe d. Dixie v. Davies 
(1851), 7 Exoh. 89, 93; see Daniels v. Davison (1809), 16 Ves. 249, 252. An 
involuntary alienation, such os a vesting in a trustee in baukniptcy, has tlio same 
eiTect {Doe d. Davies v. 'T/iomaa, suj/ra). A feulfineut with livery of seisin on the 
land determined the tenancy, although the tenant was off the land and had no 
Tiutico {Hall V. Cullimore (1835), 2 Or. M. & E. 120). 

(d) Disdxde v. Des (1673), 2 Lev. 88; Ilotjan v. llan'l (1861), 14 Muo. P. G. C. 
310; Ji'arrtlly v. Jlobtns (1869), 3 1. R. 0. L. 284. 

(e) Due d. Davis v. Thomas, supra / Pinhorn t. Souster (1853), 8 Exch. 763, 
770. Similarly a verbal notice given off the promises must be shown to have 
roiichod the tenant (Co, Litt. 65 b). Bnt he is presumed to have notice of any 
act done openly on the premises {Pinhorn v. Souster, su2va ; compare Bull v. 
(hUlimore, supra). 

(/) Co* h, note 373. 

{g) Co. Litt. 67 a. 

(A) Pinhorn y. Souster, siq>rii, iitp. 773. 

(*) Birc/i V. Wright (1786), 1 Term Hop. 378,382. 

(kj Co. litt. 57 b; James v. Dean (1805), 11 Yea. 383, 391; Doe d. Stanioag 
V. Bock (1842), Car. & M. 549, 563; Turner v. Barnes (1862), 2 B. & S. 435; 
£lro5je V. CWbns, [1895] 1 Q. B. 375; though in Marion y. Wools (1869), L. B. 4 
Q. B. 293, 306, Ex. Ch., it was intimated that a tenanny at wiU might continue 
to subsist after the death of one of the parties unless the successor in title 
manifest^ his intention to determino it; and soe Be Manser, Billiek r. Manser, 
[19101 W. N. 61 (where the administratrix of a deceased tenant at will was 
accept as tenant at will, and it was held that her tenancy was on behalf of 
the estate of the deceased). 

(0 Co. litt 57 b. Any assent by the landlord to the holding over oonstitutes 
a tenancy at will, though a written acknowledgment that the tenant holds “ on 
sufferance only" has Men held to be a mere acknowledgment and not to 
require Co be stamped as an agreemeut for a tenancy (Barry v. Goodman (1887), 
2M.AW. 768). 


Seot. 1. 
Tenancy at 
Will or at 
Sofferuice. 


By tenant 


By death of 
either 
landlord or 
tenant. 

Tenant at 
sufferance. 
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Lakdlobd And Tenant. 


smt. 1. is so whatever was the nature of his original estate, whetibier 

Teuanoyat he was tenant pivr autre vie and holds over after the death 
Will or at of the cestui que vie {m), or whether he was tenant for 
Sufierance. years (w), or the undertenant of a tenant for yeiu:s(o),^ or a tenant 
at will (p). But a tenancy at sufForauce does not arise upon the 
holding over by one whose title was created by act of law iq); and 
there can bo no tenancy at suUerance against the Grown (r): in 
these cases the person holding over is a mere trespasser (s). One 
tenant at sniFcrance cannot make another {t ); but it seems that on 
the death of a tenant at sufferance the like tenancy will continue 
in favour of a person claiming under him (a). A release from the 
landlord to the tenant at sufferance does not operate to enlarge the 
estate of the latter (/>). 


Rights of 
tenant at 
Buffenmce. 


Determina¬ 
tion ol 
tenaosj. 


A tenant at sufferance can by virtue of his possession main* 
tain an action of trespass (<0, and under the present doctrine 
he can, like any other person holding without title who is deprived 
of possession, recover in ejectment against a mere wrongdoer (d). 

The tenancy retpiircs no notice to determine it; consequently 
the landlord may enter, or the tenant may leave, at any time with¬ 
out notice (c); and a tenant at sufferance is not entitled to 


emblements (/). 


(m) Allea v. lliH (1591), Cro. Eliz. 238; Shields v. Atkins (1747), 3 Atk. 560, 


662. 


(ti) Co. Litt. 57 b, 2701>; s«o Ihy^ey v. Bradicii (1818), o 0. li. 396; Doe il. 
Patride t. iJeun/orl {Utike) (1851), 6 Llxcli. 498, 503; so, luo, vKoro tJio lossne 
under a lessor who was only tenant for lifo holds over after tlio lessor’s death 
(iZoc d, Jordan v. irard (1780), 1 ICy. Bl. 96, 90). 

(o) SiwJiia V. Ashnrsl (1834), 1 Ur. M. dL 11. 261. 

(p) Doed. Dennettv. Turner (18J0), 7 M. & W. 226; affirmed(1842), 9 M. & W. 
643, Ex. Ch. (where it was left open whether he would bu n trespasser or tenant 
at snflenuico); Di>e d. Gnodi/ v. Carter (1847), 9 Q. B. 803, 868; Jiay v. Da)/ 
(1871), li. E. y P. U. 751, 760. 

(q) E.g., where a guardian in socago held over after the heir had come of age 
(Co. litt. 57 b), 

(r) Oo. Litt. 67 b. 

(«] The recognition ol a tenancy at suffisraiico in other cases probably aroso 
from a dosiro to prevent tho per.^on holding ovor fi'om being a disteisor, anti 
therefore in a position to acquire a title by ouvorse posscssioa. Tho abolition 
of the old doctrine of adrorse possession has render cd this use of the tenancy 
obsolete; see title Limitation of Acnoxs. 

(<) Thunder d. If eafw v. BeleJier (1803), 3 East, 449. 

(a) See Doe d. Burrell v. Perkins (1814), 3 hi. & S. 271. 

(5) A tenant at sniTcrnuce has possossioii, but no privity ol estate—henoe a 
release to him is void; contra, as to tenant at will (Co. litt 270 b; llutler v. 
Duekmavton (1607), Cro. Juc. 169); but such an instznmont might be held 
to operate as a grant; see title Dnnm and Otuf.b Insthubhents, Yol. X., 


p. 440. 

(c) See Oraham v. Peat (1801), 1 East, 244. 

(f^ Asher y. Whitlock (1865), L. E. 1 Q. 13. 1; Perry v. Cliasold, [1907] A. 0 
73 * 0 

'd^ a. Bennelt Y, Turner (1840), 1U.& W. 226, 235 ; see Doe d. Codsell 
Y. Jnylu (1810), 3 Taunt. 54; Doe d. Moore v. Lauder (1816), 1 Stark, 308; 
Kandafl v. Stevens (1853), 2 E. & B. 041; ei.ntra. Doe d. Jlurrison r. Murrell 
(1837), 8 0. & P. 134, where Lord Abtnokk, C.fi., consideiod that treroass 
would Us agauist a landlord who tiinied out his tenant at sufforance without 
notice. But the landlord immediately on entry is lawfully in poBBesrion iJonss 
V. Qhayman (1849), 2 Exch. 803, Ex. Oh.). 

(/) Dos d. Bentua v. I'umer^ supra. 
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The landlord can sue the tenant at Bnfferance for use and 
occupation (^), but lie cannot diBtrain (ft)- 

Sect. 2.-— Ti.nnney from Year to Year. 

Suh-Sect, 1 . -Creation. 



■ • 

8B0T. 1. 

TenoDf^at' 

WiUorat 

Sufferance. 


906. A tenancy from year to year (i) nriaes cither by express Natnns of 
agreement or by presumption of law. It dilTers from n tenancy at teoiincy, 
will in that! it can only be determined by notice duly given (ft), 
save where there is a stipulation for determination witliont notice (Z). 

The appropriate words for the express creation of the tenancy ore 
“ from year to year ” ; and the tenancy can bo deterinined at the 
rnd of any year—tlie first as well as any Biibsequent year—unless 
tho parties use further woi'ds showing that they contemplate a 
tenancy for two years at least (m). Thus, where the lease is “ for 
one year certain and so on from year to year," tho notice cannot be 
given in the course of tho first year(n). Where tho tenancy 
continues Iieyond the first year, it is not treated as a tenancy 
iletormiiiing and recommencing with every year. The tenant has a 
lease for one year certain, with a growing interest during every 
year thereafter, springing out of the original contract and parcel of 
it (o). The tenancy does not determine with his death, but passes 
to his personal representatives (p). Wliere the lease is for a 


(fl) llai/h-ij V. Jifiullei/ (Ibis), S C. B. 396, 406; see Ilcllicr v. 8ilh'<'X (ISoO), 
19 L. J. («. D.) '29j. 

(A) Jer.rer v. Cl^y (1632), 1 Mood. & R. 213; Alford y. K/cAfry (1842), Car. & 
M. 280. 

(») This tenancy ia corieotly described as a (oiiancy for a term {Dae d. Hull 
V. Mood (1815), 14 M. & W. 682, jytr PAnKE, B., at p. 6S6. For form of aCTCo- 
ment for yearly tenancy, 6 C 0 Enc} clupoxlia of Forms and Precedents, Yol. YlL, 
p. 420. 

(A) Soe p. 443, post. 

{l) lie Threlfall, Ex. parte Queen's Itenrfit Building Soriety {IbW), 16 Gh. D. 
274, 0. A. 

(m) Doe d. Clarke v. Smaridge (1845), 7 Q. B. 957, 959; Doe d. IJi^f/y. Taylor, 
(1838), 1 Jur. 960. 

(») Di>e d. Chadbom v. Creen (1639), 9 Ad. & lUl. 658; It. r. Ckawfon 
{JiihahilanU) (1841), 1 Q. B. 247; Cannon Brewery v. Nash (1898), 77 
h. T. 64S, 0. A. (a lease for six mouths and so on from six months to six 
months until six calendar months’ notice is given is for a year at 
loa&t); see Birch v. Wright (1780), 1 Tonn Bep. 378, 380; Doe d. Monch 
V. Oe^e (1844), 5 Q. B! 841. Similarly whero the toniiucy is "not for one 
year only, but from year to year" (Penn d. Jaeklin v. Cartwright (1803), 
4 East, 29, 33). But a yearly tenancy does not become a tenancy for two 
yours at least by the inclusion in the lease of expressions showing that the 
parties contemplated that it would last for more than one year (Dae d. Plumcr v. 
Mainhy (1847), 10 Q. B. 473); and the lease may be so worded that it will be 
for one year only unless there is a furtiior agreement between the partios 
{llarris v. Evans (1756), Amb. 329; compare Bath's (Bishop) Case (1605), 6 Co. 
Bop. 34 b, 36 a ; Austin T. Newham, [1906] 2 K, B. 167). 

(o) (hd^ V. James (1844), 13 M. & W. 209, 214; Caiilet/ v. Arnold, Banks v. 
Arnold (1859), 1 John. & H. 651. 660; R. v. Thornton (i860). 2 R & B. 788, 
792; Oandy v. Jubber (1865), 9 B. d; S. 16, 18, Ex. Oh.; compare Poyes t. 
Eitzgibbon (1870), 4 L B. 0. L. 600. Similarly, a weekly or other periodio 
tenancy docs not detwmino at the end of each week or period (Bowen ▼. 
Anderson, [18941 1 Q. B. 164; dueling from Bavdford V. Ukarke (1888), 21 
Q. B. D. 398). 

(p) Afoeftay r. Mackreth (1786), 4 Doi^. (x. B.) 213; Poe d. BAoro v. Porter 
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Landlord and Tenant. 


Sect. 3. 

Tenancy 
from Year 
to Year. 

When 
arising hv 
presumplion 
of law. 


year(g), or for one year and no longer (r), it expires at the end of 
the year without notice to quit. 

906. A tenancy from year to year arises by presumption of law 
when a person who has entered upon premises (s), or, having been 
tenant, has remained in possession of premises (£), in such circum¬ 
stances ns to be in the first instance tenant at will—or, in the case 
of holding over, tenant at Rufferance—subsequently pays rent (a) 
with reforonoe to a yearly holding (b), provided that there are 


(ITSC), 3 Term Hep. 13; see Parker d. Walker v. Conetalle (17C9), 3 
\Vil3. i!5. 

(fl) See Jlfessen^cr V. Xr7iM/r»>n/7 (1786), 1 Term Bop. 63, 64; flight d.. Flmvcr 
r. Ihirbij (1786), I Term Bep. 159, 162. 

V) Gobb y. Stakes (1807), 8 ISast, 368, 361. 

]a) E,g., 'whoi'e tlio entry was peruiiAsiro, or 703 under an agreorui'iit for u 
looae or a void lease (see p. 435, ante). As to possession under an .'igi'ccinciit hn- 
a lease being tumod into a yearly tenancy by payment of rout, soo Knight v. 
IhiuU (1826), 3 Bmg. 361 ; Mann v. Lotv/oy (1826), By'. & M. 353; Doe d. 
Wef^t'inorehind v. Smith (1827), 1 3t£an. & Bv. (ic. B.) 1.37; Cox. v. lirni (1R28), 5 
Bing. 185; Doe d. Thtmsan v. Amey (18-tO), 12 Ad. & El. 476; Chaiman v. 
Towner (1840), 6 M. & W. 100 ; Drai/lhwaijte v. IJilchrork (1842), 10 M. & IV. 
494; Deed. liailey v. Fotirr (1846), 3 0. B. 213; lieuneU v. freland (1858), 
B. B. & K. 326. Whore tho ngrceinont is onforcealde, this doctriiio is not now 
of practical importance, since tho tenant holds for tho term mentioned in the 
agreement (see p. 367, ante), but it is still applicable where the ngreemont is not 
enforceable, whore, for instance, it is not in willing (see Knight v. lienitf, 
supra). It is not uceossary that a lease shall hayo been tonden'd by the loshor 
or demanded by tho Ics-soo (TTea/t/y d. Fm v. Jiiirhirll (1776), 2 Cowp. 4V3). As 
to entry under avoid lease, sco DoeA. lltgye v. Jiell (1793), 3 Term Bop. 471; 2 
Smith, L. 0., 11th id., 119; Doe A. Marlin v. [loWs (1797), 7 Tenii Hep. 83; 
Clayton v. Hlakr .11 (179S), 8 Term Bep. 3; 2 Smith, 1 j. C., 11th efL, 127; liirharihnn 
V. Gifford (1831), 1 Ad. & £1, 32; Doe d. I'enmnyton v. Tauiere (1848), 12 U. 1’. 
998,1013; Doe d. Brammall y. Cdlinge (1849), 7 C. B. 939, 960; Doe A. Daveniah 
y. Moffatt (1830), 13 Q. B. 257; Leev. Smith (1854), 9 Exch. 662; Tress v. Savage 
nSd4), 4E. & B. 36; Martin y. Smith (1874), L. B. 9 Exch. 60, 52. But a void 
lease may be construed as an agreement for a lease (see p. 383, ante ); and hence 
if it is enforceable as an agreement, the toiiant will, in effect, hold fur the 
agreed term, and not as tenant from yc.'.r to yo.ar. Tho rule .applies so as tu 
raise an implicKl tenancy from year to year where a eoiporution is landlord, 
unless tlie possps-sion is otherwise explained (lie Northimhci (and . Ivejuie Hotel Co. 
(1886), 33 (Jh. II. 16, 20, 0. A.); but not nccessardy where the (!orj;>uratiun is 
tenant; see title Cobi*orations, Vol. VIII., pp. 376, 384. 

(/) This may bo because his lease has expired by oHIuxion of time {Dighy y. 
Athinson (1813), 4 Gamp. 275; Hishop v. Jlmvard (1823), 2 B. £ 0. 100; Fmth 
y. Miller (1818), 6 0. B. 428; Hyatt v. Griffiths (1861), 17 Q. B. 308; Dovgal v. 
McCarthy, [1893] 1 Q. B. 736, 740, 0. A.); or because tho lossor’s title has 
determine (Due d. Martin v. Waits, supra; Doe d. Tucker y. A/(>r«e (1830), I 
B. £ Ad. 366, 369 ; Cornish v. Stubbs (1870), L. B. 6 0. P. 334; Wyatt v. Ode, 
(1877), 36 L. T. 613; see Nixon v. Darley (1868), 2 I, B.O. L. 467). 

{a) It is sufficient if tho rent has been charged in account, and the charge 
admitted {Cox y. Dent, supra ; coin pore I'imxnt v. Godson (1864), 4 De O. M. £ G-. 
346); or if there has been render in tho nutui'e of lent (Doe d. Tucker v. 
Morse, supra). But a notiro to “ quit the premises which you hold under me, 
your term therein baying long since expired,” is a mere demand of possession, 
and does not recognise a subsisting tenan^ from year to yoar subsequent to 
tho term (Doc d. Oodsell y. Inglis (1810), 3 Taunt, 64). As to payment of rent 
under attornment to a person claiming by title paramount, see Doe d. Ckamur 
y. Boulter (1837), 6 Ad. ft El. 676. As to evidenco of a yearly tenancy whore 
there has been no payment of rent, see Taylor y. Tanng (1837), 6 L. (k. n.) 
141; Fahy y. (TDameH (1870), 4 I. E. 0. L. 332. 

(A) That is, the rent must be a yearly rent, though it may he payable 
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no circumstanoeB to rebut the preBumption. In such eases, 
where there is an instrument of tenancy with reference to which 
possession is taken or retained, the yearly tenancy impli^ by 
law will bo deemed to be upon such of the terms of the instru* 
meiit as are applicable to a yearly tenancy. Thus, upon an entry 
under an agreement for a lease, followed by payment of rent, the 
tenant becomes a yearly tenant upon such of the terms of the 
agreement as are consistout with that tenancy (c); and the agree- 
iiiont so far controls the implied tenancy, that the tenancy ceases 
\>itbout notice to quit at the end of the agreod term (d). Similarly 
a tenant who holds over after the expiration of his lease and pays 
rent (e), or a tenant under a limited owner whoso lease has come to 
an end by the death of the owner, and who pays rent to the 
remainderman (/), holds on such of the terms of the old- lease as 
are applicable to a yearly tenancy (g). But in tho case of lodgings 


(liiiirforlv or ut any other interval coiuititutiu" an aliqtiot part of a year {^Richardson 
V. f.angridfje (1811), 4 Taunt. 128; Jiraj/thivayte v. IJiiihcork (1842), 10 M. & W, 
•l!M, ; J)oc d. Hull V. Wood (1842), *14 M. & W. 683, 687 ; Kingv. Everafitld, 

[1897] 2 Q. 13. 475, C. A.; see f’ope v. Garland (1841), -4 Y. & C. {ex.) 394, 
399. The ])lirjsa used by Oiiambre, J., in likhardsm v. LungTidge, sui>ra 
-j-tmrly rent or rent inousurod by any aliquot part of a year'*—is not 
to 1)0 taken as goin^r beyond tho phvaso of Ijord KIansmeu), C.J., in tlio 
wiino COSO—“a yearly rent, though payable half-yo.irly or quarterly.” 
j’lius, pajnnent of £10 us rent under uu agreeinont resorving n yearly rout of 
i'1‘20, payublo inoutld}', would create u ycni ly tenancy, but n-.it under an agroo- 
meut reserving a rent of £l(» a month, without any reference to ii year; see also 
//. V. Hn'stmouemnx {Inhahilaids) (1827), 7 13. & 0. 051 ; R. v. W. Giles 
Without Crtp)>legaU {[nhabiiauts) {\^&S), ^ 13. & S. 509; WillcstlKii Chxrsitrs v. 
I'iuldington livcntera (1863), 13 J3. & fcJ. 693; Uastinga I'nirm v. Ut. Jaincs, 
I'ler/imwell (Cnion) (1865), L. 11. 1 Q. 13. 38 (cases on touiincy for a year 
for poor law pin poses, sco title Poou Law); R. v. Norwich lunTporalion (18T4), 
30 L. T. 704. 

(f) Roe d. Jordan v. JJ'urd (1789), 1 Hy. 151. 96; Doe d. Itiggv v. Rill (1793), 5 
'L-mi lloj). 471; 1 Smith, L. C., 11th ed., 119 ; Mann v. Lovcjog (1826), Ry. & M. 
355 ; Jlirlinrihnn V. Gifford (1834), 1 Ad. & Ml. .‘»2 ; RmU v. .Sanders ( 1837), 3 
r.itig. (x. 0 .) 850; Z>os(l. Thomson v. Aineg (1840), 12 Ad. & El. 476; Tiesa v. 
finiagr (1854), 4 E. & 13. 36; Elliott v. Johnson (1866), L. R. 2 U. R. 120, 124; 
II gait V. Uolii (1877), 36 L. T. 613. Before payment of rent, and while tho tenant 
is ionaut ut will, ho is subject to the tei'ms of tho ngrceuiont (/f/c/iards«/» v. Gifford, 
nijira, at p. 66); and the doctrinu applies oqually to assignees of a void lease 
{Ueale v. Sanders, aufira) and to lo^scos who continue in occupation after the 
term under an express a^eement that they shall be tenants at will (jiforyan v. 
UarrisoH (iri7/tani), Ltd., [1907] 2 Ch. 137, 0. A.). It follows that retoreuce 
may be made to tlie instrument to ascertain the terms of the holding (Ih Medina 
V. Pubum (1816), Holt (n. F.), 47; Lee v. Smith (1854), 9 Exch. 662, 665, C<>6; 
Tress v. Savage, supra), and roferonoe may be made to it also to ascertain the 
eommoncement of tho year of tho tenancy (Roe d. Jordan v. Ward, suj/ra; Kcllg 
V. I’attcrraon (1874), L. E. 9 0. P. 681). 

(d) Doe d. 'Tilt v. SirattoA (1828), 4 Bing. 446; Berreg v. Lindleg (1841), 
3 Man. & G. 498, 613; Doe d. Davenish v. Moffdtt (1850),. 15 Q. B. 257; Treat 
v. Saimge, supra; see Sauvage v. Dupuis (1811), 3 Taunt. 410. 

(r) Digby v. Atkinson (1815). 4 Camp. 278; mahapt^ Howard (1823), 2 B. &C. 
100; finch V. Miller (1848), 6 0. B. 428; Hyait v. Griffiths (1861), 17 Q. B. 605; 
Dougiil V. McCarthy, [1893] 1Q. B. 736,740, G. A. So also where a bankrupt tenant 
(vjutiimes to hold after Ins discharge (Rouaford v. Abbott (1884), Cab. & M. 225). 

( f) Doe d. Martin v. Tlatts (1797), 7 Term Rep. 83; Doe d. Tucker v. Morae 
(1830), 1 B. & Ad. 366, 369; Comiah v. Stubbs (1870), L. R. 5 0. F. 334; WyaU 
V. Cote (1877), 36 L. T. 613. 

(g) That is, not meroly the terms necessoi-ily inoident to a ;^ncl 7 tenancy, 
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Bm, I. 
Tenancy 
from Year 
to Tear. 


Effect of 
payment 
of rent. 


payment of rent during the first year is not evidence of a tenant^ 
from year to year, since this would be contrary to the general usage 
in letting lodgings (h). 

907. Payment of rent with reference to a yearly holding is not 
conclusive as to the creation of a tenancy from year to year; it is only 
evidence of such a tenancy (i). Accordingly it is competent for 
either payer or receiver of rent to prove tho circumstances in 
which the payment was made, and by such circumstances to rebut 
the ])rc>.sumption which would arise from tho receipt of rent 
iniexplaiucd {k). Whether the circumstances exclude the implication 


but tho terms which may bo incident to such a tenancy {JlyaU t. GriJUtha 
(1851), 17 Q. B. 505, 509). Of this natnro are provisions for payment of rent 
in advance {Finch v. JUt^rr(lS48), dC. B.428; Zeev.6’mttA(1854), 9Ezoh.662), 
or for payment of rent, datnara by firo excoptod_ {Batnetl v. Irdaitd (1858), 
E. B. & E. 826); covenants to keep the promises in repair {THgby v. Aikimm 
(1815), 4 C.aap. 275; iliehardson y. Gifford (1834), 1 An. & El. 62; ifeu/e v. 
/Sa;((kr« (1637), 3 Bing. (N. C.) 850; Arden v. Sullivan (1850), 14 (A< B. 832; 
JCcclciiastiml Commiasianera v. Merral (1869), L. B. 4 Exch. 162; Wyait v. 
Cole (1877), 36 L. T. 613); covenants relating to tho user of the premises, such 
as to carry on a particular trade (Sanders V. Karnell (1858), 1 E. & F. 356); 
covenants in agrioultnrul tenancies with rospect to the cultivation of tho land 
(lltte d. Jordan v. Hard (17S9), 1 II 3 ’. Bl. 96, 99; Dot'd. Thumaony. Amey, 
(1840), 12 Ad. & El. 476; ToiJcer v. Smith (1857), 1 II. & N. 732, 736); 
ai>d 2 )rovitiuii 8 ns to the liabilities and rights of tho tenant at the end of the 
ten.ancy, such ns liability to lauvo manure on the farm {Roberta y. liarkfff 
(1833), 1 Cr. A M. 808); or the right to bo paid for tillages or to have away- 
going crops {Iti.raalxm v. Green (1812), 16 East, 71; IltUion v. irarrea (1836), 
1 M. & W. 466; Rrorkliiijlim v. Sauudera (1864), 13 W. E. 46); or (probably) 
in a lease of nursery gardens, to be paid for fruit trees {(kiMey v. Mmae 
(1866), L. B. 1 Exch. 159, 164, Ex. Ch.); or to use tho land after tho 
end of the tenn (Hyatt y. Grisha, supra); provisoes with respect to tho 
determination of tho tonouoy by a specified notice {Ilrvlgea v. rotts (1864), 
17 C. B. (k. s.) 314), and provisoes for re-entry on non-payment of rent or 
breach of covenant (Doe d. Thomson y. Amey, supra ; Thunuta v. Facker (1857), 
1 H. & N. 669; Urawley y. Prke (1875), L. B. 10 Ck B. 302). But covenants 
to put promises into repair {Pinero y. Judaon (1829), 6 Bing. 206, 210, 211); or 
to build or to do substantial repairs, such as are not usuwy done by tenants 
from year to year (Doe d. Thomson y. Amey, supra, at p. 479; Bowes y, 
CroU (1856), 6 E. & B. 255, 264}; or to paint every tnree years (IHnao 
V. Judaon, eajg>ra ); or a provision for a two yoaxb' notice to quit (Tpoker y. Smith, 
supra) ore inconsistent with a yearly tenancy; though a covenant to paint 
every three or seven years will be imported if the tenant occupies for so long 
{Martin v. Smith (1874), Tj. B. 9 Exon. 50); and generally; where tho tenant 
has occupied during the full period o£ tho agreed lease, he is hound to porfnrm 
all the covenants {Pistor v. Cuter (1842), 9 M. & W. 315; Adams v. Clutterbnck 
(1883), 10 Q. B. D. 403, 406). If the lease was subject to doteimination on a 
given event, so also is tho yearly tenancy arising on holding over (Johnson v. 
%ardon (1839), 2 I. Eq. B. 123). 

(A) Wilson V. Abbott (1824), 3 B. & 0. 88, 90. 

(i) Dos d. Tuclcer y. Ahirse (1830), 1 B. & Ad. 366; Doe d. Pennington v. 
Taniere (1818), 12 Q. B. 998, 1013; Finlay y. Briatd andlireter Rail. Co. (1852), 
7 Exch. 409, 420; Smith v. Widlaks (1877), 3 C. P. I). 10. C. A. Thus tbs 
payment may be made in the course of negotiations for a new lease {Oavlfield 
y. Farr (1873), 7 I. B. 0. 1j. 469); and mere payment of rent is not proof of a 
demise from year to year from a particular date {Phillips v. Mosdy (1824), 1 
0. ft P. 262). In the cose of joint lessees tho payment must be with the oonseot 
ol all {tJoidyey. Bimers (1887), 2 M. ft W. 366). 

(A) Doe d. Ltird y, Orago (1848), 6 0. B. 90, 98; see Bight d. Wdls {Dean and 
Chapter) y. Bawden (1803), 3 Eut, 260; Atiidmay d. Dighy {Lard) y. Shirl^ 
(1800), cited 10 East, 164; Doe d. Harvey y. Franeis (1837), 2 Mood, ft B. 07; 
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of R yfiariy tenancy ie a question of fact to be decided on the 
circumstances of the case (f). Thus it is excluded where the parties 
have expressly created a tenancy at will (wi), or where the rent has 
been received in ignorance that the former tenancy has expired (n); 
and in the case of a holding under a void lease, the yearly tenancy 
may be excluded if there is a great disproportion between the 
rent reserved by the void lease and the real value (o). 

908. The tenancy arising by implication in favour of a 
tenant ^Yho holds over after the expiration of his lease and pays 
rent is only deemed to be on the lerins of the old lease in the 
absence of evidence of a different understanding (p). The question 
is one of fact, though it is inferred as a fact t'hat the former 
terms are to continue unless there is an alteration in Ihe terms or 
I'-ircumstances of the holding at the expiration of the lease 
Thus where there have been negotiations for a letting at an 
increased rent, and the tenant stays on, it is not a necessary 
Inference that he is liable only for the former rent (p) ; though if a 
'liffereiit rent has been in fact agreed upon this will not prevent 
ha new tenancy being upon the old terms in other respects (/■). 
The implied tenancy operates as a now contract and has reference 
to the state of affairs existing at its uomnioiicoinont; so that a 
covenant to repair and to leave promises in the s iiiio state as at the 
'.leginning of the loaso, if imporfci d into tlje now tenancy, has roforenco 
to the state of the incniisea at (ho coinraoncoment of the now, not 
Lv the old, tenancy (s). The prosumption llmt. the former terms 
uro incorporated in the now tenancy does not apply when the now 
tenancy is under a difforcut lessor— e.p., where the lease is by a 
t(‘i]ant for life, and then after his death the reversioner rccoivos 
lent—so as to bind tho now lessor by a term which is unusual,and 
which was in fact unknown to him ( 0 . 

Sus-Sect. 52.— DLUrminalitm. 

(i.) Ndict tn Quil> 

909. A tenancy from year to 3 'ear is determinable by notice to 
quit (t(), and the parties may enter into special stipulations both as 

W^oodhridge Union QiinrJiivia v. Coluo's Union dnai.lians (1<S19), 13 Q. 1>. 12(39 ; 
Beo Cninden {Marguis) v. liatlcthtiri/ (ISliO), 7 C. 11. (N. s.) 80‘4 ; JIurluj v. 
llantahan (1SG7), 13 3V. 11. 900 (leftco hold ILilda in usq and occupation fi.r a 
sum ill excess of thu rent.). 

li) I’mlay v. liiistol and Eaecter EaiL Co. (18j2), 7 Exch. 409, 117, 4'20; 
Beo (Tones v. Sheer* (1836), 1 Ad. & El. 8i'12. 

(?») /Toed. JJadnwv. Cor(1847), 11 Q. E. 12*2; seo Doe d. Dixie v. Dorira 
(1861), 7 Exch, 89. 

(«) Jhe d. Lordv. Orago (1848), 6 0. 13. 00 , 98. 

(o) Rood. Vrune v. Pridcaux (1808). 10 East, 158; Denn d. Prune v. Buirliua 
(1808), 10 Bast, 261; Smith v. WuUale (1877), 3 0. P. D. 10, C. A. 

(p) TM/ord Corporation V. Taylor (1816), 8 Q. B. 96, 101. 

( 7 ) Johnaon v. St. Peter, Ilere/ard {Chnrchteardens) (1836), 4 Ad. & El. 620, 
625; Elgar V. M’aiaan (1842), Car. & M. 494; see Oakley v. Monelt (1866), L. B. 
1 Exoh. 169. 107, Ex. Cli. 

(^ Dighy v. Athinaon (1815), 4 Camp. 276; Doe d. Moraky. Ceeitte (1844), 6 
1. B. 841. 

(s) Juhmon v. 8t, Peter, Hereford {Churchroardma), aupra, 

((} OeMey v. Monck, aupra. 

(ti},Aii undertesont is not entitled to leave without notioe heoauee he 
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Sect. 2 . the length of tho notice and the time when the tenancy may be 
Tenancy detei inined nnder it (a). In tho absence of special stipulation or of 
from Year special custom (6), the notice must be half a year’s notice, expiring 
at the end of some year of the tenancy (c). If the parties have 
agreed that the tenancy shall be determinable by notice of a 
specified length, without providing for the date when it is to 
expire, and if the tenancy is in fact a yearly tenancy, the 
notice must bo given so as to expire at the end of some year 
of the tenancy (d); but if, on the construction of the agreement, 
the tenancy is not a yearly tenancy, the notice may be given so as 
to expire at the end of any complete period of the notice reckoning 

aaticipatoa a distress by the superior landloi-d {ftirkett y. TiUliek (1833), 6 
0. & P. 6(i}. For forma of notice to quit, see I'hicyclopiodia of Forms and 
Precedents, Vol. VII., pp. 686 et taj. 

(а) liri'Jgeay. Paita (1864), 17 0. B. (n. s.) 3M, 333; He Thrd/aV, Ex parte 
Q»fen*e lleiiefit Building Htidetg (1880), 16 Ch. D. 274, 281, 0. A; see Herron v. 
jVartin (1811), 27 T. L. B. 431. But tho parties may agree that on a upocifiod 
event tho tenant may quit without notice {Ucthell v. Blencmce (1841), 3 Man. & 
G. 118); or that ho may quit on paymvnt of an agreed sum by way of rent in 
advnnco {Fiorenre v. Itohinsou (1871), 24 L. T. 7«15). 

(б) As to length of notice, soe Doe cl. Daggct v. Bnomdnn (1778), 2 Wm Bl. 
12‘J4, 122j; there must bo clear ovidonco of tho custom (TZoe d. Jlcnderaon v. 
Cliaruock (1780), Pciiko, 6 [4] ; Co. Litt. 270 b, note 228; seo 2'j.dcy v. Seal 
(1686), Skin. 648). As to (Into of deteriniimtinn of notice, see Blown v. 
Burtinahaio (1826), 7 Dow. & By. (ic. r..) 603; .nud as to a cin-lom f')r the tenant 
of a quarry to remain after tlio end of the tenancy to get stone which he has 
bort^i, see v. Comtalle (1871), 25 Ti. T. 324. 

(c) Q'hat is, at the end of tho first or any subsequent roar, unless tho tenancy 
is for two years certain, when it can only be given for the end of tho hocond or 
some subsequnnt year (seep. 439. ante; Bridg^a v. Potts, aujira, at p. 332). Tho 
notice must, in the al sc nco of express stipulation, bo a roasonnblo i\otice (/>oed. 
Martin v. Waifa (1787), 7 Term Hop. 83, 85); and in the caso of a teinincy from 
year to year, half a year’s notice is a reasonahlo notice{Riglitd. Flowery. Darty 
(1786), 1 Term Bop. 159, 163; Birch v. Wright (1786), 1 Term Bop. 378, 379; 
Dbtd. Shore y. /V<er (1789), 3 Term Bep. 13, I"). This does not depend on 
the rent boiug reserved half-yearly, and it is the same whei-o tho rout is payable 
quarterly ^Shirhy y. Newman (1785), 1 Fsp 266). In tho (-.apo of ugriculturnl 
holdings, in the absence of oxjiross ngrceintnt, a year’s notice is inqiiiiod; sf ‘0 
title Agbicultvke, Vol. L, p. 241. lu agricultural tonancins in li eland the 
notice is a six ealondar months’ notice tciminaling on the hist galo diy of the 
calendar year (Landloid and Tenant (Ireland) Act, 1870 pj3 & 34 Yict. c. 46). 
R. 58). The rnlo applies wheie an infant becomes entitled to tho reversion 
{Mofldott d. Baker v. llViife (178'f). 2 Term Bop. 169); and where the toimucy 
(levolros upon an executor {(hdtinr d. Ttuker y. Burr (1766), 1 Wm. Bl. 596). 

(rf) Doe d. Pitcher v. Domwon (1808), 1 Taunt. 555 (letting from year to ye-ir 
to quit at a quarter’s notice); iJiX'in v. Bradford and Dutncl ItaUwutj Sci vnnta' 
Coal Supply Society, [lOO'll 1 K. B. 444 (lotting nt an annual loiit, “thioe 
inonBis' notice on cither side to detomiue this agroomi'iit ”). it has been held 
that wborc the loiiancy is " for twolvo months ceiiain and six months’ notice to 
quit afterwards,” tlio notice can be given for tho ond of tlio first year ( T/nnnpaon 
y. Maberly (1811), Camp. 573); but this is of doubtful authority, and in 
general, where there is a fixed torui, and then the tenancy is to be dotcrmiuablo 
cn' notice, the notice cannot, it scorns, be given until aftnr the expiration of tho 
fixed term; see Oardner y. Ingram (1889), 01 L. T. 72l>. It cannot bo given bo 
as to determine the tenancy dnnng the fixed term (Cannon Brewery y. Noah 
(1898), 77 L. T. 648, C. A.). But tne words of the demise may show that it 
can be givon for tho end of tho fi.tcd term {Jtma y. Niaam (1862), 1 H. & C. 48 
(demise for a torm of three ycaiu and, unless determined by a six months’ 
previous notice to quit, to continue from year to year)); and see Herron T* 
Martin, nvpra. 
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from tbe commencement of the tenancy (^). If, however, the 
stipulation is for determination of the tenancy at any time,’* it 
may be determined, even thongh it is a yearly tenancy, by notice of 
Ihc specified length at any time of the year; though,perhaps,if the 
specifiod rent days are the usual quarter days, and the notice is a 
three months' notice, it can only be given for the end of a 
quarter (/). A tenancy determinable at any time at a week's 
notice may properly include a stipulation allowing the tenaut a 
reasonable time after the week to remove his goods (, 9 ). 

Similarly other periodic tenancies, such as weekly, monthly, 
and quarterly tenancies, are determinable by notice to quit (h), and, 
in the absence of special stipulation, this should be a notice equal 
to the length of the period (t); in a weekly tenancy a week’s 
notice (A:), in a monthly tenancy a month's notice (Z), and in a 
qnarterly tenancy a quarter’s notice (m). 

(iL) Length of Notice. 

910. The reckoning of the period of half a year varies according 
as the tenancy commences on one of the usual quarter days, or on 
some intermediate day. Where the tenancy commences on a 
ouurter day, the period of the notice is a customary half-year, that 
IS, the interval between one quarter day and the next quarter day 
but one. Such a notice is suliicient, although in point of length it 
falls short of the actual period of half a year, namely, 182 days (n), 
and it is necessary, although it may exceed that period. Thus, 
notice may be given on 29th September to quit on 25th March, 


(f; Kanp V. Derreit (18M), 3 Camp. 010 (tenant " alw.iys ” lo “ be subject fo 
quit nt three inoiitlis’ notice’*); />oe «1. Kiitff v. Ora/ton (1852), 18 Q. B. 490, 
V,litre, although there was ft reservation of a yo irly rent pa 3 ’able quartorlj', yet 
t!io haboiuliitn was until one of the said parties shall ^ve unto the other six 
I alondar lumiths’ notice in writing to quit.” Thme words rebutted tbe pro- 
Niiniptiou of a yearly-tenanej nrisiug on the reservation of rent. In the first 
rasp, the notice could bo given for the end of any period of three months; in 
t ie tNOi'ond, for the end of any period of six months. But in Lewis v. Balter, 
i.l9U0] 2 K. B. 57G; oninncd, [1906] 2 K. B. 099, 0. A., where tho habendum 
was “iin'il such tenancy ehiill be detorminod as heroinsiftcr mentioned," and it 
was piovidcd lhai either ])arty might determine tho tonancy by three calendar 
Tnonths’ notice, it was held that the reference in the habendum to dotermina- 
liDTi by nntico did not cut down the primA facie yearly tenancy, and the notice 
I -Mid oulr bo given for the end of the current year; compare Doe A. Carter v. 
Uu, (1842). 10 M. & W. 670. 

(/') Biiihjes V. l‘oits (1864), 17 0. B. (»r. s.) 314, 333; Si-nwra v. NieJiolson, 
[1902] 1 K. B. 157: see Kinij v. Evtrajidd, [1897] 2 Q,. B. 475, C. A. 

(ff) Ct,rnuh V. Siubba (1870), L. R. 3 0. P. 334. 

(A) Jones V. iJills (1861), 10 C.B. (y.8.) 788, 798 ; Boiven v. Anderson, [1894] 
1 ( 4 . B. 164. 

(0 Doe d. Parry v. TIazdl (179-1), 1 Esp. 94. 

(A) Doe d. Peacock v. Raffan (1806), 6 Esp. 4; Harceu v. Copeland (1892), 30 
b. B. Ir. 412 ; Bowen v. Andereon, anjira ; but see Suffell v. Armitatead (1833), 
i 0. & }'. 56; Towns y. Campbell (1847), 3 0. B. 921. 

(l) Doe d. Parry v. Ilazell, supra; Bramiah y, Cox (1885), 16 L. B. Ir. 270, 
438. 

(m) Kemp v. Derreit, supra ; Wilkinson y. Hall (1837), 3 Bing. (n. a) 606, 
531. 

(«) Co. Utt. 135 b. 
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though the interyal ia only 177 days (o); and notice to quit on 
29th September must be given not later than 26th March, though 
the interval is 187 days (p). 

Whore the tenancy commences on an intermediate day, tho 
length of the notice mnst be 182 days at least, the days being 
reckoned by including the one extreme and excluding the other (q). 
But ii there is an express stipulation for determination on six 
months’ notice, this will be construed literally, whether the tenancy 
comnipni'es on a quarter day or between Wo quarter days, and 
unless the expression “calendar months” is used (r) a notice of 
six lunar months is sufficient (s). 

911. The notice must be given so as to expire at the end of tlie 
year or other period of tho tenancy (0, and if it expires at a later 
date it is bad (a); and strictly it should be given so as to expire on 
the last day of the current year or period, though, since the tenant 
has tho whole of that day In which to leave, it must not bo given for 
any particular hour of the day (b). Bat the exact ascertainment of 
tho last day of the year depends on whotlier the tenancy began 

on” or “from ” the day named for commencement, and to avoid 
tho inconvenience arising from this distinction it has been settled 
that tho notice may in all cases he given for the anniversary of the 
commencement of the tenancy without considering whether the 
word “ on ” or “ from ” or any similar expression was used (c). 


(o) Em d. iJuraut v. Doe(1830), 6 Bing. 574 ; aeo Doe d. llarr.'p v. Orem (1803), 
4 E.op. 198 ; I Wms. Saund. ( ed. 1871) 386, n. ; lioviard v. Wemaley (1800), 0 
£&p. 53. 

(p) Right d. Fhiwer y. Dnrhj (1786), 1 Term Hep. l-IO; Morgan v. Davies 
(1878), 3 C. F. D. 260; see Vapillon v. Drunion (1860), 5 It. & N. 518, 

(g) 1 Wins. Saimd. (ed. 1871), 386, n.; Huleltol'ieini v. f/oU<nnl, [1893] 1 
Q. B. 378, 381, C. A. (notico given on 17lh Nuvomber (o quit un lOlh May, 
the nuniveraary of the commoncemeut of the tenancy, tlius allowing tho 
sufficient interval of 183 days). 

(r) Travers v. Mason (189*0), 45 W. B. 77; seo Quateivnaine v. Sflby (1889), 
6 T. Ii. B. 223, 0. A. 

(«) Rogers v. Kingston-iipon-UuH Doik Co. (1864), 12 W. B. 1101; affirmoil, 
18 W. It. 217 ; see Johnstone v. ffnJfesione (1825), 4 B. & C. 922, 932 M'ltkiiis v. 
M'Gir.Uy, [1907] 2 I. B. 660, C. A. 

(f) As ro expiosaing the notice in an alternative form, soo p. 450, pt'St. 
Where an agreement not under seal specifics Lody-duy or Michoclmos as tho 
commencement of the tenancy, evidence can by given tluit Old liody-day 
and Old Michaelmas-day were intended {Doe d. flail v. Jiensnn (1821), *4 
B. &Ald. 588; Den d. Deters v. f/opicinson (1823), 3 Dow. & By. (x. B.) 507 ; 
compare f/ogg y. Norris (1860), 2 l'\ & F. 240; Rogers y. IluV Dock Co. 
(1864), 13 W. B. 217); but not where tho agreomout is under seal (Doe d. Sjii- cr 
V. Lea (1809), 11 East, 312; compare Smith y. Walton (18.32), 8 Bing. 2>33). 
'Where tho commencement of tho tenancy is on ono of Ihu fu-ost-days. Old Stjle. 
a notice to quit at the corresponding foust-day will bo construed to monn Old 
Stylo (Denn d. Tr»Uan v. Walker (1800), Peake, Add. Cos. 191; Doe d. Ilinde v. 
'Ftnre (1809), 2 Camp. 256; Doe d. v. /'errtn (1840), 9 0. & F. 467; see 
Farley d. Canterbury Corvuration V. Wood (1791), 1 Esp. 198). 

(a) Dae d. Sjticer y. tea, supra. Tho notico may be given on Sunday 
(Sangster v, N>»/ (1867), 10 L. T. 157); see title Timb. 

(h) Page v. Moore (1850), 15 Q. B. 684. 

(c) Sideholhain y. aollnml, supra : seo Wilkins v. SPQiiiily, supra. According 
to strict reckoning tho whole of the firot day must be included in the 
tenancy (Clayton's Case (1586), 5 Co. Bcp. 1 a), so that in a tenancy oom 



Part V.— Duration of Tenancy. 

In the case of a weekly tenancy beginning, say, on Thursday, 
notice should be given for that day, but it is also good if given to quit 
“ on or before Friday *’ (rf). Any question as to the validity of the 
notice may be avoided by giving it in a general form, i.e., to quit at 
I ho end of the next comploto week of the tenancy after the data of 
iho notice («). If the tenancy agreement expressly provides for a 
■Aoek’s notice, this should be given so as to allow seven clear 
days!/). 

912. To ascertain tho effect of a notice to quit, it is necessary to 
know the day of the coromoncomeut of the tenancy. Whore the 
agreement expressly speciliea such day, the words of tho agreement 
will prevail over any contrary indication afforded by the dates for 
payment of rent (, 7 ). AVhere no day is expressly p.pecifiod, and the 
tenant enters as yearly tenant in the middle of a quarter, the 
commencement of the year depends on the manner in which rent is 
paid nr agreed to he paid. If he pays rent up to tho next quarter 
day, and then pays quarterly (^i), or if tho agreement specifies a 
quarter day as the day for first payment (i), the broken part of the 
(pmrter is neglected, and the year is taken to begin from the 
first quarter day; but otherwise the year mnn from tho date of 
tlie agreement (^■). W’^hore the tenant enters upon different parts 
of the premises at different limes, it must be at’certained which is 
the principal part of the premises in value and importance, and 
which is accessory (t), and it is sufficient if the notice is given with 
reference to the entry on the principal part( 7 a). 

913. If thore is uny doubt as to the day of the commencement of the 
tenancy, this is a matter of fact to be proved by evidence (n). The 
more specifying of a particular dalo for quitting in a notice given by 
the landlord is nut evidence that such was the date of commencement, 


iiieocing on lOtb May, tho 18th May is the Inst ihiy; but if tho tonaiicy 
co'iiinencea from 19tli May this daj’ would bo os.clu(led, and the 19th May 
M'uuld be tho kst day. 13at in pniotico the notice is given for tlie aiiniver- 
.'.ny of tho day of coinmoii(-«moiLt; eoo Roe d. Durant v. 7ke(1880), G liing. 
o'fi ; Doe d. Cornwall v. (1851), 11 C. J3. G7o ; PapiUm v. BrunUn 

(18G0), 5 11. & N. 518 ; boo Herron v. Martin (1911), 27 T. L. £. 4.')!; aa to a 
quiirterly tenancy, soo Kenipv. Derrctt (1814), 3 Camp. 310. 

(d) liaraeti v. Ooptland (1892). 30 L. 11. Ir. 412; compare D>e d. Finlai/eon v. 
Bapley (183i), 5 0. & P. 67. 

(c) Doe d. LkimjthcU v. Scolt (1830), 6 Bing. 302. 

(/) WeaUm v. Fidler (1903), 88 L. T. 769. 

(</) 8idd)olham v. Ilollami, [1895] 1 a B. 378, 382, C. A. 

(&) Doe d. Ilnleomh v. Johmtm (1806), 6 Esp. 10; Doe d. Savage y. Stapleton 
(1628), 3 0. & P. 275 ; filimmojw v. Unaerioood (1897), 76 L. T. 777. 

(«) Sandill v. Franklin (1875), L. B. 10 C. F. 377. 

(/c) Dot d. OorutoaU y. Matlbem (1851), 11 0. B. 675; Biahop y. )Frat(A 
(1853), 2 0. B. R. 287; SnndiH y. Franklin, aupra. If tho agreomont is verbal 
or imdatod tho tenancy appuxeutly comnicucea from actual entry; see Doe d. 
VomwaU y. Hcithem, aupra. 
m Di>e d. Hiapy y. Howard (1809), 11 East, 498. 501. 

(«n) Doe d. Dagget y. Snoivaon (17781, 2 Win. [ff. 1224; Doe d. Strickland y. 
^uce (1805), 6 Uost, 120, 123; Doe a. Bradford {Lord) y. BhlXiins (1806), 7 
East, 651, 355; Doe d. Kindertley y. Hnghee (1840), 7 M. & W. 130. See Doe 41 
Davenport y. Bhodea (1843), 11 AL & W. 600. 

(k) Walker y. 0ode (1861), 6 H. & N. 594. 
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nor does il throw upon the tenant the onus of proving &at the 
tenancy commenced on a different date (o); but if the date is A day 
on whicli rent has been paid, and the contents of the notice‘ore 
brought to the attention of the tenant when he is served with it, 
and he makes no objection to the date, this is pnntd facie evidence 
that the specified date is correct (p), though the tenant is not 
prooluded from afterwards disproving it(g). If the tenant is 
asked ns to the commencement of the tenancy, and specifics a 
particiiliu.' day, and notice to quit on that day is given accordingly, 
ho cannot afterwards allege that llie tonancy began on a dlileront 
day; the result is the same whether lie gave erroneous informa¬ 
tion by mistake or by design (r). But if a tenant, in giving notice 
to quit, gives it for a day previous to the end of tho year, this 
does not bind him, notwithstanding that it is accepted by the 
landlord (s). 

Where a lease is for a certain number of years and a part 
of another year, and the tenant holds over and becomes yearly 
tenant by payment of rent, the current year of the yearly tenancy 
is treated as ending on the anniversary of the commencement of 
the term and not on that of its determination. Hence notice must 
bo given foi- the aniiivorsary of the commencement of the term (a). 
But tilt! rule is different when the person holding over is not 
tho original tenant, but some person deriving title undor him, 
and then the yearly tenancy rnus from tho determination of tbc! 
lease (b): save that if an undertenant is allowed by tlio superior 
landlord to bold over, he holds according to tho year of tho 
undertenancy (c). 

When a tenant enters under a void lease, or undor an agreement 
for lease and becomes yearly tenant, he bolds on tho terms of the 
lease as to quitting. His holding determines without notice to quit 
at the end of the specified term, and if there is any fui-Lher pro- 
vibioii as to the date of quitting it applies to the yearly ti-naucy (d); 


(o) Ihf- (1. Aah V. Cdoert (1810), 2 KST, 388 ; Doc d. (Hanjt-jt v. l>'oriUt 

(1811), 18 East, 405. At one time the onus of proving tho dato incnlionod in 
the notice was hold to be on the tonunt (Doc d. l’mU%com)>c y. llariia (1784), 
cited I Tenii Rep. Jtll); see Doe d. Mattheimm v, Wri>ilitiiian (iSOl), 4 Esji. 5. 

(p) Dtie(L Lewster y. /itV/j'S (1800), 2 Taunt. 109; d. t-lar<jce v. i’arater, 
eujua; Doe d. //a/.<r v. Wimmlmell (1811), 2 Camp. 669; T/iOuku d. Jonea v. 
Thmnai (1811), 2 0:unp. 647. 

(g) Oakapple d. Green v. Copoua (1761), 4 Term Hop. 3(il. 

r) Doe (1. JSf/re y, Lamlly (1798}, 2 Jifsp. 036. 

a) Doe d. Murrell v. Mdward (1838), 3 M. & W. 328. 

(а) Doe d. IMnnami v. Dobell (1841), 1 Q. B. 806. The same inle iipjilios wheiv 
a lease d^terminrs duilng its cum'ncy in consequence of the title of the lessor 
coming to an end; e.g., xyhein a lessor, who was tenant fur life, has died. Tito 
j'emaivderinan, by accepting rent, luiopts the current }'car of the tenuuoy (/toe 
d. Jordan y. JFurd (1769), 1 ITy. Bl. 96; Doe d. C'diina v. H'elfcr (1708), 7 Torin 
Hep, 478). 

(б) Doe d. Buddie y. Linet (1818), 11 Q. B. 402; contra, in a ease where the 
wile continues in occi^tlou and pays leut after her liusband'n death (Uumpbreya 
y. Franks (1850), 18 CJ. B. 323). Moreover, if the tenant assigns while holding 
over, the assignee takes the tenancy as it exists, and tho current year daten 
from the original entry {Doe d. Caalleton v. Samuel (1806), 6 Esp. 1731. 

(e) Ke/ly V. Datterraon (1874), L. R 9 0. P. 681, 687. 

(a) Doe dL Bigge v. DeW (179.3), 6 Term liep. 471 j see p. 422, ante. 


Part V.—^Duration or TsVANor. 



but Anbject to this the current year dates from the time of entry, Baoc. s. 
and notioe to determine it must be given accordingly (e). Tenaiuv 

flromTBar' 

(iii.) Form and Construe/im of NtAy-e. to TeaXi 

914. A notice to quit need not be in any particular form(/), nor Fonn oi 
need it be addressed to the tenant by name, provided it is properly notion, 
served on him(gr); and if the tenancy was created verbally, the 
notice may be given vefbally {h). Errors in the description of the 
promises (t), or as to the Christian name of the tenant (/c), will not 
invalidate the notice if the tenant understands its effect and makes 
no objection on receiving it. In the absence of an express or 
statutory (Z) power to resume possession of part of‘the premises, it 
must be a notice to quit the whole; a notice to quit a part only is 
void (m). The notice need not state to whom the premises are to 
be given up (n), though if this is stated it should be slated witli 
certainty (o); but the notice must indicate when the premises are 
to be given up (p), and it must be expressed unequivocally. 

The notice may slate the'exact day on which the premises are to Date when 
be given up ( 5 ), or it may be expressed generally by such words premises to be 
as “ at the expiration of the present year’s tenancy.” A notice 
in the latter form is not void, because it does not purport to be 
served half a year before the end of the current year, and the onus 
of proving that it was not in fact served in due time is on the 


M Btrrsrj v. Lindtty (1841), 3 Man. & G. 408, 513. 

(/) See Easbm v. Venay fl893), 67 L T. 290. I.f it ia in writing, signnture 
is apparently not esaeuti^ (Carlctm ▼. Herbert (1866), 14 W. B. 772). But in 
Ireland a nutiua to quit an agiicultural holding must be in writing or priiitod, 
higned by the landlord or his agent, and stamim 2a. 6d. (Landlord and Tenant 
(Ireland) Act, 1870 (.33 & 34 Yict. c. 46), s. 58). For forms of notice to quit, 
see Eiicyclopmdia of Forma and Precedents, Vol. YIT., pp. 6S6 et aeq. 

(ff) Doe d. Matthewaon v. Wriyhtman (1801), 4 Eap. ■‘i. 

(A) Doe d. Maairtney (Lord) v. Crick (1805), 5 Esp. 196 ; Roe d. Bocheater (Dmn 
and Chapkr) v. Fierce (1809), 2 Camp. 96; Ilird v. Defmvielle (1846), 2 Cir. & 
Kir. 415, 420. 

(t) Hoed. Ci>x V. /foe(1802), 4 Esp, 185 (tiie notice apecifiod “The Water¬ 
man’s Arms” instead of “The Bricklayer’s Anna,” and there was only one 
house held by the tenant under the landlord); Doe d. Armstrong v. Wilkinaon 
(1840), 12 Ad. & El. 743. 

(A) Doe V. SpiUer (1807), 6 hlsp. 70 (thei-e being no other tenant of the landlord 
with the same auiname). 

(l) E.g., under the Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), s. 23. 

(m) Doe d. Morgan v. Church (1811), 3 Clamp. 71; Doe d. Rodd v. Archer 
(!811), 14 East, 245: it is the same notwithstanding that tho landlord has sold 
tlio part in respect of which notice is given, and that tho notice is given by 
the purchaser (/Vince v. Ekuita (1874), 29 L. T. 835). 

(») Doe d. Bailey v. Fttakr (1M6), 3 C. B. 216, 225. 

( 0 ) Doe d. Brooke v. Fairdough (1817), 6 1C. A S. 40 (where notice to give up 
possession to “ the rector and caurohwatdenB for tiio time being ” was insufficient, 
these persons not being a oorporaiion). 

Ip) Bee Qoode v. Ilowdla ^8%), 4 M. & W. 198, per Pabiu, B., atp. 201: 
“ Such a notice only eon be good as, on a reasonable construction of it, denotes 
an intention to give up the pramisgs at the lawful time.”_ 

(g) But where the tenant sim^y gave notice of his detire to^ quit and asked 
the landlord as to the time of qmtti^, and the landlord by his reply fixed the 
time, this cured any iuBaffi.cienoy in the notice (Oeiieral Aaeurance Co, v 
WuraUg (1896), 72 L. T. 358). 

H.L.—ZYllI. 


Q 
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party who disputes its sufficiency (}-)• But the appropriate general 
words are “ at the end of the year of thelteuancy which will upire 
next after the end of one half-year from the date of the service of 
this notice” (a); and it is usual, after first mentioning the day 
which is believed to be the anniversary of the commencement of 
the tenancy, to add these general words in the alternative, so that 
an error as to the specific day may not invalidate the notice (t). 

915. If possible, a notice to quit will be construed so as to make 
it effectual, and inaccuracies, obviously opposed to the intention 
of the party giving it, will be corrected (u). Thus a notice which 
is expressed to be for the end of the ” present ” or “ current" 
3 'ear will be effectual for the following year if this is clearly the 
intention (a); where, for instance, the current year ends only two 
days after service of the notice (b). But a notice, which is not long 
enough to determine the tenancy at the end of the current year, is 
not merely on that ground treated as a notice for the end of the 
following year (c). This will only be done if necessary to effectuate 
the obvious intention (d). A notice to quit given after the deter¬ 
mination of a term of years is not necessarily a recognition of an 
existing tenancy (c). 


916. A notice to quit must be clear and certain in its terms (/). 
It is bad if it is expressed so as to take effect on a contingency; sucli 
as a notice to quit given by the landlord if a breach of covenant 
shall be committed Q), or by the tenant when he can get another 
situation (k); or if it is doubtful whether the tenancy is to bo 
determined by notice or by surrender (/). But if a definite notice 
to quit is given, it is not invalidated by the addition of words 


(r) Doe d. Gorat v. 'I'i'mothy (1847), 2 Car. & Kir. 351. 

(s) Doe d. PhUlipe v. Butler (1797), 2 Esp. 589. 

(() Dued. Uighi v. <Sfee;(1811), 3 Gamp. 115, 117 ; Milla v. (7o/(1845), 14 
M. & W. 72, 75; Sidebutham v. IIoHand, [1895] 1 Q. E. 378, 389, C. A. 
Bee Aaliiown (Lord) v. Larke (1872), 6 1. B. C. L. 270; und compare Ftrtjiismi 
r. Daly (1873), 8 1. B. C. L. 216 (both ou the Landloi-d and Tenant (Ireiaml) 
Aot,^ 1870 (33 & 34 Yiot. c. 46), b. 58). Similarly the notiuo may stale two 
Bpecifio days in the alternative, provided it is in fact served half a yoor before 
we anniversary of the commencement of the tenancy {Doe d. Mattheu/aon v. 
Wnghtman (1801), 4 Esp. 5). 

_ (u) Doe d. Bedford [Duke) v. Kightln (1796), 7 Term Bep. 63 (whore a notice 

E ven at Miobaelmas, 1795, to quit at iiody Day, 1795, was hold good for Lady 
ay, 1796). 

(a) Doe d. WiUiama v. Smith (1836), 5 Ad. & El. 360. 

(6) Doe d. Huntinglower {Lord) v. GattZ/ord (1824), 4 Dow. & By. (K. B.) 248, 
pet Batlsv, J., at p. 249: “ It is quite sufficient if the tenant understood 
what is meant.” 

(c) Doe d. Richmond Corporation v. Morphett (1846), 7 Q.B. 677 ; JUilley. Goff, 


auj/m. 

(d) Wride y. Dyer, [1900] I Q. D. 23, disapproving of the adverse critioism of 
Doe d. Huntingtower {Lord) v. Cidliford, eupra, in Doe d. Richmond Carporatioii 
V. Morpheit, auwa. 

(e) Doe A Oodaell v. Inylia (1810), 3 Taunt. 54; see Doe d. Wikockaon v* 
Lynch (1771), 2 Chit 683. 

{f) Aheam v. B^man, Sedgwick y. Ahearn (1879), 4 Ex. D. 201, 206, 0. A. 

{g^ Muskett v. JliU (1839), 5 Bing. (K. 0.) (^4, 711. A notice to quit Berved 
during the pendency w ejoctmont for non-payment of rent ia in effect oon- 
ihional and is badv. Flanagan (1877), 111. B. 0. L. 470). 

(A) Forronce r. mkington (1811), 2 Camp. 591. 

<0 Ofordrur v. Ingrain (1889), 61 L. T. 729. 



Part V.—Dubatiok of Tenahot. 

requiring, in a notice by l;he landlord, an increase {k), or, in a notice 
by the tenant, a diminution, of rent, if the tenant stays on (1). A 
notice so expressed operates as a notice to quit, with an offer to 
grant or to take a new tenancy as the case may be (m). 

(iv.) Peraont to give and receive Koti-e. 

917. The notice to quit may bo given either by the landlord or 
the tenant (n). For this purpose the landlord is the person in 
whom the legal reversion is vested, or the person whom the tenant 
is bound to recognise as his landlord by esto})pel (p). The notice 
when once given enures for the benefit of the successors in title of 
the landlord or tenant giving it( 7 }). Similarly the notice must be 
given to the tenant or the reversioner. A notice cannot be given by 
a landlord to a sub-tenant of part of the premises so as to determine 
the sub-toiiancy, oven though the intermediate tenant has given up 
possession of the remainder of the premises (q). But where no sub- 
batting has taken place, a person who succeeds the tenant in the 
occupation of the premises will be presumed to be his assign, and 
notice may be given to him (?*). 

918. The noti^’e may bo given by the agent of either party, 
provided he is duly authorised for that purpose at the time of 
giving it. Tf he is not so authorised, a subsequent ratification of 
the notice will not make it effectual (s), since the notice must be 
one which is, in fact, binding on the landlord when it is served (t). 

(k) Ahaim v. liillwin, SeJgwtck t. Ahearn (1879), 4 Bz. D. 2Ul, 205, 0. A. A 
udlice to quit utating that in dufauU thd landloi'd will n'qiiire paj-montof double 
value M good {Ihe d. Maiihewa v. Jackaon (1779), 1 Doug. (X. B.) 176 ; Doe Cl. 
Lyater v. OoLiusin (1841), 2 (A B. 143, 14-1). 

(l) Bury T. Thompatm, [1896] 1 Q. B. (>96, 0. A. 

(m) Ahearn v. Bellman, titdywicky. Ahairn. enpra. If the tenant stays on, 
he must pay tho iiicri-.i.sod runt (Roberta y. Hayward (1828), 3 0. & P. 432). 

(n) It is inconsistoiit with a touuncy from your to year that the landlord 
should bind hiinsidf not to give notice to quit (Doe d. IVar/ier y. Browne (1807), 
8 KoKt, 105, 107). 

(v) Doe d. Oreen y. Baker (1818), 8 Taunt. 241 ; seo Burton v. Ditkenaon (1867), 
17 L. T. 204 ; and see p. 33(i, ante. When the Innillord has wanted a lease for a 
term by deud to a third party he couses to bo entitled to tiie reversion on the 
yearly tenancy, and cannot give a notice to quit to the j’early tenant ( WordaUy 
ISrcH-ary Co. v. Halford (1903), 90 L. T. 89). Where the tenancy was in 
existence at the time of a mortgage it was formerly necessary that the notice 
should bo given by the mortgagee (boo Milee v. Murphy (1871). 61. B. C. L. 382), 
unless the mortgagor had Itoeu constituted bis agent to give the notice (Stoc> 
P'lole y. Parkinaim (1874), 8 1. B. C. h. 861). Ferhap tho mortgagor while in 
posaessioii can now give tho notice by virtue of the Judicature Act, 1873 (36 ft 
37 Viet. 0 . 66), a. 26 (6)^ As to the rights of a mortgagor while in possewon, 
see title MuiriOAOB. 

(p) Doe d. Bgremmt (Earl) y. Forwoo<l (1842), 3 Q. B. 627. 

Iq) Fhuatint d. Hayton y. Benson (1811), 14 Ewt, 234. 

M Doe d. MorrU y. WiViama (1826), 6 B. & 0.41. Notice may be given to a 
widow of a deceased tenant from year to year, unless some other jierson is then 
his personal representative (/fees d. Mearay. ret(1830), 40. & P. 230; Bweeny 
V. tiioeeny (1876), 10 1. B. O. L. 376). 

(a) D<^ d. Mann v. Walters (1830), 10 B. ft 0. 026; Doe d. Lyater v. Oddwin 
(1841), 2 Q. B. 143; and see title Agency, Vol. L, p. 177. A notice giyen^ by 
an o^nt of an agent is not off<<ctual without the recognition of the prinoipiu 
(Jhe d. Ubodee v. liobineon (1837), 3 Bing. (n. q.) 677). 

(«) Seo Jones v. PMppe (1868), L. B. 3 Q. B. 667, 673. 
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Moreovert the tenant mnet have reason to believe that it is thns 
binding, bo that he may safely act on it (u), and if it is given by an 
agent having only a special authority, the fact of his agency mnst 
appear on the face of the notice; but this is not necessary if the 
agent has been held out us having a general authority (r). An agent 
who is entrusted with the management of an estate, and who has 
authority to let and to receive rents, has a general authority in 
respect of the tenancies, and can give notice to quit (a). 

919. Whore the demise is by joint tenants, one may give notice 
on behalf uf all (h), but this doctrine is confined to a common law 
notice to quit. •Where a lease is determinable under a proviso 
which allo^^s either party to determine it on notice, the notice 
must either be given by all, or the one who gives it must have at 
the time the authority of the others to do so (c). 

(v.) tierrire of Notice. 

920 The notice to quit need not be served personally upon the 
tenant ((/}. It may be served upon his agent (e), and when so 

(m) Dne d. Mann v. Waltirs (1S30), 10 B. & 0. 026; Poe d. Lyster ▼. Odldviia 
(1841), 2 Q. li. 143; Joim v. rhippt (KS&S), L. R. 3 U. B. 507, 673. 

(v) Jones V. Phipps, supra, iit p. 372 ; but ace Stnepode v. Parkinson (18741, 
8 I. R. 0. L. 561. 

(n) Doe a. Manvera [Karl) v, il/fcm (1837),_2 Mufid. & R. .'56; Erne {Earl) ▼. 

Armslrotig (1872), 6 1. R. 0. L. 279. A. recuivflr appointed by the court ia aiiuh 
an agent (If Colley (1771), SBurr. 2094 ; Doe A. Marsack v. Read (1810), 

12 Kast, 57); and the atoward of a coipoiution may be a genornl agent for this 
puipose, though nut appointed under seal (Aoed. Rorheater {Dean and Chapter) 
V. jkrrce (1809), 2 (lainp. 96 ; Doe d. Rinningham Canal Co. v. Bold (1847), 11 
Q. B. 127). Are^iui qm (rtutwho did not create the tenancy oanuot give notice 
unless he has been h«dd out ns the agent of the trustees {Eitstony. Penney {19^2), 
67 L. T. 290), os, tor instance, where he has been permitted to have the nuiuage- 
meut of the trust estate {Jones v. Phipps, supra). 

{h) Doed. Aslinv. Bummersett (1830), 1 B. & ;Vd. 135; Doed. Kindersley v. 
Hughes (1840), 7 M. & W. 139, HI; Alford v. Cickery (1842), Car. & M. 280; 
compare Doe d. UTraymun v. Chaplin (IfilO), 3 Taunt. 120 (where it was held 
that three out of four joint toiuiiits who gave the notice could recover three 
fourth parts). It is not, porhaiw, filially settled that it is unnecessary to prove 
the authority of the other joint tenants; though, if the authority of all is 
required, it may be sufficiont if they recognise the notice nftc-r it has been given 
{Goodtitle d. King v. Woadioatd (1820), 3 B. & Aid. 689; see Doe d. 

Hybonrn (1798), 2 Esp. 677); hut wis is opposed to the coses cited in note (s), 
p. 451, ante. Where joint tenants are under an agreement to quit on payment 
of an equivalent fur the crop, tender to one is sufifeiont {Lothliges v. Listee 
(1860), 1 Ti. T. 548). 

(c) Right d. Fisher v. Cuthell (1804), 6 East, 491 (proviso for determining 
lease at end of fourteen years on six months' notice in writing by landlord nr 
tenant or their respective heirs and executors under his or their remeotive 
hands; notice signed by two out of three of lessor’s executors held insuincient); 
Re VMa's Indenture of Lease, Humphrey v. Stenhury, j^l909] 1 Oh. 244 (proviso 
enabling “the lessees’* to determine lease by notice in writing requires 
signature by or under authority of both); see Quarfermatns v. Sdhy (1889), 5 
T. L. R. 22.3, 0. A. In the case of partners, authority may he presiimea {Doe d. 
BRitil V. I/tdme (1828), 2 Man. A (k. b.) 438); and generally aa to the 
implied authority of papers, see title rABTNBasHip. 

(d) A memorandum at advice should he indorsed on a duplicate of the notice 
at the time when the notice is served. The duplicate will then be primary 
syidenoe {Doe d. PulHnhall v. Turford (1882), 3 B. & Ad. 890; Doed. Fleming v- 
Besnertou (1845), 7 Of. B. 48 ; StapyUon v. Clough (1863), 2 E. A B. 933). 

(s) See Doed, Frkr t« Ongley (IraO), 10 0. B. 2A In the ease of a ootiKirafion 



Paht V.— DuRATiosr of Tcnanct. M 

Ferved it is uunecesflary to prove that it actually eame to his saor.s. ^ 

knowledge; it is sufficient if the fact of the agency is estahlished (/). Tenancy -! 
The servant of the tenant at his dwelling-house, whether this is from Tm " 
on or off the demised premises, is his implied agent to receive a to Tear, 
notice to quit, though the tenant can give evidence to rebut the 
implication (/). Apart from any question of agency, the fact that 
I he notice has been delivered to the wife (^) or servant (?/) of the 
lonant raises a strong presumption that it has reached him, 
oMpecially if an explanation of the notice was given when it was 
delivered (f); and the presumption can only be rebutted by proof 
that the notice did not come to the knowledge of the tenant at 
all(fc). 

A noiice left at a tenant’s house, but not served on anyone 
personally, is effectual if it can be proved that it actually came to 
his hands in time to give him notice of the proper length ({). 

It is not necessary that the notice should be directed to the 
tenant: it is sufficient if it can be proved, either by direct evidence or 
iiy his own admissions (m), that it was delivered to him in proper 
tinie(n). But if the tenant has disappeared, service becomes 
impossible unless the lease makes special provision for such a case, 
as by authorising service of the notice on the premises or at tha 
lessee’s last known address (o). Where the promises are held by 
two tenants jointly, the service of notice on one who lives on the 
premises is evidence that it reached the other who lives else¬ 
where (p), and apparently, even without such evidence, it is effectual 
as to both (q). 

921. A notice 'iven by the tenant can be served on the landlord Srrvfce on 
or his agent (r). If sent by post it is sufficient if it is delivered 


service should be on an officer {Doe d. Oarliale {Earl) v. Woodman (1807), 8 
Knst, 228). 

(/) Tanham v. Nu-holson (1872), L. B. 6 H. L. 661, 669; ace Jones d. Grijffitha 
T. Marsh (1791), 4 Term Bop, 464; London School Board v. Ecters (1902), 18 
T. L. E. 509; and title Agency, Vol. 1., p. 215. Consequently it is immoterial 
that the notice cnineto the knowledge of the tenant too hito to allow lov a proper 
length of BPrvice on him personally {Doe d. NeviVe v. DnnJmr (1826), Mood. & M. 
10); confrn, if the notice was oddremied to the wrong perBou {Doe d. KxHer 
Cor 2 >orafiou v. Aliiehell (1837), I Jur, 796). As to a provishm for service of 
the notice at the usual place of abode of the tenant, sco Jjtddy v. ICenncdy (1871), 
li. B. 5 H. L. 134. 

(y) Roe d. Blair v. Street (1831), 2 Ad. & El. 329; SmUh v. Clark (1640), 9 
T)owL 202. 

(A) Jones d. OriJIUha v. Marsh, SHiva. See also title Aobicui.tvbx, Yol. I., 
p. 241. 

i ») See Doe d. Buross v. Lucas (1804), 6 Eap. 163. 
k) Tanham v. Eieholson, supra. 

1) Alford T. VieJttry (1842), Onr. ft M. 280 (notice pul under door of houoe). 
«i) Doe d. Simpson v. Halt (1843), 6 Man. ft O. 796. 
n) Doe d. Matthewson v. Wrighiman (1801), 4 Esp. 5. 
p) Compare Seaward ▼. (1898),_ 67 L. J. (q. b.) 322. If the notice 

is be served on the lessee or his assigns, service on a mortgagee by aub* 
demise is ineffectual {Hogg v. Brooks (1886), 16 Q. B. 1). 266, 0. A.). 

(|>) Dos d. Bradford {Lord) v. Watkins (1806), 7 East, 551. 

Iq) Doe d. Maeahney (iord) v. Oriek (1806), 5 Esp. 196. __ 

(r) The agent must be autborised to receive a notice to quit either spednllv 
or by the course of his employment, as where he has the general managetneut 
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Sect.!, daring the last day on which service can be made, though after 
Tenancy businoss hours (x). If the posting is proved, the notice will be 
from Tear presumed to have been delivered in due course of post (t), and the 
to Year, of delivery will be the time of service (a). 


Waiver or 
withdrawal. 


Effect of 
withdrawal 
by consent. 


What acta 
amount to 
waiver. 


(vi.) iraii'cr of NtAkc. 

922. A notice to quit may be withdrawn or abandoned during 
its currency; or it may be waived, either expressly or by implica¬ 
tion, after it has expired; but no withdrawal, abandonment, or 
waiver is effoctual without the consent of the party to whom the 
notice is given (b). 

It has been held that a withdrawal of the notice by consent 
during its currency does not nullify the notice, but operates as 
evidence of an agreement for a new tenancy to take effect on the 
determination of the old one (c). After the notice has expired, a 
waiver of it can only operate by creating a new tenancy, since the 
old tenancy is already at an end (d). 

923. Questions of waiver usually arise when some act is done 
by the landlord after the expiration of the notice, which either 
necessarily or primd facie imports the recognition of an existing 
tenancy. A distress levied for rent accrued duo since the expiration 
of the notice is of the former nature, and, if acquiesced in by the 
tenant, necessarily operates as a waiver of the notice (e). But in 
other cases the primd facie effect of the act may be avoided by 
showing that it was done with some other intention; and when 
such evidence is offered it must be determined, as a question of 
fact, whether the act was intended to operate as a waiver (/), A 
mere demand of rent accrued due after the expiration of the notice, 
not followed by a promise to pay by the tenant, cannot opurato as a 


of tho estate. It is not sufficient that he collects the rents (f*earM v. Boulter 
(I860), 2 P. & F. 133). 

(«) PapUinn V. Brunton (I860), 5 H. & N. 518, 522. 

(<) Qreaham House Estate Co. v. Rosea Grande Gold Hiving Co., [1870] W. N. 
119. 

(а) R. T. Blawatane {fnhahitaitis) (1852). 18 Q. D. 388; R. v. Rtchmond 
(Recordfr) (1858), E. II. & E. ?53. 

(б) Blyth v. Dennett (1853), 13 0. B. 178; Taykur y. Wildin (1868), L. R 3 
Exoh. 303, 305. 

(e) Tayleur v. Wiidin, supra; see Fance v. Vance ^ Cl* B. 363. 

Hence a g^uarantor of rent under the old tenancy is not liable for rent under 
the new tenancy {Tayleur y. Wildin, supra). But the doctrine of a new tenancy 
was emphatically repudiated by tho Irish Oourt of Appeal in Inchiguin {Lord) 
y. Lyon (1887), 20 h. B. Ir. 474, 0. A., and the dischar^ of guanutor was 
Httributed to the variation in the position of the parties effected by 
withdrawal of the notice. See also title GiuABaMTBX, Yol. XY., pp. 481, 546 et eeq. 

{d) Jnehiquin {Lord) y. Ijyon, eupra. 

' (e) Zoueh d. Ward y. WilUngale 0730}i 1 Hy. Bl. 311. Until a new tenancy 
is created, the landlord is not entitled to distrain {Jenner y. (7ttv/y(1832), 1 Mood, 
dt B. 213; Alford y. Vickery (1842), Car. A M. 280); but submitting to a distress 
is an acknowledgment of a tenant^ {Panton y. Jones (1813), 3 Camp. 372). 
After judgment in ejectment a distress may be evidence of a tenancy, but 
it is no ground for setting aside the judgment {Doe d. Hohnu v. Darby (1818), 
8 Taunt. 588). ' 

(/) Doe d. Cheny v. Batten (1776), 1 Oowp. 243. 
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waiver for want of the tenant’s consent (^gi). But payment and Saor.'l , 

acceptance of rent so accrued due(h) requires the concurrence Tenaaof 
of both parties, and operates as a waiver (t), unless otherwise from Tear 
explained (k). So, also, does a second notice to quit given after the toYw. 
expiration of the first, since it implies that the tenant may lawfully 
continue in possession until the expiration of the second notice (1), 
unless the circumstances show that this was not the landlord’s 
intention; where, for instance, the notice is given as a preliminary 
to recovering double value (m), or where the landlord is at the same 
time proceeding for recovery of possession (n). A mere holding 
over by the tenant after the expiration of the notice does not by 
itself operate as a waiver of the notice, whethet the notice was 
given by himself (o) or by the landlord (p). Tt is a question of fact 
whether the tenant intended to avail himself of the notice to quit, 
or whether the circumstances of the holding over amounted to a 
w'aiver of the notice (g). An agreement by the landlord to suspend 
the exercise of his rights under a notice to quit—for example, 
where he promises that the tenant shall not be turned out until 
tliG premises are sold—is not a waiver of the notice, and the land¬ 
lord retains all his rights under it, subject only to the agreement (a). 


(vii.) Dispensing with Ntutitx. 

924. Where rent accruing under a yearly tenancy has not been DMoenfitiig 
paid for a long time, this will raise a presumption that the tenancy “ottce. 
has been determined (6). If at the end of a year the landlord 
accepts r. new tenant, he dispenses with notice to quit by the old 
tenant (c). But this is because there is a surrender by operation 
of law, and the immediate change of possession is an essential 


(y) Dluth V. Dennett (1853), 13 C B. 178. Authorizing tho tenant to pay an 
aiiiniity charged on tho premises is not a iccognitiun of his tenancy, so as to 
coiihUiute a waiver {Doe d. Itulh v. Stott (18’i7). 6 L. J. (o. s.) (k. b.) 110). 

(/<) Though only for a single day {Keith, Prowse A Co. v. National Telephone 
Co., [1894] 2 Oil. 147). But whore rcuthas been paid quarterly, the Bubae«iueut 
pajineut of a year’s rout in one sum is not uocessanly a waiver {London Mhool 
Board v. Peters (1902), 18 T. L. R. 509). 

(i) Qoodrujht d. Cluirter v. Cordivent (1795), 7 Term Rep. 219. "Where the 
rent is received hy an agent, there is no waivor unless ne is authorised to 
rereive it notwithstnnding tho notice {Doe d. v. Calvert (1810), 2 Gamp. 


387). 

{k) N.g., where it is accepted in lion of double rent or double value {Doe d. 
Cheuy v. Batten (1775), 1 Cowp. 213); see p. 554. post. A receipt for rent, 
stipulating that it shall nut operate os a waiver, does not require an agreement 
stamp {Doe d. WhebU v. Fidler (1835), T}w. & Gr. 17). 

(l) See Doe d. Srierly v. Palmer (1812), 16 East, 63, 56. 

(m) Doe d. Dtgby v. Steel (1811), 3 Camp. 115, 117; compare AfesMiijrr v. 
Armstrong (1785), 1 Term Rep. 53. 

(n) Doe d. JVilliams y. Humphreys (1802), 2 Rast, 237. 

(o) Qr»y V. Bampns (1862), 11 0. B. (N. s.) 620. 

(n) Jenner y. Cletfq (1832), 1 Mood. & B. 213; Cusack v. Farrell (1886), 18 
L. R. Ir. 494, affirmed (1887), 20 L. R. Tr. 56, 0. A 
{q) Jones y. Shears (1836), 4 Ad, & El. 832, 836. 

(a; irA(/mci'e d. Boult y. Symonds (1808), 10 East, 13; see London Sthool 
Board v. Peters (1902), 18 T. L. B. 509. 

(6) Stagy y. WyaU (1838), 2 Jur. 892. 

(c) Sparrow y, Hoa/ma (1796), 2 Esp. 506. 
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Bjkjt. 1 . 

Tenam^ 
from Tear 
to Tear. 


Tenancy for 
yean. 


Commcncfl- 
luent ot tcnn. 


Effect of the 
lualmment. 


element (<2). There cannot be a surrender in fiituro (e), hence tbe 
landlord’s mere acquiescence in a short notice, whether by parol 
or in writing, does not make tlie notice binding; though if the 
tenant quits in accordance with the notice, he is not liable for 
subsequent rent (/). 

Sect. 3. —Term of Ycar», 

925. A touiiucy for a term of years arises by express contmct, 
and it is essential to the contract that the commencement and 
duration of the term should be so defined as either to be certain in 
the first instance Qj), or to bo capable of being afterwards ascertained 
with certainty (h). But the commencement of the term is only 
important as an element in measuring its duration (i). It may 
commence either immediately, or from a past or future dateO‘); 
and although it is expressed to commence from a past day, yet the 
actual interest of the lessee commences only on the execution of 
the deed {k), and his liability is limited accordingly; thus he is 
not liable under the covenant to repair for matters arising before 
the date of execution (1). But under a proviso for determining the 
lease at the end of seven or fourteen years, these periods are 
reckoned from the commencement of the term (nt). 

926. It is the office of the habendum in a deed to limit the 
estate granted, and hence in a lease by deed the habendum 
should state sj'ccifically both the commencement and duration of 
the term (n). Where the term is expressed to commence “ from ” 
a specified day, this day is in strictness not included in the term, 
and the term, therefore, lasts daring the whole anniversary of the day 
from wliich it begins (p); while if it commences “ on ” a specified 


{d) JohhJtiue V. lludLeatone (1825), 4 B. & C. 922; Betadl v. Landaberij 
(1845), 7 Q. li. 088; Dae d. JJuiJdleaton v. Jolinalrn (1825), M'Cle. & Yo. 141; 
p. 551, post. 

(e) Doe d. MurrHl v. Milward (1838), 3 M. & W. 328; p, 548, post. 

{/) ahirUy v. Seivman (1795), 1 rlap. 266; comi>are Brown y, BwrtvMhaui 
(1826). 7 Dow. & By. (k. B.) 603. 

(y) See Say v. Smith (1564), I'lowd. 269, 272; ..Inon. (1674), 1 Mod. Bep. 180 
(lease inado 10th October, habendum fnjm 2Uth Novomner, without mentioninff 
the year, Toid for uncertainty); seo KirtAtp v. X>«c/e (1712), 2 Vern. 684. A 
lease is good for a term specined though it is also gninted for a further indefinite 
term {Qwynne v. Maintione (1828), 3 0. & F. 302). For forms of lease aee 
Encjclopssdia of Forms and Precedents, Vul. Vlf., pp. 109 et tap 
(A) Ooodriyht d. llaU v. Jtichardaoii (1789), 3 Term Hop. 462, 463. The word 
** term ” in a covenant means the term which the lessor purports to grant {Eoans 
V. FauoAan (1825), 4 B. & C. 261). As to the grant by mistake of a worter 
term tnan that agreed on, see Wilde v. AshUy (1838), 2 ^ur. 679. 

(0 Seo Wyburd y. Tudt (1799), 1 Bos. & F. 458, 464. 

(j) Compare p. 459, post. 

(A) Jervis V. TanJdnaon (1866), 1 H. & N. 196; see Cbopff y, Bobiiiaon (1642), 
10 M. & W. 694, 696. 

S Shaw V. Kay (1847), 1 Each. 412. 

0 Bird y. BOcer (1858), 1 E. ft E. 12. 

(n) BucJcIer’s Case (1597), 2 Co. Bop. 55 a; Burton v. Barclay (1831), 7 Bing. 
745, 757 ; Doe d. Tinmis v. Stede (1843), 4 Q. B. 663, 667; see Uue Deeds abd 
O ruEK IbstbumenTS, Yol. X., p. 473. Thu limitation in the habendum mSy, 
in a (dear ease, be oontrolled % other parts of tho instrument (Strickland v. 
MaaweU (1834), 2 Or. ft M. 639, 549). 

(o) Co. Litt. 46 b; Anon. (1773), Lofrt, 275; Acldatid y. LuUey (1839),9 Ad. ft £L 
179,394; BM CuUing v. JDorby (1776), 2 Wm. BL 1076. 



Pa»t V,— DuEAtios or Tbitakct- 

(lay, the day is included (p). But the deed must be interpreted 

BO as to give effect to the subetantial rights of the parties, and Terv <^'^7 

for practical purposes this distinction can usually be neglected (g). Tears, ■’ ' 

If in a lease by deed the term is expressed to commence 
“ from henceforth,” or " from the making hereof ”(r), or if no date 
is specified (s), it commences from the time when the deed lakes 
effect, that is, from delivery. If it is expressed to commence from 
Die date of the deed, this date is by reference inserted in the 
habendum, and the term commences on the following day(«); 
but if in such case the deed is not dated, or if it bears an 
impossible date, the term commences from delivery (Q. Where the 
tenant enters under an agreement not under seai, which does not 
specify the commencement of the term, this will usually commence 
from entry (a), but parol evidence is admissible to show when 
the instrument was intended to take effect (&). 

927. It is sufficient if the commencement of Ihe term is Cnmmence. 
ascertained with certainty at the time when the lease is to take 
effect in possession (r); hence the term may be made to commence 
after the failure of specified lives (d), or upon the occurrence of 
a future contingent event (e). Where it is to take effect after Commence- 
the expiration of a previous term, and the pi'evious term is “entat 
surrendered or forfeited, the lease takes effect on the surrender of 
or forfeiture (/), and if the previous lease has already determined, term, 
or if it is void or non-existent, the new lease takes effect 
at onee(p). 

928- The duration of the term must be either fixed by Dantion<tf 
specifying the number of years in the first instance, or 
so defined by reference to some then existing or subsequent 



(p) Co. Litt. 46 b; Clayton's Case (1585), 5 Co. Epp. 1 a. 

^9) Sidfb(^ham v. llollarul, [ISS.'i] 1 Q. B, 3T8, C. A. ; see Fiigh v. Leeds 
(Duke) (1777), 2 Oowp. 714. 717, 726; Dve rl. Cox v. Jkiy (180U), 10 East, 427; 
Wilkivson v. Gaston (1846), 0 Q. B. 137. 144, 145. 

(r) Co. Litt. 46 b; Clayton's Case, sujira; IJaoclyn v. Williama (1610), Cro. 
Jac. 258; Steele v. JUart (1825), 4 B. & C. 272, 278. 

(«) Co. Tiitt. 46 b. 


(<} Ibid.! Styles v. Wardle (1825), 4 B. & C. 908, Oil. 

(а) Doe d. ComwaU v. Afatthews (1851), 11 C. B. 675 ; compare Bandill 
Franklin (1875). L. B. 10 0. P. 377. 

(б) Davis V, Jones (1836), 17 C. B. 625. 

(c) Co. Litt. 45 b; 6h^. Toucli. (ed. Froston), 272; Jialh'a {Bishop) Case 
(1605), 6 Co. Bep. 34 b. 

(d) Oooiright d. Hall y. Richardson (1789), 3 Tonn Bep. 462, 463. 

(e) Bath's {Bishop) Case, supra; Co. Litt. 45 b. Where a mortgagor in 
poseesBion was, on default, to become tenant at a rant, it was held toat the 
mortgagee was not entitled to distrain alter default unless he bad given notice 
to the mortgagor of bis intention to treat him as tenant {O/owesY. Ilughea (1870^ 
Ji. B. 5 Exch. 160): but such a case could not now arise (see p. 336, ante). 

(/) Co. Litt. 45 b; B'roWatey v. Adams (1560), Dyer, 177 b; Chedington** 
{Reetor) Case (1598), 1 Co. Bep. 148 b, 154 b ; eontra, if the second lease is to 
I 'Ogin at the expiration of twenty-one years (the term of the first lease) {Cheding- 
ton’s {Rector) Cate, sKjm). Where the piemiaea are subject in part to lease A 
and in part to lease B, and the new lease is to begin after the determination of 
leases A and B, it will begin as to each part on toe detmmination of the lease 
of that part {Windham's (J.) Case (1589), 6 Co. Bep. 7 a). 

(p) MiRer r. Manumn'ng (1635X Cro. Cv. 367, w9. 
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bmt. s. 

Term of 
Tears. 


Leaaa 
cannot be 
perpetual. 


Term definite 
by reference 
to determin¬ 
ing event. 


Time of 
qniUing. 


oircumBtance that the exact length can be fixed with certain^ 
afterwards {h). The term may be for any length of time, however 
great, and in building lenses terras of ninety-nine years or nine 
hundred and ninety-nine years are frequently granted (»)• But 
there must be a definite limit; there cannot bo a lease in 
perpetuity {f), except by virtue of statute {k). An instrument 
purporting to create a perpetual lease at a rent would operate, if at 
all, as a conveyance in fee simple subject to a perpetual rentcharge, 
or as an agreement to convey such an estate (2). 

It is sudicient, however, if the maximum duration of the term 
is fixed. Provided this is done, the leaso may be subject to deter¬ 
mination within the period, cither directly by a provision that it 
shall determine on a given event—for instance, upon the death of 
a specified person, or indirectly by a provision that it shall continue 
only during the continuation of a specified state of affairs—for 
instance, during a specified life or lives (m), or while the lessee 
remains in the lessor's service (n), or continues to occupy the 
premises (o). An under-tenancy at a weekly rent, with a provision 
that the rent shall not be raised during the head term, gives the 
under-tenant a right to hold till the end of that term (p). 

929. A lease for a term requires no notice to quit at the end 
of the term, whether the term expires byofUaxion of time((jf), or on 
the happening of an event on which it is expressed to determine (a). 


(A) it may be fixed (0 l>y roforenco to a certainty, e.g., for the same 
term as in another mecifieu lease; or (2) by matter ex post /acfo, as where the 
term is to be from a fixed commencement for so many yoai-s os A. shall name, 
but this must be done in the life of the lessor (fiat&’a IBuluty) Cave (160d), 
6 Co. Bep. 34 b, 35 a, b; Co. Litt. 45 b; Shep. Touch, (ed. Preston), 274. If to 
a certain term the lease pniiwrts to add a term which is uncertain, it is valid 
only as to the certain term {Say y. Smith (15G4), Plowd. 2G9, 271; Qwynns v. 
Mainalone (1828), 3 C. & P. 302). 

(1) See 55 Sol. Jo. 420. 

(y) Dot d. Robertson v. flnrdiner (1852), 12 0. B. 319, 333; Sevenoakst MM- 
•tone, and Tunbridge Rail. Co. y. London, Chatfiam, and Doner Rail. Co. (1879), 
11 Oh. D. 625,635. But a lease may contain a covenant for perpetual renewal 
{Pollock y. Booth (1875), 9 I. B. Eq. 229); see p. 483, post. 

{k) Seoenoaks, Maidstone, and Tunbridge Rail. Co. y. London, Chaiham, and 
Dover Rail. Co., supra ; Manchester Ship Canal Co. y. Manrluster Raceeourse Co., 
[1900] 2 Ch. 352, per Fabwell, J., at p. 380, affirmed, 11901] 2 Ch. 37, C. A. 

(2) It would, perhaps, operate os a conveyance subject to a i-eutcharm if 
mMe by deed in favour of the lessee and his heirs (f>oe d. Rc^erlaon y. Qardiner, 
supra); otherwise it might<merateasan agreement for a conveyance (see p. 460, 
post); or, if not, a tenancy from year to year would arise on payment of rent 

i Doe d. Robertson y. Oardiner, supra; compare Re Colemnn’s Estate, [1907] 1 
. B. 488). 

(tn) Hughes and Crowther's CuseflSlO), 13 Co. Bep. 66; Wright d. Plowden v. 



377; compare Nesham v. ^Iby (1872), L. B. 13 Eq. 191. 

{n) Wrenford y. (7^2fs (1598), Cro. Elix. 6-13 (where, however, it was held that 
the lease did not determine by the lessor’s doiith). 

(o) Doe d. Lockwood v. ClarM (1807), S East, 185; see Doe d. Shaw y. Reward 
(1834), 1 Ad. & EL 300 (condition for occupation in a will). 

{p) Adams y. Caime (1901), 85 L. T. 10, G. A.; see p. 460, posi. 
to) Cobh w. Stokes (1807), 8 East, 368. 

(a) RigM'iL JS^ower y. Darby (1786), 1 Term Bep. 159,162. A lease by s 
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Bat the lessee is not justified in quitting before the end of the term Baor. 8. ' 
because the lessor has failed in the performance of a stipulation on Term of 
Ills part, such as a covenant to repair (b). Years. 


The lease may provide for different parts of the promises to be 
delivered up at different times (c), or it may enable the lessor to 
resume possession of the premises, or part of them, for building 
or other purposes, on a specified notice (d). 

Sect. 4.— Lease for Life or Lices. 

9^. k lease may bo granted for the life of the lessee or the life Natan of 
or lives of any other person or persons. In the latter case the 
lessee has on estate pur autre vie (e), and in both cases the lessee ff„ 
has a freehold estate (/); consequently it is subject to the rule 
that a freehold estate cannot be created to arise in futuro unless it 
has some preceding freehold estate to support it (p). 

A term of years, on the other hand, is not subject to this rule 
and can be granted so as to commence from a.future dato(/<). 

piartner to a firm of which he is a member detoriuiiies on the disAolution of the 
partnership (/>»e d. Wuithwan v. Mika (1816), 1 Stark. 181; Doe d. Cdnaghi v. 
Bluck{\iiiS), 8 0. & P. 464); and see title Pabtnkrsuip. 

(i) iiurjihee v. Farnawnrth (1844), 7 Man. & G. 676. 

(c) Doe d. Watvra v. Uoiighton (1827), 1 Man. & liy. (k.b.) 208. Consequently 
ejectment will lie fur tho part to Iw delivered up first, befoi-e the time for 
delivering up tho rest has arrived Uhid.). 

(d) Thu premises must be handle wanted for the purposespocified {Oough v. 

Worceater and Birmingham Canal Co. (1801), 6 Yes. 354; Ruaadl v. Coggin* 

1802), 8 Yes. 34). Tho resumption may extend to the whole of the premises 
Doe d. IFtlson {Lady) v. Abel (1814), 2 M £ S. 341; Doe A. Gardner v. Kennard 
,1848), 12 Q. B. 244; Liddy v. Kenney (1871^, L. B. 6 H. L. 134). If possession is 
resumed by an ojssignee of part of the premisos, miy liability to pay compensa¬ 
tion wiU attach to him and not to the lessor {BaJDi v. Bowses (1905), ^L. T. 801). 

(e) Co. 1 dtt. 41 b. The lease may also be for the lives of the lessee and some 
other pereuu or persons {ihad. ; Wright d. Plowden v. Cartwright (1767), 1 Burr. 

282). As to the statutory right to require production of the catui giii vie by 
the tenant pur auire vie, see title Beal Pbopbbtt and CnATTELS Beal. 

(/) As reg^ls the nature of the estate a contractual lease for life at a rent 
does not differ from an estate for life created by settlement But in fact the 
lessee for life is a tenant paying rent, and the tenant for Ufe under a settlement 
is a landlord receiving rent, and it follows from this distinction that statutory 
and other powers which are in the nature of powere of ownership are exercisable 
by tenants for life under settlements, but not by lessees for lives; seo Bottled 
Land Act, 1882 (45 & 46 Yict. c. 38), s. 2 (5), 10 (i.), 58 (1) (iv.), (v.), (yi.); 
title Sbttlemeets ; Challis on Beal Property, 3rd eu.. 310. As to a lease 
for an indefinite time— e.g., while the lessor remains vioar—giving a freehold 
ioterosi^ see Brewer v. Hiil (1794), 2 Anst. 413. 

ig) Buckler'» Caae (1597)^2 Co. Bep. 55 a, b; Barunek'a Cane (1597), 5 Cb. 

Bop. 93 b. 94 b; see title Deeds and Other Instruhents, Yol. X., p. 474, 
note (ffl). But the lease is good if the deed is delivered after the day fixed for 
its oommencemont, although it is dated before {Greenwood v. Tyoer (1620), 

Cro. Jao. 66.3; Freeman d. Vernon v. Weat (1763), 2 Wils. 165). The rule 
forbidding the creation of a freehold lease to commence in /utwro originally 
depended on (he oonsiileration that livery of seisin was uecessoir to create the 
estate, and there could not be present livery to a futuro estate (BarwieFe Oaa^ 
supra); and if the lease is c^eotual to divest the freehold out of the lessor, it is 
void beoauae the froehold would then be in abeyance; but the rule applim 
also to the creation of freehold estates by grant (Challis on Beal Fioperty« 

3rd ed., 100—106); see title Beal Paorbety Avn Ohatteu Beal. 

(h) iarvieh'a dhss, supra. 
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Star. 4 . A lease may also be granted for a term of years determinable ci. 

Lease for the death of a specified person or of the survivor of several persona; 

Life or and although the term is so long that it must necessarily exceed 

LhrcS’ the named life or lives, yet it is a mere chattel interest and is 

personal estate (i). 

How luaae for 931. A lease for life or lives should be created by deed, and 
life created, unless so created it is void at law (j); but in equity it is treated as 
an agreement for a lease (k), and the doctrine of specific performance 
applies to it. Consequently, if it is of such a nature t^t the court 
would order specific performance, the lessee can obtain the grant 
of an effectual lease, or, without this being done, the informal lease 
is, for the purpose of any question arising in a court which has 
j urisdiction to order specific performance, equivalent to a lease by 
deed (Z). Cases of this kind occur when a landlord lets a house and 
agrees not to raise the rent as long as the tenant pays it regularly (m). 
Provided that the agreement is in writing, it operates as an agree¬ 
ment to lenso for the life of the tenant (n), subject to regular 
payment of rent, and, for most purposes, is equivalent to a formal 
lease by deed for the tenant’s life (o). 


(i) Since a tern of years, however long, does not carry any freehold interest, 
a Buosequent vested freehold estate is treated as an estate in pofeession, and can 
ho created without infringing the rule against the croation of Ireehold estates 
in futuro ; and this led to a distinction between short and long tor'mB dotemin 
able on lifo. Tn a limitation to A. for twenty-one years if he shall so lont? live, 
and after his death to B. in fee simple, there is a reasonable possibility that A. 
will survive the twenty-one years; couscquontly the rumainder to B. is 
contingent, and there being no preceding estate of freehold to support it, it is 
void in its inception; the limitation attempts to create a freehold •» futuro. 
But if the term is so long that there is no reasonable probability of A. surviving 
it—and for this purpose e^hty years is sufficiont—the remainder to B. is treated 
as vosted. Consequently it takes effect as an immediate freehold in B. and the 
limitation is valid (Fearno’s Contingent Beinainders, 24; Challis on Beal 
Property, 3rd od., 129, 130; see title Bkal Fbofeuty and Ghatiei.e Beal). 
A lease for years if the lessM so long lives, with remainder over, will bt 
construed so as to give the residue of the tonn after the lessor’s death to tho 
remaindormau {WriyTit d. 1‘lowden v. Cartwright (1757), 1 Burr. 28i'). 

(j) Beal Pro^rty Act, 1845 (8 & 9 Viet. c. 106\ s. 3; see Doe d. Warner v. 
Browne (1807), 8 East, 163 ; Diuee v. Iht d. East India Co. (1859), 1 L. T. 345. 
347, P. 0. In Ireland a freehold interest can be created by note in writing signed 
by the lessor (Landlord and Tenant (Irelund) Act, 1860 (23 & 24 Viet. c. 164;, 
B. 4; Wood V. Davis (1880), 6 L, B. Ir. 60). For form of Imae for lives see 
Enoyclopmdia of Forms and Precedents, Vol. VII., p. 272. 

(A; Parker v. Tastoell (1858), 2 De G. & J. 559. 

(i) Wdsh v. Lonsdale (1882), 21 Gh. D. 9, 0. A.; see p. 367, ante. 

im) This is so, although the tenancy iaprimd fade a weekly tenancy (Adaitni 
V. Cairm (1901), 85 II ’£ 10, C. A.}. In Hdmts v. Da^ (1874), 81. B. 0. L. 235. 
the court was equally divided as to whether a piovision fox indefinite con¬ 
tinuance of the tenancy was repugnant (o a in’koAfade yearly tenancy and 
therefore void. 

(n) If the lessor hM only a leasehold interest, the tenant will be entitled b* 
hold for the residua of the term, if he so long lives IKusd v. Watson (1879), 11 
Ch. D. 129,0. A.). 

(o) Zimbler v. Atnhams, [1903] 1 E. B. 577, 0. A.; Be Coleman^s Estate, 
[1907] 11. B. 488; oompore Austin v. Newham, [1906] 2 K. B. 167. Fomerly 
a distxQotipn was iwe fur ibis purpose between executory agreements for a 
lease ef which a court of equity would nunt specific perfomanoe {BrowKKS v- 
^isfnsr (1806), U Ttt. IM, *09; A Kimfs Ltasshold Estaia, Ex pearls EastoJ 
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032. A lease foi’ the life of the lessee should exprewly state in Scot. 4 
the habendum that he is to hold during his life; but a lease for tn 

life without mentioning the life which is to define its duration will be Ufis or 

deemed to be for the life of the lessee (i>); unless the lessor might litres, 

lawfully grant a lease for hie own life, but not for the life of the liw^uu 
bssee, and then the lease will be taken to be for the life of the beq[>eciaed. 
lessor (q). Similarly, where the lease is for the Uves of others than 
the lessee, the lives must be mentioned in the habendum (r). Bach 
leases, and also leases for a term of years determinable on lives, 
frequently contain a covenant for renewal on the dropping of any 
of the lives (s). Upon an assignment of the lease with a covenant 
that the lease is a valid and subsisting lease for the Uvea mentioned 
in it, there is no implied covenant that all the original lives are still 
in existence (t). 


Sbci. 5 .—Covenants for lienewal. 

933. A lease may contain a covenant on the part of the lessor (a) Effect iff 

that he will, at the end of the term, or at some stated period witl^ oovemut foi 
___renewal. 

Londun Bail. Go. (1873), L. E. 16 _Eq. 621), and matranioutM whiuli were intended 
to pass a preaout mtereet, but wbiuh were void at law because not made by deed 
(C'Aei/ttre Linn Cummiltee v. Lewis & Co. (1880), 60 L. J. (q b.) 121, C. A.); and 
the former weie oshibted, but not the latter. In accoidanoe, howevea*, with the 
doctxme of Parker v. TasweU (1858), 2 De Q. & J. 559, botii executory agren- 
meute, and invaUd loaeea which operate in equity as agreements, are equally 
entitled to the bonofit of epecific perfoimance {Ztmhkr v. Abrahams, [1903] 1 
K B. 577, 0. A.; see Mardell Uurtis (1899), 43 Sol. Jo. 587). Where tne 
agieeniout is not caimble of spodiic performance, thou the tenant, on payment 
of leut, bocumos tenant fiom 3ear to year or for other periodic period according 
to the computation of the rent; see Poe d. Warner t. Browne (1807), 8 East, 

165; p. 440h ante. It the duration of the lease is made dependent on the lessor’s 
power of letting, the lease is void for uncertainty ( Wood v. Btard (1876), 2 Ev. D. 

30). It has boon held that such an agieement is merely puiNOuol, and is not 
binding on a purchaser of the reversion whether with or without notice 
(Baberts v. Tregaslas (1878), 38 L. T. 176; sed quaie). 

(jb) An estate for a man’s own life is deemed to be greater than an estate for 
the mo of another; and since tho lease is to be construed most strongly against 
the grantor, it is the lessee’s hfe which sots the measure of (he term (Oo. Litt. 

41 b, 42 a; see Be Cdeman’s Estate, [1907] 11. E. 488). In a demise by A. to 
B. lor the toim of “his” life, the word “his” will usually be referred to B., 
but it will be referred to A. if it appears upon the whole instrument that such 
was the intention {Doe d. l\ilchard v. Dodd (1833), 5 B. & Ad. 689, 693). 

(}) Co. Litt. 42 a; and see Doe d. Bromfidd v. NmtfA (1805), 6 East. 530, 
where the lease was held to be fur the joint lives of the lessor and the lessee. 

(r) The habendum will be, in a lease for lives, “ during the lives of A. B. ft 
0., and the lives and life of the survivors and survivor of them”; and in a 
lease foi years determinable on Uvev, “ for the term of [99] years if A. B. ft C. 
or any of them shall so long live.” If no reference is made to survivors, it 
seems that these two forms of limitatiou have different effects. Thus, undOT a 
lease to A. during the lives of B. ft C., A. will continue to hold during the life 
of the survivor; but otherwise where the lease is for 100 years if B. ft 0. ahaU 
so long live {Dradnet's Case (1592), 5 Co. Eep. 9 a; Ilt^hes and Orowther's Case 
(1610), 13 Co. Eep. 66). Where one of the specified lives is not in being the 
lease is valid for the other lives {Doe d. Pmbarton v. Edwards (1836), 1 M. ft W. 

653). 

(s) See the text, infra ; Eneyolopsedia of Forms and Frecedents, YoL TIL, 
vp. 274, 278. 

ft) Cbatea v. Oollim (1871), L. B. 7 a B. 144. 

(tt) As to options to renew, see p. 393, ants. The Uaior eannot deal with the ' 
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sik71,6. the term(v), grant a renewal of the lease if so required by the 
CoTenautB lessee iw). Such a lease confers on the lessee an immediate term 
ibrRenewal \vith a right to the farther term; and this right will, in the event 
of his death within the term, devolve upon his personal represen¬ 
tatives («). But, if the lease is granted in the exercise of a power, 
the covenant cannot be enforced unless, at the date of renewal, the 
renewed lease is one authorised by the power (a). 

Observance of 934. The covenant usually requires that the lessee shall give 
coitions by notice of his intention to take a renewal before the determination of 
the term, and, when this is the case, ho will lose his right if he 
foils to give the notice in time (b); and if the renewal is made con¬ 
ditional on the observance of his covenants by the lessee, such 
observance is a condition precedent to the right of renewal, and the 
right of renewal is not enforceable if at the time for renewal there is a 


property in prejudice of the le^seo’s rights under the cuvonant for r(>n3WBl: see 
A.-O of the Straits Settlements v. Wemyss (1888), 13 App. CJaa. 192, P. 0. 

(v) Where the lease is i-enowable at the end of any of certain periods, as at 
the end of every fouiteeu years of the term, the lessee can require renewal at 
the end of any such period notwithstanding that ho has missed previous periods 
{Bogg V. Muihtnd Bail. Co. (1867), L. II. 4 hlq. 310); unless on the terms of the 
covenant he is bound to miew, if at nil, at the end of the various periods in 
order {Itubwg v. Jervoisc (1786), 1 Tenn Hop. 229). On renewal of a lease 
for three lives, the renewal need not take iduce as each lifo drops, but the lessee 
may wait for two lives to drop {Sa’inburne v. Mtlburn (1884), 9 App. Oas. 844); 
unless the language of the covenant requires a diiferont construction {Utissaj v. 
JDomvile, [1903] 1 I. E, 265, 0. A.; DomviU v. CallweV, [1907] 2 I. R. 617; see 
Beid V. Blagrace {1831), 9 L. J. (o. a.) (cii.) 245; Mojewell v. Ward (1824), 13 
Price, 674); as to a right of renewal for one life only, see Walmesleg v. Pilkington 
(1866), 35 Beav. 362. 

(w) On notice to renew being given the contract for renewal becomes binding 

on the lessee {Dawson v. (1802), 29 L. R. Ir. 211). As to the considera¬ 

tion for an agreement to lenew, see Richardson v. Sgtlenham (1703;, 2 Vern. 
447; Roibtrison v. St, John (178fi), 2 Bro. G 0. 140: BsJshaw v. lieilford Leoel 
{Oovemor & Co.) (1759), 1 Edou, 346; Dowling v. Mill (1816), 1 Uadd. 541; 
Croftm V. Ormsby (1806), 2 8ch. & Lef. 683. \Vhei-e the lessee is bound to 
renew under a penalty, this does not give him the option to pay the penalty 
and not renew {Reid v. Blagrave, BUjara) ; and os to a penalty on failure to renew 
in time, see Doneraile {Lord) v. Chartres (1784), 1 Ridg. l*nrl. Rep. 122. 

(as) Hyde v. Skinner (1723), 2 F. Wms. 196. 

(o) Oas Ligld and Coke Co. v. To>vse (1887), 35 Ch. D. 519; Doe d. Bromley v 
B^ison (1810), 12 East, 305; Dowell v. Dew (1842), 1 Y. & 0. Ch. Caa. 345; 
Salomon v. Sopioith (1877), 35 Ij. T. 826, C. A. ' 

(5) Bayly v. Leominster CorTporaiiun {V182), 1 Yes. 476; Wight v. Hoptioun 
(£arf) (1864), 4 Mai^, 729, H. L.; NicMson v. Smith (1882), 22 Ch. 1). 640. 
Relief will not be given in equity against faihrro to give the notice in time 
{Edton v. Lyon (1798), 3 Yea. 690; London {City) v. Mit/ord (1807), 14 Yes. 
41); save under special circumstances {Boss (Earl) v. Worsop (1741), 1 Bro. 
Pori. Caa. 281; Btatham v. Liverpool Docks {Trustees) (1830), 3 Y. & J. 565; 
Hunter v. Hopetoun {Earl) (1865), 13 L. T. 130, H. L.). Where notice to renew 
a lease for lives is to be given within six months after the dropping of any 
life, relief will not be given on the gtoond of ignorance of the death if the lessee 
mi^t with reasonable diligence have discovered it {Harries v. Bryant (1827), 
4 Russ. 89); and generally accident will not entitle the lessee to time for 
renewal unless it could not by reasonable diligence have been avoided {Btid v. 
Blagrave, supra; see Maxwell v. Ward, supra), but contra in a caso of suiprise 
tFirman v. Ormonde {Lord) (1829), Beat. 347). Ponnerly relief against failure 
I to renew was gmited(jbennon v. Napper (1802), 2 Sob. & Lef. 682), but this ease 
’^ww overruled (Reid r Blagrave, etipra). As to laches in applyii^ for renewal, 
see p. 880, emk; oompare Baldwin v. Bridges (1886),L. k GK temp, Fho^ 40B. 



Pabt V.—Duration of Trnanct. 


468' 


subsisting broach of covenant (c), even though it is not a serious 
breach (f0- But if the new lease is to be granted on payment of a 
sum of money, and it is not stipulated that this shall be paid 
before the expiration of the old lease, it is sufficient it it is paid on 
the granting ^ of ^ the new lease notwithstanding that this is 
after the expiration of the old term(c). If the renewed lease 
is not conditional on the observance of covenants, the court 
will not refuse to enforce the renewal on the ground of breach of 
covenwt unless the breach is serious and wilful, or unless the lessor 
could immediately put an end to the renewed lease under a proviso 
for re-entry (/). 

935. The covenant may be a covenant for perpetual renewal (^), 
but the court will not give it this eiTeet unless the intention in that 
behalf is clearly shown (h); as, for instance, whore the covenant 
expressly states that the lease is to be renewable for ever (i). A 
provision that the new lease shall contain the same covenants 
as the old lease does not entitle the lessee to have the covenant for 
renewal inserted, so as to give him perpetual renewal (j), unless 
the provision expressly includes this present covenant ” (kj. The 

(c) Job V. Banisbr (1856), 2 K. & J. 874; Finch v. Undcrioood (1876), 2 
Ch. D. 310,-G. A.; Baistin v. Hidwell (1881), 18 Ch. P. 238; GreoiUe v. Parker, 
[1910] A. C. 88i), P. G.; see Thotnpatfn v. Guyem 0831), 6 Sim. 63; or it may 
no ooMontial, on the constniction of tho ooveuant, that there shall be no breach 
lit the time when tho now lease is applied for (see Baatin v. Bidwtil, supra, at 
pp. 231, 232). 

((f) Fihtfi V. Underwood, sajvra; contra, where the pcrfomianco of the 
covonauts is not a condition precedent (//are y. Burges (1837), 5 W. B. 686, 

U. A.). 

(e) Nicholson v. Smith (1882), 22 Ch. D. 640. The lessor cannot require pay¬ 
ment of a collateral debt as a condition of renewal {Fitzgerald r. Carew (1839), 

1 I. l<ii. 11. 310). 

(/) Hare v. Burges, sii/ira ; see Grevil/e v. Parker, supra. 

u/) The covenant is nut open to objection on tho ground of perpetuity {Bridges 

V. IJitchcock (1715), 3 Bro. Pari. Gas. 6), unless the persons entitled to renewal are 
an unascertained cluss {Hope v. Gloucester Carpa^ion (1855), 7 De G-. M. & G. 
647, G. A.); SCO also London and South Western Bail. Vo. v. Oomm (1882), 20 
(Si. D. 362, C. A., per Jessel, M.R., at p. 372; Muller v. Traford, [1901] 1 Ch. 
51, 61; and title Peupetuities. 

(A) Baynham v. Gvy’a Hospital (1796), 3 Ves. 293, 298; Moors v. FdU^ (1801), 
6 Vos. 232, 237 ; Iggulden y. May (1804), 9 Vos. 323,330; Broton v. T(^Ae(1834), 

2 Cl. & h'in. 396, 416, H. L.; ^vinhurne v. Milhurn (1884), 9 App. Gas. 644; 
compare Smyth v. Nangle (1840), 7 01. & ITin. 403, U. L. As to an agreement 
to grant a term whore tno lessor holds for lives with perpetual renewal, see 
Leathern y. Alien (1850), 1 I. Ch. B. 683. 

(t) London {Gity) v. Milford (1807), 14 Ves. 41; Nkholsm v. Smith, sujira ; see 
Atkinson y. PUIsuvrth (1787), 1 Bidg. Pari. Bep. 449; Palmer v. HamiUon (1703), 2 
Bidg. Farl. Bep. 333. An express covenant to renew is not essential {Chambtrs v. 
Gauseen (1814), 2 Jo. & Lat. 99); and it seems that the habendum may be so 
framed as to aniniint to a covenant for perpetual renewal {Sheppard v. JDoolan 
(1842), 3 Dr. & War. 1). 

{j) Hyde v. Skinner (1723), 2 P. Wms. 196; Trition y. Foote (1789), 2 Bro. C. a 
636; Buuell v. Barvnn (1767), 2 Bro. 0. 0. 689, n.; Lewis v. Stmitnson (1898), 
67 L. J. (Q. B.) 296; comparo Swan r. Caldongh (1834), Hayes & Jo. 607. _ 

(A) Hare v. Burges (185t), 4 K. & J. 43. A covenant to renew “ from time to 
lime” (Furnival v. Crew (1744), 3 Atk. 83), or ” at any time ” {Capper Mining 
Co. Y. Beach (1823), IS Beav. 478), will be a coYenant for perpetw renewal 3 
on the whole language it means ” to renew and continue xenewing,” but not 
otherwise {Brown v. Tighe, supra, at p. 419). 


Bacrr. 6. 
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Bkot. s. 

ComuitB 
for Renewal. 

Underlease 
with eorenant 
for nnewal. 


teat. 


intention to renew perpetually must be clear on the language of 
the lease; the fact that several renewals have been granted is 
not admissible to explain the intention of the parties to the 
lease (Z). 

936. A lessee holding for a term or for lives with a covenant 
for renewal may underlease upon similar conditions, and it is 
nsuedly provided* that the underlessee shall contribute to fines (m); 
but, where an imderlessor covenants for renewal at the same rent 
or fine if he obtains a renewal of his own lease, and he can only 
obtain such renq,wal on payment of an increased rent or fine, the 
underlessee is not bound to contribute to the increased rent or 
fine(n). If the lessor covenants to do his utmost to procure a 
renewal of his own lease he must offer a reasonable fine for 
renewal (o). 


Part VI.—Rent. 

Sect. 1. —Nature and Reservation. 

937. Bent—that is, rent-service—is the recompense paid by the 
lessee to the lessor for the exclusive possession of corporeal here¬ 
ditaments. It need not consist of the payment of money. It 
may consist in the render of chattels (p), or the performance of 


(Z) Bayiiham v. Oiiy'a Jlt>a(ntiil jns6), 3 Vos. 293, 298; seo Sadlier v. 
(1853), 4 H. Cas, 435,407; aiul title Deeds ak d Otjier Insthuments, Vol. X,, 

p. 453, note (t). The Wrdon of strict proof of the right to a nmewal lies ou the 
lessee r. Milburn (1884), 9 App. Gas. 844, 850). 

(ffi) The underlessee contributes in proportion to the quality and quantity of 
land comprised in his underlease {b'rankfvrt {Loinl) t. Thorpe (1813), 2 Hall & B. 
372, 379; Ourry v. Stanley (1833), Hayes & Jo. 487; Mofony v. Scollard (1848), 
12 I. £q. R. 93; Orr v. LUtlewood (1881), II T. Oh. R. 502); or in projwrtion 
to his interest {Charlton v. Driver (1820), Bmd. & Bing. 315; soe Chdlon 
Fleming (1836), 8 yim. 105); aod see M'Nulty v. UamiU (1815), Beat. 544, 
and as to interost on fines, see Brahagon v. Lucan {Lord) (1849), 12 I. Eq. R. 
432. As to the underlesseo's right of renowal, see Morgan t. (htrley (1851), 
11. Ch. R. 482; and as to his liaoilitv to accept renewal, see Cnrry v. Stanley, 
supra; Pilson v. Spratt (1889), 25 li. It. Ir. 5. The underlessoo niW forfeit hih 
right of renewal by non-payment of fines {Hunt v. Sayers (18.32), Hayes, 590: 
OuUen T. Leannrd (^1842), 5 I. £q. R. 134 ; Cheaterman v. Maun (1851), 9 Hare, 
206); but the notice requiring payment must be distinctly proved {Lawless v. 
Qrogan (1837), 1 Dr. & Wal. 5.3; compare John v. Armstrong (1834), L, A 0- 
temp. Plunk. 392; Slatham v. LiverpoU Dock Co. (1830), 3 Y'. & J. 565); and 
as to renewal by lessee and sub-lessee, see MDonnell v. Burnett, Burnett v. Ooiuy 
(1841), 4 1. Eq. R. 216; as to the person entitled to arrears of fines, see He 
BrinMey's Ketaie (1868), 16 W. R. 356; and as to apportioning liability for fines 
ameng oenefioianes^see Re Haring, Jmnev, Baring, [1893] 1 Oh, HI. 

' (n) Evane v. WaUhe (1805), 2 Sch. A IiOf. 519 (mcreasod rent); Bevdt v. 
//tu«ey(l6l3), 2Ball&lp. 280; l/nodn'r. Rfaeii/rW (1815), Beat. 522; Thamat 
▼. Bums (1888), 1 Dr. A Wal. 657 fim^reased fine). It seems that snch n 
covenant does not hind the assigns of the oorenantor {Muller v. Trafford, [1901 j 
1 Oh. 54^ 

(o) Simpson v. Clayton (1838), 4 Bing. (». a) 758. As to renewal token by 
the lessor to a trustee lor nis wife, see Lwmley v. Timms (1873), 28 L. T* 603, 
0. A. 

(P) bens, spun, horses, or wheat (Co. Litt. 142 a; see PUeher v. Tevtg 
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services (q). The possibility of distraining is the mark of rent, and Ssoi. l. 
hence it cannot be reserved out of incorporeal hereditaments, inas- Nature aud' 
much ns upon these the lessor cannot distrain (r); but it may be Reaervatloii. 
reserved out of a remainder or reversion, since the lessor can dis- — 
train when the property falls into possession («). Bent does not 
necessarily represent the annual produce of the land; a royalty, 
notwithstanding that it is reserved in respect of substances which 
are taken from the land so as to cause its permanent diminution, is 
a true rent (t). A single rent reserved in respect of the whole of 
the demised land issues or becomes due out of every part of the 
land, and therefore tho lessor can distrain for it on any part (u). 

But in a single lease separate rents may be reserved in respect of 
different parts of the demised premises (a), and may be made pay< 
able at different times (&). 

938. Since a rent can only be reserved on a demise (c) of Pajmenti 
corporeal hereditaments, the following payments, though recover- 
able by virtue of the contract, are not rent:—Payments reserved on 


(1692), 4 Mod. Rep. 71). In London v. Carne (1670), 2 Wins. SaumL'fed. 1871), 
485, a roserviitinn in a lease for lives of a heriot payable on tho doath of each 
losseo was treated as a rent, and tho horiots wore not payable alter the detor- 
inination of the term in tho lives of the lessoea. 

(y) Kg., shearing sheep (Co. Litt. 96 a); d. Tucker v. Mtirae (1830), 1 
B. & Ad. 365 (cailying coals); Doe d. Edntg v. Benhatn (1845), 7 Q. B. 976 
(cleaning a church); Marlharoitgh (DuAe) r. Oabom (1864), 5 B. & S. 67 (work 
with horst's and cart). Reservation of smt to tiie lesiior’s mill is in the naturo of 
lent {Vyvgun v. Arthur (1823), 1 B. & 0. 410). But the lessor caiiuut reserve 
as rent a right involving tho actual use by him of the land, as the vesture or 
horbago; see do. Ijitt. 142 a, where such a right is called " parcel of tho annual 
pi-ollts.'* This phrase is, however, misleadiiig, for the lessor can reserve part of 
tho produce if it is delivered by the lessee, as in corn rents; see St. Grose 
Ilospital {Maaler etc.) v. De tValden [Lord Uomtrd) (1795), 6 Term Rep. 338, 
313; but reservation of the actual use of the land is repugnant to the gi'aut 
(Co. Litt 142 a). 

(r) “ A rent must be reserved out of the binds or tenements wherounto the 
loHsor may have recourse or resoit to distrain” (Co. Litt. 47 a; Batt’e Case 
(1600), 7 Uo. Rep. 23 a). See title Distress, Yol. XI., p. 122 ; and as to the 
(lidtiiiction between rent-service and ront-chaige, see titles Di.stre8S, Yol. XI., 
p. 119; RBTrrouARQES and ^V;Nr!r(T{TTEa Rout might formerly oxirt without 
a power of distress as rent sec, but this was abolished; see the Landlord and 
Tenant Act, 1730 (4 Ctoo. 2, o. 28), s. 6. Apparently the Grown can reserve 
rent out of incorporeal hereditaments, since it can distrain on any lands of tho 
lessee (Co. Litt. 47 a, note 284). 

[s) Go. Litt. 47 a, 142 a. 

(f) B. V. n’ffltlwooft, JJ. V. Eeeriat (1847), 10 Q. B. 178, 21^; see Danid v. 
CrocM (1844), 6 Q. B. 145; Burrs v. Lea (IHOl), 33 L. J. (uu.) 437. 

(u) Hargrave v. Shewin (1826), 6 B. & 0. 34; Curtia v. SpUtg (1835), 1 Bing. 
(K. 0.) 766, 760. 

(а) Knight's Gase (1588), 5 Co. Rep. 54 b, 55 a; Qilbcrt on Rents, 34, 36. 

(б) Goamher v. Howard (1846), 1 C. B. 440. 

(e) Hence, Bums reserved as rent on a mere agreement for a lease under 
which the intending lessee had entered could not formerly bo distrained for 
[lleganv. /oAtuon (1809), 2 Taunt. 148; Dunk v. HmUr (1822), 5 B. & Aid. 
322; Regnart ▼. Porter (1831), 7 Bing. 451) until a yearly tenanoy had arisen by 
payment of one of such sums; but usually such an agreement can be speoiflcally 
DDforoed, and, if so, it is eq^uivalont to a lease, and the lessor has the remedy 
of distress ( Walsh y. Lonsdale (1882), 21 Oh. D. 9, 0. A.; see p. 367, ante). Av 
to reservation of renti see idso Inehiguin [Bari) v. BwwAl (17v5)i 3 Bidg. Bsrl. 
Rep. 376,418. 
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the grant of a licence for the use of premises, not giving the right 
to exclusitre possession (<2); payments reserved on a lease of an 
incorporeal hereditament (e); payments reserved on a lease of 
chattels (/); payments, not included in the reservation, which are 
agreed to be made in addition to the rent {g ); and payments by way 
of increased rent which the lessee agrees to make subsequently 
to the demise {h). 

939. Where a single rent is reserved on a lease of land and 
incoiqrareal hereditaments (i), or of land and chattels {k), the rent will 
be treated as issuing out of the land alone (2). If the titles to the 
land and chattels are severed, either the rent will be apportioned, or 
a new agreement will be inferred under which the tenant takes the 
laud at a reasonable proportion of the rent from the person entitled 
to it, and agrees to pay the remainder as compensation to the person 
entitled to the chattels (ni). 

940. The rent must be certain, or must be so stated that it can 
afterwards be ascertained with certainty (ti). For this purpose 


(d) Hancodt t. (1863), 14 C. B. (x. 8.) 634; compai'o S^by t. Greavet 

(1868), L. 11. 3 G. F. S94, whore exclusive possessiun was given ul part of a 
rooni in a fuctory. 

(e) a fair {JnueVa Case (1588), 5 Co. Bep. 3 a); or titho.<) ( IVindsor (Dean 
and 0/uipier) v. Omer (1671), 2 Wins. Baund. (ed. 1871) 696; Oanhmr v. 
Williamson (1831), 2 B. & Ad. 336,339); or an easement (lluszani v. Cajiel (1S28), 
8 B. & G. 141,150; afrumed (1829), 6 Bing. 150, Ex. Ch.). But the lease loaves a 
reversion in the owner to which, the payments in the nature of rent are aibiclied, 
and the right to receive them ])assea to the assignee of the reversion (llastinys 
(Lord) 7. North liaatern Itailway, [1898] 2 Ch. 674, 678; afCrmod, [1899] 1 Ch. 
656,665, G. A.). _ A payment reserved on the grant of an casoinciit by a tenant 
will cease with his tenancy (Jones v. Dorothea Co. (1887), 58 L. T. 80). 

(/) See spencer’s Case (1583), 5 Co. Bep. 16 a. 

(y) Smith V. Maplehark (1786), 1 Term Bep. 441, 445; see Cox v. Harper, 
[1916] 1 C9i. 480, G. A. (payment in lieu of premium for the purchase of good¬ 
will). 

(A) Holy V. Roebuck and Palmer (1816), 7 Taunt. 157; Donellan v. Beu'f (1832), 
3 B. & Ad. 899, 905; Lambert v. Norris (1837), 2 hf. & W. 333. To mako the 
increased payment a tioie rent tliere must bo a now <h>iuiso; see Foquet v. Moor 
(1852), 7 ExcL 870; compare Phillij-a v. Miller (1875), L. R 10 0. F. 420, 
Ex. Ch. 

(»} Smith V. Bowles (1617), 2 Boll. Ahr. 451; to bo effective ns to the 
incorroroal hereditaments the lease must be by deed (Gardiner v. WWiamami, 
suprei), unless the incorporeal hereditaments are appui'lenant to the laud; see 
p. 384, ante. 

(A) CoIHtu v. Harding (1598), Cro. Eliz. 006, 607 : Farewell v. Dickenson (1827), 
6 B. & 0. 251. 

(T) Read v. Lawnse (1562), 2 Dyer, 212 b; Farewell v. Dickenson, supra, at 
p. 257 ; Brown v. Peiu, [1906] I Q. B. 346, 354; aiflimed, [1900] 2 a B. 663, 

O. A. Thus rent for furnished lodgings (Newman v. Anderton (1806), 2 Bos. i& 

P. (w. B.) 224), or for part of a faotory with a supply of power (Selby v. Qreavrs, 
su^tra; compare Bentley Breakers v. Meteal/e <fc Co., [1906] 2 K. B. 648, 0. A.) 
con be distrained for, and is recoverable uotwithstandibg the prenuses an 
destroyed by fire (Marshall v. SchoJieU «fe Co. (1882), 62 L. J. (q. b.) 58, 0. A.). 

(m) Salmon v. Matthews (1841), 8 M. & W. 827, 833. 

(a) Go. Liti. 142 a; see Parker v. Harris (1692), 1 ^Ik. 262, where a reserva¬ 
tion alter the rale” of £18 per annum was held void for imiHirtainty; sed 
queers. If the rent though at first uncertain is afterwaids ^ed, this will operate 
as a new demise; see ?ra^<o/< v. Wattd (1853), 6 Ezoh. 335, 339. The rent may 
be fixed by arbitration; see Daly v. Duggan (1839), 1 1. Eq. B. 311; W an 
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it is sufficient if by calculation and upon the happening of certain 
events it becomes certain; and provided it can be so ascertained 
from time to time, it is no objection that the rent is of fluctuating 
amount (o). 

941. An agreement for reduction of rent requires to be in 
writing (j>), but it may bo unenforceable for want of considera< 
tion (q), and the mere payment and acceptance of tiie reduced rent 
does not operate as a now demise (o). An increased rent can bo 
agreed upon verbally, provided the consideration on the part of the 
landlord, such as the execution of improvements, is to be per¬ 
formed within a year (Jb ); but it can only be rdcovered on the 
agreement and does not pass with the reversion (c). As in the case 
of reduction of rent, the mere change of rent does not operate as a 
new demise (d). 

842. The reservation of rent usually commences with the word 
‘ paying ” or “ rendering ’’ therefor, and these words, in addition to 
ci'('aling a rent for which the remedy of distress will lie, create, if the 
lessee executes the lease or a counterpart, a covenant for its pay¬ 
ment (c), though an express covenant is usually inserted in the 


ii^rcenient fur u lease at a rent to be lixed by arbitration will not bo specifically 
ciifuiccd if thuailjilratiuu is improperly conducted (C'AtcAefllerv.A/^fnjire (1830), 
4 lUi. (N. 8.) 78,11. L ). 

(o) lie K.r.jht, Kx }iarte Voisei/ (1882), 21 Cb. D. 442, 458, C. A-; see Co. Lilt. 
(Hi a, whore the service of phciii'iii^ "all the sheo]i iiastiuin" within the lord’s 
manor ” is said to have Uie leixuisite oertointy. Thus the runt may vary with 
tlie price of wheat {Kemltdl v. liaktr (1852), 11 C. Jj. 842); and see title 
lUS'iKESS, Vol. XI., p. 122, note (<). 

(/>) Under the Statute of Fraiids (29 Cor. 2 , c. 9); see O'Connor v. Spaight 
(1804), 1 Seh. & Lef. 305, 303; JJilion v. Goodhind (1827), 2 0. £ P. o9I. 

( 7 ) See Fitzgerald v. I'orlarlingUm {Lord) (1835), 1 Jo. fex. Ir. 431; Croidey v. 
I'titf/ (1852), 7 Exch. 319, Or tho consideration may bo too unrarlaiu (Morgan 
V. /iaina/ord (1845), 8 1. Ei]. It. 299). As to presumption of an agreement for 
u-ductiun of I'ent, see Euraght v. Uaughtoa (1845), 8 I. Eq. B. 274; and us to 
ulialoniont whoro tho estate is under the administration of the coiurt, eoo 
l.atewarda v. Sekreiber (1817), Coop. Pr. Gas. 46, n.: Millbank v. SUveita (1838), 
Coop. Fr. Cas. 45; compoi-e Fitzgibbon v. Flynn (1837), Sau. £ Bo. 687 ; Maguire 
V. Aichurds (1838), Sau. £ So. 690. 

frt) Clarke v. Moore (1844), 1 Jo, & Lat. 728, 729; Crowley^ v. ViUy, auji^a. 
Where the landlord agrees to accopt the rent by different instalments thau 
those reserved, tho original reservation revives on default (i2e Smith and 
Uarlogs, parte Official IleeeiwT (1895), 73 L. T. 221). 

(b) Donellan v. Bead (1832), 3 B. £ Ad. 899, 905. 

(c) Though see Burrowea v. Qradin (1843), 1 Dow. £L. 213, where a mortgagee 
was allowed to sue in use and oocapution for on increased rent agreed by the 
tenant with the mortgagor after tho mortgage. 

(d) Oeeckie v. Monk, Doe d. Monk v. Ottekie (1844), 1 Car. & Eir. 30?; Doe d. 
il/oucA v. Oeedeie (1844), 5 Q. B. 841; Kelly v. Patterreon (1874), L. B. 9 0. P. 
^81; Delmege y. MaUina (1875), 9 I. B. 0. L. 209, Ex. Gh. 

(e) aUte V. Hooper (1690), Garth. 135; IgguU&n v. May (1804), 9 Yes. 326,330. 
On principle, siuoe the covenant arises on constniotion of the words, it i^uld 
ho an express covenant, and tUs view has frequently been taken {Newton v. 
Osborn (1653), Sty. 387 :ibrfer y. Swelnain (1654), Sty. 406; Hdlier v. Caabard 
(1665), 1 Bid. 266; S. CL, eub nom. Hdier v. Ckudmrt, 1 Lev. 127; Steward y. 
}yolvfridge (1832), 9 Bing. 60, 67); but more usually it has been treated as sn 
implied OQveuaui {Paradine y. Jane (1647)» Al^, 26; Anea. (1670), 1 ffid. 441 
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Landlord and Tenant. 


Skot. 1. 

Nature and 
Reservation. 


Reut follows 
the rofenion. 


lease (/). Converselj, any words which operate as an agreement to 
pay the rent, such as a covenant (g), or a proviso (h), or a letting 
at a stated rent (i), also constitute a good reservation. Whether < 
the lease is by parol or under seal, the reut constitutes a dabt which 
is in the same rank as a specialty debt (k). 

943. Bent is incident to the reversion, and, without being 
reserved expressly to the lessor and his heirs, goes with the 
reversionary estate in the land (1). If it is reserved to a stranger, 
it is not a true rent and cannot be distrained for, but the stranger 


(pL 9); Harpa- v! Burgh (1677), 2 Lev. 200; Webb v. Bimdl (1789), 3 Term Rep. 
393, 402; Vyvyau v. Arthur (1823), 1 B. A; 0. 410; Iggubleu v. liliiy (1804), 3 
Vcs. 325,330; Vhvrch v. Bromi (1808), 15 Ves. 258,264). The practical distinc¬ 
tion is that the liability of the lessee under an implied covenant does not Rri.-<o 
b ifore entry and would cease on assignment; on an express covenant it is not mi 
limited; hut the balance of authority apjieara to he in favour of the view that, 
for this purpose nt anv rate, the covenant is only an impUod covenant, or .i 
covenant in law; see Platt on Covenants (1829), 63; 2 Platt on Looses (1817), 
87 ; and in order thitt the lessee may bo liable the lease must he by an lustru- 
mout executed by him; ihvL, 87 ; Platt on Coveuants (1829), 55. 

(/) Under an express covenant for payment of rent the lessee must seek out 
the lessor and pay it to him (flalduite y. Johtmm {\Sb\i), 8 Uxuh. 689, 695); 
where thero is no express covenant the lessee mu.st be prepared to pay it on 
the demised premises on the appointed day {OromJie v. FaHpil/e (1680), T. 
Rayin. 41S; llowe v. Young (1820), 2 Bind. & Bing. 165,11. L., per Baylky, J., 
at p. 234), unless some other place has heeu fixed (Co. Litt. 201 b; Borouyht'a 
VaBC (1396), 4 Co. Rep. 72 b, 73 a); and see lioroughe’a Cnae, auitra, os to rout 
reserved on a Crown lease. In a proviso for acuejitunco of a reduced rent if the 
coveuants in the lease are performed the word “ covenants *’ dues not include 
the covenant for pajrment of i-ent {hTKuy v. M'Nally (1879), 4 L. R. Ir. 4:)8, 
C. A.). As to a provision fur poHtjtoning jiuytiiont of rent on giving security, 
see Jones v. Winkfleld (1833), 10 Buig. 308; and for i-otontion of rent in satis¬ 
faction of a debt due from the lessor {Le^er v. Stanton (1862), 2 John. & 11. 
687). Where a surety joins to covenant for payment of reut, any qualifiuatiou 
of nis liability must he observed in suing on his covenant {Sidlemore v. 
I'biatlcloa (1817), 6 M. & S. 9). Aa to the liability of the surety’s devix-pi'S 
under stat. (1691) 3 Will. & Mar. c. 14, see Farley y. Briani (IB36),S Ad. & £1 
839 

ia) Drake y. Mumlag (1631), Cro. Car. 207. 

fh) JJarringlon v. Tl'ue (1596), Cro. Eliz. 436. 

(0 Doe d. iiains v. Kneller (1829), 4 C. & P. 3 (where a letting “ at and imdcr 
the rent of £80 ” constituted an agreement to pay the rent). As to rent due 
under occupation by a relation of the lessor, see Alington v. Booth (1856), 3 
Jut. (k. 8.) 50. 

(A) Gage or (hay v. Acton (1700), 1 Salk, 325; Thompson v. Thompson (1821), 
9 Price, 404, 471 ; Vincent v. Godson (1854), 4 De G. AL & O. 546, 551 ; KM 
V. Room (1871), L. R. 12 Eq. 89; Be Hastings, Shirreff v. Hasiinqs (1877), 0 
Ch. 1). 610; see Talbot y. Shiew»bury {Earl) (1873), L. K. 16 Eq. 26. 

(0 Conveyancing and Law of Property Act, 1881 (44 Sc. 45 Yict. c. 41), 8. 10; 
and befoie this enactment, too, it was proper to leave the law to make the distri¬ 
bution of the rent, without an express reservation to any person {WlMock's Ga»t 
(1609), 8 Co. Rep. 69 b, 71 a). Where there was suoh an enress reservation 
, slight inaccuracies were overlooked, “ for the law uses all industry imaginable 
to conform the reservation to the estate" (Sachevercl v. I^ogate(ie71), 1 Veut. 16), 
162; see Drake v. Mnndav, supra); but a reservation to the lessor, without 
mention of his heirs, confined the rent to his life (Co. Litt. 47 a; Wootonf- 
Aid win (1607), 12 Oo. Rep. 36); unless it was expressly reserved during the 
term (Suc/teoerefl ▼. Froggatl (l671), 2 Wms. Saund. (ed. 1871), 761). ^ to 
apportionment in equity where the whole rent is reserved to one pm'son and 
part the premiiee belongs to another person who oonours in the lease, see 
JUarrifman v. (kUku (1864^ 18 Beav. 11. 
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can recover it by action (w). Similarly, no rent can be reserved 8«n;. 1. '''•;/ 
on the assignment of a lease, since no reversion remains in the Nature'and'' 
assignor ; but here, also, the reservation is good as a contract to pay Reservation 
the rent (n). — 


944. An increased rent may be reserved in case the lessee Natoreof 
commits a breach of the covenants of his lease (o). Such a rent is 
commonly known as a penal rent; in general, however, it is not in 
the nature of a penalty, but is a liquidated sum or succession of 
sums payable by way of satisfaction (p). If the increased rent is 
made payable as “ rent,” and if it has once become payable, it will 
continue to be payable periodically during the residue of the 
term (q), and none the less that the breach of covenant has been 
put an end to, where, for instance, land which has been ploughed 
up has been laid down to grass again (r), unless the terms of the 
lease as a whole show that the rent is to be payable only while the 
breach continues («). A receipt of the original rent is not a waiver 
of the landlord's claim to the additional rent(t). 


(m) JeweVa Case (1588), 5 Co. Bop. 3 a; Littleton’s Toituies, s. 348; Co. Litt. 
14.'lb. See v. Frith (1614), Hob. 130; Cvte y. Sury (lfi26), Lot. 204; 
heerintf v. I'arrimftnn (1674), 1 Mod. Rep. 113; Dalian v. liatt (185S), 4 
0. B. (N. s.) 760, 768 ; aaberUon v. Rwharda (1859), 4 H. & N. 277, 295. A 
lo8B()i* without title has a ruvereioiv by estoppel to which the rent is properly 
uicidoiit; see title EaTorrsi., YoL XIIL, pp. 402 e4 aaq. ; p. 336, ante. Possibly 
the Crown can reseiTe rent to a stranger (Co. Litt. 143 b). 

(n) irt«»i»v. Rye0<il8)i Cro. Jac. 486; - y. Cooper (1768), 2 Wils. 375; 

Pannaubt v. Wehlft-r (1818), 8 Taunt. 693 ; Lanyfonl v. Selmea (1857), 3 K & J. 
220; and soe p. 407, ante. 

(o) E.q., if he mils hay off tho premieos {Pdlitty. Forrest (1847), 11 Q. B. 

949; Fidden y. (1803), 7 L. T. 718; Maaaey y. QoiMl (1851), 17 

Q. B. 310 ; Legh y. Lillie (1860), 6 11. & N. 165); or does not follow a specilb-d 
system of cultivation {Fuller v. Fenwick (1846), 3 0. B. 703; and see titlo 
AciUiciTL'iinfiE, YoL I., p. 250, uote (r)); or turns posture into arable land {Itul/e 
V. Peterson (1772), 2 Bro. Pari. C*us. 436); but the description of land os jMistiii-e 
iu the lease, though sufSoient if uo evidence to tho contrary is given {Birch v. 
Stephenaan (1811), 3 Taunt. 469), is not conclusive {Skipworth v. Green (1724), 8 
Mod. Rep. 311; see Aldridge v. Howard (1842), 4 Man. & G. 921); and does not 
include land eubsequontly tamed into pasture by the tenant {Rush v. Lucas, 
[1910] I Ch. 437). 

(p) Rolfe V. Feteraon, supra; Farrant v. Olmiaa (1820), 3 B. & Aid. 602; 
Jor^ T. Green (1829), 3 Y. & J. 298; Smith y. Ryan (1844), 9 1. L. R. 235; 
Wright V. Tracey (1873), 7 I. R. 0. L. 134; Ra Mexborough (Earl) and Wood 
(1882), 47 L. T. 5i6; ElphinstonelLord) v. Monkland Iron and Coal Co. (1886), 
11 App. Cas. 332; see PoUiU ▼. Forrut (1847), 11 Q. B. 949, 962, Ex. Ch. As 
to satisfaction generally, see title Coittraci, Yol. ViL, p. 443. If it were a 
penalty the lessor could recover only the actual damage suffered, and in the 

of penal rents reserved in respect of agricultural holdings he la, with certain 
exceptions, always restricted to such damage; see title Aqaiuvltuiub. Yol. L, 
pp. 249, 250, ana Agricultural Uoldihge Act, 1908 (8 Edw. 7, c. 28), s. 25. As 
to the distinction generally between penalty and liquidated damages, see title 
Uavaoxs, Yol. X., p. 828. An increased rent may be reserved iu case the 
leasee suffen the bnd to bo occupied by otiier persons {(Ireenalade y. I'apaeott 
(1834), 1 Gr. M. & R. 63; see Foiieonby v. Adanu 2 Bro. ParL Caa. 431), 
or ceases to reside on the premises {Punaonby y. Adama, aupra)t or carries on 
specified trades f IFetfon y. ifefrqpohfain Atylum Diatrict {Managm) (1882), 9 
Q. B. D. 404. 0. A.). 

4 ) Rew«r« V. Nixon (1848), 12 Q. B. 658, n.; see Farrant y. Ulnuue, supra. 

r) Birch v. Btqihenaon (1811), 3 Taunt. 469, 478. 

s) Domwls V. Ford (1873), 7 I. R. 0. L. 334. 

f) Dtiiiion V. Bi^mond (1^), t Or. ft IL 734^^7i|> 
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PrimA facie the lessee is bound to observe his covenants, and the 
mere circumstance that a penal rent is reserved doea not give him 
the option o! breaking the covenant and paying the increased 
rent (a); and in general he has no such option where a single sum 
is m{^e payable (6), or where the lessor has a right of r6<entry on 
breach of the covenant (a) ; but if the increased rent is payable 
throughout the remainder of the term, this is an indication that 
the lessee is to have the right to break the covenant and render 
himself liable to the additional rent (d). Where the lessee has not 
the option of breaking the covenant, the lessor is entitled to have a 
breach prevented by injunction (e); and if he has a right of re-entry, 
he is entitled either to exercise this right and forfeit the lease, or 
to require payment of the increased rent(/). 

Sect. 2.— Time and Mode of Payment. 

945. The reddendum fixes the periods when the rent is to be 
paid. If no periods are fixed, a yearly rent is not payable until the 
end of the year ig) ; but it is usually made payable quarterly or 
half-yearly (/i): and it may be made payable in advance, either 
generally (t), or for the last quarter or half-year, so as to give the 
lessor the remedy of distress for the rent in respect of that period 

(a) French v. Macule (1842), 2 Dr. & War. 269, 274, 284; Bray v. Fogarty 
(1870), 4 I. R. Eq. 544. Biinilarly a provision fur a rodiictiou of rent whilo 
tbp leasoo observes a “ lied bouse " covenant docs not entitle him to pay the 
lull rent and disregard the tie {Ilanbury v. (1887), 58 L. T. 155). See 

also tide Deeds and Othek Insteuments, Vul. X., p. 495; Hardy v. Martin 
(1788), 1 Cox, Jilq. Gas. 26; Britigloev. Goodson (1839), 8 Scott, 71. 

(i) Lmdon Corporation v. Pugh (1728), 4 Bro. Pari. Cas. 395, 397; French 
V. Morale, suj/ra. 

(c) See Barret v. Blugrave (1800), 6 Ves. 655. 

(d) In such a case the parties tnomsolvea have fixed the recompense for the 
ant in question {Woodward v. Oyla (1691), 2 Vem. 119; Rtdfe v. Peterson 
(1772), 2 Bro. Pari. Cas. 436; French y. Mavale, eupra, at p. 277; Oerrard v. 
t/Redly (1843), 3 Dr. & War. 414, 430; I<egh v. Lillie (I860), 6 H. & N. 165); 
see also Ayt^ v. Dodd (1742), 2 Atk. 238. 239; Benton v. Gibson (1746), 3 
Atk. 395, 396; Jones y. Green (1829), 3 Y. & J. 298, 304. 

(e) See title Deeds and Otueb Insteumrnts, Vol. X., p. 406. 

(/) Weston V. Metropolitan Asylum IHstrirt {Managers) (1882), 9 Q. B. D. 
404, C. A.; see Doe d. Antrohas v. Jqaon (1832), 3 B. & Ad. 402. 

(y) Cole y. Snry (1626), lAt. 264; Turner y. AUday (1836), Tyr. & Glr. 819; 
Coomher y. Ilmoa^ (1845), 1 0. B. 440; Collett v. Curling (1847), 10 Q. B. 785. 
But vrbere the time of payment is left indefinite, evidence may be given of the 
contemporaneous or subs^ueut dealings of the parties to show that the rent was 
to ho payable earlier than the end of the year {Gore y. JAoyd (1844), 12 M. & W. 
463). 

(a) See Tomkins y. Pinsent (1702), 2 Ld. Baym. 819 ; Doe d. Rudd y. Golding 
(1821), 6 Moore (c. ?.), 231; Coomber .y. Howardf eupra; Bishop y. Qoodtmn 
(1846), 14 M. & W. 260. But a provision for determination of the term by notice 
expiring on any quarter day does not make the rent payable quarterly {Collett v. 
‘Curling, supra). ^ A lesoryation of rent at a fixed sum par quarter, with a pro¬ 
vision for continuanoe of the tenancy from quarter to quarter, creates a 
quarterly tenancy (R. v. NonuieJi Incorporation (1874), 30 U T. 704). K the 
rent is payable "quarterly, or balf>quarterly, if required,’* the landlord, after 
roceiving it quarterly, cannot distrain for a half-quarter’s reut without previoiu 
demand (MaUam y. Arden (1833), 10 Bing. 299). 

(t) Finch y. MiUer (1848), 6 0. B. 428; see Hopkins y. Hdmore (18S8), 8 
Ad. & EL 463. It so intended, it should be expresu^y stated that the rent is to 
ks payable "from tinw to tim^” or "throughout the term," in advanoe; 



Part VI.—Rent. 



before the expiration of the lease (k). The reddendum should also 
specify the days on which the payments are to be made (I), and the 
day for the first payment (m); and if the first payment is to cover 
a greater or less time than the usual period, this should lae expressly 
stated (n). But sliglit inaccuracies in the days of payment will not 
prevent the lessor from recovering the full aggregate rent for the 
term (o). 

The lessee has the whole of the rent day in which to pay 
his rent, and the rent is not in arrear till after midnight of that 
day(p). A payment made before that day is a payment not of 
rent, but of a sum in gross (q). It is an advance ta the lessor, with 
an agreement that on the day when the rent becomes due such 
advance shall be troated as a fulfilment of the obligation to pay the 
rent (r). Hence it is no discharge to the tenant unless when the 


But. a. 
Time and 
Mode of 
Payment. 


Payment fn 
advance. 


othor\vit<o the provision may be hold to rotate to the first payment only 
(f/olland V. Palter (1817), 2 Btavk. 161; compare Allen v. (1^3), 3 L. J. 
(ex.) 39). As to rent payable in advanco, see, further, titles AobicuIiTUBE, 
Vol. J., p. 267 ; Distiikbs, Vol. Xf., pp. 123, 149. 

{k) Witty V. irtlltKins (ISGl), 12 W. B. 765. As to a clause allowing the 
tenant to retain a half-year’s rentin hand, seo-v. A'ieAoffa(1774), Lofft, 303. 

(/) Where tho days are not mentioned, the rent will be payable by equal 
instalments on tho liidf-yearly or quarterly days, as the case may bo, reckoned 
from tho commencemont of the term (7’o?n/;{/is v. (1702), 2 Ld. Baym. 

f-'19 ; Gill)ert on Rents, 60; see flammjton'v. R^iae (1696), 2 Roll. Abr. 4601. 
Uoiit payable at the “two usual feasts of the year” ts due at Lady Day and 
.Michuelinns {Harrington t. irur, supra). But evidence of a custom of the 
cDuntry as to the meaning of “ Jjady Day,” or any similar expression, is atlmis- 
sibld to explain a parol demise {Doe d. ifall v. Dentim (1821), 4 B. & Aid. 688, 
uS9; compHTO Den d. I’etert v. Ifopkintun {1623), 3 Dow. & Ry. (k. b.) 507). 
If days of graco are allowed, where, that is, the rent is payable on 
specified days, or within a certain number of days thereafter, it is not due, so 
>1-4 to entitle the lessor to his romedioa fur ic, until the expiration of the last of 
1 ho days of grace [Blnnden's Cate (1697), Cro. Eli*. 585; Pilkington v. Dalton 
(1597), Oro. Eliz. 576; Clun'e Case (1613),^ 10 Co. Rep. 127 a, 128 a), save that 
if tho term expiras on a rent day, the last instalment of rent thou bocomes due, 
and the days of grace are disregarded {Barioick v. Foster (1609), Cro. Jao. 227, 
233; see Biggin v. Brvlge 3 Eeb. 534). 

(m) Where the day fur nrst payment is not mentiouod, the first payment will 
be due on such of tho spocified rent days as first occurs, althoiuh it is not the 
first mentioned {Hill y. Grange (1566), l*lowd. 164, 171; Oo. Litt 217 b). For 
tho construotion of the words " 25th day of December next ” in a lease dated 
23rd December, see Simner y. Watney (1911), 27 T. L. R. 439. 

(a) See ITutekine y. Scott (1837), 2 M. & W. 809, 810; Simner v. Wattiey, 
supra. For a subsequent agreement operating retrospectively to make a roserva* 
tiou (rf rent from an earlier date, see SCLrish y. Tale (1778), 2 Gowp. 781. 

(o) Ilo^injs y. Hdmore (1838), 8 Ad. & El. 463. If necossory for the pux- 
pora of makin g up the full mymont, ouo day of payment will he reckoned after 
the expiration of the torm (ibid.). 

(p) Dibble t. Bowater (1853), 2 E. & B. 564; see Duppa v. 3fayo (1670), I 
Saund. 276, 287 (seo ibid., ad. 1871, p. 465); Cidting v. Derby (1776), 2 Wm. Bl. 
1075, 1077). Bent falling duo on a Sunday may be lawfully paid on that day, 
and is therefore in arrear on Monday {Child y. Edwards, [1909] 2 E. B. 753); 
see also title TiMB. 

(j) Cromvsd {Lard) y. Andrews (1583), Cro. Eliz. 15; and the u 

voluntary {Olun's Case, eupra). 

(r) De Nioholls v. Saunders (1870), L. R. 5 0. F. 689, 594. At law the pay¬ 
ment did not save a condition for ro-entry on non-payment on the day 
lOromwd {Lord) v. Andrews, supra); hut in equity it was a defence to any 
further claim w respect of &e rent by the penaon who had received it 
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day arrivee, the lessor is still entitled to receive and give a discharge 
for the rent («). In the case of rent incident to a freehold reversion, 
if the lessor receives prepayment and dies before the rent day, his 
porsonal representatives must account to tho heir or devisee for an 
apportioned part from bis death to the rent day (t). 

946. The rent is payable either to the lessor, or to his agent 
expressly or impliedly authorised to receive it (a); an authority is 
implied where the lessor has hold out the person in question as his 
agent to receive tho rents (6)—for instance, by recognising from time 
to time the validity of his receipts (c); and the lessee is entitled to 
continue payment in pursuance of such authority until he has 
notice that it is withdrawn (d). On the death of the lessor, the rent 
is payable to his personal representatives until the reversion becomes 
vested by their consent or by conveyance, if freehold, in the 
devisee or heir-at-law, or, if leasehold, in the persons beneficially 
entitled to it under the will or intestacy (e). 

Where the lessors are joint tenants, any one of them can sue and 
give a receipt for the entire rent (/); and, on the death of any, the 
entire rent is due to the survivors (y). Whore they are tenants in 
common, the rent should be either paid to all on their joint receipt, 
or should be paid to them severally in the proper proportions, since 
they must either sue jointly for the whole (/>), or each separately for 
his share (t). An action for rent by tenants in common is in its 


{Rtidcingkum {Lard) v. Penrice (1711), I P. Winn. 177 ; see 1 Swan. 315, ii. (a); 
Xa$h V. Ormj (ISfll), 2 F. & P. 391). 

(s) Hms, where the lemor hae mortgaged his leveraion, a prepayment to 
him of rent does not discharge the IcRSoe if before the rent day he has notice 
of tiie mortgage and receives a (leiiiaud for payraont of the rent to the mort¬ 
gagee (D« A'lcnoff* V. ISaundera (1870), L. E. 5 C. I*. 689, .694); as to whether a 
claim by a mortgagee to rent amounts to sulBcient nolico oi tho mortgage, see 
Cook V. Guerra (1872), L. Pi. 7 0. P. 132, As to the circumstances giving rise 
to the right of a raoiigageo to receive rent, see title MoRTOaOK. 

U) Hockingham, {fmd) v. T'eurii'e, aupra. 

(а) See Go'dlavd’v. Jihtcith (1808), 1 Camp. 477. Although tho principal's 
name is not disclosed at tho time of payment, yet if the rent is paid over to him 
the payment is evidence os against the tenant of his title {Ilitchinga v. Thtmpma 
(1850), 6 Exch. 50). 

(б) As to (Misrs of implied agency or agency by estoppel, see title Aqxxcv, 
Vol. I., pp. 154, 168. 

(c) 'IbuH the landlord will constitute his wife his agent hy recognising pay¬ 
ment of rent to her; see Brotont v. Powell (1827), 4 Bing. 230,232. 

(d) See Drew v. Nunn (1879), 4 Q. 15. 1), 661, 0. A. 

(e) See Land Transfer Act, 1897 (60 & 01 Viet. c. 66), Part T. The executors 
are entitled to receive the rent before probate (see title Exrcutors ani> 
AuMiJflSTRATORB, Vol. XIV., p. 244), but in the case of intestacy there is 
no one who can give n legal disohargo jicnding the grant of administration, 
and any payment made to the heir-at-law is ineneotual to discharge the tenant 
diould the rent be required for purposes of administration. 

! /) Robinam v. JJo/man (1828), 4 Bing. 662, 666. 
g) JIeTufea<Pa due (1694), 6 Co. Bcp. 10 a. 

/i) See Last v. Dinn (lA^S), 28 L. J» (EX.) 94. But formerly, if there were 
separate reservations of rent to oach tenant in common, thero must havo been 
separate actions (Ittwia v. Smith (1822), 6 B. & AM. 850, 851); but seeK. S. 0- 
Ord. 16, r. 1. After separate demands for and separate payment of pariA of an 
entire rent, it is a question of hust whether there has been a new demiw ai^ 
ssmrate rents (*Md,). 

.(<) Aforffn y. (1698), 1 Ld, Baym. 340; and he may bring an action 
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nature a joint action, and consequently on the death of one the snn.s. 
Borvivors may sue for the entire rent (k). One tenant in common Time and 
may be the agent of the rest so as to be entitled to receive the rent; Mode of ^ 
but payment by the lessee to one of two tenants in common after Pament. 
notice to the contrary from the other leaves him liable to pay such 
other's share again (1). 

Upon an assignment of the reversion the assignee becomes Asn'gnees of 
entitled to receive the rent, but the tenant is not prejudiced if he tevowion. 
continues to pay it to the assignor until he has received notice of 
the asBi|piment (m). Without assigning the reversion the lessor 
can assign the right to receive the rent; a written direction 
to the tenant to pay the rent to the assignee, if grven for valuable 
consideration, operates as an equitable assignment (n) ; but in the 
absence of consideration it is a mere authority, revocable on 
notice to the tenant {o). An assigneo of the rent without the rever* 
sion can sue for it(p), but cannot recover it by distress save in the 
name of the assignor (q). Where rent is due to a judgment debtor, 
the judgment creditor can obtain the right to receive it by a garnishee 
order (r). 

947. Payment of rent is a recognition of the title of the person Estoppel bj 
lo whom it is paid(8), and operates as an estoppel against the payment of 
tenant if he disputes such title; save that where the tenant did not 
originally receive possession from such payee, or whore his title has 
expired, the tenant may show that the payment has been made by 
mistake, and that the real title is in someone else (t). Where rent has 

for double value in reepoct of his share {(Jvitiuij v. Derby (1776), 2 Wm. Bl. 

1075, 1077); see p. 654, yoat. 

{k) Wallace y. AFLaien (1628), 1 Man. & By. (K. B.) 516. But though the 
words of tho demibo axe joint, tho reversious are several, and the rent follows 
the reversions, so that a surviving tenant in common must account to tho 
ropreseiitativeB of the deceased tenant in common (lieer v. Beer (1852), 12 
C. B. 60). 

fQ Harriaon v. Bamby fl763), 6 Term Bep. 246. 

(m) Stat. (1705) 4 & 5 Ann. c. 3, s. 10. When the half-yearly rent accrues 
partly heforo and pertly after tho assignment of the teverbion the assignee can 
sue for the whole Wf-yearly rent {Rickett v. (Trrcn, p910] 1 K. B. 253). As to 
payment of rent where the lessor haamortgi^ea tho land, whether before 
or after the date of the lease, see title Mobtqaob. 

(n) KiiHl V. Prowae (1884), 33 W. B. 163. 

(o) Re Whitlvtg, Ex parte llaU (1879), 10 Ch. D. 616, C. A.; see Venning v. 
liray (1862), 2 B. & S. 502. 

(p) Rahim v. Cox (1661), 1 Lev. 22; Allen v. Bryan (1826), 5 B. & C. 512* 

Wii/iams v. Ifayioard (1859), 1 B. & E. 1040, 1050. Aftra notice by the ossigne' 
to the tenant, the assignee can sue for the rent in his own name (Judicature 
Act, 1873 (36 & 37 Viet. o. 66 h s. 25 ( 6 ); EnRl y. Prowae, supra, at p. 164); see 
title CHoeiis IN Action, Yol. IV., p. 367. 

( 9 ) The roraon distraining must have the raversiou m himself: see title 

v'oli 3 C[T j j) 1.25a 

(r) MitcMl 'y. Xw (1867), L. £. 2 a B. 259; B. S. 0., Ord. 45. The rent 
must be actually due {Jvms v. Thompson (1858), E. B. & E. 66 ); and see title 
Execution, Vol. XIV., pp. 90, 91. 

(a) See Di»t d. Jackson v. Witkinaon (1824), 8 B. A G. 413; and title EbtopfxIi, 

VoL XUr., p. 402, But payment of rent does not necessarily create s tenancy 
(Strahan v. mnitA (1827), 4 Bing. 91; oompare Meredith v, CtSpin (1818}» 6 
Biioe, 146). 

(f) See p. 337, ante; and title ISBiotVMXt, Yol. XllT., pp. 402—405. 
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been paid to a person not entitled to the reversion, the tenant is liable 
to pay it over again to the reversioner (u), nnloss the reversioner 
is estopped from claiming it ; yvhere, for instance, the payment has 
been made on his representation as to the person entitled to 
receive it (a); but the tenant may recover it from the adverse 
receiver (&), or the reversioner may at his option himself sue the 
adverse receiver for the rent in an action for money had and 
received (c). 

948. Rent reserved in money is payable in cash (d). An agent 
who is not specially authorised to receive payment by cheque is not 
jnstihed in doing so if the circumstances are such that the landlord 
will be prejudiced should the cheque be dishonoured,and in such case 
he will be liable to pay to the landlord the amount of the cheque («). 
Since rent constitutes a debt of equal degree witb a specialty debt (/), 
it is not discharged by the landlord accoitting a bill of exchange or 
promissory note; such bill or note does not, in the absence of 
agreement to that effect, operate as satisfaction until paid (t/). 

Sect. 3. —Deductions allnu ed. 

949. Where the lessee is expressly authorised by the lease to 
make deductions from the rent, the balance represents all that is 
duo to the lessor under the reservation of rent, and it is only such 
balance that he is entitled to recover, whether by distress or by 


(h) See Williams v. Bartholomew (1798), I Ros. & P. 326. 

(а) White t. Greenish (1861), li 0. B. (n. a.) 20il, ace title Esxoppet., 
Vol. XIII., p. 883. 

( б ) Neiastme v. Graham (1829), 10 B. & 0. 234 ; ace Barlxr v. Brown (1866), 
1 0. B. (e. s.) 121; aud compare Fntdt v. Trantfr, [1!>05] 1 E. JJ. 427. 

(e) See UlalhiU v. Llunter (1880), 14 Cli. B. 492, 493 ; and as tu actiona for 
money had and received, see titles Contuact, Vol. VJI., pp. 47.3 et scq. ; Money 
AND MoNEV-LENDINO. 

(^ See Henderson v. Arthur, [1907] 1 K. B. 10, 0. A.; whore under a lease in 
wntmg rent ia payable in advance, evidence of a pnrul agieoiueut by the land- 
loid to accept a bill is not admissible {thvl). 

(e) In mneral the taking of the cheque does not prejudice the landlord, since 
his remediea for the rent remain, but it is otherwise if under the dreumstances 
the remedy by distress has become unavailable {Pape v. Westacott, [1894] 1 Q. B. 
272, 0. A.). See, further tities Agency, Vol. T., pp. 145 rf se^.; Oontbaoi, 
VoL VJI., pp. 444 et sea. If the TOnt is remitted by xiost, this is done at the 
risk of the tenant, unlm tiio landlord has expressly oi' impliedly authorised 
such method of paymect ( H'ar/wl: v. Noalies (1791), Peake, 98 [67]; Norman v. 
llicki^s (1886), 3 T. L. B. 182, 0. A.; iMttjrs v. Hherwootl (1893). 11 T. L. K. 
233; Pennington y. Crossleg & Sons (1897),’ 13 T. L: B. 513, C. A.); but the 
tenant must exercise due care in posting; eoe Hawkins v. BiiU (1793), Peake, 
248 [186]. 

(/) See p. 468, ante. 

{g) Davis y, Ogde (1835), 2 Ad. & EL 623; see Tfarris v. Shipway (1744), Buller, 
Ijbw of Nisi Frius, Ist ed., 178; Podfrey v. Baker (1817), 3 Price, 672; Davidson 
y, Allen (1886), 20 Xi. B. Jr, 10, 23. Since the bill or note is no satisfaction, a 
judgment iwcovered thereon is no satisfaction until it results in payment (Droits 
y. MikAdl (1803), 3 East, 251, 259). See also title Disxbess, vol. XL, p. 153. 
As to effect of the landlord discounting the bill, and as to the presump¬ 
tion raised by his accepting a bill or note of an agreement to suspend bis 
remedy by distress, see ibid. A subsequent agreement that no rent is doe 
disohi^es the note {ffowdl y. Lewis (1936), 7 C. & P. 566). 
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action (k); and, generally, where the lessee has a liquidated demand Snrr. 3. 
Against the lessor, and the lessor brings an action for rent, the Deductlont 
lessee has a right to set off bis own liquidated demand, and the oUowed- 
lessor will recover only tho balance (t)> But when the lessor is 
exercising his remedy of distress, this right of set-off is not recog¬ 
nised (k)t and he is entitled to distrain for the entire rent due, 
subject onl^ to deduction of sums which are deemed to have been 
already paid to him on account of the rent, and of certain pay¬ 
ments made by the tenant the deduction of which is authorised 
by statute. 

950. An underlessee is entitled to deduct from ]iis rent arrears Underieme't 
of rent due to the superior landlord which have been demanded •leductioM. 
from him and which he has paid (1). There need not be a threat of 
immediate distress, and after actual payment the deduction may be 
made notwithstanding that the superior landlord has allowed time 
for payment. It is sufficient that the superior landlord has demanded 
the rent and is entitled to distrain (m). The rule is the same 
in the case of a rentcharge enforceable by distress which the lessee has 
]'aid on demand, notwithstanding that there was no personal liability 
oil the lessor to pay it (n); and also in the case where the lessee is 
liable to eviction at the suit of a mortgagee and pays rent to him 


(A) See Dnllman v. King (1837), 4 Bing. (n. o.) 103. There must be aa 
agreement to allow deduction from the rent; it is not siiflicient that the landlord 
has agreed to allow a spodfied sum for repairs {Qvahani v. Tait (1813), 1M. & S. 
tiO'j); SCO Oauies v. Htacry (18-10), 12 Ad. & El. 500. Eroquently the reservation 
of rent expiesses that it is to bo freo from specified deductions, such as taxes, 
charges, and impositions {Giles v. Uoayer (1690), Carth. 135), or from deductions 
generally ; and then tho lessee is debnned from making deductions which he 
could make in tlie absence of an agreement {hradbury v. Wright (1781), 2 
Doug. (k. B.) 624); and it is the same whore tbo lease reserves a not rent 
{Bvymett y. ironiarA (1828), 7 B. & 0. 627, 629) save as regards deductions, 
such as income tux, which tho IcKsoe cannot abandon. 

(*) See Itojtvr v. Unm/urd (1810), 3 Taunt. 76; title Set-off and Oountbb- 
CDAIM; and compare dower v. Hunt (1734), Barnos, 290; WiUsim v. Davenport 
(1833), 5 0. & P. 531. But tho lessee cannot set off an unliquidated demand, 
such as damages for breach of covenant by the lessor {Weigall v. Waters (1795), 
6 Term Rop. 488). 

(/f) Ahsolom V. Knight {\14S), Buller, Law of Nisi Prius, 1st ed., 177; Layeock 
y. Tu/neil (1787), 2 Chit. 531; Andrew v. Hancock (1819), 1 Brod. & Bing. 37,46; 
Willson V. Davenport (^1833), 5 0. & P. 531; Graham y. Allsopp (1848), 3 Exch. 186, 
198; but the distinction has been emphatically disapprovra {Saps/ord y. Fletcher 
(1792), 4 Term ikip. 511, /)er Lord ICBirYoir, O.J., at p. 513). Since there ie 
no set-off in distress, it follows that the tenant cannot obtain an injunction 
against a distress for the full amount; see Toumrmo y. Denson (1818), 3 Madd. 
203; Pratt y. Keith (1864), 33 L. J. (OH.) 528; and see title Distress, YoL XL, 
pp. 166 et seq. 

(l) Saps/dn y. Fletcher, eupra; Jones^ y. Morrie (1849), 3 Exch. 742; as to 
sotting off sodx a payment in an action, see Sturgess v. Farrington (1812), 
4 Taunt. 614; and see irilAiiuon y. Caanood (1707), 3 Anst. 905; Doe y. Hare 
(1833), 2 Gr. & M. 145; O'Donoghue y. CoaJJbrodk and Broadoak Co. (1872), 
26 L, T. 806. As to the statutory right of lodgers and certain undertenants 

preyent a distress by paying rent to the supenor landlord, see title Distress, 
VolXL,p.l43. 

(m) Carter v. Carter (1829), 6 406, 409. 

(») Taylor y. Zamira (1810), 6 Taunt. 624; Whiitnore y. WaSeer (1848), I 
Car. A Kir. 616; Imham’e {Lord) Lueee y. LvMrtU (1776), Wallis, 248. 
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in consoqnence of the mortgagee’s threat to assert his legal remedy (o). 
In such cases it is the du^ of the lessor to make the payment in 
order to protect the lessee. If he leaves the lessee to pay, snch 
payment is treated as being a payment of so much of the rent due 
or growing due to the immediate lessor, and the latter is entitled to 
distrain only for the balance (p). 

951 Certain deductions from rent are authorised by statute ( 9 ). 
The tenant is authorised (r) to deduct from the first payment of 
rent, after the tax has been paid, the amount of the rate of income 
tax chargeable upon or in respect of the rent during the period 
through which ^he same was accruing due (a). Any agreement 
between the landlord and tenant for payment of rent without 
allowing the deduction of tax is void (h ); but a proviso for reduction 

{ 0 ) Johnsan v. Jonra (18S9), 9 Ad. & El. 809, 814; Uwlerhay y. Read (1887), 
20 Q. E. 1>. 200, 0. A.; sro Dyer v. liowly (1824), 2 Uin^. 94 This may 
happen where the mortj^ngor mukrs a lease after the date (if the mortga^, ami 
the Conveyancing and Law of I'roperty A(‘.t. 1881 (44 & 40 Viut. c. 41), s. 18, 
does not apply {Underhay v. Read, eupra ); and me title Monro ace. 

( p) SajMford v. Flekher (1792), 4 Term Bep. 611; Orahum v. AlUopp (1848), 

3 Exch. 186, 198; see Boodle v. Canihell (1814), 7 Man. & G. 386. Ah to such 
payments discharging rent growing due, as well os rent actually due, see Carter 
y. Carter (1829), 5 Bing. 406, 409. 

(;^ As regards tithe reiitcharge (see titles DlSTBESS, Yol. XI., p. 158 ; 
£ccij;.siabtical Law, Yol, XT., pp. 747—749, where the subject is fully dealt 
with); it mflv here he stated that a contract by the tenant to roimbnrso to the 
landlord sucli sums ns he shall piiy for Ui Fie rentuharge is prohibited (^0 Tithe 
Act, 1891 (54 & 55 Viet. 0 . 8), s. 1 (1); LwUmv (f/Oifl!) v. Pthe, [1904] 1 IC. B. 
. 531 ): Compare J)ali/v. Ditgyan (18:)9), I I. lOq. It. 311 (which would nut be 
followed): though the paitios may arrange for nn additional fixed rent so »s to 
cover the tithe renlcharge {Daria v. Fiiton (1842), 2 Dr. War. 225; Carnlan 
T. Brabazon (1846), 3 Jo. & Jiiit. 200). TFie rontcihnrge fulls on the person, such 
as a lessee, in actual receipt of rent from the occupier (see Peed v. King (1894), 
11 T. li. B. IS), but it can be shifted by agreement from such non-occupying 
lessee to the lossor. 

(r) See title Income Tax, Yol. XYL, pp. 63?—635.661, 686; and see, further, 
titles CoNTRACrr, Yol. VIT., p. 466; Dibibrss, Yol. XI., p. 168. 

(a) Under the Bovonue (Ko. 1) Act, 1884 (27 & 28 Yict. 0 . 18), the deduction 
is m aceordnneo with the rate for the time lielng in force. The deduction may 
be made notwithstanding that the landlord is entitled to exemption {Swairmia 
V. Amhder (185^, 24 L. J. (EX.) 185). As to the Inndlord'H property tax under 
stilt. (1806) 46 Goo. 3, c. 65, now repealed, and other earlier statutes, see H. v. 
Mitrham {Inhahtianta) (1783), 1 Dong. (k. b.) 226, n.; Oabell v. SheveU (1813), 
6 Taunt. 81 ; Orahant v. Tafs (1813), 1 M. & S. 609; FrankUn v. Carter (1845), 
1 C. B. 750. The tenant mnst prove actual payment by production of the receipt 
(see Poaxk v. Evatace (1809), 2 Camp. 181; Baker v. Davia (1813), 3 Camp. 474), 
though he nopd not produce the assessment {Phi'ipa v. Beer (1815), 4 Camp. 260}; 
and a succeeding ocoupioT may make use of a receipt given to his pnatecessor 
for tax which has become due since the last payment of rent {Clennd v. Been! 
(1816), 7 l^imt. 50). 

Q>) See title Tncomb Tax, Yol. XYI., pp. 633, 661; and see stat. (1806) 46 
Oco. 3, 0 . 65. s. 115. But a covenant for payment of income tex by the tenant, 
though itself void, does not avoid a sep^te covenant for payment (it rent 
clear of all parliamentary taxes etc., for these general words mnst he under¬ 
stood to rater to taxes which the tenant might lawfully covenant to pay in 
exoneration of his landlord {Gaakell v. King (1809), 11 l^st, 165 ; see Readahaw 
V. Balden {181 1), 4 Tattut. 67); and where rent is reserved clear of property tax, 
the lease is not thereby rendered yoi^t but the words " clear of property tax " 
are inoperativev. AbioU (1811), 4 Tatuit. 105; Tinddary. Prentice (1812), 

4 llhunt. 549); oom|iare Davies v. Fitkn, aupra. 
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of rent in the event of the repeal of the Income Tax Acts is bbct.i. 
valid (c). Dedactlona •' • 

allowed. 

952. The tenant pays the entire land tax in the first instance, Landl« 
and he is thon entitled to deduct from the rent so much of the tax 

as the landlord ought to bear(af); that is, such proportion of the tax 
as the rent bears to the total annual value at which the premises 
are rated for land tax(^). But this is subject to any agreement 
to the contrary (/), and accordingly the lease may contain a 
provision excluding the right of deduction (g ); and the tax can only 
be deducted from the rent which was due or accruing due when the 
tax was paid. The payment of the tax is considered as a payment 
of so much of the rent then due or growing due, but if the rent is 
afterwards paid in full the overpayment cannot at a subsequent 
time be deducted from the rent (A); nor can the tenant recover it 
ill an action as money paid to the landlord’s use (i). Similarly, if 
the landlord, by mistake but with knowledge, or means of knowledge, 
of all the facts, allows an excessive deduction, he cannot afterwards 
distrain for this as arrears of rent (A;), or, it seems, recover the 
amount in an action (1). 

953. Under the Metropolis Management Act, 1855 (m), the local DrAinxge and 
culhority may execute drainage and paring works, and under the 
Metropolis Management Amendment Act, 1862 (n), it may require ihc metro-" 
liaymont of the expenses from either the owner or the occupier, polia. 


(i) Collnm V. Trarera (18(i2), 12 C. B. (w. 8.) 181; BendeJ v. Pitt (186fl), II 
I.. '1\ see title Incomr Tax, Vnl. XVI., p. 634. 

(f/) And each Ruccoi!.<ivo lessee can deduet the tax from the rent payable to 
Ilia iratnediiite landlord; see ].and 'I'nx Act, 1797 (38 Geo. 3, o. o), a. 17. 

1 tilferencps between tho iandlonl .and tenant inny be settled by tho commia- 
^loners (t/n'd., s. 18). See, farther, titles Distukss, Vol. XI., p. 158, note (d); 
L.\ni} Tax, pp. 307 nl an., ante. 

(e) See v. ///« 0789), 3 Term Bop. 377, 379; W/tiffie/d v. /frm-tU’od 
(ISIS), 2 Stark. 440; v. /’in’-Jo;.* (1820), 3 B. & Aid. 516, 619; IPordv. 

Oonat (183(0, 10 B. & 0. 035, 018. 

(/*) Land Tax Act, 1797 (38 Goo. 3, o. 5), a. 35; compare Oranaion v. Clnrha 
(1753), Say. 78. 

t(/) See p. 489,naif; and compare Ueadhiirij v. Wrhjlil (1781), 2 Dong. (k. n.) 024. 
If tho tenant ia liable to pay the tax, or any port of it, and the tax'ia redeemed 
by the Tovorsionur, tho whole or the portion payable by the tenant renmina on 
foot for tho bonoflt of the reversioner, and ia recoverable aa rent reserved (Tiand 
Tax Bedomption Act, 1802 (42 Geo. 3, c. 110), a. 126; irord v. Const, supra; 
loinpare Paiilkner v. LlewtUin (1803), 9 L. T. 251, 557, C. A.). 

(A) Andrew v. iTancocA (1819), 1 Bred. <& Bing. 37; Stiihba v. Paraona, supra, 
at p. 520; see Bprttgg v. Hammond 2 Bred. A Bing, 59; Sannderiion v. 

Hamm (1828), 3 0. & P. 314; and the tenant has no romudy in equity {WUdey 
V. Ouopera' Co. (1713), 3 P. Wms. 127, n.; Atwood y. Lamprey (1719), 3 P. Wms. 
127, nA 

(i) The overpayment is a voluntary payment^ and it there ia no mistake of 
fact it cannot be recovered {Andrew v. Hancock, supra; but see Sbdiha v. 
Pitrama, supra, at p. 520, roufra). 

(A) Bmnuton v. Robiva (1826), 4 Bing. 11. 

U) Wailtr V. Andrews (1838), 3 M. & W. 312. 

(m) 18 A 19 Vici o. 120; ss. 73, 105. 

{») 25 ft 26 Viot. 0 . 102, e. 96; and see title RiauwATS, Streets, aru 
Bridoxs, Yol. XVT., pp. 198 et seg. 
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If payment is required from the occupier, he can deduct the amount 
so paid from the rent from time to time becoming due in respect of 
the premises (o). But this right of deduction is subject to any con¬ 
tract between the landlord and tenant; and if the tenant has agreed 
to pay such expenses, his right of deduction is gone (p). 

954. Under the Publio Health Act, 1875 (a), the local authority 
may require drainage and other works to be done, and in default 
may do the work itself, and may either recover the expenses 
summarily from the owner, or may declare them to be private 
improvement expenses (5). Similar provision is made with regard 
to the expenses'^ of paving and lighting private streets (c). Where 
such expenses are declared to be private improvement expenses, 
they may be recovered by levying on the occupier a private 
improvement rate for a period not exceeding thirty years (d), 
and the occupier, if he holds at a rack-rent (e), can deduct three- 
fourths of the rate from his rent, and if he holds at a rent less than 
a rack-rent, he can deduct from his rent such proportion of three- 
fourths of the rate as his rent bears to the rack-rent; and the 
landlord, if he is a leaseholder holding for a term of which less than 
twenty years is uiioxpircd, can make a corresponding deduction 
from the rent payable by him (/); but tliis right is subject to any 
contract between the landlord and tenant (, 9 ). Under the Public 
Health Act, 1875 (ft), und the Public Health (London) Act, 1891 (*), 
provision is made for tho abatement of nuisances, and, if the local 
authority does the work, it can recover the expenses from tho 
occupier, who, in the absenco of agreement to the contrary, may 
deduct the amount from his rent (k). The tenant may also, 111 
the absence of such agreement, deduct the landlord’s proportion of 
a sewers rate ( 2 ). 


( 0 ) But deductioua under this and Bimilar statutes can only bo loado from the 
current year’s rent; see title Distiik-SS, Vol. XI,, p. 158, note (rf). 

(fl) See title Bistuess, Vol. XL, p. 158, iiote (/). 

(a) 38 & 39 Viet. 0 . 53. See title ILiguways, Stubets, and Bkiooes, 
Vol. XVI., pp. 215 ei aeq. 

(h) Public Health Act, 1875 (38 £ 39 Viet. c. 55), ss. 23, 36, 41, 62; see title 
Highways, Stbeets, aed BiunGES, Vol. XVI., pp. 224 a aeq. 

(c) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 150. Paving expenses 
under the Private Street Works Act, 1892 (55 & 56 Viet. e. 57), are recoverable 
in the mme manner as private improvement expenses under the Ihiblio Health 
Act, 1875 (38 & 39 Viet, a 55). 

(d) Public Health Act, 1876 (38 & 39 Viet. 0 . 65), s. 213. 

(e) I.e., a rent which is not loss than two-thirds of the full net annual vidue 
of tne premises {ihid., a. 4). 

(/) Ibid., a. 214. 

(a) Ibid., 8. 226. 

a) Ibid., SB. 94, 95, 96, 98, 104. 

(t) 64 & 55 Viet. e. 76,88. 3,4, 5,11,121; and see title Punuo HbaXiTR ahh 
Local Admieistratiov. 

(k) And as to the deductions from rent of expenses which have been declared 
a charge on the premises, see genei'ally Public Health Act, 1875 (38 & 39 Viet, 
c. 65), 8. 267. 

(Q Smith V. Hwnblt (1854), 15 0. B. 321; TidtueU v. Whitworth (1867). 
L. B. 2 0. P. 326,336; Land Drainage Act, 1861 (24 & 25 Viet. 0 .133), s. 88 
and see title Laitd Iic^VEVBht, p. 298, ante. 
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965. Where an occupier of premises has paid any expenses to >•. - ' 

an adjoining owner in respect of party walls under tlie London Deductions 
Building Act. 1894 (m), he can deduct the amount from any rent allowed. ' 
payable by him to &e owner of the premises. Partrwiiii*. 

956 An occupying tenant who properly pays, on account of a Copyhold 
rentcharge creaW under the Copyhold Act, 1894 («)» any money i®*!******®#. 
which as between him and his landlord he is hot liable to pay, 
can either recover it from the landlord or deduct it from the 
next rent payable; and an intermediate landlord, who pays or 
allows such a sum, has the like remedy as regards his superior 
landlord (o). 

957. The amount of compensation for any improvement du Agricultural 
under the Agricultural Holdings Act, 1908 (p), or any enactment compensation, 
repealed by that Act, or under custom or agreement, may be set 
off against rent (g). 


958. Where a compensation charge has been imposed on Licensing 
licensed premises, a licence-holder who pays the charge may, compensation 
notwithstanding any agreement to the contrary, make a deduction 
from his rent according to a scale varying inversely with the length 
of his unexpired term; and a similar deduction may be made by 
any person from whose rent a deduction has been made (r). 


Sect. 4.— Suspension. 

959. The lessee is not liable for rent accruing due after (a) he Eviction, 
hay been evicted from tho premises either by the landlord, or by a 
person lawfully claiming by title paramount, so long as the eviction 
continues (a). 


(m) 6? & £8 Viet. o. coxiil., e. 173; see Earle v. Maugham (18G3), 14 0. R. 
(n. 8.} 62G, on tke con-enponding provision of tiie Metropolitan Building Act, 
18o5 (IS & 19 Viet c. 122), now repeulod. 

(n) 57 & 58 Viet c. 46. 

(o) Ibid., B. 27. As to enfranchisement rentoharge, see title Goftholds, 
Vol. VIII., pp. Ill ei ae^. 

(p) Agiicultural Holdings Act, 1908 (8 Edw. 7, c. 28). 

(;) Jlntl., B. 31; and sw, further, title AavicuLTUKE, Vol. I., p. 256. 

(i‘) Licensipg (Gunsulidiition) Act, 1910 flO Edw. 7 & 1 uoo. 5, c. 24). 
8. 21 (3), Sched.UI, Fort II.; and see title Inxoxiuatino Ltquoks, p. 74, 
ante. 

(s) He remains liable for rent accrued due before the eviction, and hence, in 
resisting a claim fur rent, ho must show that it accrued duo aftor tho eviction 
{litiodley. CambeU (1844), 7 Man. & Q. 386; Se&g v. JJrowne (1845), 7 Q. £. 
620; Newport v. Uardy (1845), 2 Bow. & L. 921), 

(a) Tw^inaon v. Day (1821), 2 Brod. & Bing. 680; Prentice v. Elliott (1839), 
6 M. A W. 606. If the landlord brings ojootmeiit for a furfeiUue, he cannot 
recover rent accruing after the issue of the writ; his remedy is in damages for 
the detention of the premises {Birch v. Wright (1786). 1 Term Rep. 378; i^nes v. 
Gartar (1846), 15 M. & W. 718). An eviorion by tne landlord, in addition to 
stopping the rent, prevents him from forfeiting the lease for non-porformance 
of covenants (Friiatt v. Boo^ (1862), 31 L. J. (o. F.) 281); but it does not 
discharge the tenant from his covenants other than lor payment of rent, or put 



490 


Landlord aNd TsNANt. 


Sjwt. 1. 

SoBpensioxi. 

WhAtocU 
uoonnt to 
ovlotion. 


Ab«n«teiinieiit 
and rwttiiig. 


BTiction 
uider title 
pummonnt. 


To constitate an evicliuu for this purpose, it is not necessary that 
there should be an actual physical expulsion from any part of the 
premises; any act of a permanent character done by the landlord 
or his agent with the intention of depriving the tenant of the 
enjoyment of the demised preiitisos, or any part thereof, will operate 
as an eviction (&). Thus there is an eviction if the landlord enters 
and uses the premises, the tenant remaining in possession (e); 
though a mere trespass by the landlord is not sufficient (jl). It seems 
that it will be an eviction if the landlord induces the undertenants 
to leave by notice to 'quit, so that the premises are left 
unoccupied (e). 

« 

960. The mere abandonment of the premises by the tenant does 
not afiect his liability to pay rent. If, however, the landlord subse- 
queutly enters and uses the premises for his own purposes, this is 
equivalent to an eviction, and he cannot recover rent subsequently 
accruing due (f). And so, if the landlord relets the premises to 
another tenant who goes into possession, this operates as an eviction 
of the previous tenant, from whom the landlord cannot recover any 
rent which falls due after the reletting [g), even in respect of a sub¬ 
sequent period when the premises are unocciipiod ()t). But the 
landlord can protect himself by reletting on tbo tenant’s account, 
and giving notice to him accordingly (i); and it is no eviction if he 
merely enters for the purpose of protecting the house (fi), or puts 
in a caretaker for the same purpose(Z), or puts up a notice for 
reletting (m). 

961. Biuiilarly, in order to constitute an eviction by a person 
claiming under title paramount, it is not necessary that the tenant 
should be put out of possession, or that ejectment should be 
brought (u). A threat of eviction is sufficient, and if the tenant, in 


an end to tbe tenancy (ilfvrrMon v. O/iO'Iivi'-k (1819), 7 C. Ji. ilUG; Netmbm v. 
AUin (1811), 1 Q. li. SIS). 

(b) Ujpton ▼. Townend (1855), 170. B. 30 ; tlendenony. US ears (1859), 7 W. IJ. 
554; Buynton v. Morgan (1888), 22 Q. il. 1), 74, U. A.; see Wkeder v. 8teoeti>-un 
(18^), 6H. &N. 155; notes to Salmon t. Smith (IGUO), 1 TVms. Suniid. (oil. 
1871) 206. As to the alteration of tolls after a doiniso of them, see //kitm v. 
Marrice (1842), 10 M. & W. 260. 

(e) Smith v. Raleigh (1814), 3 (Jamp. 513; OriJUthy. Hoilga (1824), 1 0. & P. 
419 420. ^ 

(d) //unt ▼. (7ope(1776), 1 Cowp. 242; Newby y. Shetrpe (1878), 8 Oh. D. 39, sT 
0. A. 

(a) Bum ▼. Bhdpa (1815), 1 Stark. 91. 

(/) Bird V. DefanoieUe (1846), 2 Oar. & Kir. 415 ; Oniy v. Owen, [1910] 1 
K. B. 622 (where, howovor, the landlord recovered damages for breach of 
agreement of tenancy). 

(g) Hall V. RurgeBB (1826), 5 Jl. & C. 332, 333. 

[A) WuUb y. Ateheaon (1826), 3 Bing. 462. Formerly whore the reletting took 
pl^ between two rent days, the landlord could not recover the rent from the 
previous rent day up to the relettang (Ball y: Burgeaa, Bupra) ; but apparently 
the rent would now oe apportionabla for this pnrposo; soe p. 482, poet. 

(«) Walla V. AtehBoon, tupra. 

(k) Smith Y. Raleigh, aupra ; Griffith v. Bodgea, aupra, 

I t) Bird V. Defonvietle, supra. 

m) Rodpaih v. Boberta (1800), 3 Esp. 225. 

yj J>o» d. UiggiaMhmn v. Batim (1840), 11 Ad. ft EL 307, 310. 
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con sequence of such threat, attorns to the claimant, he can set this Sww. 4. 
up as an eviction by way of defence to an action for rent (o), subject Saspenrion. 
to his proving the evictor’s title (p). But there is no eviction if the — 
tenant gives up possession voluntarily {q). 

962. The tenant takes the demised premises subject to any Ppemiies 
defects existing in them at the time of the letting, and to any events incoming 
which subsequently affect their value. Hence, unless the lease 
contains express provision to the contrary (r), and with certain 
statutory exceptions («), the rent continues to be payable notwith¬ 
standing that, ill the case of a dwelling-house, it is at the lime of 
letting (t), or suhsequently (?t) unfit for habitation ;*or, in the ease 
of land near the seashore, that it is of no value (a); or, in the 
case of agricultural land, that. it is unsuitable for the intended 
iiso(&); or that the premises are suhsequently destroyed by fire(c), 
or carried away by a flood (d), or inundated by fresh water (e); or 
occupied by an alien enemy (/); or that, by the landlord’s neglect 


(o) roole Corporaiim v. W7»t« (1846), 16 M. & W. 571; Curjienter r.'Parker 
(1857}, 3 0. B. (W. 8.) 206, 234, 236. 

if) Jordan v. Twella {IIHS), Loo ietnp. ITard. 171; Simon? v. Fa»T«i (1834), 

1 Bing. (n. c.) 272; Poole Corporation v. M'hiit, supra. BilL whore tho lessoe 
hiic8 on tho covenant for quiet on joy nieut, it ia suliicioiit for him to allege generolly 
that the ovictor entored lawfully claiming title under tho losBor, without netting 
nut particulars of hi-s title (/'Wer v. Pitrson (1702), 4 Toriu Bop. 617 ; Hodgson 
V. Hast India Co. (1790), 8 Term Kep. 278 ; soe /iiniims v. Fa-> ren, supra, atp. 278). 

(</) He Kmcry and Barnett (1858), 4 0. B. (x. 8.) -123. Tliin is on nwo-uit of 
tlio dangOT of collusion {Dtlanty v, (l8.'«7), 2 0. B. (n. s.) 768, 778; see Ininn 
V. J)i Nnovo (1811), 3 Man. & 6. 10.7). 

(r) 8co JJenneit y. Irilatal (1868), E. B. & E. 326; and a provision for 
snsponsioii of rent only applies to tho events Kpocilied in tho ])l■ovi^ion {Saner v. 
Jiillon (1878), 7 Oh. IJ. 815 ; Manchester liondtd Warehouse Co. v. Cair (1880), 
% 0. P. 11. 607). 

(s) As to the statutory conditions as to fitness for luibitation in the case of 
«mail dwelling-houses, seo p. 503, tmt. 

(t) Hart V. Wiwlsor (1843), 12 M. & W. 68. This applies only to unfumiahod 
houses; as to fumishea houses, soe p. 569, post. 

(«) Arden r. (1842), 10 M. & W. 321, 328; Murray v. Mate (1874), 8 
I. li. C. L. 396; Uollim v. Barrow (1831), 1 Mood. & ll. 112, contra, is uot law. 

(a) Meath {Earl) v. Cutlmert (1876), 10 1. R. C. L. 395. 

[h) Sutton y. Temple (1843), 12 M. & W. 52, 62; compare Oonnlly v. Baader 
0819), 2 Stark. 525. 

'"(c) Monk V. f.*(i)02wr(1727), 2Stra. 763; Balter y. flo(tpzq</V?f(1811), 4 Taunt. 45; 
Turn V. Oorton (1839), 5 Bing. (N. O.) 501 ; Marshall v. Schofield it: Co. (1882), 52 
li. j. (q. b.) 58, G. A. The rule is tho same notwithstanding that tho tenant has 
(‘ovonaiitod to repair, damage by fire excepted {hdfour v. Weston (1786), 1 
Tcrni Hop. 310; Hare v. Orooea (1796), 3 Anst. 687); and though the landlord 
ii'lusos to lay out insurnuco money which he has ixiceived in rebuilding {Leeds 
V, Oheetham (1827), 1 Sim. 146 ; Lofft v. Dennis (1859), 1 K & E 474) ; see 
p. 620, posf. Gonsoqnontly tho landlord will not be restrained from suing for 
the rent {TloUzapffed v. Baker (1811), 18 Yes, 116; Leieis v. Oheetham, supra).^ But 
in the case of furnished lodgings the rent ma^ be treated bv tho parties as 
)>ccming from to day, and then the rent will slop if tho lodgings become 
useless through fire {Packer v. Oihbins (1811), 1 Q. B. 421). 

(«Q Carter v. Cummins (1666), cited 1 Cos. in Ch. 84. 

(e) Since, it is said, tlte lessee has the fi^ and usually t^ land oon be 
reclaimed; but it is dflferent in cose of invasiou by tlie sea, siiiDO the right to 
fish is in the public, and usually the land cannot be reclaimed (1 Roll. Abr. 
230). 

(/) Porodine y. Jam (1647), Aleyu. 26. In sudi oases the tenant is bound 

H.L.—>VII£. K 
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Skct. 4. 

Buspenalcn. 

Minerals 

exhauBtcd. 


of an obligalion to repair, the promiBes have become useless to the 
tenant (/?). 

Similarly, a fixed rent reserved by a mining lease continues to be 
payable throughout the term, notwithstanding that the niiuei'al.s 
have been worked out (A), or are not worth the cost of working (i). 
If, however, no rent is ii^cd, but tlio lessee has covenanted to get a 
minimum amount of minerals, ho is not liable to pay royalty on 
this amount if in fa':t it does not exist in the laud (4). 


Apportion- 
mciit in 
respeet of 
time. 


Sect. 6 .— Apporthnnient. 

963. Rent, wbclbor reserved or made payable under an iiisfru- 
ment in writing or otherwise, is considered as accruing from day 
to day, and is apportiouable in respect of time accordingly (Q. But 


by bia express coiitriict, notwitbstaiidiug accident by iunvitablo iiccosiiit^-; 
contra, where an oblij'.ition is only imposed by luw {ihid.) ; c-omparo l/arrtaan v. 
North (Lord) (1(167), 1 Cas. in Ub. 83 (whoro no doc-ision is reported, but tlio 
Lui-d chiancoUor said that bo would rolieve it be conld), 

(<f) Surplice V. Farmworth (1844), 7 iinn. & 0. 376; but a lodger if be Icavc-i 
abruptly tbrough'tho landbim’s miHcuiuluct is perhaps only lialilo for rent for 
the time of actual occiipaiiou; see Kirirman y. Jarris (1839), 7 Dowl. 67<S. 

(7<) lJutc (Marquia) y. Thompson (1844), 13 M. & W. 487, 493. 

(i) Alelleray. iJevonahire (hulec) (i832), ]6Beuv.232; /Ivh/ivai/v. Sneiid (tHUl , 
Kay, 627, 636; Strelleu v. f'mrson (188U), Id Oh. 1). 113, 119; soe tilio Mim:'-, 
Minebalb, and Qitaruibs. 
m Clifford V. Watts (1870), L. R. 5 0. P. 677, 587, 588. 

\l) Apportionment Act, 1870 (33 & 31 Viet. c. 35), s. 2. At common law 
there was no apportionment of rent in respect of time, since the rout oniv 
became payable on thn expiration of the full quarterly or other period in respoi ^ 
of which it was rosci-vod (Clun'a Case (1613), 10 Co. Rep. 127 a). Ouusoquontly 
when the landlord was a tenant for lifu without puwor of leasing, and dieil 
between two rent days, the rent up to his death was not rceovci-able, and tlio 
remainderman harl an action for use and ouunpalio.’i only for the rent sinen ilio 
death (Jenmr y. Morqun (1718), 1 P. Wins. 392, see ifanaick v. Foster (1609,', 
Cro. Jac. 227; Hay v. l^almer (1728), 2 P. Wins. 601). This was remedied by 
the Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 15, which enab’od the 
executors or adniini-stTalors of the tenant for life to recover an appoitiuni'd ]>art 
of the rent up to the death; eeo He Smyth, a Lunatic, Fjc, jiarte Smyth (1818), 
1 Swan. 337 ; title Equity, Yol. XLII., p. 29. Rut tlio stiituto o'dy appliod 
where the lease detorniined by the death of a tenant for life, and if the leusi.' 
was by an owner somed in fee simple, or by a limited owner witli power of 
leasing, the noxt rent due after the death went to the heir-at-law or devisee, 
or to the remainderman, and the mrsuiial ropresontatives of the lessor couhi 
claim no part of it; see note to Jte Smyth, a Lunatic, Er jiarte Smyth, supra 
This case was iirovided for os regards teiniuts for life by the Apjiortiuiiinont Act, 
1834 (4 & 5 Will. 4, o. 22), s. 2, and the same Act (ibid., s. 1), extended tli'' 
Distress for Rent Act, 1737 (11 Goo. 2, c. 19), to all casus whoro louses weie 
determined by the d^'ath of the lessor, although not strictly tenant fur life. As 
to the construction of the Anpnrlionment Act, 1831 (4 ilt 5 Will. 4, o. 22), H" 
Plummer v. Whitrley (1859), John. 686, 690; St. Anhjn y. St. Auhyn (1861), 1 
Drew. & Sm. 611; Donaldson v. DouaUlson (1870), L. R. 10 Eq. 636, 639; 
.Anglesey's (Marquia) Estate, Paget v. Anylssey (1871), L. It. 17 lik][. 28J. Rut tho 
Apportionment Act, 1834 (1 & 6 Will. 1, c. 22), did not enable an apportionment 
to Ira made between the personal representatiyos and the hoir or dovisoe of a 
lessor who was entitled in foe simple (iJrowms v. AmyHf (1844), 3 Haro, 173. 
Heer y. Beer (1852), 12 G. R. 60*, Re OMow'a Estates (1857), 3 K. & J. 689): 
nor did it apply where the rent had out been reserve by an instrument in 
writing (Re Markby, a Lunatic (1839), 4 My. & Or. 484; Milla y. Trvmfer 
(1869), 4 Oh App. 320); and it might be excluded by express atipulatiun 
(Apportionment Act, 1834 (4 & 6 Will, i, c. 22), s. 3); see Tyrr^ v. (Bark 
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llio apportioumeut does not accelerate the time for payment of the Saor. B. 
ftj)portioned part. In the case of a continuing rent, the apportioned ApporUon- 
part becomes payable wlien the entire portion of which it forms a meat. 
]v,irt becomes payable, and not before; and in the case of a rent 
which is determined by death, re-entry, or otherwise, it becomes 
piiyable when the next entire portion of the rent would have been 
payable, and not before (»')■ Hut apportionment is allowed only of 
1 cut accruing due at tho date of the event which necessitates the 
i'.pportionmont. Sums made payable in advance, and already due 
before such event, are not a})purtioned (n). 

Persons entitled to tho apportioned parts of • the rent have KecoT^ of 
respectively tho same remedies for recovering tho same, when 
jiiiyable, as they would have had for recovering the entire portion 
of rent if entitled thereto respectively; but the lessee or the land 
is not to bo resorted to for an apportioned part of an entire or 
continuing rent specifically. The entire or continuing rent, including 
iho apportioned part, is to be recovered by the heir or otlier person 
then cnt'tlcd apart from apportionment, and the. apportioned part 
is recoverable from the heir or other person by the executors or 
other parties eniitlod thereto (o). 

All apportioniTiout can be made, not only as between the persons Apportion- 
enfcitlod lo tho rent, but also as against a tenant whose liability 
for rent ceases (p), or changes its character ((/), between two rent days; 

.’.nd after the day when tho entire portion of rent has, or would 
have, fallen due, the proportionate part is recoverable against the 
tenant as rent due under the le<iso (r). Consequently a lessee who 
-urrenders his lease between two rent days is liable for rout up to 
I he suvroTidor, and a lessee on whom a lessor lawfully re-enters 
is liable for rent up to tho re-entry (a). But he is not liable if he 
is wrongfully evicted (/). 

MS51), *2 I)rn\v. 86. The A]i]iovtioiiinent Act, 1870 (36 & 34 Viet. c. 35) (which 
l>e cxc.Uulwl by exproKs stipulation (i6v/., s. 47 ; see Jfe AfereflitA, Hiotu 
V Mereilitli (^IS5W), (>7 L. J. (cu.)409),iuePt8thoBocni4O8,audinukcsreiitapportion- 
hMc gtMH'ituly (hco Ho-*eniiirace v. /J«r//c (1873), 7 1. B. Eq. 186, 189) ; and it 
iqtplh's whether the innlruinent caiuo into oponitioii beluro or after the cxim- 
nicnccinent of tho Act (He Clnie’s P'siatc (1874), L. 11. 18 Ei|. 213; Iltttluck v. 

I'nllty (1874), L. B. 19 lii]. 271 ; Lawrente v. Lawrenn (1884), 26 Cb. J). 795); 
but it secnia that it does not alter the coustniction of a will proriously made 
[Jnm V. Oqh (1872), 8 i.'h. App. 192). 

( 7 «) Apportioumunt Act. 1870 (33 & 34 Viet. c. 35), s. 3; Re United Clult and 
Hotel Co. (11S89), 60 Lk T. 665; see Re Lucas, Ravish v. Hudson (1885), 55 L. J. 

(fjH.) 101, C. A. 

(n) Kllis V. RowliOtham, [19001 1 Q. B. 740, 0. A. 

(o) Ajiportiouiuciit Act, 1870 (33 & 34 Viot. o. 35), s. 4. 

(p) tiworutea Bonk v. Thomas (1879). 4 Ex. I). 94; Jlartcwp ift Co. v. Sell 
n 883), Cab. i El. 19; Johuatm, Kx parte Rlackeft (1891), 70 L. T. 381; 
iijchtdiiig the caae of eviction by title paramount {Elvidye v. Mddon (1889), 24 
b. K. Ir. 91). 

iq) Soe title Distbess, Vol. XL, pp. 172—174 (company in liquidation). 

(r| See Re irifsun, Ex parte Ocutinqs i^f^ord) (IBod), 62 Ia J. (o. b.)_ 62S, 632; 
und it has been bebl that an assignee is only liable for the apportioned rent 
fi(.ni the iiaaiKiimont {Olaaa v. 2‘aiteraon, [1902] 2 1. B. 660). 

(») PomuTly this wat otherwistt; boo Orimman v. (1828), 8 B. & 0. 

324; compare Slade y. Shariie (1638), 8 Ad. & El. 366 (as to aurrendur); and 
foo Oldershaw v. lIoU (1810), 12 Ad. & El. 590 (as to ro-ontry). 

(f) UlapLam v. Draper (1883), (hib & El. 484 i oompare p. 480, ante. 
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964. Bent is apportionable in respect of the demised premises; 
and this may become necessary either because the reversion has 
been severed so that diiletcnt portions of tbo rent are payable to 
(Jiirerent persons, or because tlte lessee has ceased to bo in posBession 
of the whole of the demised premises. 

Bent is apportionnblo upon a severance of the reversion, whether 
this takes place by tlio act of the parties or the act of tlie law(a>. 
Thus it is apportionable where the reversion is suvered by grant ot 
a part to a stranger or to tbo lessee (&}; and whore it is severed on 
tlie death of Iho lessor, wliether under his will (c), or by virtue of 
his intestacy {d). But in order that the apportionment may be 
binding on the lessee, it must be made uithhisconsentor by judicial 
process (e). 

The rent is apportionable where the lessee ceases to have 
]'Ossession of part of the demised promises, provided tliis is not due 
to unlawful eviction by the lessor. Thus it is apportiotiable where 
the lessee surrenders part of the premises (/’); or whore the lessor 
re-enters upon part for a forfeiture under a special condition for 
re-entry allowing this to bo donofp), or where the lessoo is evicted 
from part by a person lawfully claiming under title paramount (/<), 
or where a part of the premises is destroyed by an inundation of 
the Bea(i). The lessee claiiuiiig apportionment on any of those 
grounds must prove the apportioned value of the laud wilhdruwn 


(o) Littlotoii's Tenures, 8. 122; Co. Litt. 148 n; ('Jlniit ami Hardim/s Cum 
(1597), 18 Co. Hop. 57; see Ilailky v. MmUurks, [1899] 2 Cli. 199; and now, 
on sevcranco uf the rovorsion, itnit is aunoxed 1o tlio severed portions by 
etutute: spo p. 597, ]mt, 

(6) Wfst V. Lnasfh flGOl), Cro. 1‘Hiz. 851. 
fej Ewer V. Miyle (1000), (.’ro. Ifiliz. 771. 

(d) I.e., whore the lease includes fi'ecliold and leasehold premisos {Moodn 
X. Uaniance (1017), S Bulst. 1.38. Similarly, whoro the rent is re^orv«‘d in 
rcHpcct of a house and fiiniituvo. and these devolve upon different persons, the 
rent is appertionod, notwilhsinndinj:' tjint it issws only out of the house 
{Salmon v. Matthews (IS 11), S M. & tV. '6J1 • see p. 400, ante). 

(c) JJlias y. CW/fwa (1822), 5 11. & Aid. 876; Swansea Corporation r. Thomas 
(1882), 10 Q. 11. D. 48, 51; see VMina and Ilardinij's Cast, snjira. In case of 
co-lessees both should 1)e parlice to an action fur aiipuiLioumout {Stafford v. 
Xondon (<7i<y) (1718), 1 Stra, 95). As to apportiuiiineut of a rent-uliiirge, see 
Co. Litt. 14S b; Hartley v. Mwldorks, anjrra. 

{/) Smith V. Maliiiys (1007), Cro. Jac. 100; Co. Litt 148 a. 

(if) Wallcer'a Case (1587), 3 Co. Jlep. 22 a, 22 b; Co. Litt 148 a. Undrr 
certain statutes the lessor may resiiiiie possossiou of part of the lands, or part 
of the lands may he taken fur puhlio purposes, and pi-ovision is made for 
apportionment ot Uiercnt; see Agricultural llohlings Act, 1908 (8 Mdw. 7, c. 28), 
8. 23; title AGRloi'til'UUE, Yol. I., p. 242; Lunds Clauses Consolidation Act, 
1845 (8 & 9 Vift. c. 18); titlo CoMrimsoRY T’huoiiask of Land and Com- 
FENBATION, Vol. VI.,_pp. 138, 147 ; as to land taken under tlio Church Uuildin^' 
Acts, seo Church Building Act, 18.54 (17 & 18 Viet. c. 32), s. 1; or for sites for 
schools under School Sites Acta, 1841 (4*6 Viet. c. 38) and 1844 (7 & 8 Viet 
c. 37), see titles Kcoi.issusncAL Law, Vol. XI., pp. 425, 724; Education, 
Vol. Xir., pp. 118 et seq. As to allotments, see title ALTXtTMENra, VoL 1-, 
pp. 332 et seq. As to provisions in the lease for resumption of possession, sse 
p. 459, ante. 

(A) Wallfer^a Case, supra; Smith y. Malinya, supra; see Stevenson y. Lamhnid 
(1802), 2 East, 576; Doe d. Vaughanx. Meyler{\Bl4t), 2 M. & 8. 276; 2'omlinson 
y. Iiay (1821), 2 Brod. & Bing. 680;- Hartley v. Maadocks (1899), 47 W. B. 573, 
(t) 1 Boll. Abr. 236; see p, 481, ante. 
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from the demise (j), ascertained at the date of such withdrawal (k ); Snrr. s, 
and the right to apportionment depends on the person claiming ApporUon- 
it being in fiossession of the land, whether as original lessee or as meat 

assignee; that is, the rent must be payable under a contract real, - 

(ir under a contract arising out of privity of estate (1). Where the 
lessee has assigned the lease and is sued on his personal contract, 
he may possibly be liable for the whole rent, notwithstanding that 
Iho assignee has surrendered part of the premises (m). 

But there is no apportionment in favour of a landlord who Uniawfai 
unlawfully evicts the tenant from part of the demised premises, and «Ticnon. 
no part of the rent is recoverable so long as the eviction oon- 
linues (n); nor can the landlord recover in an action for use and 
itvicupation in respect of the part of the preniisos retained by 
the tenant {•>). Similarly, where the lease includes laud and chattels, 
and the lessee is unlawfully evicted from the land, there is no 
iipj)ortionment (p). 

Where part of the proraisos is held by a third person inability 
rightfully claiming under a title adverse to the lessor, so that the 
lessee cannot obtain possession, the result is the same as in the case 
ol unlawful eviction by the lessor, and no part of the rent is 
recoverable (q). And so, too, where the lease is by parol, and part 

the premises is held under a prior lease made by the same lessor, 
evince the parol lease carries no interest in the reversion (r). But 
where the later lease is under seal, it carries the reversion in the 
jnrt of the premises already let, as well as thu Immediate possession 
ol the roat, and the whole rent is recoverable («). 

Sect. 6.— lieeovery, 

Buu-Sect, l.—Distresa. 

965. The landlord lias, as incident to his reversion, a right to Distnm 
distrain for arrears of rent upon all goods found upon the premises, 
which right, together with the exceptions thereto and the restrictions 
tliereon, is fully dealt with elsewhere (t). In certain cases, moreover, 

(/) Hmith V. Malinga (1S07), Cm. Juc. 160; Go. Litt. 14S a. 

\k) Salta V. Batterabg, [1910] 2 K. JJ. 155. 

(l) Weal V. Laaaela (1601), Gro. EUx. 851; soe Walker’a Case (1587}, 3 Go. Bep. 

22 a, 22 b. 

(m) Stevenson t. Laiabard (1802), 2 Eaat, 575 ; mo Batinton y. Morgan (18SS), 

22 Q. B. 1). 74, 0. A. ; but compare Swansea Corporation v. Thmma (1882), 10 

B. I). 48. 

(a) Morriaonv. C'AaebofVAr (1849), 7 G. B. 266; boo FurnimiH v. Grow (1S6U), 

8 G. B. (N. 8.) 496. 

(o) Upton V. Townthd (1855), 17 C. B. 30; see Reeve v. Bird (1831), 1 O. M. & 

11. 31, 36 ; Hutehinaon v. Taylor (1884), 77 L. T. Jo. 120 (in tlis county coui't); 

II tloon V. Biirne (1889), 24 B. K. It. 14, 27, G. A. ; eoiitra, Stulcer v. Caojier 
(1814), 3 Camp. 514. n.; Smith v. Raleigh (1814), 3 Camp. 513. 

(p) In t^iw case there is tbe further reason that the ront issues wholly out of 
the land, and is therefore gone (Rmott v. Cole (1591), Gro. Eliz. 255; see Read 
V. Laiotue (1502), Dyer, 212 b (see p. 466, ante ); though this reason is not 
operative whore the titlo to the land and goods is lawfully severed; see Salmon 
V. Mattheua (1841), 8 M. & W. 827. 

(7) Ihilgate v. Kay (1844), 1 Oar. & Kir. 341. 

(r) Neale v. Maelcenzie (1836), 1 M. & W. 747, Ex. Oli.; Watson v. Waud 
(1853), 8 Exch. 335, 339. 

(a) kceleaiaittical Commisaionera of Irdand v. O' Connor (1858), 91.0. L. IL 242; 
hco p. 404, ante. 

(0 8eo title Distress, Yol. XL, pp. 115 ef ssf. 
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the landlord may distrain on goods which are not upon Ibe 
demised premises (a). 

SuB-SECOt 2,— Action. 

966. Where the lease is by deed, an action for arrears of rent 
can be brought (/;) on tho express covenant for piiyuient of reiil 
contained in tlio lease, or, if tbei'e is no express covenant, on thi! 
covenant iinpliod by the reservation of rentCc); and similurh, 
W'here the lease is by parol, an action can be broiiglit on tlleoxpre^'! 
or implied ngreemeut for payment of rent. In ilie.se actions the 
rout is recoverable by virtue of tho contract, and, save whore the 
tenancy is at will (d), it is not necessary to show that the tenant ha.s 
been in ocenpation (e). In order that an action may be brought on 
a guarantee for rent, the guarantee must be in writing, and must 
be given to the landlord (/). 

967. Provided there is no lease under seal the landlord may also 
bring an action for use and occupation to recover a reasonable 
satisfaction for the lands held or occiijned by the tenant (fz). This 
remedy is available where a person has been in occupation of land 
without an agreement fixing the amount of rent; but the action 
may also be brought when a certain rent has been reserved by 
a verbal contract or by an agreement not under seal (It). In cither 


(a) See note (^).p- 485, ante, 
(h) As to the ciifout: 


(5) As to Ihii ciifouti of distress upon tho remedy by action, end as to tho 
effect of ohtuiuiujr judt^mont upon tho right to distrain, seo titlo lliSTUESs, 
Vol. XI., pp. I.'i2, 15:i, 181. 

(c) See p. 4G7, ante. As to the recovery of interest, too (3ivil Proccduro Art, 
1833 (3 & 4 Will. 4, c. 42), s. 28; and as to actions, see titlo Action. VoI. [., 
pp. 1 et eeq. For the tiuie liiiiit on actions, seo title Ltuitation of Agitums. 

(tl) Seep. 4.34, ante. As to i-ocoveriiig rent by specially indorsed writ, sue 
title PiucTicE AND Phockddhe. 

(e) See Bellaaii v. Unrhrick (1H9G), 1 Salk. 209. But the rout will not be 
payable if the lessee has abstained from entering until poifonnauco by the 
lessor of a condition precedent, such as elitnining a licence from the superior 
landlord to carr^' on a poi-ticular trade {Bi-vok v. I'liUher & Co. (1877), 37 L. T. 
100 ). 

(/) Nash V. Spencer (1896), 13 1'. L. B. 78. See title Guarantek, Vol. XV., 
pp. 448 et seq. For form of guninntce, seo Encyclopaedia of Forms aiel 
Precedents, Vol. VL, pp. 248 ei eeq. 

(y) Distress for Bent Act, 1737 (11 Geo. 2, o. 19), s. 14. An action of debt 
for use and ocenpation lies at common law, and is not defeated hy proof of a 
demise not under seal roserving a ceilain rent. Tho slatuto eHtablishod tlio 
action for use and occupation, Init diil not introduce it (Oibaun v. Kirk (1841), 1 
Q. B. 850; see Beverley v. JAmoln Oaa Light and CtJce Co. (1837), 6 Ad. & El. 
829, 839; and compaio /kill r. Burgess (1826), 5 B. & C. 332). As to signing 
judgment in the action on adtnissious in the pleadings, ae0TIatmer(Lord)y, Flight 
(1876), 36 L. T. 279, 0. A. Where a rentcharge isHuos out of land a 1.enant for 
years cannot he made pei-sonally liable to pay It (Be Herbage Bents, Oreenwich 
Charity Commieewners v. Green, [18963 « uh. 811) ; see title BentohABGU 
AKi) Annuities. 

(A) Or perhaps .by sn uiefToctual demise under seal (EHintt v. Bogers (ISOD* 
4 Ee^. 59); and as to tho foiiu of action, see Arden v. ruUen (1842), 9 M. ft W. 
430. A tenancy is created by occupation and payment of rent so as to enable 
the action to lie brought {Jrnhine v. J/iU (1854), 2 W. K. 268; see Eardon v. 
Heaketh (1859), 4 H. & N. 175); and tho arlion lies where a tenant holds ov**! 
under such circumstances that a yearly tonunoy (see p. 440, ante) is creatoJ 
CHel/ier it. Silkoso {I860), 19 L. J. (O. B.) 295); or holds over without sue 
idnancT (Eurlev v. Eanrahan (1667). 16 W. B. 990); but an accidental holding 
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raao the compensation is recovered as damages for breach of an bsot. 6. 
(‘N press or implied agreement to pa^ for the ase of the land, and, Recoveor, 
^vliero the rent has been fixed, this is evidence of the amount — 

(>{ damages to be recovered (i), and is usually decisive (j). The 
iiction only lies if tlie tenant has actually entered on the 
promises (A:), and if he has entered without any period for the 
Liiiaucy being fixed, the landlord can only recover in respect of 
Die period of occupation (1); but if be has entered under a contract 
fixing the period, the compensation is recoverable in respect of the 
whole period, notwithstanding that the occupation has not lasted so 
]')ng(ia). Since the action is based on occupation, the landlord 
cannot recover in it a rent payable in advance («); find to maintain 
it he must show an express or implied contract with himself (o), 
and he must have tho legal estate (p). But a legal title by estoppel 


(ivor tor a short lirno does not malse l>io tenant liahio for the whole quarter 
i/wny V. llvmpa% (18fi2), 11 C. J$. (N. s.) .120; or where there is ponnissive 
(.(i-iqKition withoiit any (Ictnise UilunMl v. Jh'tnmnoud (1S4S), 14 Jur, 673, n.; 
/.’iii/Zf’// V. Bratiley (1848), .1 C. 11, 390); or where, without any surroiider of a 
previous lease, a substituted ttu'ant has been accepted hv the landlord (Phipjia 

f^ciilthor/ia (1817), 1 11. & Aid, 50; Jfi/de v. .1/ouAw (1831), 5 C. & P. 42; 
Pnirii-l.mie Co. v. (Viajnmm (1843), 1 Car. & Kir. 14). (Jecupotion in antiripa- 
lion of an intended lease will render tho occupier liable v. Warincktr 

(I8.'»2'i, 3 Car. & Kir. 40; Smith v. Ehlrulye (1K54), 15 C. 11. 230: Dawn y. 
liim'tviij (1874), 31 3j. T. G.'i); unless tho leuso goes off tlirough the lessor's 
f.iiill V. Wrvjhl (1S21), J 0. & P. 589); and see p. 435, ante. 

fi) Jhsii'OHS for Eont Act, 1737 (11 Geo. 2, c, 19), s. 14. 

\j) Sou ijtnton V. M(ca (1878), 7 Ch. I). 839. Hut whore tlic tenant has not bad 
full "enjoyment of the preinisos, the jury may disregard tho rent roserved 
[TomitnanH v. Day (1821). 2 llrod. & lling. 080); and if no I'cut has lioen agreed 
on they must give such u sum as the occupation is worth {Thelford C'^pt^ntion 
V. Tyler (1S4.j), 8 Q. H. 95,100). Evidence may be given of a partd agreemont for 
iho purposo of ascertaining the rent, notwithstanding that by reason of the 
MatiiteofPrands (29 Car. 2, c. 3) it is unenforceable (fleA/ofinav. Pohoii (1815), 
Holt (N. r.), 47). 

{k) Etltfe V. Strnffi^d (1831), 1 Cr. & J. 391; Clarke v. W«bh (1834). 1 Cr. M. & 
E. 29 ; Hinv v. Kfnnett (1835), 3 Ad. & 151. (559, 600; n«ri/fc;/ v. nrt.V/ng(1837), 

T (J. & P, 610; Lowe v. Boss (1860), 5 J5xch. 653. Tho words of tho statute 
'* held or occupied ” (seo the text, supra) do not recognise a holding a.s distinct 
fi'<im an ccenpation (see Lotus v. Bosr, supra, ovonuling tho contrary di'Uim. of 
Tindat., C.J. in Jrt'ii/s V. (1840), 2 G. 11. 0.14, 067). Cutting up a 

boanl for lotting {Butlican v. Jonis (1829), 3 0. & P. o7t0, or sending in ixiraons 
to clean and derarate tho promises, is evidenoo of occupation (Smith v. Tweari 

. . .. ~ 892); 

Term 

liep. 027 ; JSrat v. timna z ur. <£ «r. of or ny a co-renani Whrigty v. 

Tancred (1840), 7 M. & W. 127 ; Electric Telegraph Co. v. Moore (1861), 2 F. &P. 
303). 

(1) Otbson V. Kirk (1841), I Q. B. 850. 856. 

(»i) h'»,aZf«.W V. / 8 A< 5 *pords. [1895] 2 (i. B. 627,629; see Pinfro v. JudsoH 
(1829), 6 Bing. 206; Jones v. Jleynolda (1836), 7 0. & P. 336. 

(n) Angcll v. JBandall (1867), 10 L. T. 498. 

(o) 3^0 action for use and occupation is one of contract, mid is founded on 
the relation of hindlord and tenant, and thereforo reqtiiics evidence of an 
occmiatiou by the permission of, and under a couli'act with, the plaintiff 
(Churchward v. Ford (1867), 26 L. J. (EX.) 364; Slvptr v. Saunders (1860), 29 
J^. J. (EX.) 276). 

(p) Colb V. Carpenter (1809), 2 Camp. IS, n.; Ilarris v. Booker (1827), 4 
Bing, 96. A cestui gtie trust should not sue (Morgell v. Paul (1823), 2 Man. A By. 
(K. n.) ,303). 
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is sufficient, where, for instance, he has let the premises to the 
defendant ( 9 ), or where the latter has recognised his title by payment 
of rent (r). 

An action to recover rent reserved by a lease under seal 
is snbject to a limitation of twenty years, and consequently arrears 
for that period can be recovered (a); in other cases only six years’ 
arrears are recoverable (f). 


Part VII.—Rates and Taxes. 

Sect. 1. —lAahility in the Absence of Agreement. 

969 . Bates, taxes, and other burdens on land and buildings 
imposed by public authority are either taxes imposed directly by 
Parliament, or rates and charges imposed by local authorities 
acting under statutory powers. Taxes of the former kind include 
income tax (a) and land tax (a). 

The ordinary rates levied by local authorities are the poor 
rate and general district rate, and these are in general assessed 
upon and payable by the occupier (b ); but where premises are let 


(g) lienee nn auctioneer may sue if he has let a.'i principal {Fisher v. Mursh 
(18B5), (i B. & S. 411); hut not if ho is known to let only as agent {Evans v. 
Evans (18«5), 3 Ad. & El. 132). 

a Bolby V. Ilea (1840), 11 Ad. & El. 335; eee AlUiaon v. Stark (1838), 0 Ad. 
. 255. 

{a) Civil Frocodnro Act, 1833 (3 & 4 Will. 4, c. 42), s. 3; Darky v. Tennant 
(1885), 53 Tj. T. 257; Dmieyan v. Neill (1885), 16 L. B. Jr. 309. 

(f) !^al Property LimitAtion Act, 1833 (3 & 4 Will. 4, c. 27), s. 42; see title 
Limitation of Actions, where the subject is fully dUens-sed. 

(u) See, generally, title Income Tax, Yol. XYI., pp. 607 et aeq. 

(a) See title Land Tax, pp. 307 et sea., ante. 

Where the rateable yuue does not exceod in London £20, in Livorpool 
£13, in MaiichoNtov or Birminj^ham £10, and elaowhere £8, tho owner inuy 
agree with the overseers to be liable for the poor rates, whether the premihox 
are occupied or not, and he may be allowed a commission not exceeding 25 pc«r 
cent, on tho amount of tho rate (Poor Bale AssoHsmont and Collection Act, 
1869 (32 & 33 Viet. c. 41), s. 3); or the oyerseers may, as regards such premises 
(movidcd thoy include a dwell ing-houeeh assess the rate on the owners instead 
01 the occupiers, allowing an aratement of 15 per cent., and if the owner is 
willing to be rated whether tho promises are occupied or not, a farther nhate- 
ment not exceoding 15 per cent, {ibid., a. 4 ; see Norwood Overscera y. Salter, 
[1892'] 2 Q, B. 11^. This Act impliedly repealed the Poor Ecliot Act, 1819 
(59 Geo. 3, c. 12} (Sturms Bourne’s Aot), a. 19 {West Ham {Churchwardens etc.) 
V. Fourth City Mutual Building Society, [1892] 1 Q- B. 654 ; compare West Ham 
Overseers y. Iks (1883), 8 App. Cas. 386; and see titles Poor Law ; Bates and 
‘ Bating). Similar provision is made by the Public Health Aot, 1875 (38 & 39 
Yiot c. 55), 8. 211, aa te the general diatrict nto. The owner inatead of tho 
occupier may at the option of 3ie urban authority be rated fl) where the rate¬ 
able value of ^e premiaea doea not exceed £10; (2) where the premiaea are let 
to weekly or monthly tenanta ; and (3) where the premiaea are let iu separate 
apartments, or where the rente become payable or are collected at any snorter 
period than quarterly. The rating in auw caaea is on not less than two-thinls 
or more then fpor-fitths of the net annual value, or, if the premises are rated, 
wheGier occupied or unoccupied, at one-half the rate which an occupier would 
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to the oecapier for a term not exceeding three months, he is entitled 
to deduct the amount paid by him in respect of poor rate from the 
rent due or accruing due to the owner (e). 

Special charges may be imposed by local authorities for paving, 
lighting, and drainage expenses, or for the abatement of nuisances. 
A local authority usually has the option of recovering these from 
the owner or the occupier, but the occupier, if he is required to pay, 
is entitled to deduct the whole, or a sjiecified proportion, of the 
amount from his rent(d). Where under a local Act a drainage 
rate is payable in the first instance by the tenant, with the right 
to deduct the amount from his rent, and the rate iq recoverable by 
distress, the tenant to bo charged is the tenant in whose time the 
rate accrued due, and not the tenant for the time being (r). 

Shot. 2.— Construction of Covenants for Payment of Rates and 

Taxes. 

970 . Any agreement depriving the tenant of his right to deduct 
‘^0 landlord’s property tax from his rent is void (/), and in certain 

i'.er cases tlie landlord is debarred by statute from shifting a 

irden, which the legislature has imposed upon him, to the 
■mant (g ); but in general, where a tax or rent is prinid facie to ho 
I’orne by one party, it is competent for the parties to agree that 
it shall be borne by the other. Thus, while drainage and paving 
expenses, and expenses of the abatement of nuisances, under the 
Mtatutes already referred to (h), if recovered from the occupier, are 
iu be deducted from rent, yet in each case the right of the 
occupier to deduct the amount paid by him from his rent is subject 

pay [R. V. Barclay (1682), 8 Q. B. D. 486, C. A.)* See, further, title Bates Aim 

UaTIxVG. 

(r) Poor Bate Assosament and Oolleotion Aot, 18G9 (32 & 33 Viet. o. 41), s. 1. 

See p. 477, ante, aud titles IIiquwatb, Streets, Aim BRisaES, Yol. XYL, 
pp. 201 et aeq., 211 et aeq. ; Puhlio Uealtu asd LooaIi Administration. 
'I'lio tenant cun recover from the owner the cost of alxiliug a nuisance arising 
I 'om structural defect as to which the sanitarv authority serve a notice under 
the Public Health (London) Act, 1891 (54 & 55 viot. c. 76) {Oebhardt y. Saundera, 
[1892] 2 a B. 452). 

(e) JJuwam y. Linton (1822), 5 B. & Aid. 521 ; and ooinjinre Spencer y. Barry 
(1835), 3 Ad. & El. 331. As to sudi drainage rates, see title Land Improve¬ 
ment, pp. 275 et seq., ante. 

(/) As to landlord’s property tax (t.e., income tax), and as to tithe rontcharge, 
>*ee p. 476, ante). As to whetnor a covenant for payment of rates and taxes 
(ormorly included tithe rontcharge, see Pariah y. Sleemin (1860), I De 6. F. 
& J. 326; Jeffrey v. Neale (1871), L. B. 6 0. P. 240; Lodswood y. IPibon (1874), 
43 L. J. (O. p.) 179. 

(.4) N.g., the right of the tenant of a puhlic-houso to deduct from his rent a 
rottain proportion of tho compensation charge cannot be excluded hy ogreo- 
innut (see title Intoxioatinq Liquors, p. 74, ante, and see p. 479, ante). 
Where, as iu this case, a burden is imposed by statute on the landlord “ not¬ 
withstanding any agreement to the contrary,” these words includo agreements 
made after we passing of the statute ( fVoder v. North Eaatem Brewerm, [1910] 
1 K. li 247, vwere the dietuin of Pabee, B., to the contraiy in Bs Knight, 
^hof/nna v. Kn^ht (184^, 1 Exoh. 802, was not accepted). 

{h) Le., Metropolis Management Aot, 1855 (18 & 19 Viot. o. 120); Metropolis 
Management Amendment Aot, 1862 (25 & 26 Viet. c. 102), s. 06; Iniblio Health 
Act, 1875 (38 & 39 Yiot. o. 65); [ravate Street Works Act, 1892 (55 ft 56 
Viot. 0 . 67); Public Health (Loudon) Aot, 1891 (54 ft 55 Yiot. o. 76); see 
pp. 477,478, ania. 


Sun. 1. 
Lhthlltty 
lathe 
Absence of 
Agreement. 


Liability maj 
usually be 
delcrmiued by 
agreement. 



490 


Landlobd and Tenant. 


Bbot. S. 

Constrac* 
Hon of 
Covenants 
for Payment. 

Meaning of 
“ta*." 


LandlonVs 
covenunt to 
paj i-alcs 
and lax£i. 


to any agreement to the contrary (i). But an agreement by tbo 
tenant to pay outgoings will not extend to rates or taxes of a new 
kind imposed by virtue of subsequent legislation, unless it is expressly 
provided that it shall inelude both prosPAit and future outgoings {k). 

971. The word “tax” in its widest sense includes all money 
raised by taxation (/), and it may, therofore, include parliamentary 
taxes—tliat is, taxes levied directly by Parliament, usually for tlin 
benefit of the whole kingdom (in), and also rates and other charges 
levied by local authorities under statutory powers (n); but, as a rule, 
it denotes parliamentary taxes, and an agreement by the tenant 
to pay taxes will bind him to pay the landloi'd’s proportion of tbc 
land tax, and also other parliamentary taxe.s which are payable by 
the landlord, in the absence of agreement to the contrary (o). 

972- Under an agreement for letting at a specified yearly rent, 

including ail rates and taxes,” the tenant is entitled to deduct from 
his rent the whole of the poor rates paid by hiiu {}>). But where tlm 
landlord covenants to pay tho land tax and the premises are lot at 
a ground rent, and subsequently tho tenant builds and obtains 
an improved rent, so that the land tax is increased, the coveimnl 

{!) As to (Icductiug tho oxponsos frutii i^iit under those statutes, eco p. 477, 
mie. 

(fr) Mile End Old Town (Vestry) v. Whithy (1898), 78 L. T. 80; conipitve Sunt 
Coliiffcv. London l\irporalv-n, [1901] 1 K. 11. 617, A. 

«)■ Mitchell 7 . Ford/,am (1827), 6 B. & 0. 274, 277. 

Bedford Vnwn Guardians v. H(d/(srd 1 nijn-ocement Commissioiiera (lNi) 2 ), 
7 Exuh. 777, 779 ; such ns tho land tax {Ihiwster v. KUydl (1698), Curth. 4:J.'i; 
Manninyr. Limn (181.0), 2 Car. & Kir. 13); see Christ’a nosjntal (f/ojxrnw.) 
▼. flarriM (1841), 2 Man. & G. 707 ; but a county or municipal or othesr rati! 
{Bedford Union Guardians w. Halford Improvement (hnimiasioTnrs, aninra ; Falun r 
V. Earith (184.7), 14 M. & W. 428), or a rate levied under statuto on porHOiiH 
hahlo for the repair of a hridgf {Baker v. OreenhiU (1842), 3 Q. B. 148), is not a 
patliiixiienlary tax. 

(n) Thi's, “])aiochi<il ta.xos” inoludo poor rutos (B. v. Toma (1780), 1 Doii!*. 
(K. «.) 401); and other rates raised out, of poor iiites (B. v. Ayleahury with 
Walton {InhahutanU) (1846), 9 (i. B. 261) ; hut though “taxes” by itself iiaiy 
include poor rates {Mitchell v. Fordhim, sujtra), yet poor rates are not iiicluiiid 
in a coven.nit by the lessor to pay “ all taxes on the land demised,” since tbs 
poor rate is not a tux on the fund, but a personal charge on the occupier in 
respect of the land {Thccd t. Htarhey (1724), 8 Mod. Bep. 314; Bowls v. GtHs 
(1776), 2 Cowp. 451, 452). 

(o) Arran {Count) v. Vrisp (1694); 12 Mod. Bep. 54; Amfidd v. White (182.7), 
By. & M. 246; soo Hopmooi v. barefoot (1700), 11 Mod. Bep, 237. The ngn’C- 
meut throwing laudloi-d’s taxes on the tenant may be verbal (Am/eMv. 
aujira). A covenant by Ibo Insi^eo to pay all pariiamontory taxes and nsHt’si^- 
meets will include a rcntcliurgo representing redeemed land tax {ChrH's 
Hospital (Qovermnra) v. IJarritd, supra; compare Murray v. Barker (1854), bl 
Beav. 305). Where rent is to ho paid free from all taxes, the effect ih b' 
relieve the lessor of oil huivions which can Lo legally thrown on tho los)-«'0 
{QUes V. Hooper (1691), Garth. 135; see Parish v. Sleeman (1800), 1 Do G. !''• 
& J. 326 (rent liayftble “ free of all outgoings ”)), except mirdens of a ii< w 
kind irapo^ed aftor tho cication of tho tonuncy {luile End Old Ton,, 
( VaOrf/) V. WhUby, stepra). A contract by the landlord to pay rales is a oonta'uft 
of indemnity, and covers damages for imprisonment resulting from his default 
{Atkins V. IloWm. (1909), 103 L. T. 514, C. A.). 

( p) Barcrnft v, WeUand (1883), 12 L. K. Ir. %; and sumilarly where a net rriit 
is to bo paid {Bennett v. Womadt (1828), 7 B. & C. 627, 629 j 3 0 . & P. 90; see 
Bradbilny v. Wr^ht (1761), 2 Doug. (X. b.) 624). 
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only extends to the part proportionate to the ground rent(g); and swjt. s. 
where the landlord covenants to pay rates in respect of the ground Construe* 
il(nniBed, and buildings are subsequently erected, so that the snl^ect- tion of 
matter of assessment is changed, and tiie assessment increased, the Covenants 
1 iiifUord is only liable to pay rates in respect of tiie ground, and not 
ihe part attributable to the liuildings (?*). Where, howev(jr, the increased 
l( ssor’s covenant extends to all rales and taxes at the date of the asscBBioent 
lease, or subsequently, payable in respect of the premises, and 
ihe assessment is afterwards increased without any change in 
the premises, the lessor is liable for tlie increased rates («). 

973. The lessee usually covenants to pay all rates, taxes, and CTsnal 
nssoflsments payable in respect of the demised promises daring the 

!(!iin; and in ensea of long leases, and sometimes also in short ra^,^ax« 
tenancies, the covenant is extended so as to includo liabilities which and out- 
are described by one or more of the words “ duties,” “ outgoings,” 
“impositions,” “burdens,” or “charges”; and it is expressed so 
I'h to includo such liabilities “now or hereafter” imposed, and 
whclher they are imposed “ on the demised premises or- on the 
landlord or tenant in respect thereof ”(t). 

974. In general the tenant should be lialde to bear all expenses rharges for 
which are of a regularly recurring nature and which are incident to pemianent 
llie occupation of the premises; the landlord should be liable for 
expenses which are incurred for the permaneut improvement of the 
pn'iuises. pave that in tonancies exceeding three years a share de¬ 
pending on the length of the tenancy should bo borne by the tenant; 

:'!ul the covenant will not be construed so as to throw expenses of 
])ennanont improvement on the tenant unless there are words clearly 
1 e.quiriiig such a result. In each case, however, the construction of 
ihe covenant depends on the words used, and upon any other pro¬ 
visions in the lease which may properly be regarded as assisting the 
conslriictiou. The usual charges lor improveuiiml.s of a permanent 
n.itnro are those for drainage and 2 )aviiig expenses and for the abate- 
nuait of nuisances under the statutes already referred to (a). 

Ill the caso of paving expenses under the Metropolis ^Management Direct and 
Acis, 1855 (x) and 18fi‘i(a), the expenses are raised by direct assess- ' 

incut; that is, the work is undertaken by the local authority and 


ff/) Jfydev. Hill (l‘JS9), H Term Hep. 377 ; Smith v. Ifunble (1S51), 15 0. li. 
3-1; Mtmsjithl lid/, [l‘.K)S] 1 K. IJ. 71. C, A.; see Yawv. Letiutu (1718). 1 
Miix. 21 ; fniitjkldv. Jimudmood (1818), 2 Stark. 140; Hard v. Const (1830), 
10 H. & 0. C3j. 

(r) rt'atson y. Htme (1827), 7 11. £ 0. 285. SiinilarlT, whore the lessor 
I'oveuaiits to pay all taxes now chargeahlo on the deniisoll preuiisos, and the 
I' ^see covenants to pay all fresh taxes hereafter ohargod, the lss.see pays 
hush taxes, and cdso any incroment in the old taxes which is oceusioiied by the 
iM])ruved value of the premises (fl'otsr'n v. Athitu (1820), 3 B. £ Aid. 047; see 
<-r(diam v. hade (1812), 16 East, 29). 

I.") Salaman v. Jlolford, [1909] 2 Oh. G02, C. A. 

(t) See 2'lumpsony. iMmcorth (1808), L. B. 3 0, P. 119, 157; TTilfcit'.eo?! v. 
i (1884), 13 Q. H. E. 1. I’or form ol oove'vmt, see Euoj'clopa^lia of 
1 orras and fteoedents, Vol. VII., p. 191. 

i <0 8oe note (h), p. 489, ante. 

■«) 18 £ 19 Viet. o. 120. 
a) 25 & 26 Viet c. 102. 
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tbe expenses are met by a rate levied on the owners or oconpiers 
affected. In the case of other expenses under the statutes referred 
to (jb), except the abatement of nuisances, the option of doing 
the work is given to the owner, and it is only on his omitting to 
exercise the option that the work is done by the local authority 
and the expense recovered from the owner or occupier. This may 
be distinguished as indirect assessment. Another form of indirect 
assessment occurs in respect of the abatement of nuisances under 
tbe Public Health Act, 1875 (c), and the Public Health (London) Act, 
3891 00. The notice served by the local authority is followed, in case 
of default, by a justices' order, and it is only on this second default 
that the local authority is empowered to do the work itself and 
recover the expenses (e). 

975. If the covenant binds the lessee to pay rates, taxes, and 
assessments,” it refers only to rates and assessments of a recurring 
nature, and not to expenses representing the permanent improve¬ 
ment of the premises, whether those are directly assessed in respect of 
the premises, or are assessed in consequence of tbe failure of the 
owner to do the work. Consequently they do not include paving 
expenses under the Metropolis Management Acts, 1855 (g) and 
1862 (Ji), nor similar expenses (i) under the Public Health Act, 
1875 (r), nor expenses of abating a nuisance under the latter 
Act (y). The covenant does not refer only' to sums payable 
by the landlord, and if the lessee omits to pay the poor rate 
this is a breach of the covenant (k). A covenant by the lessor to 
pay rales includes a water rate in respect of water supplied for 
domestic x>urposes, at least if the rate as levied extends to other 
premises belonging to the same landlord (1). 


(h) Soo note (A), p. 489, anfe. 

(c) 38 & :i» Viet. c. 55. 

34 & 53 Viet. 0. 76. 

(e) See title PiruLio Health ahd Local AnHiNiSTnATioH; compare title 
Highways, Stbeets, anb Biudges, Vol. XVI., pp. 211 ei leq., 221 et sea. 

(/) Wilkinson v. CoUyer (IHBi), 13 Q. B. D. 1 ; Aldriiige v. /'lem> (1886), 17 
Q. B D. 212, 214. A covenant to pay main drainage and eewern rules does not 
include drainage expenses incuiTed under the Metropolis Mdnagomeut Acts, lRo5 
(18 & 19 Viet. c. 12U) and 1862 (25 & 26 Viet. c. 102); nor are such expenses 
payable by the tenant because the rent is payable “ without deduction’' [Homs 
and Colonial. Stores v. Todd (1881), 63 L. T. 829; see Skinner v. Hunt, [1904] 2 
K. B. 452. 459. 0. A.). 

Ig) 18 & 19 Viet. o. 120. 

A) 25 & 26 Viet. o. 102. 

t) BayUe v. Jiggena, [1898] 2 Q. B. 315; Lumhy v. Fm^el (1903), 51 W. It. 522. 

I n Lyon v, Qreenkow (1892), 8 T. L. E. 457. 

m Hurst V. Hurst (1849), 4 Exub. 671. It seems that demand by tbe collector 
.is not necessary to constitute a breads of the covenant; the publication of the 
rate creates thie obligation to pay it (Davis v. Burrell (1851), 10 0. B. 821, 826). 
As to the recovery by the landlord of taxes which the tenant has undertaken to 
pay, see Spencer v. Barry (1835), 3 Ad. Si El. 331. 

(l) Spanish Telegraph Co. v. Shepherd (1864), 13 Q. B. D. 202; Bourne and 
TatU T. Salmon and Ohukatein, Ltd., [1907] 1 Oh. 616, 0. A. When the rata 
is assessed separately in respect of 'the demised premises, the result may bo 
different (see Bodcoek v. Hunt (1688), 22 Q. B. D. 146, 0. A.); and the lessor's 
eovenant wiU not extend to water,aupplied for trade purposes (Be Floyd, Floyd 
V. Lyone (J.) d Co,, [1897] \ 01t..>e33, C. A). 
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976. K the covenant on the part of the lessee to pay rates and Bbot, s. 
taxes includes any of the words “duties,” “outgoings,” “imposi- Construc¬ 
tions ”• or “ burdens,” the effect is to carry the lessee’s liability tion of 
beyond annual assessments, and to make him liable to pay all sums Covenants 
of money payable in respect of the demised premises under the Payment, 
above and similar statutes, notwithstanding that they are expenses DutieB." 
of permanent improvoments. Thus the word “duties” binds the 
leasee to pay paving (?«) and drainago(7/) expenses incurred by the 
k^BSor under the Motropolis Management Acts, 1855 and 1862 (o); 
expenses incurred in abating a nuisance under the Public Health Act, 

3875 (p), whether the landlord does the work or the local authority 
docs it on his default (g), or under the Public Health (London) Act, 
mill (r); and expenses incurred in protecting a thoatre against fire 
under the kfetropolis klanagement and lluildings Acts Amendment 
Act, 1878 («). 

The word “outgoings” is as wide as “duties ”(0, and applies •• Ontgoingi." 
equally to charges incurred by direct and indirect assessment (u). 

It binds the lessee to pay paving expenses under the Metropolis 
Management Acts, 1855 and 1862 (v), and the Public Health Act, 

1875 (a); drainage expenses and the expenses of remedying sanitary 
defects under the Public Health Act, 1875(5), and the Public 
Health (London) Act, 1891 (c); and, perhaps, exponses of alterations 
to an underground bakehouse under the Factory and Workshop 
Act, 1901 (rf). 


(wi) 'TJtomimn v. FMpworth (1808), L. B. 3 C. P. 149; and bob Payn» r. Bvnidgt 
(IB-i-l), 12 M. & W. 727, aa to aimilar expenses under a local Act. 

(n) Parlow v. Stevenson, [1900] 1 Oh. 128, (t A. ; aoe Sweet y. Seager (1857), 
2 C. B. (n. s.) 119. The oflect of the word “duties ” is not restricted because 
thev are referi-cd to aa “ payable ” in respect of the premises {(Jlayton v. SmWA 
(1895). 11 T. Ii. E. 374). 

I o) 18 & 19 Viet. c. 120; 25 A 26 Viet c. 102. 
p) 38 & 39 Viet. c. 35. 

q) Jiiidd V. Marshall (1880), 5 0. P. D. 481, 0. A. 
r) 54 & 55 Viot. c. 76; sno Itr^t v. Bogera, [1897] 1 Q. B. 523. 
s) 41 & 42 Viot. c. 32, a. 11; sceife Robertson and Thorne (1883), 47 J. P. 566. 
t) Alditdge y. Feme (1886), 17 Q. B. 1). 212. It includes the additional 
licence duties payable under the Finance (1909-10) Act, 1910 (10 Etiw. 7 & 1 
Geo. 6, c. 8) {Waiier v. Iloare «£ Co. (1910), 27 T. L. 11. 16). 

(«) Crosse v. /fata (1874), L. B. 9 Exch. 209 ; eee per BnAMWELL, B., atp. 212. 
(v) 18 & 19 Viet. c. 120 ; 25 & 26 Viet. c. 102; see AldiUge v. Feme, supra; 
Batchelor v. Bigger {lb89), 60 L. T. 416; and similarly as to paving expenses 
under a local Act (Gardner ▼. Fnmeaa Bail, Co. (1883), 47 J. P. 232). 

(a) 38 A 39 Viot. c. 35; see Weldon y. Cl nylon-le-Moors Urban DMrid Cimticil 
(1902), 86 L. T. 584; Oreaves y. Whitmarah, irateon ifc Co., Ltd., [1906] 2 K. B. 
310. 

(5) 38 A 39 Viet. o. 55; see Crosse y. Saw, enpra, decided under the Sanitaiy 
Act, 1866 (29 A 30 Viet o. 90), s. 10, now repealed and replaced by the Public 
Health Act, 1875 (38 A 39 Viet. c. 55). a. 23. 

(c) 64 A 55 Viot. o. 76; see Re Bettingham, ifdhado v. WoodeoeJe (1892), 
9 T. L. B. 48; AntU y, Godwin (1899), 16 T. L, B. 462; Sfochdnle v. Aecherherg, 
[1904] I K. B. 447, 0. A. B\it it has been held that where the owner abates 
a nuisance after an “ intimation ” under t^e Public Uualth (London) Act, 
1891 (54 A 55 Viet. c. 70), s. 3, without waiting for a mandatory notice, this 
is a voluntary expense, and not an “outgoing” within the meaning of the 
covenant {llaxrie v. JJu^man, [1004] 1 E. B.'13), but the docuion appears to bo 
of doubtful authority. 

id) 1 Edw. 7, 0 . 22, s. 101; see (Joldsiein v. ffdUingswortht [1904] 2 K. B. 
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No distinction can be drawn in this connection between a 
“ duty ” and an imposition.” A ” duty imposed ” means a sum 
of luoney payable in respect of a duty imposed, and “ imposition ” 
has a similar meaning (r). Hence a covenant by the lessee to pay 
impositions ” binds him to pay expenses incurred by the landlord 
in complying with an ord«.‘r to abate a nuisance or remedy drainage 
defects under the Public Health (London) Act, 1891 (^). The 
word “ burdens " is equivalent to “ impositions.” 

The word ” charges ” has the same effect as ” impositions ” (g ); 
but whore the covenant binds the lessee to pay impositions 
“charged upon the premises,” he is not liable unless a charge 
is actually created (/i). In the case of paving expenses undt^r 
the Public Health Act, 1875 (t), and the Private Street Works Act, 
1892(j), a charge on the premises is created as soon as the work is 
completed; the charge is not deferred until the expenses of the local 
authority have been apportioned (*). Further, the charge must be 
created after the commencement of the tenancy, since the covenant 
only contemplates subsequent burdens. Consequently, if the work 
has been completed before this date, the lessee is not liable, notwilli- 
standing that the apportionment is made afterwards (k). To make 
the covenant apply where there is no charge on the premises the 
words should be ” charged on the demised premises or on the 
landlord or tenant in respect thereof.’* The covenant will then 
include paving expenses under the Metropolis Managemonjp?Acls, 
1855 and 1862 (/), which, though not a charge on the praises, 


678; M<irru v. Beul, nOMl 2 K. B. 586; but seev. IJooke, ri90(i] 2 
K. B. 20, 26, 0. A.; aud in effect these caRes, sn far as Uioy throw th<> whole cu^t 
on the lessee, are oveirulctd. As to cases arising under this stiitutn, sen tide 
Pactouies AND Shops, Vol. XIV., pp. 460,'100, ^70; and a', to the provision of 
fire protection under the London Building Acts (Amcndiiicnt) Act, 1!106 fo 
Edw. 7, c. cciz.), see title Paotoeies and Suops, Vol. XIV., p. -170 ; and litlo 
Metropoms. 

(e) Foulger v. Ardivg, [1902] 1 K. B. 700, 710, C. A. 

(/) 54 & 66 Viet. c. 76; see Smith v. tioUnaon, [IS9:»] 2 Q. li. 53 ; Foulger 
T. Arding, aupra; lie Wamner, Bragahawv. jViw/is, [Ifio;}] ‘2 Ch. 367. Porinoily 
it was h(dd that a covenant to piiy “ impositions piiyalilo in rrspeut of llie 
demise)! premises” only included money imfHised hy woy of direct a.ssosriineiit; 
and did not include moneys recoverable by way of indirect usHossment, that is, 
where the local authority does the work on the owner's default v. 

Whitwtirth (1867), L. R. 2 0. P. 326 ; Rawlina v. Briggs (l^7S), 3 0. P. I). 366): 
hut those cases are overruled; see Ormi'eay. Whilmvarah, Walaond) Co., JAiL, 
[1906] 2 E. B. 310. 

(p) Ocorge v. Cvatea (1903), 88 L. T. 48, 0. A.; compare Smith v. Robinson, 
aupra, 

(h) See Bird v. Ehoea (1868), L. R. 3 Exch. 225; Ifartfeij v. I/tidmi (1879), 
O.P. D.367. 

(<} 38 & 39 Viet. c. 55, s. 257 ; see Ro AUia and DrifrolVa Contrae 
[1904] 2 Oh. 226, 0. A.; title lliouwAVS, SrREKis, .\nd liiiiDaES. Vol. XVf 
p. 225. 

U) 66 & 66 Viot. c. 67. 

(It) Su7teea v. Woodhottat, [1903] 1 K. B. 396, 0. A.; Lumhj v. Faitprl (1904), 
DO L. T. 140, 0. A. 

(1) 18 & 19 Vict. c. 120; 25 & 26 Viot. c. 102. a, 77 ; tee Smith v. Rtdnnaoti 
supra. Thus, if the apportionment fSrecoiIes the exocution of the works, tli« 
Idsaee may^ bo liable although the works are not executed uutil after the 
detMminaition of the tenancy (Wiz t> Rutaon, [1899] 1 Q. B. 474). 
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(• 

become a charge on the owner upon apportionment; but the effect of 8*ct. *. 
the words “ imposed upon the demised promises or on the occupier GouBtruC' 
ill respect thereof” will not throw upon the lessee such paving tionof 
expenses, since these are imposed on the owner, and not on the Covenants 
promises nor on the occupier (w). for Payment. 

In all the above cases, liowever, whether the covenant is in the Outgoings ••in 
restricted form—“rates, taxes, and assessments”—or whether it is respect of 
extended by the use of one or more of the words “ duties,” “ out- 
I'oingB,” “irapositioiiH,” "burdens,” or “charges,” if it defines ‘ 
these as existing “ in respect of the demised promises,” this is 
enough to determine the scope of the covenant; and it is immaterial 
« hethor the words “ or on the landlord or tenant in Tespoct thereof ” 
are also inserted (n). 

977. The word “ impositions ” and other similar words, referred Covenant 
to in the prece.ling paragraph, will not be construed so widely as to construed by 
include obligations which cannot reasonably bo supposed to have 
been within tlio contemplation of the parties (o); and their effect staucea. 
may bn restricted by other previsions of the lease which specifically 
thro%v upon the landlord expenses which they would otherwise 
include. Thus an agreement by the landlord to do outside repairs 
may relievo a tenant who has agreed to pay “ impositions ” from 
liability for the expenses of tlio abatement of a nuisance arising 
trom outside drains (p); and similarly a covenant by a lessee to 
pay a fair share of statutory cliargos will relievo him from liability 
to pay the v/liolc under a covenant to pay outgoings (q). But the 
fact that the Icbsco has not covenanted to repair (r), or has entered 
into a restricted covenant to repair (x), will not relieve him from 
iiiibility andor his covenant to pay outgoings; nor will his liability 
under such a covenant bo restricted because in the reddendum the 


(to) AHum V. Dirl’iiisnn 9 Q. 1$. D. 632, 0. A. 

(n) As to the ivstricted form, sro v. (Mlyer (1S8-1), 13 Q. I). D. 1; 

Home and CohuUtl v. T<M (1S91). 03 L. T. 829 (“in respect of the 

proinisoB”); Hai/lisv. Jigyena, [1898] 2 Q. li. 315 ; Lgonv. Oreen/iow (1892), 8 
T. L. R. 457 ; Lnmhg v. /''uiipef (1903), 51 W. R. 522 (“ on the landlord or tenant 
iti T<>spoct thereof’’). As to tiio wider form, the woi-da “in respect of the 
pi’cmises” alone occurred in Hreft v. Jtogera, [1897] 1 Q. B, 525; AntU v. 
(iodwhi (1899), 16 T.L. R. 462; A'nrlem v. Steiwson, [1900] 1 Ch. 128, G. A.; 
Stoflf'ialrv. .•I«<’A(Tie»v, [1904] I K. JJ. 447, 0. A.; and in He fVarriner, Urayahaw 
V. JUiniiia, [1903] 2 Oh. 367, it was exprossly decided that the words “imposed 
on the landlord or tenant” wore not neccssaiy to give the wide meaning to 
the covomint (see Fo'dgeir v. Arding, [1902] 1 IC. B. 700, 708, C. A.; Orenvea y. 
W’/iUmarati, Wataon & Co., IM„ f 1900] 2 K. B. 310). UW, v. Ma-ard (1885), 
Gab. & El. 481, cmdTa, is overrulou. 

{a) Fctdr/er y. Ardintj, avpra, at pp. 707, 711; obligations, that i?, which are 
'(uite outside the relation of landlord and tenant, such as an obligation to pull 
down piemiaea and robuild tliem in conformity witli a building line (tftid.). 

(p) Utarn y, Tloninden (1903), referrod to in Encyolopsodm of Eonns and 
Precedoiits, Vol. YU., p. 99. 

( 7 ) Ardtnq v. Eetmomir. Printing and Ptihliahxng Co. (1898), 79 L. T. 622, O.A. 
(oxiioiiseB of fire-escape appliances under tbo b'actury and Workshop Act, 1891 
(54 & 65 Viet. c. 75), s. 7). 

(r) Foidger y. Arding, aupru. 

(a; Se Jidlinghnm, Melhado y. Woodcock (1892), 9 T. L. B. 48; Jie TTamnar, 
Urayahaw v. Finuia, [1D03] 2 Ch. 367; compare Smith v. Botmaon, [18931 9 
Q. B. 53. 
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rent is reserved clear of all “ rates, taxes, and deductions,” without 
mention of outgoings (#); and the full effect will be given to a 
covenant expressed in the usual general terms in a three years’ 
agreement, notwithstanding the shortness of the tenancy («); though 
not, perhaps, in the case of a yearly tenancy, where the outgoings 
are excessive compared to the yearly value of the premises (b). On 
the other hand, where the covenant is to pay “rates, taxes, and 
aBsessmeuts,” a further covenant by the lessee to make and repair 
drains will not render him liable for drainage expenses under the 
Public Health Act, 1875 (c). 


Part VIII.—Liability to Repair. 

Sect. 1. —Liability for Waste. 

978. Waste is either voluntary or permissive. Voluntary 
waste implies the doing of some act which tends to the destruction 
of the premises, as by pulling down housos, or removing 
fixtures (d); or to the changing of their nature (e), as the conversion 
of pasture land into arable (^/), or pulling down buildings and 
erecting new buildings, even though of greater value iy). Permissive 
waste implies an omission whereby damage results to the pramiscs, 
where, for instance, houses are suffered to fall into decayi(j^). 


Uardiier v. Furness Rail. Co. (1SS3), 47 J. 1*. 232. 

§ Batchelor v. Riygcr (188!)), 60 L. T. 416 ; Utixktlah v. A-icherberg, [1903] 1 
. 873; lie War finer, BruyJiaw v. Ninnis, [1903] 2 Ch. 367. 

(A) Valpy V. bt. Leonard's Wharf Co. (1903), 67 J. P. 402; and tlie wide 
covenant to imy outgoings is so inconsistent with a youily tenancy that it will 
not be implicil against a tenant who holds over and pays rout (//an-ta v. Ilkkman, 
[1904] 1 K B. 13). 

(c) 38 & 39 Viet. c. 55; see Lyon v. Greevhoio (1892), 8 T. Ij. E. 457. 

(c2) Co. Litt. 53 a; BurMand v. Butterfield (1820), 2 Brod. & Bing. 54, 58: 
see Edge v. Pemh&ton (1843), 12 M. & W. 187. There can be no partition of a 
leasehold house, since this would rocj^uiie interference with doors and wall.' 
{North V. Ouinan (1829), Beat. 342). Similarly sowing pernicious crops is waste 
{Ptatt T. Brett (1817), 2 Mudd. 02 }; and see title AaiucuiircriiE, Vol. L, p. 251. 
As to the liability of a tenant for life for waste, see title SETaxEMENTS. 

(e) Darcy {Lord) v. Ashwith (1618), Hob. 234; West Ilata Central Charity 
Board v. Eatd London Waterworht Co., [1900] 1 Gh. 624, 635. 

(/) This ohauges both the course of the husbandry and the evidence of title 
(Co. lAtt. 63 b; StmwuMM v. Norton (1831), 7 Bing. 640, 647, 648; boo Qoriur/ v. 
Coring (1676), 3 Swan. 661; Martin v. Coggan (1824), 1 Hog. 120; Cardin'^. 
Staler (1832), Hayes & Jo. 112; Murphy v. Doty (1860), 13 I. 0. L. E. 239; 
Bush V. Lucas, [1910] 1 Oh. 437. Similarly as to the conversion of arable land 
to wood (Go. latt. 53 o); or the inclosing of waste land {Queen’s College, Chford 
{Provost etc.) v. liaUeU (1811), 14 East, 489); or turning a com-iriill into a 
fulling-mill {London Corporation v. Qrey^ (1607), Gro. Jao. 181). See,ftulher, 
as to ploughing up moailow for building, Grey De Wilton {Lord) v. Sojam 
(1801), 6 Vm. 106; for allotments. Doe d. Ilophinaon v. Forrand (1851), 20 
Ii. J. (a p.) 202; for a cemetery, Hurd v. Browne (1837), ^u. & Sc. 174. 

(o) Cols V. Green (1671), 1 Lev. 309; S. C. sub som. CdU v. Forth (1672), 
1 Mod. Bep. 94; Loudon Corporation v. Oreyme, swpra. 

(h) 2 Co. Inst. 146; Heme v. Bembow (1813), 4 Taunt. 764; but it is not waste 
to leave land xmoultivated {Iluiton v. Furren (1836), 1 M. & W. 466, 472); and 
if a house is in a ruinous condition at the commencement of the lease, as when 
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But to oonstitute voluntary waste by destruction of the premises, 
the destruction must be wilful or negligent; it is not waste if the 
promises are destroyed in the course of reasonable user, and any 
user is reasonable if it is for a purpose for which the property was 
intended to be used, and if the mode and extent of the user is 
apparently proper, having regard to the nature of the property 
and what the tenant knows of it, and, in the case of business 
premises, to what, as an ordinary business man, he ought to know 
of it (t). 

979. Though changing the nature of the demised premises 
is technically waste, yet this is not so if the change has been 
expressly sanctioned by the lessor (k ); and the mere change is not 
waste unless it is in fact injurious to the inheritance (2), either by 
diminishing the value of the estate, or by increasing the burden 
upon it, or by impairing the evidence of title (m). At ajiy rate, in 
the case of acts which may be technically waste, but in fact 
improve the inheritance—acts, as they are termed, of meliorating 
waste--the court will not interfere to restrain them by injunc¬ 
tion (u); nor will they be a ground of forfeiture under a proviso 
for re-entry on commission of waste (o); nor, in general, can 


it is roofless, it is nut waste to leave it to fall down (Co. Lilt. 53 a}. As to 
committing waste by destroying timber, see pp. 430 et aeq., ante. 

Manehealer Jiviidcd W'arehuuae Co. v. Carr (1880), u 0. P. D. 501, 512; or, 
more sboiM), ‘‘ no user of a tenement which is reasonable and proper, having 
regard to the class to which it belongs, is waste ” (Sauer v. liiltou (1878), 7 
Ch. D. 815, 821); lu these cases a warehouse was uijurod or destroyou by the 
weight of goods placed in it. 

(k) Meux V. Ciihlej/, [1892] 2 Ob. 253, 202; and, generally, the consent of the 
lessor to an act of waste saves the lessee from the uonsoquonces of waste, such 
as forfeiture, even though the lessee has failed tu comply with a coudition tliat 
ho should ropuir the damage duo to the waste (Doe d. Wood v. Morria (1808), 2 
Taunt. 52). 

(/) JoHra V. Chappell (1875), L. E. 20 Eq. 539, 641; see Tudetr y. Linger 
(1882), 21 Gh. D. 18, 29, C. A. ; hut see the text, infra. 

(m) Doe d. Qrubb v. Uurbwjton (Etirl) (1833), 5 B. & Ad. 507, 517; see 
Jiarret v. Barret (1627), Hot. 34. The evidence of title is affected if the 
identity of the propeity is destroyed; hut this has been said to he *' a very 
peculiar head of the law, which has not been extended in modem times (Jones 
V. Chappell, anpra, at p. 542); indeed, hawug regard to the improved means 
of identifying a property by maps, the supposra injury to title is now a 
“ theoretical absurdity *’ (Doherty v. Alhmn (1878), 3 App. Csa. 709, per 
Lord Blackburn, at p. 735). 

(n) Jonea v. OhappeU, aupm (ei’oction of a building without the consent of the 
lessor) ; Doherty v. Allman, empra, at p. 722 (converting stone buildings 
into awelling-houses, under a loose for 999 years); Ee Mwitoah and Pouty~ 
pridd Improvrmenta Co. (1891), 01 L. J. (o. B.) 161 (pulling down a building 
with a view to rebuilding); Afeux v. Cobl^, supra (convorsion of arable 
and pasture land near liondon into a market garden and erection of elass- 
houses); see title AoRlcuL’nmE, Yol. I., p. 246 ; and see Grand Canal Co. v. 
At’Namee (1891), 29 L. B. Ir. 131, 0. A, where the acta complained of were 
partly meliorative and partly trivid, and an injunction was rmused. For the 
remedy of injuno^n, see, generally, title IirruHCnoir, Ydl. XVll., pp. 244 
et aeq. 

(ei) Doe d. Darlington (Earl) v. Bond (1826), 5 B. ft 0. 855; even though the 
promises are not improved, there is no forfeiture if the damage is vety small 
(see Doe d. Grubb v. Burlington (Earl) (1833), 6 B. ft Ad. 507, 61^. 
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damages be recovered in respect of them(p). Bat apparently a 
substantial alteration in the character'of the demised premises 
will be treated as waste and restrained by injunction, notwith¬ 
standing that the valne will be thereby increased (q), and the lessee 
is not entitled to pull down a house and build another which the 
lessor dislikes (r); and a breach of an express covenant again.st 
making alterations or erecting new bnlldings will bo enforced by 
injunction (s). In general the covenant will be construed so at: 
only to forbid alterations which would affect the form or structure 
of the building (t). 

980. Since the liability for waste is a liability created by law, 
the lessee is not liable for loss caused by inevitable accident, when, 
for instance, a house is destroyed by fire or tempest; but when the 
liability arises by contract the lessee in such cases is liable (a). 

981. The liability of the tenant lor the maintenance of the 
premises depends, in the absence of express itgreemont, partly on the 
doctrine of waste (h), and partly on an implied contract to use iho 
premises in a tenantlike manner (c). 

A tenant at will is not liable for either voluntary or permissive 


(p) Jonet V. Chappell (1875), L. B. 20 Eq. 530, 541. 

(g) West 11am Central Charity Hoard v. Kast London WaterworTea Co., [lOOOj 
1 Oh. 624; compare title AORiGUiiXuaE, Yul. I,, p. 251. 

fr) Smyth v. Carter (1853), 18 Beav. 78. 

(а) Peny v. Daeia (1858), 3 C. B. (nr. 8 .) 7G9 (coyeaaiit not to make anr 
external alterations nor any internal altointiouB that might Iphhoii the value o’f 
the premises without the lossor's consent in writing); see as to bmaches of 
covenants not to erect new Imildings, IlaigU v. Watfrmau (1867), 16 L. T. 375 
(erection of gineuhouse); Pocodc v. Otlham (188.'1), Cab. & El. 104 (fixing 
advertisement hoardings to the promisos); Wo^ v. Cooper, [1894] 3 Oh. 671 
(erecting permanent trellis work); and soo Doharty v. Allman (1878), 3 Ai)p. 
Cas. 709,720; Re Mrintoah and Pontypridd /lapriw^mej/fa Ob. (1891), 61 L. J. 
(q. b.) 161; lloae v. Spicer, lioae v. Ilyinafl., [1911] 2 K. B. 231, 249, C. A. The 
tact mat the lessor stands by and sees the lessee making altt'raiions in hieacb 
of covenanC is not necebsarily a waiver of the covenant {Perry v. Davia, auprtC. 

(<) IHeknuire v. Dimmer, [1903] 1 Oh. 158, C. A. 

la) Paradine v. Jane (1647), Aleyn, 26, 27; Caralaira v. Taylor (IS'i'l), L. 11. 
8 Exch. 217, 223. 

( б ) At common law there was no action for waste, either voluntary or 
permissive, against a lessee, whether for life, or for years, or from year to your, 
or at will, tho reason assigned being that the lessoe took the laml hy the act of 
the lessor, and it was the folly of the lessor not to restrain the waste by express 
covenant {Jihrewabury's {Counteaa) Caae (1600), 6 Co. 13b ; 2 Co. Inst, 300). 
Tho liability for waste In the cose of lessees was first iinposo<l by the Statute oi 
Marlbiidgo (1267) (62 Ken. 3, c. 23), and the writ of wasto, under which Uie 
tenant was liable to forfeiture and treble damages, was introduced by the Statute 
of GHoiicester (1278) (6 Edw. 1 , c, 51 (repealed by tho Civil Procedure Acts 
Repeal Act, 1879 (42 ft 43 Yict. c. 59)). An action on the cone was in practice 
suwtitutod for the writ of waste, which was abolished by the Beal Property 
Limitation Act, 1833 (3 ft 4 Will. 4, c. 27), s. 36; but it was only the remoly 
that was changed, the rights and liabilities of the parties mmoiiiing as boforV 
(see notes to Ureene y. Vole (1670), 2 Wms. Saund. (ed. 1871), 644; Baron v. 
Smith (1841), 1 Q. B. 345). Apparently tlie above statutn^ extended to pormi«- 
sive, as well as voluntary waste (2 Co. Jnat. 145}; but this has boon duputed 
(Jimea v . Hill (1817)» 7 Taunt. 392). See also title Action, Yol. 1., po. 3i 
41, 45. 

(e) Seep. 500,po«f. 
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waste as such (rf), though since voluntary waste terminates the 
tenancy, and renders him liable in trespass (e), he is in fact liable 
for damage to the premises caused by his own wilful act (/). 

Lessees for years, or from year to year, or for any other period, 
are liable fpr voluntary waste, whether committed by thomeelves or 
any other person, for, if committed by another, it is their duty, and 
they are presumed to be able, to withstand it (y). 

Lessees for years are liable for permissive waste (A), and con¬ 
sequently must do such repairs as are necessary to preserve the 
promises in as good a state as at the beginning of the tenancy; and 
so also, it would seem, are tenants from year to year, though as 
regards thorn the liability has boon limited, and has been, in 
practice, defined rather by reference to what is reasonable having 
icgard to the nature of the tenancy, than by reference to the 
doctrine of waste (i). Thus while a tenant from year to year must 
not commit any waste (k), ho is only bound to do such slight repairs 
as are necessary to prevent waste and decay of the premises, such, 
for instance, as are required to keep the premises wind and water 
tight (0, and to repair breakages to doors and windows (m}. He is 
not liable to do substantial repairs, such as to re-roof the house, or 
i.o renew main limbers (a), noi* need he make good the results of 
ordinary wear and tear, as by replacing doors, windows, or stairs 
tvorn out with ago (o). 

(cQ The Statute nf Marlbrid^ (1267) (52 Hen. 3, e. 23), applies tu " fermors 
during their tena.” The wurd " fermurs ’’ is equivalent to lessees, but in the 
case of a tenant at will there is no term (see p. 434, ante). 

(e) tihrewabury's {CouiUeia) Caae (1600), 5 Ou. Itep. 13 b. 

(/) Thus a tenant at will is not liable for permissive waste; see Panton 9. 
Istiam (1093), 3 Lev. 350 (destruotion by negligently keeping tiro); Harnett v. 
Maitlaud (1817), 16 M. & W. 257. 

(r/) Seev. .SYrren<i (1808), 1 Taunt. 183, 190; 2 Wms. Saund. (oil. 
■ 871), 658, n. (m). The liability on a covenant tu repair and the liability 
for voluntary waste are distinct {Edge v. Peniherton (1843), 12 M. & W. 187). 

{h) This is in accuidance with the Statute of Marlbndge (1267) (52 lien. 3, 
c. 23), if Sir E. Coke was right in saying' that that statute applied to permissive 
waste; and it seems to bo the better opinion(iTarndf v. Maitland, auyra ; Vdlowly 
V. (lower (1855), 11 Exeb. 274,294; Daom \^tJ)aviea (1888), 38 Cb. 1). 499). On 
tlio other band, the same reasoning would make tenants for life Uablo 
(Yellowly v. Ocemr, aupra ; liamee v. Dowlittg (1881), 44 L. T. 809); but it 
lilts been hold that they are not liable (iZe Cartwright, Avia v. Newman (1889), 
11 Ch. D. 532; see Powya v. Blagrave (1854), 4 De O. M. & G. 448) If, 
however, a tenancy for life is created on conditiuu of keeping tho prcpises in 
repair, the tenant is liable for permissive waste by reason of the condition apart 
from tho statute {Woodhoaae v. Walker (1880), 6 Q. B. D. 404); and see title 
SE'CrLBUENTB. 

(i) YeltaivUj v. Cower, aupra. In Torriano v. Young (1833), 6 0. & P. 8, it 
WEiB said that a tenant from year to year was not liable for permissive waste: but 
the correct view seems to be that bo is liable, though, as stated in Yellowly v. 
(lower, aupra, in practice the liability boa been limited. See also Martin v* 
Uilham (1837), 7 M. & El. 640. 

(A) F^guson v.-(1797), 2 Eap. 590. 

(1) Auworth V. Johnaon (1832), 5 0. & F. 239; Leach v. Thomaa (1835), 7 
C. & P. 327. 

(iti) Fergueoti v.-, aupra. 

(«) Ferguson v. -, aupra; Horae^cdl v. Mather (1816), Holt (w. P.)* 7; 

Leach v. Tluimaa, avpra. 

(o) Amoerth v. Johnson, aupra; sec Torriano y, Young% lupra; Martin v. 
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LANDTiORD AND TENANT. 


Sect. 1. 

Liability 
for Waste. 

Implied 

obligation. 

Romedj. 


Measure of 
damages. 


982. Lossoes of all kinds, in addition to their liability for waste, 
are under an implied contract to use the premises in a tenant-like 
manner (p), but this implied contract is excluded where there is an 
express contract to repair (q). 

983. Whether Ihe liability of the lonant is founded on waste or 
on implied contract, it can be enforced either by an injunction (r) 
or damages (s); and damages can be given for waste completed al 
the time of the action, and an injunction against further waste(t). 
An injunction can be obtained at the suit of the lessor against an 
under lessee (a), but damages, unless given in lieu of an injunc¬ 
tion (&), can only be recovered against the immediate lessee. To 
obtain an injunction against waste, it is necessary to show tliat the 
waste will cause substantial injury to the reversion (c), though 
damages may be given in a case where an injunction would be 
refused (d). 

In an action for waste the measure of damages is not the sum 
which it would cost to rostoro the property to its original state, 
less a discount for immediate payment; this shows the utmost 
limit of the damages, but the true measure is the injury done to 
the value of the reversion (e). 


Oilham (1837), 7 Ad. & El. 640; aee Dvcon t. Mmohray & Co. (1908), lofeiTed 
to, o 2 Bol. Jo. 616. 

(}») Seo Horte/all v. Mather (1816), Holt (n. P.}, 7. 

($) Standen v. Ghristmaa (1847), 10 Q. B. 135. Tho effect of an express con. 
tract in exdudiu^ an inmlied contract was overlooked in White v. Nichohm 
(1842), 4 Man. & Q-. 95. ^e liabiUty for waste is not founded on contract, and 
accordingly it is not excluded on the ground that there is an express covenant 
dealing with the same matter (see Kinlyeide v. Thornton (1776), 2 Wm. Bl. 
1111; Marker v. Kenritk (1853), 13 C. B. 188); and similarly the liability for 
waste cannot he ascertained by reference to on express covenant {Jorm v. lUli 
(1817), 7 Taunt. 392). 

(r) See Kimpion v. Jive (1813), 2 Ves. & B. 340; Pratt v. Brett (1817), 2 Madd 
62; compare Lathropp v. Marah (1800), 5 Yes. 259; London C\>rpomtioa v 
Jf^er (1810), 18 Ves. 355; and, geuoially, see title Injunction, Vol. XVII., 
pp. 199 et aeq. An injunction can bo granted against a tenant for lives renew¬ 
able for ever, but only whore the waste is actually injurious {Coppingtr v. 
Oubbina (1846), 3 Jo. & Lat. 397, 402). 

(s) For the law relating to damages generally, see titlo Damaoeb, YoL X.. 
pp. 302 et aeq. The action must be supported by specific evidence as to the 
particulars of dilapidations (Smith v. Duvglaa (1855), 16 G. B. 31). 

(t) Hindleg v. Emery (1865), L. B. 1 1£q. 52. 

i o) Farranty. Load (1750), 3 At k. 72 3. 

6 ) See title Injunction, Vol. XVII., p. 212. 
e) See p. 497, ante. 

d) But if the damages are merely nominal, judgmont will 
the defendant (Harrow School (Governora He.) v. Aldertm (1800), 

Doherty v. Allman (1878), 3 App. Gas. 709, 726, 733). In cases 
of Ghloucester (1278) (6 Edw. 1 , c. 5) a judgment for the plaintiff would have 
involved a forfeiture, and this seems to nave been the reason for refusing liim 
judgment; hut Ihe fact that tho injury was nominal would seem to show that 
there was no actionable waste (Bigry v. Pareoaa (1801), cited 2 East, 156). 

(e) Whitham v. Kerahaw (1886), i 8 Q. B. D. 613, 617, 618, 0. A.; compare 
p. 512, post. Even though the jmy find that the premises are not damaged, ai 
whera a new outer dow u opened without weakening the house, the possibility 
of injury to the reversion makes it essential that the question to the jury ^ould 
be as to damage to the reversion and not to the premises (Young v. Speiuer 
10 B. & 0.146). But in tiiat ease the only injury suggested was injuiy 
evidence of title, as to which see p. 497. a/nU. 


be entered for 
2 Bus. & P.86; 
on the Statute 
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An action can be brought after the expiration of the term for 
waste done daring the term (/); and where a tenant holds over 
after the expiration of notice to quit and commits waste, the land¬ 
lord’s reversionary estate is treated as continuing, so as to entitle 
him to sue for the waste (g). 

Sect. 2. —Liability of Landlord to Repair, 

Sub-Skct. 1. —In Omtcral, 

984. In the absence of express stipulation, or of a statutory duty, 
the landlord is under no liability to put the demised premises into 
repair at the commencement of the tenancy (/t)i nor to do repairs 
daring the continuance of the tenancy (i). This rule applies equally 
whether the letting is from year to year (/c) or for a term of years (Z). 
The fact that the tenant has covenanted to repair, “ fair wear and 
tear excepted ” (m), or “ damage by fire and tempest excepted ” (n), 
does not imply a covenant by the landlord to make such fair wear 
and tear or damage good. 

Similarly, in the case of a demise of land, there is no implied 
warranty by the landlord that it shall be fit for the purpose for 
which it is taken (o). 

Where the landlord occupies a part of the premises and lets 
the remainder, the rule that he is not bound to do repairs equally 
applies, and hence ho is not liable to keep the premises in repair so 
ns to make the demised pai't habitable (p); and If he retains control 
of n pai It of the premises where water collects, such as the roof (q), 
or a cistern, and there is an escape of water whereby the premises 
or goods of the tenant are damaged, the landlord is not liable in the 
absence of negligence (r). 


(/) KirJyaide v. Thornton (1776), 2 Wm. Bl. 1111. 

(g) BurcheU v. Homaby (1808), 1 Camp. 360; and, as to holding over, see 
pp. 441 et seq., ante. 

(A) As to Uiu statutory duty, soe p. 503, poet; as to furnished houses, sea 
p. 569. poet, 

(i) When the landlord voliinlarily sends in workmon to do repairs aud the 
tenant suffers loss through the negligence of the workmen, the extent of the 
obligation incurred by the landlord has been said to be a question of fact {^Milea 
V. Udton (1867), 2 H. & N. 14. 

(k) Qolt V. Uandy (1863), 2 E. & B. 845, 847. 

[l) Arden v. Pullen (1842), 10 M. & W. 321. Whore the lessor fails to per¬ 
form a covenant to repair, and the lessee has entered, the lessee should not 
quit but sue for the breach {pliant v. Bilk (1804), 5 East, 449). 

’m) See Arden v. Pullen, supra. 

n) Weigall v. Waters (1793), 6 Term Bep. 488. 

0 } Button Y. Temple (1843), 12 AL & W. 62-; and as to agricultural leases, sea 
title Agiuouz/cuke, Yol. I., p. 243. 

(p) CdebeekY. Oirdlers Go. (1876), 1 Q. B. D. 234; see notes to Pomfret y. 
Iticroji (1669), 1 Wma Saimd. (od. 1871) 667; Varstaira r. Taylor (1871), 
L. R 6 ^ch. 217, 223. 

(q) Carstaira v. Taylor, supra. 

(r; Blake v. Woolf, [1898) 2 Q. B. 426. The rule in Bylanda v. Fletcher 
1868), L. B. 3 H. Tj. S30, is excluded in such a case, because the water is 
irousht on the premises for the benefit of all parties (Anderson y. Oppenheimer 
,1880), 6 Q. B. D. 602, 0. A). Similarly, a tenant of part of preauBea is not, 
u the absence of negligence, liable for an overflow ^ water on to the port 
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Sub-Skot. 2.—Dwtlling-housea. 

985. The rule referred to in the preceeing paragroph applies to 
the Jutting of an unfurnished dwelling-house, and there is no 
iinpliod warranty on the part of the landlord that it is in a 
reasonably lit state fur habitation (s). The intending tenant is pre¬ 
sumed to make his own inquiries as to its condition, and, in the 
absence of special stipulation, he takes the house as it stands (t). 
Tliis is so, apparently, notwithstanding that the house is, to the 
landlord’s knowledge, required for immediate occupation (a). 11 
iho house is, in fact, uninhabitable, the tenant, after accepting the 
lease, is without femedy save in a case whore he has obtained a 
warranty of fitness, or ^Yhcre he has been induced to take the 
lease by active deceit on the part of the landlord. The more 
omission of the landlord to disclose defects is not such deceit (h) 
But if the contract is still executory, it will not be enforced if the 
condition of the house is such that it is dangerous to health or 
otherwise uninhahitalde (c). 

986. A warranty at or before (he making of a lease that a house 
is in a fit state for habitation, whether as regards repair or drainage, 
may l)e given as an express contract, or may be implied from a 
representation as to the state of the house. A representation by 
tho lossoi’ uill cease to be a mere representation, and will constitute 
a warranty if it is intended to bo the basis of the contractual 
relation bot\^OGn the parties (d). ITonce, if the intending tenant 
declines to take the lease unless the landlord gives an assurance 
that the drains are in order, and the landlord gives this assurance, 
he is bound by tho w^arraiity (e). The warranty is both a warranty 
and a condition; hence a broach gives the tenant a claim for 

demised to another tenant (Jfose v. Fedden (1872), L. B. 7 Q. B. G61). As to 
negligence generally, see title NEOiilOBNCB. 

(«) This is in accordance with tho gouerol rule that, upon the lotting of real 
pro^rty, there is no implied warranty that it is fit for tho purpose for which it 
IB intended UTart v. Windaor (IS43), 12 M. & W. G8, 86, whoro the court refused 
to distinguish in this respect between agricultural land and unfurnished houses). 
But an agreement to supply power for a machine on the demised promises is not 
within the rule, and tho power supplied must be rea-sonahly lit for tho purpose 
{Betiilfy Bros. v. Mticulfe ib Oo., [15)06] 2 K. B. 518, C. A.). 

(I) Ohapiiell V, Greffi/ry (186-1), 34 llcav. 250. “Brand apart, there is no law 
against letting a tumble-down house ” {Robbina v. Junea (1863), 15 C. B. (n. s.) 
221, 240). 

(o) Hart V. Windsor, awpra. In Bunn v. Earriaom (1886), 3 T. L, E. 146, 
0. A., this seems to have been treated as an open question. 

(J) ATratov. Cadogan {JCarl) (1851), 10 0. B. 891. To give rise to an action 
for deceit, the misstatement must be intentionally false or mnst be made reck¬ 
lessly (Bertram y. Aldom (1886), 2 T. L. B. 237; Savndfra y. Pawfey (1686), 2 
T. L. E. 590, 0. A.; Butter v. (foundry (1888), 4 T. L. E. 711, 0. A.); and see 
title MlBieBPBB8K.KTATlrON AKU KkAUD. 

J c) Cheater y. Poweif, Poiortt v. Cheater (1886), 62 L. T. 722. 

Be Laaealh y. Qw'ld/ord, [1901] 2 K. B. 215, 222, 0. A.); see Beat y. 
warda (1895), 60 J. P, 0. Statements as to the condition of the house were 
held to be mere representations in Kenmrd y. Ashman (1894), 10 T. L. E. 213 
and G'reen y. Bymona (1897), 13 T. L. B. 301, 0. A. Best v. Edwards, supra, 
the jury fCuud to the same olfoct. 

(r)' De LmaUs v, QuUdfard, rupra. 
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damages, and also enlilles him to repudiate the lease within a 
reasonable time (/). Such a warranty is collateral to the lease, and 
it is no objection that it is not contained in the lease, or is verbal, 
unless the lease also deals with the same niaitor, in which case 
the contract contained in the lease cannot be varied by a parol 
agreement (p). 

987. In contracts for the letting of a house or part of a house 
for habitation for persons of the working classes there is implied by 
the Housing of the Working Glasses Act, 1890 (h), a condition that 
the house is, at the commencement of the holding, in all respects 
reasonably fit for human habitation (i). If there’is a breach of this 
condition the tenant can sue the landlord for damages, as well as 
abandon his teiiancy (/c). The statute applies where the house or 
part of a house is let at a rent not exceeding, in London, J02O; in 
Liverpool, £1S; in Manchester or Eirmingham, i>10; and elsewhere 
X8 (/); and it cannot bo excluded by stipulation {m). By the 
Housing, Town Planning, etc. Act, 1909 (»»), the same condition is 
implied where the rent does not exceed, in the administrative county 
of London, i^40; in a borough or urban district, with a population 
according to the last census for the timo being of 50,000 or upwards, 
i!'26; and elsewhere iil6 ; but under the statute the condition is 
not implied whore the premises are let for a term of not less than 
three years upon the tei'ms that they shall bo put by the lessee into a 
condition reasonably fit for occupation, and the lease is not 
determinable at the option of either party before the expiration of 
that term (o). 


(/) Jiu?i7i V. Ihirrism (1886), 3 T. L. li 146, 0. A. But if a louse is set aside 
oil tlio of iiinoouiit inisreprescntaLion, tho Ic.'i.sco dot's uot recuvor 

iliiiniigcs, Lilt only such niuns as aro ui'uossiiry to indoiunif}' him against 
Labilities inumred under tho lca!»e {^VhilUugtmi v. Hoih-Haym (1900), 82 L. T. 
•19). 

(y) I)e Lassalle v. dnihl/ord, [1901] 2 K. B. 215, 222, C. A. Previously it 
had boon coiisideied that the tenant could not sue on the warranty unless it 
was contained in tho louso [Biirtml v. Bianrhi (1891), 65 L. T. 678; Longman 
V. Blount (J896), 12 T. L. II. 520). As to collutoral parol agreeuiputs, sue Litlos 
OoNTnAor, Vol. VII., p. 38.3: Deeds and Otueii Tnstbd.uekt8, Vol. X., p. d 17 ; 
coniliaro title OrAR\NTEE, Vol. XV., p. 439, note (/). Tlio cullaloral contract 
must pi'ecedu tho lease, otherwise it can form no part of the consideration for 
taking the lease (Bristol Tramways etc. Carriage Co., Ltd. v. Fiat Motors, Ltd., 
[1910] 2 1C. li. 831, 838, 0. A). 

(A) 63 & 54 Viet. c. 70. 

(i) Find., 8 . 75. 

(A) Walker v. ffnibs ifi Co. (1889), 23 Q. B. D. 458, on the corroRponding pro¬ 
vision in tho irousing of the Working Classoa Act, 1885 (48 & 49 Viet c. 72), 
B. 12 (now ro]iealod). 

(l) These are tho limits of value defined by the Housing of the Working 
Classes Act, IhOO (53 & 54 Viet. c. 70), s. 75, by reference to the limits for tho 
composition of rates undor the Poor Bate Assessment and Collection Act, 1869 
(32 & 33 Viot. 0 . 41); see p. 488, ante. 

(m) /.<■., as Feginas contracts made after tho 14th August, 1903 (Uousing of 
the Working Classes Act, 1903 (3 Edw. 7, o. 39), s. 12). 

n) 9 iiklw. 7, o. 44. 

(o) Fbid., B. 14. Thore is no provision excluding contracting out corre¬ 
sponding to that in the Housing of the Working Classes Act, 1903 (3 Edw. 7, 
0 . 39). 
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Landlord and Tenant. 


s>0T. 2. 988 . In cases where a condition that the house is at the 

Uablllty commencement of the holding fit for habitation is implied under 
of Landlord the Housing, Town Planning etc., Act, 1909 (p), the condition 
to includes an undertaking that the house shall, during the holding, 

Implied kept by the landlord in all respects reasonably fit for human 

undertaking habitation (9). Either the landlord, or the local authority, or his 
or its agents authorised in writing, may enter on the premises at 
* reasonable times of tlie day, on giving twenty-four hours’ notice in 
writing to the tenant or occupier, for the purpose of viewing the 
state and condition of the premises (r). If it appears to the loced 
authority that the implied undertaking has not been complied 
with, and if a closing order is not made, it may require the landlord 
to execute the necessary works, but the landlord has the option ol 
closing the house. If the landlord neither executes the repairs noi 
closes the house, the local authority may do the work and recover 
the expenses from the landlord (a). 


Sub-Sect. 3 .—Liability to Third Pertono. 

Liability to 989. Where premises are out of repair in such a manner as 
public for to constitute a nuisance to the public, and a member of the public 

nuteBuee. -g jjj passing, the tenant, as occupier, is pritnd Jade liable 

for the injury (f); but the liability is shifted to the landlord if tho 
want of repair existed at the time when the premises were let or 
relet (ti); and also if the want of repair arises during the tenancy 
and the landlord has contracted with the tenant to do repairs (a); 


Ip) 9 Edw. 7, c. 44. 

(o) lhid.t B. 15 (1), in which pTOTision “house” incliideB part of a house. 

B. 15 (7). CoiitiHctiDg-out iB not forbidden. 

(r) 75«., B. 16 (21. 

{a) Ibid., 8. 15 (3), (5), wHch Boe also as to the notice to the landlord and the 
recovery of expenees. The landlord can appeal to the Local Govemraent 
Board against the notice and against any demand for the i-ecovory of expenses, 
and no prooeedixigs can be taken while tho appeal is pending {ibid,, a 15 (6)). 
The remedies given by ibvL, b. 15, for non-compliance with uo implied under¬ 
taking do not preclude any other remedy available to the tenant agaunHt tho 
landlord (ibid., s. 15 (9)); and see, fimther, title PoBUo Health aes Local 
atiO W • 

(Q Payne v. Jlogera (1794), 2 Hy. £L 349; Pretty v. Bidsmure (1873), L. Ik 8 
0. F. 401; Ndaon v. Liverpool Brewery Go. (1877), 2 0. P. D. 311, 313 ; Narria 
V. Caimur (1885), Cab. & El. 576; notwithstanding that he has employed com¬ 
petent peraons to repair and that the injury is due to theur neglect (Tarry v. 
Aahtm (1876), 1 a B. D. 314). 

(u) E. v. Pedly (1834), 1 Ad. & El. 822; Gandy v. JiAber (1864), 5 B. & S. 78. 
The landlord is also liable for a nuisance caused by the tenant if it is the natural 
consequence of the user for which the premises were lot (liarria v. (1876), 
45 L. J. (Q. B.) 545; and see title Nuisance), but not otherwise (see itich v. 
BaOerfidd (1847), 4 0. £. 783; Gandy v. Jabber, aupra, at p. 88); and the 
occupier is liable for the acts of his licensee (White y. Jameson (1874), L. B. 16 
Eq. 303). As to liability for damage owing to non-repair of fences, see p. 514, 
past, 

(a) Payne y. Bogera, aupra; MiUa v. Temple-West (1885), 1 T. L. B. 503; 
see Ltalu v. Pounds (1811^, 4 Taunt. 649. As to both founds of liability, 
see Ndaon y. Liver^l oresoery Go,, wpm; and compare BuH v. Victoria 
Graving Dock Go,, JAd., and London ana Bt. Katherine'a Bock Go. (1662), 47 
Ij. % 378. 
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provided in each case the landlord has notice of the defect (6). In 
the former case the liability of the landlord is based upon his 
misfeasance in lotting the premises in such a condition (e); in the 
latter case the landlord is held liable in order to avoid circuity of 
action, since the tenant, if liable in the first instance, would have a 
remedy over against him (d). But where the premises are out of 
repair at the time of lotting, the landlord is not liable if he imposes 
on obligation to repair on the tenant (e). 

990. The liability of the landlord for injury caused by non¬ 
repair of the premises does not extend to persons who are using the 
premises, whether the tenant’s family, or guestEr, or customers, or 
workmen; and accordingly the landlord is not liable for accidents 
happening to any of such persons during the term (/). Nor is he 
liable to any person except the tenant himself if he has contracted 
to repair the premises, and the injury happens in consequence of 
his breach of contract, since no person except the tenant can sue on 
the contract (ff). 

Skot. 3. —ConslriKtion of Covenants to Repair,' 

991. A covenant for general repair, such as a covenant to repair 
the demised premises and to yield them up in good and substantial 
repair and condition (li); or to keep and leave them in good and 
tenantablo order and repair (i); or, as often as occasion shall require, 
well and subslantially to repair, uphold, and keep thorn, and the 
same so well and substantially re])aired, uplield, and kept, to yield 
up at the end of the tcjrm (k); is construed with reference to the 
condition of the promises at the commencement of the lease {1). 
The tenant is not bound to leave for his landlord a now house, but 
the hoiiBO which ho took, in a state of fit repair as snch house (m); 
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{1) Seo (iwinnell v. Kamer (187o), L. R. 10 0. P. 668 ; Itroffji v. Kuhins (1899), 
16 T. li. B. 224, 0. A.; Tredway v. M&ihin ((1901), 53 W. ll. 136, 0. A. But 
in Broggi v. liobine, supra, nnd i’redway v. Ma-hiu, supra, the injured peraoiia 
were moinbors of the tonaiit’s family, and were on that groiutd not eutitle<l to 

* COA I f\ in wvit. 

(c) Todd v. Flight {{hGO), 9 0. B. (ir. a.) 377, 389. A tenancy from year to 
year doos not recommence each year so as to render the landlord liable to the 
imblic for non-repnir iit the bocinning of every year, but poea on without 
break (Qanily v. Juiber (1866), 0 B. & S. 16, Ex. Oh.); luid it is the same with 
a wooWy tenancy {Botaen v. Anderson, [1894] 1Q. B. 164, disiipproving Sand/vrd 
V. Olorfec (1888), 21Q. B. D. 398). 

(d) Payne v. Bugers (1794), 2 lly. Bl. 349. 

(e) Ftaty V. Bideniore (1873), L. E. 8 0. P. 401; Ovdnnell v. Earner, supra. 

if) RoWns V. Jones (18^3), 18 0. B. (w. 8 .) 221. 240 ; v. Cor, [1897] 1 

Q. B. 415, 0. A. See, further, p. 870, post, and title NKOWOBircK. 

(jf) Cavalier v. Pope, [1906] A. 0. 428; Cameron v. Young, [1908] A. 0. 176; 
see Copp y. Aldridge A Co. (1895), 11 T. L. B. 411; Malone v. Laskey, [1907] 2 
K. B. 141, 0. A. 

I A) Harris v. Janes (1832), 1 Mood. & R. 173. 

») Stanley v. Towgood (1836), 3 Bing. (w. 0.) 4; see Wants v. Oaring (1838), 
ling. (n. 0 .) 461; Wookods v. Dew (1858), I P. & P. 337. 

(A) Lister v. Lane and Nesham, [1893] 2 Q. B. 212, 0. A. 

(l) Walker v. JTratton (1842), 10 M. & W. 240, 268; see Burdett v. WMers 
(1837), 7 Ad. A M. 136. 

(m) Sealea v. Laurence (1860), 2 V. & P. 289. Thus, where the house u an 
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Sect. 8 . and he is not bound to leave it in the same state as at the com- 
Gonstnic* menceinent of the lease, for the deterioration in the condition of 
tion of the hoiiSG as a whole which is brought about by the natural opera- 
Co^ants tion of time and tho elements falls upon tho landlord. But the 
to Repair, tonant is bound to keep tlie promises habitable. He must take 
care that the buildings do not sufl'er more damage than the operation 
of time and the elements would effect, and he must by seasonable 
applications of labour keep the house as nearly as possible in the 
same condition ns when it was demised (}i); and ho must replace 
any parts which are worn out or have become unsuitable, where the 
replacing is necessary to maintain tho house in a habitable state (o). 
Moreover, he musit rebuild or restore the whole or any parts of the 
premises which are destroyed by fire or other exceptional cause, 
unless the covenant exempts him from liability in these cases t p). 

Inherent 992. Consequently the tenant discharges his liability if lie keeps 

defwu in the buildings in Bubstanlinl repair according to their age and nature. 
premisflB. ^wing to their nature they have an inherent defect, tlie result of 
which develops in course of time and necessitates the rebuilding of 
the house, the tenant is not liable under bis covenant to pay the 
expense of such rebuilding(< 7 ). Similarly, where a drain is unsuit¬ 
able and the local authority constructs a new one, this is not an 
expense which falls on the tenant under a covenant to repair 
Improve- drains (r) ; and, generally, he is not liable for improvements in the 
mcntacflccteil original structure of a house, such as the mode of laying joists, 
bj landlord, ^'hich the landlord effects in making repairs (s); nor, whore he has 
undertaken to repair a road of one kind, is he liable if the landlord 
converts it into a road requiring repairs of a different nature (t), 
and regard must always be had to the condition of the road in 
estimating the tenant’s liability (a). 

Baitable 993. Blit while the tenant is not bound, under his covenant to 

repairs. repair, to improve the building so as to give tho landlord something 
different from what he demised, yet he must do such repairs as arc 

old OTio, the is only bound to keop it np as an old house, and ho nood not 

give tho landlord the benofit of new woi^ (IJarris v. Junes (I 8 :i 2 ), 1 Mood. & Jt. 
173, 17d); but, in the abbenco of evidunco to tho coiitrury, the picini»<es will b*’ 
presumed to bavo been in a tenantablo condition when the tenant went ii' 
(Broion v. Trnmper (1858), 20 lioav. 11, 15). 

(n) GvUeridge v, Munyard (1834), 1 Mood. & B. 334, per Tin'DAL, O.J., iit 
p. 336. 

(o) Lvircott V. WnMy and Wlieeler, [1911] 1 K. B. 905, C. A.; and see this 
case as to the dicturm ol I’ikdal, C.J., in Gitthiridge v. Miniyard, snvra. 

(p) Mancheshr Dondtd Warehotm Go. v. (7arr (1880), 6 0.1'. jj. 507, 513 ; see 

Breckiitick and Abergavenny Canal Navigation Uo. v. Pritchard 6 Term 

Bep. 750. As to destructioit by fire, see p. 520, post, and compare p. 501, ante. 

(a\ Lister v. Lane and Neshom, [189^ 2 Q. B. 212, 0. A. 

(r) Lyon v. Grtenhow (1892), 8 T. L. B. 467. Similarly tho tenant is not 
bound to remedy stxuotnral defoots, but only to keep tho existing drains in 
repair {/lugqall y. JfcKean (I8M4), Cab. & Bl. 391; aifirmod 8u5 nom. Hwait 
V. M’Lean (1885), 63 L. T. 91. C. A.). 

(a) Howard y. LeggaU (1830), 7 0. & P. 613. 

(f) London Cinrjioratim v. Barnes (1896), 12 T. L. B. 135, 0. A.; and a 
covenant to Gontnbuto to I'epaitii:^ a road doas not extend to entire reconstme- 
tioii (Neott V. Brown (1904), 69 J. F. 89, 0. A.). 

(«) Brett y tirovm. ewf/ra. 
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Bnitable for the building having regard to its age and class; and he 
must replace any parts, including the floors, or roof, or external 
walls, wliich become defective or dangerous owing to the lapse of 
time or the effect of the elements (r). If he lias expressly cove¬ 
nanted to put a house into tonnnlable repair and to keep it in such 
rf.pair, and it is not in tenantable repair at the coramenooment of 
the tenancy, he must do tne necessary reiiairs, notwithstanding that 
the building is thereby put in a better condition than when tlio 
landlord let it (a). The effect is tho same if, without expressly 
covenanting to put it into repair, the tenant only covenants to 
beep the house in tenantable repair. Such a covenant presupposes 
the putting the house in such repair, and the keeping it in repair 
during the term (h). The construction of the covenant is the same 
whether tho covenant specifios “ tenantable ” or “ habitable ” or 
“ good ” repair (c). A general covenant to repair without any such 
words is satisfied if the promises are kept in a substantial state of 
repair (d). 

The repairs which must be done in order to keep a house in 
tenantable repair vary according to the circumstances- of the 
building. “Ciood tenantablo repair” is sucli repair as, having 
regard to tlie age, character, and locality of the house, would make 
it reasonably fit for the occupation of a reasonably-minded tenant 
of tho class who would be likely to take it («); accordingly tho lessee 
must do such repairs as are necessary to preserve tho promises and 
to make them suitable for a new tenant (c). He must do boLli 
outbido aud inside ])ainling at guitahlo times (/), hut he is not 
necessarily bound to repaper and paint throughout tho houso at 
the end of the term (g), nor to l<}ave the house in the same state of 
decorative repair as when ho took it (//). If ” reasonable wear and 
Lear ” are excepted, the tenant is not bound to malm good dilapida¬ 
tions caused by the friction of tho air, and by exposure and ordinary 


(v) Lurrvtt v. WaVely and Wheeler, [1911] 1 K. B. 905, C. A.; see l^oudfwt v. 
Hart (1890), 25 Q, B. IJ. 42, 54, C. A.; niul uh to mainlciiuiKMtof tliu subatructure 
of a larp^o building such ns a inorkot, seo Jle f,oinIon tWi orafioii, London 
(lorporaUan v. (/rcai Western and Metropolitan Ihnhoay*, [1910] 2 Ch. 814, 

(а) A covenant to put promises into repair “forthwith” is performed if the 
repairs are done with n>HHunahlo speed (/>oc d. J'itiinaii v. Sutton (1841), 9 0. & P. 
TOO: IteJeher V. M'lntoah (1889), 8 C. & P. 720 (habitable ropiiir)). 

(б) Vayve v. Uaine (1847), 10 M. & W. 541 (“ good repair ”); seo Wodevek v. 
Dew (1858), 1 F. & P, 837; Lurcoit v. Wakely and Wheeler, supra. 

(c) rroiid/oot V. JIart, supra, at p. 61, 0. A UnOer a covenant to do 
“necesBary ropuirs,” the tenant must do all repairs which are necessary 
iuriiigtbe tonn {TriiseoU v. Diamonel Rveh Boring Co. (1882),20 Ch.D. 251, 0. A). 
Under an ngreciueiit by the tenant to leave a farm in as good a condition as he 
found it, ho must leave it in tenantable repair if he found it so (Winn y. White 
(1772), 2 Wm. Bl. 840). As to furniture, see Stanley r. Agueio (1844), 12 
M. & W. 827. 

(d) Hurria v. Jones (1832), 1 Mood. & B. 173. 

(e) Proud/ooty. Hart, aujura, atp. 52; see Bdcher v. M'lntoah, aupra; Payne 
V. /taine, aupra ; Saner y. Bilton (1878), 7 Ch, D. 815, 821. 

(/) Monk y. Noyea (1824), 1 0, & P. 205 (covenant to “ substantially repair, 
opoold and malutain ” requires inside jviinting to be done). 

(o) Moxem v. Tovmahend {Marguia) (1886), 2 T. L. B. 717; affirmed (1887), 
3 T. L. E. 392, 0. A. 

(ft) Orawford y, Newton (1887), 36 W. E. 54, 0. A 
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Sbot. 8. 

Constrnc- 
tion of 
Covenants 
to Repair. 


Pulling down 
premiBeB. 


Bepair of 
bniidings 
erected 
Bubsequeot to 
demise. 


Covenant to 
reimild. 


aae {i). Covenants of this nature must be reasonably oonstrued. 
The landlord is not to claim for slight defects (/c), and, under a cove¬ 
nant to repair and paint, the tenant is not bound to^ fill up cracks 
in plaster and holes made by nails within the period for redeco¬ 
rating^/). An actual omission to repair is not excused because 
the tenant has employed persons whom in good faith he relied upon 
to do the repairs (m). 

994. It is a breach of the covenant to repair if the tenant pulls 
down any part of the premises or makes alterations in thorn (n), 
unless in the course of making additions or improvements which 
are permitted by irlie lease (o). 

995. A covenant to repair may expressly extend to buildings 
erected subsequently to the demise (p), but without express mention 
of such buildings a covenant to repair the demised premises extends 
to all things which are for the lime being a part of the premises 
included ill the lease (q). Consequently it extends to additional 
bniidings(r) and toother fixtures(s). J3ut a covenant to repair 
“ the demised buildings ” applies only to buildings existing at the 
time of the demise (/). A covenant to repair and yield up in 
repair, since it extends to all fixtures, deprives the tenant of bis 
ordinary right to romove tenant’s fixtures, unless these are expressly 
excluded from the covenant (a). 

996. A covenant which binds the lessee specifically to rebuild 
is not satisfied by merely repairing; hence, where it extends to 
several houses, it is not snllicient for the lessee to rebuild some 
and repair others (6). But if the covenant is a general covenant 


(i) Terrrf/V. J/«m/y (1901), 17T. L. H. 670; Bee Mamhester Bomlal WarehouM 
V. Oarr (1880), 6 0. P. I). 607, 513; Scales v. Lawrence (I860}, 2 F. & F. 289. 

(k) Scales V. Lawreacn, suf»'a. 

(l) Perry v. Chotzner (1893), 9 T. L. R. 488. 

(m) Nokes v. Qibbon. (1856), 3 Drew. 681. 

(n) K.g., by opening a doorway in ii wall (7>oe d. Videery v. JaeJeson (1817), 
2 Stark. 293; Oai}ge v. Lockmai (I860), 2 F. A. F. 115), or piiUing down a 
]>attition wall in the courtyard {Dve d. Welherell v. Bird (1833), 6 0. & P. 196; 
see Borgnis v. Edwards (1860), 2 F. & F. Ill); Rose v. Spicert iRae v. Uyman, 
[1911] 2 K S. 234, 0. A. 

J Soe Doe d. Dalton v. Jones (1832), 4 B. & Ad. 126. 

) riudion V. Williaws (1878), 39 L. T. 632. 

See Pyot ▼. St. John {Lady) (1613), Cro. Jac. 329 (pavement of a ooort- 

). 

(r) Chmiah v. Cleifs (1864), 34 Ij. J. (ax.) 19, 22; aoe Breton v. Blunden 
fl683). Skin. 121; Dotise v. Earle (1690), 3 Lev. 264. The covenant will extend 
to a farmhouse erected hy penntssiun of the lessor, who ie lord of the manor, 
on adjoining waste (I{7<tte v. Wakle^/ (No. 1) (1868), 26 Beav. 177). 

(a) E.g,, the mill-wheel of a miU {Openslum v. Evam (1884), 50 L. T. 166); 
or a verandah attached to posts fixed m the ground [Penry v. Brown (1818), 2 
Stork. 403); and see Thresher v. East London Wider Works Co. (1824), 2 B. & 0. 
608. 

(<) Doe d. Worcester Trutkes v. Rowlands (1841), 9 0. ft P. 734, 740; Smithr. 
Mills {1899), 16 T. L. B. 59; Cornish v. Cle^e (1864), 3 H. ft 0. ^6. In speoia] 
circumstancea the covenant to roi>air has been to apply to after-ereoted 
buildings only {Lant v. Norris (1757), 1 Burr. 287). 

(a) ^ p. 427, ante. 

(»} London {City) v. Nash (1747), 3 Atk. 612. 
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to repair houses and lo rebuild within a specified time as occasion 
nmy require, it is enough if the lessee repairs so as to make the 
bouses substantially as good as new (c). A covenant to pull down 
a house and build a new one does not require that the new one 
xliould be similar in construction and elevation to the old one (d). 

997. The liability of the tenant to repair may be made condi¬ 
tional upon the landlord first putting the premises in repair (e), or 
upon his doing some other act, such as providing materials for 
repair (/). In tho former case the complete performance of the 
condition by the landlord is essential to make the tenant liable 
for the repair of any part of tho promises (r/) ; in the latter case it 
is sufficient if the landlord is ready to supply the material when 
required (/{). The previous rojxiir of the promises by tbie land¬ 
lord (f‘), or the supply of material by liim (j), may also be provided 
for by means of a covtmanl on his part, and, on his default, the 
tenant is entitled to sue for breach of tlie covenant (/c). 

998. If the tenant covenants to do work, whct])Gr of repair (f), 
or of building (ni), to the satisfaction of a surveyor to be appointed 
by the landlord, such appointment is a coudition precedent 
lo the tenant’s liability; but it lias been hold to be otherwise 
whore the work is to be subject lo tho Buporintendeiice of 
specifiod persons, iind then such suporinteiideticc is not a condition 
precedent(»). Whcie a surveyor is appointed, and expresses dis¬ 
satisfaction, there is no breach of the covenant on the lessee’s part 
if it is shown at the trial that the surveyor ought to have been 
satisfied (o). 

(f) L'ue/t/H V. (1817), 7 Taunt. 411. 

id) Lmo V. lunei (18(54). 4 JJo G. J. A Sin. U8G. 

(«') Slater y. jStone (1G2!2), Cro. Jac. 045; Neale r. Itaidijf (1850), 15 Q. B. 
WIG. 

(/) Thomas v. OadwaJlader (1744), Willes, 496; comiiaro MuddesioM v. 
Th'tims (1739), Willos, 146. 

(//) Neale v. EadrliJ' (1850), 16 Q. B. 916; see Counter v. Matpherson (1845), 
5 Moo. P. 0. 0. 83; Cannock v. Jones (18(9), 3 Exch. 233; Coward v. Ortgoru 
(1866), L. B. 2 0. P. 153. 

(/() Marlyn v. Clw (1852), 18 Q. B. 661. But a covenant by tho tenant to 
ropair " taking suHioiont housobote etc. wilhoul; committing waato,” does not 
incorporato a condition tluit thcro shall be a sntliuiout supply of suitable 
tiinbor on tho laud, and tho coTouaut is absolute {Jirisiol {Dean and Chapter) v. 
Jemes (1859), 1 E. & B. 484). 

(i) Cannock v. Jones, supra, whore words of condition were oonstruod as 
creating a covouaiit; see title Dinsns ani) Oxiieu Instbumeiits, Yol. X., 
p. 478. 

O') Tucker v. Linger (1882), 21 Oh. D. 18, 0. A. As lo when snob covenants aro 
independent, and when tho performance of tho landlord’s covenant is a con¬ 
dition for the liability on the lofisee’s oovonuut, soe title Deeds and Oiiisn 
IsrsaJiUMENTS, Yol. X., p. 489. As to assignment of timber- for house-bote, see 
Courtenay v. Fisher (182(5), 4 Bing. 3. 

{k) And the failure of tlio lessor to perform his covenant may be taken into 
i(‘i'onnt in asiiiossing the damages on tho breach of tho tonant’s covenant to leave 
die buildings in repair {Uatdane v. Ntummh (1863), 12 W. B. 135). 

(/) Coombe v. Greens (l843), 11 M. & W. 480. 

(in) Hunt V. Bishop (1853), 8 JCxch. 675, 679. 

M Cannock v. Jones, aapro, affirmed (1850), 6 £xch. 713, Ex. Oh.; (1862), S 
H. L. Oas. 700. 

(o) Doe d. Balm ▼. Jones (1846), 2 Oar. & Xir. 743. 'Where the tenant is 
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SSOT. s. 
Constrac- 
tion of 
Covenants 
to Repair. 

Gofenant to 
repair on 
notice. 


999. Formerly it was usual to insert in the lease a general 
covenant by the lessea to repair, and also a covenant to repair 
oil notice; that is, to do within a prescribed time repairs covered 
by the general covenant, of which the lessor should give notice (p). 
Such covenants, if graininatically separate, were construed ai: 
independent covenants (q), the first being broken by the mere 
want of repair (?•), and the second by the failure to comply with 
the notice. A notice given in accordance with the second covenant 
—that is, to repair specified defects within the prescribed time— 
operated as a waiver of any forfeiture for breach of the general 
covenant (s) ; but if the notice departed from the terms of the 
second covenant, and required repair “ forthwith ” (t), or “in 
accordance with the covenants of the lease ’’ (a), it was deemed to 
be given under the general covenant, though not strictly neces¬ 
sary, and there was no waiver. Under the Conveyancing and 
Law of Property Act, 1881 (6), notice specifying the nature of the 
breach of the covenant to repair must be served in all cases, 
and there must be failure to repair within a reasonable time before 
the landlord can re-enter for the forfeiture. Consequently a 
separate covenant to repair on notice has become needless (c). 
But whore the covenant is a covenant to repair on notico, and 
to leave in repair at the end of the term, these constitute 
distinct liabilities, and notice is not necessary to enable the 
lessor to sue on the covenant at the end of the term (d). 
Negotiations for tho sale by the lessee of his interest in the 
promises to the lessor will suspend the notice daring their 
currency («). 


Remedy for 
bleach. 


1000. The remedy upon a covenant to repair is in damages; 
specific perfuriuanco of the covenant will not be ordered (/). A 


to retain out of rout the oxpeusou of iiiiprovomcnls executed to tho approval of 
the landlord, this approval is not a condltioa piecodcnt to tho rotention of the 
expenses (Ukllman y. King (1837), 4 Iling. (n. n.) 105). 

Ip) There is no bi-oach of this oovonont till the prescribed time has elapsed 
{Williama v. WiUiarM (1874), L. E. 9 C. P. 069) 

(ff) lloratfull V. T&tar (1817), 7 Taunt. 385, 383; Baglia v. Le Oroi (1858), 
4 C. R (W. 8.) 537. 

(r) Baylia v. Le (Jroa, aupra. 

(a) Doe d. Moreeraft y. Meux (1825), 4 B. ft 0.606; see Doe d. de Bufeen {Baron 
and Baroneaa) y, Lewis (1836), A Ad. ft El. 277. 

’<) Itoe d. bontly y. Paine (1810), 2 Oainp. A20. 

a) Few V. Perkins (1867), L. E. 2 Exesh. 92. 

b) 44 ft 4A Viet. 0. 41, s. 14. 

'cj See Encyclopaedia of Forma and Precedents, Yol. YIT., p. 104. 

d) Harslet v. Butcher (1622), Oro. Jac. 644. 

(«) Hughes v. Melropotibin Bail, Co. (1877), 2 App. Oos. 439; see Doe d. 
Rankin y. Brindley (1832), 4 B. & Ad. 84; Doe d. de Rtctzen {Baron and Baroness) 
v.^ Lewis, supra, 

\f) Hill V. Barday fl810), 16 Yes. 402, 406; seo title SPBOJrio PekTOBK' 
ANOB. Damages are only recoverable from the lessee or assignee. A cestui out 
triutin occupation of the promises is not Uable {Bamagey. Womack, [1900] 1 
Q. B. 116). Acceptance of a tenancy en the terms of a special agreement as to 
repairs is a sufficient consideration for the agreement {Dietrichaen y. Oiubila 
(1845), 14 M. ft W. 845). In suing on the covenant to repair any special terms, 
such as an exception of damage by fire, were, aocordiim to the old practice, 
reqniredto be stated (!rempany y. Svmand (1814), 4 Oamp. 20: Broume v 
Skill (1821), 2 Bro^ ft B. 395), and it is still convenient to do so. 
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covenant to put premises into repair admits of only a single breacb, Sect. 8. 
and when damages have hoeu recovered there is no further remedy Constmo- 
on the covenant {g). Under a covenant to keep in repair, the lessee tlon of 

is bound to have the premises at all times in proper repair, and if Covenants 
they are out of repair an action on the covenant can be brought R^air. 
(luring the terrnUO- The breach of the covenant, if not made CoTenaatato 
good, is a continuing breach (i), and the recovery of damages in one put into,»nd 
Action does not prevent the recovery of damages in a subsequent 
action; but in assessing the later damages, the amount recovered 
in the earlier action is taken into account QC). Where there are 
covenants to erect specified buildings and then to keep them in 
repair, the lessee or his assignee will be liable for a breach of the 
latter covenant notwithstanding that the buildings have not been 
erected, and that the lessor has, by waiver of the breach or other¬ 
wise, lost his remedy on the former covenant (i). Although the 
former covenant, being single, has gone, yet the covenant to repair 
will necessitate the erection of the buildings (m). 

1001. The liability of a lessor under a covenant on his. part to Covenant by 
repair is subject to the same rules of construction as a covenant by to 

the lessee. It has to be construed with reference to the state of the 
promises at the commencement of the demise, and the lessor is not 
bound to give to the lessee during the term a difteroni thing from 
that which the lessee look from him at the commencement of the 
tenancy. Consequently he is not bound to make good defects which 


(;/) Hpo Coward v. Gregory (18(jG), L. R. 2 C. P, lfi3. Similarly a covenant 
by the loosor to mnko a new street within n year, is finally broken on default 
at the end of the year {Morrh v. Kennedy, [1896] 2 I. B. 24:7, ('!. A.). 

(/() Lii-xmore v. liolmn (1818). 1 B. & Aid. 581, 585; and boo the cases cited 
in note [5), p. 507, ante. But whore a lessee is bound to repair and deliver up 
in i-opair at the end of the tenn, the removal of fixtures which ho duos not 
immediately replace is nut a breach of the covenant if they con be replaced 
before the end of tJio term (Doe d. Burrell v. Davis (1851), 15 Jnr. 155). 

(») Where, after the notice to repair, the premisos arc condemned by the local 
nuthurity and pullod down, there is a continuing breach until the demolition 
{Re. Serle, Gregory v. 4f«7p, [1898] 1 Ch. 652). 

(A) Coward V. Gregory, supra. In order that the action for non-repur under 
the general covenant may maintained, the premises must be out of repair at 
the oummencement of tho action; hence, if the lessor does the repairs himself, 
lio cannot recover damages (IFtlf/ams y. miliama (1874), L. E. 9 C. P.659). 
Moreover, if the lease provides for his recovering tho expenses of repair, he 
waives tho foideiture for bzeach of tdio covenant (Doe d. ae Rutzm (Baron and 
Haronesa) v. Lewis (I83G), 5 Ad. & El. 277). But he may be able to recover on 
Ihe special covenant if proper notice has been mven (Williami v. IVilliama, 
aipra, whore a sub-lessor did repairs to avoid forfeiture of the head lease, and 
then sued ihe undorlessee; and see CoRey v. Streeton (1823), 2 B. & 0. 273 ; 
loyner v. TfVeAca, [1891] 2 Q. B. 31 j reversed on the facts, i6i’d., 0. A., as to 
voixivOTy of the expense of such retmir^. 

(l) Bennett v. Heiriny (1857), 3 0. B. (if. B.) 370; Jaeoh v. Down, [1900] 2 
Oh. 150. In Bennett v. Herring the lease had been assigned, and smeo the 
breach of tho covenant to build was complete before the assignment the 
^ussignoo was not liable on that covenant, but ho was liahio on the covenant to 
keep in repair. In Jaeob v. Doion, aujoa, the lessor luid waived the broach of 
the covenant to build, but was still liablo on the covenant to repair. Similarly 
a waiver of a covenant to build may not be a waiver of the covenant to deliver 
up the additional buBd^gs (Nonalie v. Flight (1844), 7 Bcav. 521). 

(m) Jaatb v. Dvton., tupra. 
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Skot. 8. affect the stability of the premises as a whole, and are doe to some 
Construe* inheicut fault (n); nor is he bound to do any repairs until notice 
tlon of of the want of repair has been given by the lessee (o). A covenant 
Covenants i>y the lessor to repair the external parts of the demised premises 
to Repair, includes a partition wall(p). A covenant by the landlord to put 
premises into repair does not bind him to put them in repair for a 
special purpose not mentioned in the agreement (q). 


Sect. 4.—Measure of Damages. 


Meuara of 
damages 
daring term. 


1002. When an action is brought daring the term for breach of a 
covenant to repair, the damages are not nominal (r), but the measure 
is the diminution in the value of the reversion which results from 
the breach (s). Practically, this is the amount by which the sale¬ 
able value of the premises is injured by the non-repair of the 
premises (£), and it depends on the length of the unexpired term (u). 
But this rule is not of universal application. All the circumstances 
of the case must be taken into consideration, and the damages must 
be assessed at such a sum as reasonably represents the damage 
which the lessor has sustained by the breach of the covenant (a). 
When he is the freeholder, and is entitled to the reversion free from 
any liability on hit jart, the injury to saleable value furnishes the 
proper test (5), but when he is himself a lessee, and is under a 


(fl) Torrens v. Wallccr, [1906] 2 CL. 106; see i). 506. ante. 

Ip) JIfaAiw V. Troiii‘«8«< (1870), L. 11,6 lixch. 25; London and South Western Hail. 
Co. V. Flower {MS), 1 77, 86 ; Manchester Itoudal Warehouse Co. v. Carr 

e , 6 C. P. D. 607; Jlugall v. M'Lean (1885), 6.3 L. T. 1)4, C. A.; Torrens v. 

r, supra; seo Tredway y. Meehin (1904), 63 W. B. 136, 0. A. If tlio Iohsoo 
has to leave the premiaos while they are being I'opaii'od he cannot recover the 
expenses of taking and fitting up other premiacs {(Jreen v. Bales (1841), 2 (b B. 
226). 

[p) Oreen v. Bales, supra (where the adjoining promises wore demolished 
under a local statute, but this circumstance did not proven b tlio lossor from 
being liable). As to a covenant for contiibution by tbo lessee to curbs oi 
improvements, boo Beer v. Banter (1861), 10 C. B. (ir. s.) 435. 

{q) McClure v. Little (1868), 19 li. T 287. An agrcomeiit by the landlord to 
repair the demised pri-mises does not bind him to cleanse ornnmonuil water 
{Bird V. Elwea (1868), L, B. 3 Exuli. 226). As to the ellbot of a lussor’s covenant 
to repair part of the premises, see Coward v. Oregory (1806), L. B. 2 0. P. 153. 

(r) Bmiih v. Beat (1863), 9 ISxch. 161; Bdl v. Bayden (1859), 9 I. 0. L. B. 
301 {Marriott v. CoMoa (1848), 2 Car. & Eir. 663, contra, is ovorruled). Where, 
however, the lessee has re|mired after action Iho damages may be noniintil 
{Mjorony v. Ferguson (1874), 8 I. B. 0. L. 661). 

(«) Doe d. WoTixster Trustees v. Rowlands (1841), 9 0. & P. 734; Turner v. 
Lanib (1846), 14 M. & W. 412 ; MilU v. Beut Lotidon Unitm (1872), K B. 8 0. P. 
79; Henderson v. Them, [1893] 2 Q. B. 164. In Vivian v. Champion (1705), 2 
Ld. Baym. 1126, Lord Holt defined the measure of damages as the amount 
required to put the premises into repair, hut this has been overruled; compare 
Wigsdl V. School for Indigent Blind (1882), 8 Q. B. D. 357; though where the 
lessor, with the consent of the lessee, does the repairs himself, ho can recover 
the ammint properly expended {Colley v. Streeton (1823), 2 B. & 0. 273; com- 
}iaro WiUiams v. Williams (1874), L. H 9 0. P. 669). 

{t) Bmiih v. JPeof, supra; compare Metge v. Kavanagh (1877), 11 T. B. 0. L. 431; 
and, as to the identity of the premises, see Maj^eton r. Rawlings (1854) 3 0. L. B> 
237; and see title Daicaoes, Yol. X., p. 339. 

'«) Turner v. Lamb, supra ; OonjuMf V. Bbhetts, [1896] A. 0. 490. 
d) Conquest v. BbbeM, supra, per Lord Hersokell, at p. 494. 

>5 BbldU V. Conquest. [1895] 2 Oh. 377, .386, 0. A. 
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covenant with the superior landlord to repair, his liability under 
this covenant must be taken into account in ascerta inin g the amount 
payable to him by the sub-lessee (c). 

1003. After the terra is expired, the lessor’s action will be brought 
on the covenant to yield up the premises in repair, and since ho is 
entitled to possession of the premises in tliat state, the measure of 
damages is the sura which it would take to pud the premises in the 
state of repair in which the lessee ought, under the covenant, to 
leave them(d). This tost is applied, although in fact the lessor 
does not require that the premises should be restored to their former 
condition ; where, for instance, owing to changes ii\ the character of 
the neighbourhood, repairs of a less expensive nature will be equally 
effective to secure tlie letting of the property («); or where the 
lessor is himself effecting structural alturaLloiis (/); or where he 
has relet the property upon terms which render the repairs 
unnecessary, so that he cannot suffer any actual loss (jf). But if 
the lessor lias, during the term, already recovered damages for 
breach of the covenaut to keep in repair, those will be deducted 
from the sum which the lessee would otherwise pay as damages for 
breach of the covenaut to leave in repair (h). 

Sect. 5.—Jiiffht of Knlry to View and Itepair. 

1004. Tlio lessor hy the granting of <ho lease dc 2 )rivcs himself 
of the right to possession of the promises during its currency, and 
if he enters without the permission of the lessee, or without reserving 
to himself the right to do so, he is liahlo to bo treated ns a trespasser, 
lienee, in the absence of special stipulation (i), he cannot enter to do 
repairs (h). It makes no difference that he is himself a lessee, and is 
liable to forfeiture for breach of the covenant to repair in the head 
lease; or that ho has the consent uf the sub-lessee’s tcuanls (Z)- 


(f) Khltdinv. Contjmxit, [ISM] 2 Ch. .')77, 38(3, 0. A.; (/oin/tifsty. ISbbdta, [1806] 
A. (•. 400, whi'io It w.H hold tliat if tJio suh-loiiso hsis only u short time to luii, 
iindtho Rub-lcissur has only a noiamal rovorsion, the luo-ihiiru is proporly appliod 
hy aerortainiiig the sum which the rep.iirs will ur).st, and thon allowing a discount 
for present paymonc; and soe WtllianiH M'lVtianu (liS7I), L. U. 9 0. P. 679. 

{d) Joyner v. iVeeha, [1891] 2 Q. IJ. 31, 43, 0. A. Tlie loRsor can also roi*over 
compensation lor the loss of tho nse of the promises during the repairs ( iVoods 
?. Pop« ^833), 6 0. & P. 782; 1 Bing. (w. 0.) 467 : soe Uirck v. Clifford (1891), 
8 T. L. B. 103), notwithstanding, porhaps, that part uf the repairs should have 
boon done by uiuisolf ( Woods v. l*ope, aupre^. Bee al.so title Damaqes, Yol. X., 
p- 339; and see Claray. Dohion, [1911] 1 K. B. 33 (whore an uudei-lessor, who, 
uftor breach of covenant to repair, exoeutod the repairs and obtained relief from 
foi-reituTo, failed to recover from his undeiiesseo, who failed to do tho repairs, 
the oust of the procoodings for relief). 

(e) Moryanv. ffunZy (1886), 17 Q. »■ B. 770; reversed on another point (1887), 
18 Q. B. D. 616, 0. A. ; KarJy v. FotUeryUl (1888), 13 App. Oas. 351. 

(/) fnderwick v. LeecA (1881), Cab. & 141. 412. 

(y) Joyner v. Wedca, anpra; see Raiolinya v. Morgan (1863), 18 0. B. (n. s.) 776. 
(y Ihnderaon v. 2'Aora, [1893] 2 a B. 164 ; Ebbtiia v. ConyHCrf (1900), 82 
L. TL 560. 

(»■) Barker v. Barker (1829), 3 0. & P. 637. For form of rMe rvation of right 


of entry, see EncyclopcMia of Forma and Precedents, YoL YU., p. 201. 
(A) See Node v. WyUie (1821), 3 B. & U. 533. 

(f) Stocker v. Planet Building Society (1879), 27 W. U. 877, 0. A. (wl 


(where th« 
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Where the lessor has covenanted with the lessee to repair, a liconce 
by the lessee is implied for him to enter for n reasonable time to do 
the repairs {m). But, in general, a right to enter and view the state 
of repair is expressly reserved by the lease, and the lessor is entitled 
to have this inserted when the lease is granted in pursuance of an 
agreement to grant a lease with the “ usual provisions ” (n). 

Pkct. 6 .-- lAabiUty to Repair Fences. 

1005. The relation of landlord and tenant imposes on the tenant 
as part of the contract an obligation to keep adjoining projierty of 
his own distinct from the demised premises during the tenancy, 
and to leave those premises clearly distinct at the end of the torln 
and not in any way confounded with his own property (o). If, 
therefore, the tenant has thrown the lands together, the landlord is 
entitled during the term to have the boundary ascertained by the 
court (p) \ and if the confusion is such that at the end of the 
tenancy the tenant cannot render up specifically the landlord's land, 
and the true bound.ary cannot bo apcertained, he must restore land of 
the same value as the demised premises; and for this purpose the 
land will he valued fairly, but to the utmost as against Iho tenant 
who has rendered it impossible for the landlord to have his own ( 7 ). 

Tenants for years are liable for permissive waste, hut not tenants 
at will nor tenants from year to year(r). NotMithsLanding this 
distinction, however, it is the duty of the actual occupier to repair 
the fences, and for this purpose he may take suflicient woud(*); 
and, without any agreement to that efTect, the landlord can main¬ 
tain an action against his tenant for not repairing, upon the ground 
of the injury done to the nihcrilancoCO- ilorcovor, if injury is 
caused to a third person through non-repair of the fences, tljo 
remedy is against the occupier and not the o^^ner, unless the fences 


lessor’s entry wus reHtraiued by injmiction). As to tlxe etatutory ri^lit of oiiUy 
in certain ceibos, see |>. ante. 

(m) Saner v. Jlolton (lb78), 7 Ch. 1). 81") 

(») If the landlord is to enter “ jit conv' nl»'nt times ” Ui view the state of repair, 
he Biiould give notice of his coming, othm-wise ho cannot C()in])lniu of 
excluded from some of the rooms [Doe d. WfthnxU v. Bird (ISiiti), 6 C. & F. 
195). As to “ usual provisions,” sese p. .‘i3S, mde. 

(o) A.-O. T. Fullerlcn (ISl.'i), 2 Ves. & B. 203, per Lord Ei.noN, Ti.C., at p. 20,5. 
As to tlie presumption of ownership of hedges and (li1,fh(‘s, see title IjOL'NU- 
ARTKS, h'KNCES, AND PARTY Wai<ls, Yol. 111., pp. 121, 125; AS to paity walls, 
ibid., pp. 134—138. 

(f) Spike V. Jlanling (1878), 7 Ch. D. 871 . The practice is to direct on inqniiy 
in chambers to nacfrliim the boiindar'es; kco titlca Bounpahies. Fences, an i- 
Party Waujb, Vol. III., pp. 115—118; I'Iuuhy, Vol. XJ11., ]>. 39. 

(e) A.-(J. V. FuU&tm, m/irn; Aston v. lioeter (Lord) (1801), (i Ves. 288. 293; 
and see A.-G. v. SPphena (1855), 6 Do G. M. & G. 111. 

(r) See pp. 498, 499, an<e. 

(a) Co. Litt. 53 b; see p. 429, on/a; Whiffield ▼. Weedon (1772), 2 Chit. 685. 
As to the common law, stiitutory, and prescriptive liabilities to fenro, sco titles 
Anus ALs, Vol. I., pp. 376, ."78; Boundaries, Pekoes, and I’arty Walls, 
Vol. III., pp. 129 ft fifj.; lIiGifWATS, Streets, and Bjuduks, Vol. XVI., 
pp. 114,115; Mines, Minerals, AND Quarries; Nuisance; Public Uealtu 
AND Local Administration. 

(t) Cherlliam v. JIampam (1791), 4 Term Bep. 318. If the fall of fences has 
been caused by excavations made in breach of a covenant in the lease, a 
mandatory injunction will be granted to rcstoro them (Ftwton v. Nock 0880). 
49L.T. 107). \ V I 
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wetfi out of ropiiir when tlio land waa l«l (a), or unless the owner 
has undertaken to repair the fences (6). 

1006. The landlord is under no liability to repair fences (c). 


Part IX.— Restrictions on Use of Premises. 

1007. Where at the time of the lotting the premises are to the 
landlord’s knowledge intended to be used for an immoral or illegal 
purpose, this rondors tlie contract unenforceable, «.nd the landlord 
cannot recover the rent nor sue upon the lessee's covenants (d); and 
nUhough the landlord is not at lirst aware of the improper use yet 
it lie lias the power ot terminating the tenancy and omita to do so 
afUir this use h.is come to his knowledge, he cannot thercattur 
t'.ufoi'co the lessee's obligations (c). Similarly an agreement to let 
premises is not enforceable if they are to ho used for an unlawful 
jiurposo (/'). If tljo lessee lias obtained jjos-io.ssion by means of a 
false represeiitiition that lie intended to carry on upon the liromises 
a lawful trade, the lessor must have the loaso declared void before 
hii can recover posfte.s.sion {if). 

1008. Leases of buildings, whether dwelling-housns or trade 
premi.ses, usually contain a covenant by Ihii Ic.^see reslviuiing their 
u:i(i. This may hecilhor a (:()V(mantdesigned to pioLect mugliliouring 
'icc.iipieis uom annoyance, or to coniine the use of trade picmises 
lo certain trades, or to requiro that a house shall he used only as -a 
private dwolling-liouso, or only for residential or professional pur¬ 
poses ; and siicii covenants will bo eiifoived by injunction, or the 
hveac'h of tliem will ho compensated by damages (/<), or, if there is 

(n) {'hettham v. Uauipsun (ITPl), 4 Term JIi-p. ol8. 

{I'j Si'll )>. TiOl. iiiiU'. 

I'l) (.'Imtliinn v. JIionj)'H,n, Aa to tho Itinillimrs iE he rotuins 

nilioiniiig land, m‘o title iiovXJ)ARlE<, IfEXCKfl, AMU rAllTY Wales, Vol. Jll., 
V.'l‘2iS. 

((/) Ah to iiiiiiioriil ]nirj)osc.s; v. Wu'ijht, [1^11] 1 K. 11. 50(1 (ront); eeii 
*hriiidfi V. JUiliitriNoii, (ITWo^, 1 I'l-'p. Id, and (-'riap v. Chtirrhill (1704). cited 
1 lk)M. & P. 310 (iiso aiid occiipatiun); AppUtoa ('umpheU (183G), 2 (1. & P. 
117 (boaid uud loil;>iuK); and cuiujiaro i^viith v. U'/iite (1800), 1,. 11. 1 1<^. 620 
[no action by on cnvoimnt oE iudoinnity in assignmont). As to illegal 

imi-poijoa: dim l.i'ild utnl Coke Co. v. 'I'ln-acr (18-10), Oiling. (N'. c.) 324, Ex. Ch. 

lirohibileil by statute); st'O l''l!yht v. CEtirA'C (1841), 13 M. it W. 155. 11 
t'ui i-ent is payable iinmediately, and tho intonib’d u.io !.•< not prohibited till aub- 
'I'llUGutly, the rent (ynitinuesto bopiiyttblo(^/(i/w/»«v. (.'/ntwi/'crs J188.>), Cub. & El. 
’> 77 ). As ti> a subsoquunt statuto' making the uacr illegal, faoo .Wh'Ij^ v. 
•S/i«rp« (1878), 8 Oh. D. 39, C. A. 

(f) Jenniotja v. Throijmorton. (182,5), Ky. & M. 251 (weekly tonaiicj'). If the 
lease coiitAins a envonant against illeg.'il user, and tho lossoo is about to break 
It, tho lessor should apply for an injunction, and not himself attempt to exclude 
tho lessee from tho promises {IaIUi/ v. lianuett (1888), 5 T. L. It. 150). 

(/) Cowan V. MUlwurn (1,807), L. It. 2 Excli. 230. 

((/) Compare Fertty. lIiU (1854), 16 0. 11. 207; Jiraah v. Mnnro and HaU 
(1903). 5 E. (Ct. of Seas.) 1102. 

(^0 As to tlie necessity for proving daniapo, seo tiUoI^JUN’CTloir, Vol. XVII., 
P' 241. As to covenants uneiiforcoable on the ground that they are in restraint 
uf imdu, sou ibid .; and sou Litlu Tuadu ani> Tuade Umujns. 
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a right of re-ontry, a forfeituro may rosulfc (i). Moreover, if land 
let for a specified purpose, its uso for other purposes will be 
re.straiiicd by injunction (j). But otherwise the lessee is not pro- 
Jiiliited from using the premises for any lawful purpose, notwith¬ 
standing that it is different from the purpose originally con¬ 
templated (k), provided there is no fraud on the lessor in taking the 
lease in an nnrostru-tod form (i). Where the covenant is against 
permitting a specified act and the lessee has parted with possession 
of the premises, ho will not usually bo liable for tho conduct of the 
occupier (’m); ^vill ho liablo if tbo covenant is an absolute 

covenant that the prohibited act shall not be done (n). 

f 

1009. A covenant against causing a “ nuisance ’* to the lessor or 
to adjoining (b) occupiers is perhaps only broken by a nuisance in 
the technical sense (c). Where the coveiuiut is against any act which 
may lead to “ annoyanco, nuisiinco, or damage,” it is wider, and 
is broken by anything which disturbs the reasonable peace of 
mind of au adjoining occupier. Tt need not amount to physical 
detriment to comfort, nor need tho adjt>ining occupier be a tenant 
of the same lessor {d). 

1010 . A covenant not to carry on any “ trade " refers only to a 
business conducted by buying and selli)ig (c). The word “ business ” 
extends the covenant to all cases where work, involving Ihe reconr-.o 

(f) The lessor in entitled to an injunction, iiotwithataTidiii!; that he ha.'i u power 
of re-entry for forfeituro {liiirnt v. filagrave (ISOO), 6 Vos. oHii). 

(j) Kchur V. L<iti$(i(noiie {Marqtiia), [1893] A, C. 451. As to the binding ©ffeol 
on iindcrloeBeos, see pp. 407 et ««/., ante, and on aRsignees, see pp. 588 tt 

{k) (iraud Catial Co. v. M'Nitmee, (1801), ‘29 1j, 11. Ir. 131, 0. A. 

(i) Btmveft V. Sadler (1808), 14 Vea. 520. 

(m) See il/osca y. 7’aytor (1802), 11 W. 11. 81; Tohman v. Porthiry (1870), 
L. E. SQ. 11. 288, Kx. Ch.; Tohrnan v. Portbnrj/ (1872), L. R. 7 (i. 11. 344, 
Ex. Ch.; Prothiro v. Pell (1900), 22 T. L. E. 370; contra, if an undorlcaRe 
expi-oesly authorises abicach of covenant {Trdton y. Panlart (1887), 56 L. T. 
300). 

(o) Prothero y. Pell, tvpra ; see p. 572, j>o«t As to oyidenco of tho lessor's 
coIl^<ont to user in viulntioii of the rcstiiction, see ToUman v. Pnribury, »u}<ra. 

(fc) As to “ adjoining,” SCO Vale & Sons v, Monrgnte-Streel and Proad-Strett 
Pnildirn/s, Ltd., and A. Paker Vo., Ltd. (1899), 80 L. T. 487. 

(c) /larrison v. (looii (18711, L. R. 11 Eq. 338 (tho establishment of un 
eTemciitary school not a brenvli). This restriction of the w<>]y 1 was doubted in 
Tdl-IIeatfy y. Penltam (1888), 40 Ch. D. 80, 0. A. As to the tochniwiJ 
moaning of "nuisance,” sen naffer y. f?e//e (1851), 4 DoO. & Rm. 1115, 322; and 
title Ni7is.\nce. As to boxing onlnrtaiuincnia at a private club, see Seamard 
y. Atfersoji (1896), 12 T. L. E. 525; as to unlawful games, see Vavrtlough v 
U7i/<«iore (1895), 11 T.L. E. 288; and title Gamixo and VVAaEjuNO, Vol. XV. 
pp. 284 et tea. 

(d) Tod-Iifatly y. Pevham, nupra, at pp. 98, 99; seo Marher y, Fmndlinq 
ITosjfntal (1813), 1 Ve.R. & B. 188. Tlie establishment of a hospital for outdoor 
patients is a breach {Tod-Ileatly v. Penhain, supra ; see Prnmmllv. /.act/ (1879), 
10 Ch. D. €01). The uso of premises as a bill-posting station may be an 
annoyance or offensive {Nnssey y. Provinciai Pill-posting Co. and Eddison, 
[1909] 1 Ch. 734, 0. A.; compare Heard y. Stuart (1007), 24 T. Tj. E. 104). 

(e) Doe d. Wetherdl y. Bird (1834), 2 Ad. & El. 161 (a private lunatic Mylum 
is no breach). A covenant against carrying on a nartioulor rade may be 
Toslxicted to the covmantor personally notwithstanding it is entered into ii' 
consideration of a periodical }taymont to him and his executors (CookY. Cdera/ 
(177^, 2 Win. Bl. 856). For form of such covenant, see Encyclopaodia rf Form® 
and Precedents, ToL Vll pp 105, 353. 
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of numerous persons to the premises, is duno for payment ( f\ or 
even without payment wliore the result is in effect the same us if a 
charge were mwle(^). The making of profit is not essential to 
constitute a business; nor, on the other hand, does payment neces¬ 
sarily constitute one {h). Any such user of tho premises is excluded 
where the covenant requires them to be used as a private residence 
(mly (i). A covenant against affixing any outward mark of business 
is liroken by exhibiting tho name of a firm carrying on business on 
tho promises {k). 

A covenant against the exorcise of a ])articular trade forbids 
the carrying on of any part of such trade (0 ; and tho trade cannot 
1)0 carried on as an accessory to tho tenant’s main business, thoiigli 
for the convenience of customers (ih) ; hut tho covenant is not broken 
where the tenant, who curries on a business of a different class, 
iiu'rely sells, as incident to his own business, some articles which are 
sold in the prohibited business (/<); nor where the premises are lot 
U) an auctioneer for the purpose of selling goods appropriate to the 
prohibited trade (o). Where the covenant is not to carry on a 

(/*) J'’or instance, tlxo business of a school (/>« d. JsUh t. Keeling 
I M. & S. 95, 99; Keinpv, Sober (1851), 1 Sim (x. 5k7; [Vickenden y, Webster 

(l^!a6), 6 U. & 11. fiS7; Johfistone v. ffafl (lH5<i), 2 Iv. & J. 414; U'aulon v. 
Uojipard, [1899] 1 Oh. 92); or a hospital for poor persons who pay according to 
tln'ir vioAua {liramwell V, Larg (1879), 10 Cli 1). (>9l). As to teaclung music, 
<00 Trittaa y. Bankart (1887), 5(1 L.300. Tho uso of the extornal walla of 
:i bunsu as a bill-posting station is a bi’eaoh of a covoniiut ugainst carrying on 
any trade or biisiiiCBS {Tubbs v. Kksit (1909), 20 T. L. 11.14o); see also Knasett y. 
[‘rovincial iliii-poatiwj (h. and Kddison, [1909] 1 Cli. 714, 0. A. (wbe^e the 
covenant was not to carry on an olYensivu tmlo or calling). 

ig) Thus a “homo” wlicro working girls aio boanKnl without psMment is in 
elToct tho businnss of a lodging-house {liolh v. MiHer fl8S4), 27 Cli. iJ. 71, C. A.). 

(A) ItoUav. Miller, supra; »oe Voriman v. Home llos/atul Association (1879), 
27 <Jh. I). 81,11. 

(i) Orrman v. Chapman (1877), 7 Ch. D. 271, 0. A. (chaiit.-iblo institution for 
tliu rosideiice and education of children); Jlohsvn v. V'd/AWi, [1898] 1 Uh. 4-‘4 
;l>oarding-hoiiso in coniioution with a school). A covenant to build a bouse as 
a jirivuto dwelliug-hoiLse roquires also tliat it hIiiiU bo ktqit ns such {Bran v- 
/'V.</aWy (1870), 4 I. 11. lip .")44). As to a covonant not to build a dwelling- 
house, BOO Ifomrile v. (Mi lUe (1873), 71. Ji. 0. L. (58. 

(A) Evans v. Davis (1878), 10 (’ll. I). 747; soo v. Jtoijer<i (18(53), J2 

W. li. 119, Apparently coiivcT.-^ioii of a prlviito dwelliiig-liousu inlo a sho]) 
may bo clToctcd by user without structiir.il iilleration (iritA'i/amM v. Ihgtrs 
(18(54), 2 Do (>. J. & Sm. 62, C. A.), but sec Mikh v. Coburn (1911), 5.i Sol. Jo. 
441, (.;. A. Alt auction of furnituro belonging to tho house Is not ii bicuch of .i 
covenant to use as n piivalo house {Beeves v. CattCl (187(5), 24 W. ll. 485); but 
it is a breach of an express covonant not to permit a salo by miction on the 
promises (Toltmau v. IWlburg 0^7W, L. B, 5 U. 11. 288, Dx. (Ih.; Ttdeman v. 
Bortbury (1872), L. li. 7 H. 11., rlx. Ch.), A salo Iw auction is allowable in a shop 
if not specially prohibited {Keith v. Jteid (1870), L. li. 2 Sc. & Div. 39). 

ll) Doe 6., Gash-ell v* Spri/ (1818), 1 B. & Aid. 617, 610; see Doe d. Jtavis v. 
Elstan (1828), Mood. & A. 189. fromises which nre to bo iised only for a 
post-offico can be used for business ordinarily carried on by post otKoials in 
I'onnectiou with revenue (iroifAam v. Dostmouter Qeiierai (1871), L. lU U (^. I'. 
1544). 

(m) Fitz V. lies, [1893] 1 Ch. 77, 0. A. (supplying of light refreshmonts by 
E^ocer, held to be a breach of a covenant against user os a cofTce-liouse). 

(n) Stuart v. Dmlode (1889), 43 Ch. D. 343; see Lnmkg v. Metropolitan RaU. 
Oo. (1876), 34 L. 'T. 774. 

(o) WiUa V. Adams (1908), 25 T. Ti. B. 86 (covenant against busmess of 
draper not broken by letting to auotiuneer to sell furs aud fur-lined goods). 
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Past JX. 

Restrictions 
on Use of 
Premises. 

DaDgerons 

tnule. 


Pnblfc-house 
or Uvera. 


InisinciiM similar to the Rpocificd biiHinosH of another person, it ig 
brokou if tho busluessos aro suiriuIoiiLly alike to cnuipeto (p). 

1011. A covenant against carrying on a noisome or olTe)isive trade 
or business is not broken by carrying on a dangerous trade which is 
neither noisome nor offensive (q). Whether a particular business is 
prohibited by the covenant will depend to some extent on whether it 
was carried on upon the promises at the time of the demise (r). 
Where the covenant extends to trades causing “ annoyance ” it is 
not broken by putting up prominent advertisements if the premises 
are in a business neighbourhood (s). 

1012. A covenant against the use of premises as a “ public-house, 
tavern, or beershop,” is broken by the sale under an off-lic<mce of 
beer not to be drunk on the premises (a); and a covctiant against 
carrying on the trade of an innkeeper, publican, or seller by retail 
of Vr'iuc, spirits, or beer, is broken by the sale of these liquors by a 
grocer in the course of his trade (b), or by tho lessee of a theatre(c); 


(р) J)rnu V. Ouy, [1894] 3 Oh. 25, 0. A. 

(o) Hickman y. Isaacs (iSGl), 4 L. T. 285. As to carrying; on a dangcroiiH 
tmuo whoiohy the inBurance proniiuTn in iauioa»cd, nco 2'ea/ie v. Doune. (1905), 
92 Jj. T. 319; C/iafrinan v. Mason and /jtiithtte Co. (1910), 103 L. T. 390; and 
Ob tu an iiijiinrtion where tho leB.seo iindoiiotB lor bucu .n. trudo in breach of 
cuvonnnt, seo ihid. 

(,r) (hitUiidye v. Afiini/anl (183-1), 7 O. & 1\ 129. J.iiiic-buriuii'^ i.s a iiois'.ine 
bu»iiiesB {Wxiishtre v. i!o'.sldt (1889), 5 Jj. U 410); a fried iisli biibiiiesi 
{Ikiv'iishiic {/hike} V. lirookshaw (J899), 81 Ji. T. K.'i), and tliu oai'ryiu^' oil 
of iiiui-k tiiu:1i<inH (Moses v. Taylor (1802), 11 W. 11. si), may lie ollciiHivt); bc 
laaj a privuto li<m[iiUI (I'eiuhrokt (Earl) V. Il<i» [l89uj 1 1. H. 79,101, 
(}. A.); and a boyH* bchool in within the ib iiijurioUB, ufluiibive, m 
diBaj^eeablu noise or iiniBanco ’’ (Waulon v. Cofipat I, [1899J 1 Cb. 92); but not ■ 
the mere Ubo of blindH for a buBincBB piirjiuHe bo an tu bo inconveniout tn 
others (compare Urcs/iam Life Assurance Sondy v. Jlunyer (1899), 15 T. Jj. Ji. 
454, 0. A.), tbou^^b the eroction of a trellis ecreeu inny bn an annoyance (ffVi>t 
V. Cooi’tr, [1894] 3 C]» 971). A publie-houso is not within a cuvcnaiit not to 
do anj'thiug to the damiige, annoyance, ot distiirbanno of the lesbor or hii 
tonants, nor is tlio openiiif; of a publie-houso a breach of a covenant jgainst 
trades that may lie ollonbivo nr lead to annoyaueo (Jones v. Thorne (1823\ 

1 11. Sl I'. 715) ; but a rosti-ictioii on carrying on tho trudo of a piiblic-hunHO i.f 
goo«l in law and cnpablo of tiumiiig with the land (Xellaiul (/!.’ar')v. Ilkslop 
(1882), 7 A]ip. Can. 427). As to enforcing an agreement for an uiidoilearie wh«!ii 
the inUmded usor may prove to bo a violation of a covenant in the head leuso 
against uoxiuiis businesses, see Keeues v. Greenwich Tanning Co. (1894), 2 
Ilem. & M. 54; Teape v. Dowse, supra. 

(s) Our Jiirys Clothing Co.y. Jlolbom Viaduct Land Co. (1899), 12 T. L. 11. 344. 

(a) Ht. Albans (Bishop) v. BaUershy (1878), 3 Q. B. D. 359; Loudon and 
Bnhiirhan Land and Building Co. v. Field (1881), 16 f3i. D. 9J5, 0. A.; A'iedl v. 
Ftnning (1881), 19 Oh. D. 258). Contra, as to " boorhouse ” (iSf. AfAons (BishojA 
y. Bedtershf, suyera ; London and North Western Bad. Vo. v. QamM (1869), Jj. B. 
9 Eq. 26; IIM & Co. v. CoUyer (1881), 16 Ch. D. 718); and as to “ publie-houso,” 
see Pease v. Coaies (1866), L. 11. 2 Eq. 688. A salo to members of a club for cun* 
siunption on the premises is not a breach of a uuvouaut against the sale of 
liquors (Rankm v. Hunt (1891), 10 B. 249). 

(i) Feilden v. Slater (1869), L. E. 7 Eq. 523. A coyenant not to carry on 
the trade of a vintner is not rostiicted to Iho sale of wino to be consumed 
on the premises (WeUsy. Attenborough (1871), 24 L. T. 312). As to the dis¬ 
tinction between a retail brewer and a retailor of ^or, see Sknona y. Farren 
(1834), 1 Bing. (n. 0.) 126; and see, generally, title ISTTOxiCATiva ijrQUORa, 
pp. 1 et seg., ante. 

(с) //Ncftfe v. Fredericks (1890), 44 Ch. 1), 244, C. A.; but the carcninstauces 
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but a_ covenant against a “ public-house or beorshop,” where the 
premises are used as a private hotel, a>vd no lieer is sold, does not 
prevent the supply of wines and spirits to visitors only {tl). 

1013. A covenant restricting the user of premises is a continuing 
(•ovonant, and there is a new breach every day while the promises 
lire used in violation of it («); but the lessor may waive the covenant 
partially, so ns to allow of the carrying on of a particular tr.ade [f). 
'J’lie lessor does not waive tho beneiit of the covenant by permitting 
other premises held under a similar lease to be used for the pro- 
Ihbited purpose (fi). A release of tho covenant need not be expre'^s. 
If the lessor is aware of a continuing breach and aci^uicsces in it for 
over twenty years—where, for instance, with full knowledge, ho 
receives rent—it will be jirosumed that ho has either roloascd the 
covenant or granted a licunco for the user {h). 


Part X.—Insurance. 


Sect. 1, —lAahilHy to lichidld after Fire 

1014. Whore premises are destroyed by firo in conscquenco of Iho 
negligence of the occupier or his servant, he is liable to make good 
the loss to tho ownor (i); and formerly lie was under tho same 
liability when the iiro was accidental (/’). At the present time no 
action can bo maintained against any person in whose house or 
oilier building any iiro shall accidentally begin, but this is without 


Ill ly not bi* such aa lo call for an iiijnncfion {Jmim v. liorm (1870), L. H. 9 Eq. 
()7I. aa cxpliiiiicd in Jtwktc v. 1'reh‘ru'lm (1S90), 41 Oh. J). *241, 2-18). 

fl) Drmmshire. {DiiJee) v. Unnmons (189l), 11 T. Ij. It. 52. 

(c) (1. Amlitfr v. IVoodhritltj^ (1829), 9 B. & 0. 871), 378. 

( f) Mac/icr y. Fonwllinij IIospiUU (1813), 1 Vea. & li. 188. As to tho ofToct 
'll' tho lo-sson cntoriiig into tho covonant aflor a liecneo for ii pirticnlar irtulo has 
i■^>on given and not actnd U])on, soo Due d. Fouiiilltinj JfospUal {tioverrMrs and 
UnitrJians) v. Fvans (1825), 4 L. J. (o. s.) (ic. n.) 231. 

Of) Kemp V. ^vher (1851), 1 Sim, (n. s.) 517 ; compiiro Meredith v. Wilson 
(1893), W) rj.T. 33(i. 

(h) Otiaim V. Dneif (1857), 2 IF. & N. G15 ; He Summrrann, Doioniev. Sutewer- 
oou, [1900] 1 Ch. 112, II.: IlepioiHli v. Pickles, [1900] I Ch. 108; (hlbon 

Ptii/ue (1907), 23 T. L. It. 250, C. A. Aa to extingnishment of oovcianta 
Oiroagb change in tho character of an estate, see title Hquitv, Vol, XIJI., 
I'. 102; Vraig v. Qrtcr, [1899] 1 I. R. 258, 0. A. As to acquicaoenco in the 
i>ro(ich of covenant, aoo Bray v. Fognrti/ (1870), 4 I. R. Eq. 544; London, 
f'liatham, and Dover Kail. Co. v. Bull (^1882), 47 L. T. 413. Tnevo can be no 
acquiescence without knowledge of tne breach on tlie part of tho leaser 
Askeomhe v. Mitchell (1805), 12 T. L. R. 17, C. A. ; seo title Equitt, 
Vol. XIIT., p. 166). 

(i) Filliter v. Phippard (1847), 11 Q. B- 347,354; seo IJitksv. 7)ott'n»».7(1696), 
1 Jjd. Raym. 99; Cnnterhury {Viscount) v. A.-(}. (1842), 1 Ph. 306, 310. 
According to Sir E. CeicE, burning of tho hnuao by negligonoe ox mischance is 
SfaBto (Oo. Ijitt. 53 b). 

(i) As to the insurable iutei'Ost of a lot!i«eo, see title Irsurancb, Vob XVII., 
p> ««;j, 
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Landlord and Tenant. 


tiRCT. 1. 

Liability to 
Rebaild after 
Fire. 


Effect of 
coveniiiil lu 
rapnir by 
leasee. 


Landlord's 

liability. 


pnijiulicu lu any contract between landlord and tenant (/;). Gonse* 
qm'iitly a tenant who is undec no obligation to repair is not liable to 
iho landlord in the event of the destruction of the premises as the 
result of accident, l)ut if tho destruction is tho result of negligence 
he is liable to the landlord in damages. 

1015. If the loaso contains a covenant by the tenant to repair, 
without cx('o])iioii of damage by fire, ho is hound to rebuild or 
repair tho in-omises should they bo destroyed or injured by fire 
(luring the term (1 ); but if his liability on the covenant re<iuires 
him only to leave the premises in the same stato as when he entered, 
and tho rebuilding will increase the value, the damages will be 
assessed by deducting the amount of this increase from the cost of 
rebuilding (//(). An exception of damage by fire in the covenant to 
repair exempts the tenant from liability to rebuild, but does not 
exempt him from payment of rent (n). 

1016. Unless the landlord has covenanted to repair, he need not 
rebuild tho promises if destroyed by fire during the term (o); and, 
though the tenant has covenanted to repair with an exception of 
damage by fire, this does not imply an obligation to rebuild on the 
part of the landlord (/>). It makes no difference that the landlord 
has insured and has received tho insurance moneys (q). Nor does 
the landlord's covenant for quiet enjoyment require him to reinstate 
the premi£:es(r). A covenant by the lessor that, in case of fire, he 
will reinstate the premises in the same condition ns lieforo the fire 
does not bind him to restore additions made by the lessee (a). 


(k) Fires rrevontion (Metiopolis) Act, 1774 (14 Goo. .'J, o. 78), s, 86. Though 
the Act (which is repealed except hs. 83 and 8f^ applies mainly to the meti'opolis, 
8 . 86 is of general application {Ittcliorth v. FMsto (1846), 15 M. & W. 244, 251; 
FiUittfr V. riiipiiard (1847), II Q. B. 347, 354; and see title Insuiianok, 
Vol. XYIL, p. 542, note (a). Earlier provision to the same effect was made 
hy stilt. (1707) 6 Anno, o. 58 (o. 31, Bnlrhoad), made perpetual hy stai (1711) 
10 Anne, e. 24 (c. 14, Buffhead), but nj^fouleil by the stat. (1772) 12 Qeo. 3, 
c. 73, s. 46. The word “ aocideutally in the statute is opposed to “ negli¬ 
gently,” and tho statute doos not apj^ly whore the fire is tho result of negli¬ 
gence; nor does it apply whoi'e a fire is lighted intenlioually and mischiel 
results to the demised biiudiugs or to buildings or other property on adjoining 
promises {Filliter v. l*hipi)ard, mpra). See title NfiOLiaEKOR. 

(f) Vh&terfieUl {Etirl) v. Hollon {Duke) (1739), Com, 627; Vym v. BlavJihvm 
(1796), 3 Ves. 34, 38; Bullock ▼. Dommitt (1796), 6 Term Bep. 650; Dighyy. 
.<4f/f/n«on (^1815), 4 Camp. 275; Clark y. Glasgow Assurance (70.(1854), 1 Macq. 
668, 678, H. L.; Morrogh v. AUeym (1873), 7 I. E. Eq. 487 ; see Orestg v. Coates, 
Hodgson v. Coato (1856), 23 Beav. 33; and p. 506, ante. The liability on the 
covenant to reirair is not limited by a ooveiiant by the lessee to insure, and he 
may have to expend a gieator sum than the amount of the insurance {Digbg y. 
Atkinson, supra). As to destruction of the premises before the lessee could 

r seesion, see PhUliiisou v. Leigh (1795), lEsp. 398 ; but this apparently would 
no defence. 

I m) Vales y. Duntter (1855), 11 Exoh. 15. 
ft) Belfawr y. Weston (1786), 1 Term Bep. 310. 
o) Bayne ▼. Wodker (1815), 3 Dow, 233, H. L. 
p) See Weigall v. Watera (1795), 6 Term Bep. 488. 

g) Leeds y, Cheetham (1827), 1 ram. 146 ; iMfft v. Dennis (18 69), 1E. A E. 474- 
r) Brawn y. QaiUer (1764), 2 Amb. 619, 620. 
f) Lottder v. Jtmi^ (1826), 2 C. ft F« 375, 
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Sect. 2 .—Covmant to hma-e. 

1017. In leases for less fchan seven years it is not usual to insert 
a covenant to insure either on the part of the landlord or the tenant, 
but in practice the insurance is effected by the landlord at liis own 
expense. In leases for seven years and upwards the liability for 
insurance is expressly defined by the lease, and a covenant to insure 
is entered into either by the lessor or the lessee. If the covenant 
is by the lessor, the insurance will in the first instance be at his 
own expense (t), but provision may be made for transferring the 
expense to the tenant, and the most elTecLual way of doing this is to 
reserve the amount of tlie insurance as an additional rent. If the 
covenant is by the lessee, the insurance wDl be at his expense (it). 

1018. A covenant to insure by the lessee may require that the 
insurance shall be in an oillce either specided or to be approved by 
the lessor (v), and in particular names; but it is not necessary that 
the office should be specified (a), and in the absence of such special 
requirements the covenant is performed by an insurance for a proper 
sum by the lessee in his own name witli an olfice selected by 
him. A covenant to insure in the joint names of the lessor and 
lessee is broken by an insurance in tlio name of the lessee only (b); 
and a covenant to iusuro in the name of the lessor is broken if the 
lessee adds liis own name (c); but an insurance in the name of the 
lessor only, when it should be in the joint names of the lessor and 
lessuu, is a substantial ])erforinance of the covenant, since the 
addition of the lessee’s naiue is only for his own benefit (d). 


(t) Ajiparontly the lessor cannot ileilucfc tho preuihnn for tlio purpose of 
income tax (Turner v. Carlton, [19091 1 -K. H. 932). 

(u) Jlreacu of tho covenant is usually a cuuso of forfeiture, but this may not 
be so if the lessor is entitled to insure ou dot'nult, and if tlie amount of the 
premium is reserved as additional mtt so th.at ho cau distrain for it {Itoe d. 
Ttttman v, Sutton (1841), 9 C. & P. 706). If tho lessor pays the premium this 
will be a waiver of the forfeiture {Mills v. Urijjitha (1876), 46 L. J. («. b.) 771). 
As to proof of non-insurance, see Chaplin v. Heiil (1858), 1 F. 4 F. 315. iTudis- 
tnrbod possession by the lessee is evidonco fhat there has been no brciu-h 
{Afonlrestrr v. WxUiama (1823), 1 L. J. (o. s.) (cii). 161). Formerly there wos no 
relief ngainst forfeiture for non-iiiaurimeo {Hrren v. Jiriilyes (1830), 4 Sim. 96), 
but rulmf is now allowed, suo ]>. 539, jmt. Fur form of covenant to insure, r<eo 
Encyclopsedia of Forms and Precedents, Vol. VII., p. 194. As to tlio clleet 
of a covenant not to do anything whereby tho jneinium for insurance may ho 
incroased, sco Chajrmau v. Mason aiut Limline Co. (1910), 103 1j. T. 390. 

(v) 'Where the office is to ho luimod bv the lossur, Iheru is probably no broach 
of covenant by non-insurance unless toe lessor has niiiiicd an office (Lillie v. 
Leifh (1868), 3 Do G. & J. 201). Often the particular officii is named in tho 
loMO (Aw d. Flower v. Peek (1830), 1 B. & Ad. 423; Chaplin v. JlenJ, aiqra). 

(o) Doe d. V. Shewin (1811), 3 (’amp. 134. 

(5) Doe d. Kniyht v. Jtowe (1826), By. & M. 343; Doe d. Muston v. Qladvnn 
(1845), 6 Q. B. 053. If the insurance is to be in the mime of the lessor and 
his assigueo, there con be no breach after assignment of the reversion until 
notice to the lessee (Crane v. Baitm (1854), 23 L. T. (o. 8.) 220). 

(c) Penniull v. Ilarhome (1^48), 11 Q. B. 368. 

(cQ Jlarenav. Middltlon (1853), 10 Uaro, 641; and where the insurance is in 
the lessee’s name only, the lessor may have debarred himseli by his conduct 
from recovering for the forfeiture; where, for inslauce, ho has induced ^ 
Icwnco to believe that such insurance would be accepted as a compliance with 
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HkoT. 8. 

Covenant 
to Insure. 
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JjA.NttUmtJ A.Nt) 'I'KN uVt. 

1019. A rovonaiiL hy llio lo.ssct lio insure and iiLSiired the 
doiiiisml preuiiaos I'equire.^ tluit Lhu Icbiioe sliall oiTocl the iukurunce 
within a rcaaoii.'tble time. Jf tho clTouling uC the iuauranco iy 
delayed, the onus of sliowin^ that the dohiy is lou.-ionuble is ou the 
lessee (c). 

It is a Itreacli of covenant if any part of tho promises are 
uninsured (/), and if the itisuvance is not subsisting at any time 
during tbo term (//). 8o long as there is a fniliiro to keep the 
premises insured in accordaiieo with the lerius of the covenant, 
tliero i.s a continuing breacli, and receipt of rent by the lessor only 
operates as a waiver of the forfeiture until tho receipt {h). Although 
no tire has occurred during tho period that tho premises wore un¬ 
insured, it is possible that the lessor is entitled in recover more than 
nominal damages by reason of the risk uliich lie has run(i); but 
the lessee, on remedying the breach, cun obtain relief against tho 
forfeiture, and relief maybe given without requiring payment by 
the lessee of any sum by way of compensation {j). 

1020. If the lessee has insured in accordance with his covenant, 
and the lessor ofTects a separate insurance, the loss will bo 
apportioned by the olBces between the two policies. But the lessor 
cannot in this way deprive the lessee of tho bcnollt of bis 
perlornianco of the covenant, ami he must account to the lessee for 
tho moneys received under tho policy eff(3clod by himself (A). 

Sect. 3.— Effect on lleiit of Dainaye by Fire. 

1021. The destruction of the premises by tiro docs not, in the 
absence of express stipulatioTi, suspend the liability of tlio lessee to 
pay rent (1); and even though tho lessor has received the iusurance 


tlio rovoii.ijit {Doe d. Knight v. litwe (1820), iJy. & M. i‘J-13); Init lids may bo 
only a wuivar as to ^lust bKaches (t-L't J'ue d. Mntilvii v. (JhiUirtn (LSI.)), (i 

U. h. 1)53); and as to waiver geiiviully, «*n p. 537, pw‘t. 

(r) J)wt <i. Ikirlxttgiun v. Wj)h (184!)), 13 U. J). 2Ui. Jf tbo delay is sboi-t, and 
tho lussor li:iH lid tho lessee to Loliove Ihiit thoie was already iin OMistiiij’ 
iii‘>uitiui;i: (III tho piemises, he cannot trc'iit thu breaidi of oovoiiaiit us a <;uuso oi 
III! loituri! (/)f.e d. I'lihium v. Sutlmx (1S41), M <-'■ & i*. 701iJ. 

(J ) I'mman v. JIarhuroe (1848), 11 Q. JJ. 3(iS. 

((/) M/e il. J''l(nrer v. WA (1830), 1 JJ. & Ad. 428, 438; llerkwau v. 7s«rtf 
(1802), 0 li. T. 3K3. The covenant is broken by uuii-iiismauce, although no 
actual loss inw bo occasioned to tho lessor (Mss d. Pitt v. tihewin (1811), 3 
Camp. 134, 13 1 , where a nri-niium not paid within tho days of grace was 
Bubsequentiy accepted by the office). Sco Pt/fioa v. iriVson (18.)4), 14 C. IJ. 616; 
Price V. Worviood (1859), 4 If. & N. 012; and coinpara Due d. Pitt v. /.ainiruj 
(1814), 4 Camp. 73 (whero an indorsement aflor uie death of the lossoo in 
favour of his ^ccutois was sufficient, though nut niado within tho stipulatod 
time). 

(7)) Doe d. JHuetan v. Glathrin, supra. 

(t) Iley V. Wyrhe (1842), 12 1.. J. (Q. b.) 83, 85. 

(j) Conveyancing and Jjuw of Property Act, 1881 (44 St 45 VicL c. 41), 8.14; 
nee n. 041, poat. As to the resiiectivo lights of a lessuo and underlesaoo when 
neitnor had insured end the lease had been oonse(|iioiitly forfoited, see Logan 

V. ffcOl (1847), 4 0. B. 598, 614, 623; and see p. 409, nnfe. 

(k) Peynard v. Arnold (1870), 10 Ch. App. 386; and see Utlo iNSmtAMOB, 
Vol. Xm.p. 024. 

{fyJkhtr V. (1811}i 4 Taunt. 46; Iton v, f7orfe)» (1839), 5 
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money niid rofuBos to rebuild, the rent continues to be payable fiisot. 8. 
throughout the residue of the term (m). This is so notwithstanding Effect on 
that there is a covenant to repair % the lessee which containe an Bent ol 

express exception of damage by fire 00* But if there is no demise Damage by 
for a term certain, the rent may be treated as accniing from day to ^8 . 
day, so that it will stop if the premises are rendered uninhabitable 
by fire(o). In all cases where the duty of insuring is on the 
landlord, whether by covenant or as a matter of practice, the lease 
may properly contain a proviso for suspending the rent while the 
promises are uninhabitable by reason of fire (p). 


t 

Sect. 4. —Application of Insurance Money. 

1022. An express covenant to insure, whether by the lessor or Application 
the loHsee, usually provides that the insurance moneys shall bo 
applied in reinstating the premises {q). Where the lessor insures 
on his own account, without being under express liability to do so, 
aud receives the insurance moneys, he is not bound to apply them 
in rebuilding (r). Ibit the lessee is entitled, at any time before the 
insurance oifiee has jjaid the moneys to the lessor («), to require 
that they shall be spout in restoring the premises {a). This does 
not extend to trade fixtures affixed by the tejjant (,/>}. 


Part XI.- Covenant for Quiet Enjoyment. 

Sect. 1. —Kjpress and Implied Comiants. 

1023. An express covenant for quiet enjoyment tusv bo either rsnal form of 
restricted—that is, that the lessee shall peaceably holtl aud enjoy ‘'ovcijant. 
the demised ])remise.s during the term p') without interruptiun by 
the lessor or iiersous claiming nmier him—or ahsolnte, in which case 
it extends also to interrujiiiuu by persons claiming by title 


(x. c.) flOl ; A/onholl v. Schofifhl (p* (\\. (ISS2), <t'i L. J. (y. n.) .jiS, C!. A.; eoa 
Monk V. (17‘27), U Sira. 7fi:j , and sen p. *181, a7ifr. 

( 7 ii) litcJa V. Cfierf/iuin ^18*27), 1 Sim. MG; LojJt v. Jfrniiia (lS5fl), 1 K. & K. 
471. 

(n) liclOiiir y. IVVa/om (178G), 1 Torm Kcp. GUI; //(irc v. e'rows (179(5), G Aiist. 
687. 

(o) I^ufker v. (ittilnna (1841), 1 Q. 15. 421 (furuitdiod linlpingf.), 

(p) See Mnnchntcr ftondM iVorehouae Vo. v. Varr (ISS’o), 5 0. R I). 507; and 
aa tu a rovcuaiiti to puy loiit, damage by tiro exceptod, see /knntlt v. Iielond 
(1858), M. B. & K. G2G. 

( 7 ) See KiicM'lopsrdia of Vonns aiul Proecdunta, Vol. Yll., p. 194. 

(rj Seo p. 481, unfi. 

a) Sinijiaon v. tftufliHli l.'ninai hnnrmn'c Co. (ISG.G), I Hem. it M. 618. 

(«) Sootillo Jn'swkaM'K, Vol XVJl.. pp. MG, 54.'i 

(5) Re liarhtr, Kx j-orle Uorflt/ (18GI), 1 Ho 5.*. J. it Sui. 477. 

(r) That is, duiing the torm which Ihe l»“>tior piii]K'rt« lo giiint, not llm term 
which he has power to grant {tiivna v. r«My/jfm (182.>), 4 B. & C. 2(51, 268). 
A clause whereby thn ]osm>t lundH hituM'lf “ to warrant and defend’’ tlm !ps»«o 
against all percons lawfully chijining lh<> piomiscs dining thu tcini oporutes ns 
Ru expreae cuvenant for ouiot unjoynumt {Williaiaa v. A'nmff (1SI5), L U. B. 
102 ). 
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parnmount (d). The restricted form is usually adopted for insertion 
in leases, and under it the lessor is not liable for acts of persons 
claiming by title parainomit (c), even though those acts are the con¬ 
sequence of his own default. Hence in the case of a sub-lease, if 
the superior landlord evicts the sub-lessee for non-payment of the 
head-rent (J), or for non-observance by him of a covenant of which 
he had received no notice from the sub-lessor (g), this is not a 
breach of the covenant for quiet enjoyment. But it is a breach if 
the sub-lessor submits to judgment in an action of ejectment by a 
])erson who has no title to sue, and the sub-lessee is in consequence 
evicted (A). 

1024. The covenant usually i)rovidos for quiet onjoyinont “ with¬ 
out interruption by the lessor or any 2 >erHons rightfully claiming 
under or in trust for him,” or “ without any lawful interruption by 
the lessor or any persons claiming under or in trust for him.” 
Whichever of these forms is used, the covenant only protects agaiiist 
the acts of persons claiming under the lessor so far as they are 
successors in title to the lessor, or actually have authority from 
him to do the acts (i ); and the effect is the same even if the words 
“ rightfully ” or “ lawful ” are not inserted (/c). The covenant does 
not extend to acts of a stranger, notwithstanding that he purports 


{il) See Foster v. Fieraon f 1792), 4 Tenii Eep. 617. 

W II' 'oirlho'ise V. JenkiM (1832), 9 Bing. 431. K(ir fonn of such a uovenant, 
nee EiiryclopaBdia of Forms and rrocedents, Vol. VJI., p. 197. 

(/) Kelly V. [1892] 1 B. 910, 0. A. For u contrary view, soe 

Stecmson v. Foweli (1612), 1 Bulst. 182. 

(jy) Spenser v. Marriott (1823), 1 B. & C. 457; Itennrtt v. Atlur/on (1872), 
L. K. 7 Q. B. 316, FjX. Oh. Nor is there a breach if iho lessor omits topay hmil 
tax and distress for oiTcars is levied on the lossco {Stanley v. Hayes (1842), 3 
Q. B. 105). 

(/i) Cohen V. Tanuar, [19001 2 Q. 11. 609, 0 . A. But if the lessor lias agri'ed 
tf) give an absolute covenant fur quiat onjoymont, tho lessee is oniitW to liave 
sneh a covenant inserted in the lease, noiwitbstanding tliat the lessor has no 
title to part of the premises {(Jnions v. Cohen (1865), 2 Horn. & M. 354). 

(t) Harrison, Ainslie & Co. v. Muncasltr, [189ij 2 Q. 11. 680, G84, C. A.; 
800 Satuierson v. Uerwiek on Trieed Corporation (1884), 13 Q. B. D. 547,561, 0. A. ; 
and compare Fax v. Waters (1840), 12 Ad. & El. 43. As to tho rostrictiou of the 
terms of a covenant fur quiet erijoymont by reference to other covenants in the 
lease, see title DiS]!:i>.-i .\Xi) Orimn Ixstuumkn'js, Yol. X., p. 183. Tho 
following persons have boon hold to ‘‘claim under” Uie lessor'within Ibo 
meaning of the covenant:—a person claiming under a settlement made by tho 
settlor under a power {Carpenter v. Parker (1857), 3 U. B. (x. s.) 206); a 
remainderman under a Bettlemciit made by the lessor bofoie tho lease {Hurd v. 
Fletcher{\n%), 1 TJoug.(K.B.) 43; Kuans v. Vaughan (1825), 4 11. & 0. 261); the 
lessor’s widow claiming under a duo levied before the louse to the lessor, lus 
wife, and his heirs {Butler v. Swinnerton {Body) (1623), Oro.Jac. 056); a person 
olaimiiigunder aprior ajmointment by the lessor and another (Oaftw4 V. Sebright 

B , 15 Beav. 156). Where the lessor has been a party to a prior lease as 
e the prior lessee claims under him {Markham v. Paget, [1008] 1 Oh. 607, 
711); but on assigneo of tho revendon, wno becomes owner of adjoining land 
by an independent title, does not claim under the lessor as to such adjoining 
land BO as to restricted in the use of it by the covenant {Davis v. Town 
Properties Ineesiment Corporation, LUl., [1903] 1 Ch. 707, 0. A.). 

^(ft) WiUiams y. Oabriel, [ 1906] 1 K. B. 156. As to exduding in the statement 
of claim the possibility that the disturbance may be by a person deriving title 
from the lessee hnnseu, see Brookes v. Humphreys f 18‘{8), 5 Bing. {nr. c.) 55. 
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to claim under the lessor (2); nor does it extend to unlawful acta 
of persons who in fact derive title under the lessor (m). But it 
extends to all acts of the lessor himself which interrupt the enjoy¬ 
ment, whether they are lawful or not(n). It is none the less a 
breach that the lessor has the right to do the act complained of (o). 

Though in general the covenantor is not taken tu covenant against 
the wrongful acts of strangers ( p), it is otherwise if a person is 
specified in the covenant, siiieo the covenantor then knows against 
whose acts he covenants (q). 

It follows that it is no breach if the interruption is caused by an 
adjoining lessee whose lease, though granted by the same lessor, 
does not authorise the act causing tiie intcmiptiofi (r); nor, in the 
case of a lease of sporting riglits over a farm with a .covenant for 
quiet enjoyment, if the farm tenant interferes with the sporting 
rights in Ineacli of tbu terms of his own lease {»). 

1025. Tlie covenant in the lease for quiet enjoyment usually pro¬ 
vides that the lessee, paying the rent and performing the covenants, 
shall quietly enjoy the demised promises; but under such words the 
payment of the rent is not a condition precedent to the performance 
of the covenant (a). 

1026. An express covenant for quiet enjoyment excludes an implied 
covenant to the same effect (h), but, in the absence of an expre.js 
covenant, the w'ord " demise " implies a covenant for quiet enjoy¬ 
ment (c); and it is now settled that a like covenant is implied from 


(0 Contra, if tlie covei'ant nxtciula tn piaxuis claiming or pretending to 
claim ” [Chaplain v. Sonihfjate (1717', 10 Mod. Kcp. 383). 

(w) Tmiale v. h'avo: (1014), Ilob. 34; Jhif,ei v. lli>Lcr'^faf {IdtiO). Vaugh. 
118; WvtUni V. Ilclr (1070). 2 Wins. Sannd,' (cd. 1S71), r>24, l)‘25, note (3); 
/‘inlley V. FuIhoU (1790), 3 Term liop. 581; see Anon. (177-1), IjoIH, 400. 

(»i) For ae against the ]tarty himself tho court will nut consider the word 
“ lawful,*’ or di'ivo the lessee to his action of trespass {Crosae v. Young (1085), 2 
Show. 426,427; Andmua y. I'arailise (1724), 8 Mod. Rep. 318; compare 

Corutv. -(1597), Cro, liliz. 544); but tho distiiibaiice must bo under a claim 

of right by the lessor [Lloyd v. Tomkxea (1787), 1 Teiiu Rop. 671). 

t o) Andrew* v. }‘araduir, stijn’a. 
j !) ScLth T. J'nlviir (LSIO), 5 M. & S. 374, 379. 

«) Luattr y. Mapea (1591), Cro. Eliz. 212; Nash v. Palmtr, supra, atj'. 380; 
Fowls V. (1822), 1 li. & 0. 29. 

(r) Sandtrson v. Jierwiek on Tweed Coiitoiaiion (1881), 13 Q. B. 1). 647, C. A. 
m Jeffreys v. Jimna (1805), 19 C. 13. (n. s.) 240. 

(a) Dawson v. Dyer (1833), 5 B. & Ad. 584; Edge v. JloUcatt (1885), 18 
Q. B. I). 117. 

(b) NoMs Case (1599), 4 Co. Bop. RO b ; MtrrUl y. Framr (1812), 4 Taunt. 
329; Slanwird v. Forbes (1837), 6 Ad. & £1.572; Lme v. Sfejihen'-oti (1838), 
5 Bing. (N. C.) 183. Ex. Oh.; Clayton v. Leech (1889), 41 Ch. 33. 103, 107, 0. A.; 
see Murphy y. Bandon Co-operative AgricuJlural and Dairy Society, p909] 2 
E. E. 510. But even whero tnere is an oxpre.ss covenant, the lessor may still l>e 
liable for acts not covei-od by it on tho principle that he may not derogate from 
bis own grant; conseq^uently he cannot use his adjoining land so as to interfere 
with the enjoyment of the demised premises {Qrosi-enor JJotel Co. ▼. Hamilton, 
[1894] 2 ^ £. 836, C. A.). But for the court to give relief on this ground the 
intermrence must ho substantial (Browney. Flower, [19U] 1 Oh. 219). 

(c) Burnett v. (1826), 5 11. & C.. 589, 609; Jggtddcn v. May (IS(tl). S 

7os. 325, 330; Moatyn v. [Vest Modyn Coal and Iron On (1876), 1 0. X*. D. 145; 
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fcho moro contract of letting, in whatever form it is exprosaed (tf). 
Tho_covenant implied from the word “demise “ is an absolute cove¬ 
nant, and protect the tenant in the event of disturbance under a 
paramount title (e) ; but apparently the covenant implied from a 
contract of letting witliout the word “ demise ’’ is restricted, like 
the usual express covenant, to the acts of the lessor and persons 
claiming under him (./'). Like tlie express covenant, the implied 
covenant protects the lessee against all disturbance by the lessor, 
whether lawful or not, save under a right of re-entry {rj ); but 
as against other persons it protects the lessee only against lawfnl 
disturbance {h). 

1027. The implied covenant for (piiet enjoyment does not insure 
the possession of the lessee daring the whole term. It is operative 
only during the continuance of tlie estate of the lessor in virtue 
whereof he was able to give possession to tlie lessee; and, if this 
ceases during the currency of the term, tlie liability on the covenant, 
save for disturbance already siifforod, also ceases. Conse([UGntly 
whore a lease is granted by a tenant for life which does not l}ind the 
remainderman, and the lessee is evicted after the death of the tenant 
for life, the lessee has no remedy on the implied covenant (i); and 
an underlessee fur a term longer than the residue of the liead 
term has no remedy if he is evicted at the expiration of the huiul 
term (fc)* 

{ •rovided there is an actual demise iiiul not a mere egreoment for demise 
liraihier v. Jnckion (1840), (5 M. & W. o-lS); hut im H{rr<*oi)ieiit is now 
frequently equivalent to a demise (Wahh v. Lousdale (1882), 21 C!h. IJ. {», O. A .; 
Bco p. 367, ante); and as to imjdied covonants, seo title Djckds and Otiikk 
Instkximentb, Vol. X., p. 480. 

(//) drangn-v. dolliva (1840), 6 M. & W. 4.)8, Mtf-ieiit v. JkijmMa (1846), .‘1 
O. Jl. 194 ; Handy v. (farhirniht (18."i3), 8 Kvoh. 913; //«//v. f'lti/ nj' l,OHdou 
/IrcJffer^ LVj, (1862), 2 11. & S 737; v. litfrcrt (1880), 41 Dli. J>. 88, 

C. A.; IJmrf v. Chnmhfre (189.)), U T. I . R. 18.); v. D nuvh, 11902' 

2 K. B. 3ol ; Markham v. Pagti, [1908] 1 (Jii. 697, where ilio tuieslion wiis 
reviewed by S'winvkn Kady, J. Tlio dvia lo Iho conliMry in Haywn it Co. v. 
Lloyd aS'ojm, [1895] 2 ti. B. CIO. <J. A., liavcuot Imen nceej.tcd as coiiect. With 
regard to implied obligations to quiet enjoyment in Oiisas ni distnrliiinee by 
machinery, whuie the machinery is contemplated at thti lime of the letling, set 
Lytlelitm Tima Co. v. TlViri/irn, IM., [1907] A. 0. 476, 1*. 0. 

(e) See Sokea'a Caan (1599), 4 Uo. Hop. 80 b; Mirrill v. Frame (1812), 4 
Taunt. 329. Thus the lessor is bound to proli'ct the Jessee from distress by the 
Rupeiior landlord for rent duo under the hoiid lease {llnwork v, Cojfyn (1832). 8 
Biug. 358, 366), iiiiIrhs tlie Kuh-1os«ne has iiiniertakeu to pay such rout (CjHon 
V. Ferguaaon (1833), 3 Moo. & S. 88). 

(/) Jonea v. Lanngton, (■Hl{)3| 1 K. Ji. 2,)3, 0 A. This coso appears to bo at 
vanauce with the pievieiLs uulhoritios, seo Ahirklum v. Tuyf., anjira, at 

p. 717. 

0/) Andrt-wa’ Caae of (Jray'a hm (1.791). Oo, ICliz. 214, 

’ (A) A covenant hi law,” >ui implied covenant, pmtncts against lawful, 

not tortious, intorruptions, and the roaM>n of the law is solid and clear, Iiocrhba 
nmnst tortious acts the lessee hoe proper remedy .ngjiinst the wrongdoers 
{Uayea v. JlicJcerataff Vaugh. 118; v. Ihutda, [1893] 2 Ch, 75, 83; 

Bee Granger v. Collina (1840), 6 M. & W. 458); and boo title Tukspass. 

(i) Swan V. Sinmham and Smrlca (1.766), Dyer, 257 a; Jduma v. Gihnry 
(1830), 6 Bing, 606; PtaCold. V. AhhoH (1862'|, 32 I, J. (ij, n ) 67. 

(A) Sthirarf-iv. LorAW il^sp;. Ol 1,. T. 719; llanoiH ,t (*y, v. i-loud it Sana, 
|;i8&3;) I 0 . JJ, m; affirmed, [wso] 2 Q. B. olo, t;. A. 
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1028. It has bcKTi said llmt ti coveriaut for title is also implied bbot. i. " 
from the word “ demise ” (0. Rud from other words of letting (m). Express i(a8 
But this is not a covenant tliat tho lessor is entitled to grant the Implied 
term which he purports to grant (n), but only that lie is entitled to Covenants, 
grant some term; in elTeet, it is a covenant that the lessor is entitled i^ed 
to give and will give possession (o); and, quite apart from any coTeniut 
implied covenant for title, the lessor, by granting the leaso, under- title 
takes to put the lessee into possession, and is liable in damages for Benetaiiy. 

a breach of this undertaking ( 21 ). But the lessee cannot sue until 
he is entitled to possession (q); and the action will not lie on an 
agreement to grant a lease (r), unless it is equivalent to an actual 
lease (s). 

Sect. 2 .—limach of Covenant. 

1029. The covenant for quiet enjoyinent operates according to its gubg^ntiii ■ 
terms to secure the lessee, not merely in the possession, but in the iuterieraaos 
enjoyment of tho premises for all usual purposes; and where the with eujoy- 
ordinary and lawful enjoyment of the demised premises is sub- 
stantially interfered with by the acts of the lessor or. those lawlnlly 
claiming under him, the covenant- is broken, although neither the 

title to, nor the possession of, the land, may be otherwise affected {!). 

Whether this interference Las taken place is, in each case, a qucctiou 
of fact (a). 

(/) /.Vmrff V.Mitie), 5 B. & 0. 581). COfi; T.iuev. Slepfaniton (183S), 5 
Bir'". (k. c.) 183, J5x. Oh. The jlulj^nLuiits in Dm/fvs Co. v. Lloyd <t .S’lms, 

[189,5] 2 Q. IJ. KH), 0. A., coiituiu ditta to the contiiuy, but Unit oaso is only j. 
leliiiblo aatlioi'ity for the particular point dHonled. Sco note (nl, infra. 

{m) Mostyn V. West Mosfyn Coal nnd Iron Co. (1870), 1 C. P. D. 145, 152; see 
I fart V. UVwdsor (1643), 12 M. & W. 68, 85. 

(n) Tho iniplit'd ouvcniint for title, whatever ita nature, dutcnniiios with 
tho lessor’s inlcresC {Uttyma Co. v. Lloyd l>ons, supra, at p. GIT); 
hoiico iti cannot be a covoiiiuit that the loasur is entitled to gi'unt tlio letise for 
tho full tcim; cmdra, Fraser v. i<I,ey (1773), 2 Chit. G46; aud seo title Deeds 
AND OTIIV.U JNSTJirMENTS, Vol. X., ]>. 480. 

(o) Soo Holder v. Taylor (1G13), lloh. 12; 39 Sol. Jo. 444. 

(2') Coe v. Clay (1829), o Bing. 440; Jivhs v. Kdtranh (1830), 11 hlxuh. 77 j ; 

Bvwrt V. Jones (1864), 15 C. B. (N. «.) 717, 721: aud see Milch v. Coburn (1911), 

27 T. Ij. It. 372, C. A. Tho diimages, nppaienlly, ai-o not Jiuiiloil by the rule 
in /lain v. FothergiU (1874), L. li. 7 Jl. L. 158 (seep. 380, oMfr); but, as in 
the case of breach of the covenant for quiet enjoyment, will represent the actual 
loaa to tho lessee (bce p. 529, post). 

(n) Ireland V. liircJium (1835), 2 Bing. (N. c.) 90. 

(r) JJrury v. Muenamara (1853), 5 15. & B. 012. 

(<) See note (b), p. 307, ante. 

{t) Sauderson'T. lirrwicl: on Tweed Corinrafion (1884), 13 Q. B. D. 547, 331, 

0. A. ; aee Harrison, Ainslie d Co. v. Mnncaater, [1891] 2 <1. B. 080, 085, G. A.; 

Aiaiicheater, Sheffield and Liucolnshtre liailtoay v. Anderson, [1898] 2 Ch. 394, 

0. A. ; WilHanis v. (hilra.1, [1900] I K. B. 155. Formerly the covenant was 
deacribed as a covenant to secure title and possession (Dennett v. Atherton 
(1872), L. B. 7 Q. B. 310, 326); but the recent deciaioua have given it the 
wider scope indicated in the text {Robinson v. Kiluert (1889), 41 Ch. D. 88, 96, 

0. A.). 

(tt) Sanderson ▼. Berwick an Tweed Corporation, s/ujira; AUport v. Securities 
Go., Ltd. (1895), 72 L, T. '533. But the mere likelihood of interruption is not 
enough. Hence it is no breach if a judgment is obtained subjecting land to a 
right of common, but there is no entrv on, or actual disturbance of, the leasee 
{atnoard v. ilaittand (IBSSJ. 11 Q. B. D. 695,0, A.). Nor it an aotion for waat* 
a dietorbanoe (Morgan r. i/unt (1680), 2 Vent. 9I3), 
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1030. The covenant is not broken by aote, each as noise or 
disorderly conduct, done on adjoining premises which, though they 
constitute a nuisance and in that way interfere with the enjoy* 
ment of the demised premises, do not involve any actual physical 
interference with the premises (a). But if the act causes physical 
interference (&) with the demised premises, there is a breach of 
covenant, notwithstanding that the act itself is done off the 
premises ; where, for example, a lower stratum of minerals has 
been demised, and the lessor works tlio upper stratum so as to 
cause the roof of the lower stratum to fall in and the mine to be 
flooded (c); or where, by a heating apparatus off the premises, the 
premises are overheated so as to become unsuitable for the use con¬ 
templated when the lease was granted (d). 

1031. The lessee cannot, however, by moans of the covenant 
for quiet enjoyment, obtain over adjoining property, an easement 
or right which would not otherwise bo included in the demise. 
The coveiiiint does not enlarge what was previously granted, but 
gives an additional remedy if the lessee cannot got or is deprived 
of that which has been previously professed to be granted (c). 
Consequently where the lessee has not acquired n riglit to light or 
to the access of air, he cannot complain of intorferonce with light 
or air as a breach of the covenant (/); and the covenant for quiet 
enjoyment docs not prevent the ordinary user of adjoining premises 
of the lessor unless this is detrimonlai to tho purposo for which the 
demised premises were let (17). 

(a) Jenkins v. Jadtaon (18.S8), 43 tih. 1). 7l ; Jeui/cr v. Mansions Gonaolidated, 
Ltd. (1903), 87 L. T. 690, C. A. Tho word.s " {M-accably uiid quietly enjoy " 
liave no reference to noise; they moan “without iiiterferonoe—without inter¬ 
ruption of possesion ’’ {Jenkins v. Jackson, su/ira, at p. 74). 

(b) "To constitute a breach of such a covenant, there must bo some physical 
interference with the enjoyment of the demised premises" {Urowns v. Flower, 
[1911] 1 Ch. 219, per Pakkeh, J., at p. 228). 

(c) filwiw V. Slenton (1858), 2 U. & N. HdS. 

(a) See Jhbinson v. KUrert (1889), 41 Ch. 1). 88, (J. A. 

(c) I,eech v. Schweder (1874), 9 Ch. A|)p. 403; J’otls v. Smith (1868), Tj. E. 6 
Eq. 311, 317; Davis v. Town Properties Investment ('orjionitioii, LU'.., [1903] 
1 Ch. 797, C. A.; and see title K^sements and riioFiTs A PnExmiK, Vof. XI., 
pp. 221 el seq. 

(/) Dans V. Town I^roperttes Tnvestment OurjmatUm, Ltd., suitra. In Tebh v. 
Clave, [1900] 1 Ch. 612, it was held that building by tho lossur on adjoining 
premises so as to depiive tho demised pmuiscs of a cuiTont of air and cause 
them to smoke was a breach of the covouant lor quiet enjoyment; but this 
was disapproved of in i)ai'<sv. Town Projurties InvestmeniCorporalwH, Ltd., supra. 
That the covenant does not confer a riglit to light so as to prevent the lessor 
from building on adjoining premises, see BoUh v. Alcock (1873), 8 Oh. App. 
663. Where the demised premises form ]>aTt of a building estate, the oiruum- 
stanoes existing at the date of the lease and known to both parties show that 
the lessor was not to be depiived of the right of building, and this forms a 
further reason for not constniing the covenant so as to deprive him of the right 
{Potts V. Smith, supra) ; especial^ if the lessee has obtained the premises at a 
reduced rent on account of the probable creution of adjoiimig buildings 
{Reitsan v. Falaee Ohumbers, Westminster, Co. (1807), 14 T. L. E. 56). 

(gr) Robinson V. Kilvert (1889), 41 Oh. D. 88, 0. A.; and see Drowney. Flower, 
supra. Where a lease ox shooting and sporting rights over a form containB a 
Covenant for quiet enjoyment, this does not prevent tho tenant of the form from 
using the land in the ordinary way, or from destroying furze and underwood in 
the ordinary course {J^ryes v. Evans (1865), 19 0. D, (n. B.) 246; see Newton v. 

(1811), 8 M. 4 W, 711). Nor in tho case of u lease of corporate property 
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• 

Moreover, when the disturbance is not due to some Ret o( Baaf.t. 

direct interference with the premises, but to an act done off the Breach of 
premises, there is no breach of covenant unless it was either foreseen Covenant, 
in fact, or ought by reasonable care to have been foreseen, that the interference 
interruption would follow as the consequence of the act (h). byaote off the 

premises. 

1032. Disturbance of enjoyment which is merely temporary, and Temporeiy 
which does not interfere with the title or possession of the lessee, is distn^nM 
not a breach of covenant (i). 

1033. The act or omission which causes the disturbance of Acts prior to 
enjoyment must be subsequent to the granting of the lease; though damisa. 

if it is the act or omission of a person claiming under the lessor 
the title or authority under which he claims to do the act may have* 
been created or given before the lease {k). Where the lessor acquires 
adjoining land after the lease, he is not restricted by the covenant (i) 
in the user of this land. 

1034. Probably no action can be brought on the covenant for Action for 
quiet enjoyment until the lessee has actually entered (m). The before 
remedy of the lessee, if he cannot obtain possession, is on the 

implied covenant for title or the implied agreement by the lessor 
to put him in possession (n). But possession obtained under a prior 
valid lease is sulEcicnt to support an action on the covenant for 
quiet enjoyment contained in a lease in reversion which is 
invalid (o). 

1035. The damages in an action for breach of the covenant for Meoaure of 
quiet enjoyment are measured by the loss naturally resulting 

from the breach. If the lessee is evicted owing to the invalidity 


doefl the covenant prevent the corporation from exercising a statutory right, such 
as the cstahlishnicnt of a market (iSpur/tng v. Jiautoji, [1891] 2 Q. Jj. .884). 

(A) Thus where a mine is demised, and an adjoining mine is held iindor the 
same lessor, the fact that the working of the demised mine is disturb^ by an 
unforeseen rush of water into the adjoining miue does not constitute a breach 
of the covenant {Ilarriacn, Aimlie & Oo. v. Jfuneaater, [1891] S Q. B, 080, 
689. C. A.). 

(t) MancJieater, Shfjjitld, and Lincolmhire liaUway v. AnJeiaon, [1898] 2 Oh. 
394,401,0. A.; and even if it docs coustituto a broach an injunction will not t)e 
granted, Wt the lessee will only have a remedy in damages {Leader v. Moody 
(1875), L. li. 20 K.]. 145). 

(A) Anderaony. Oppeithfimer (1880), 5 Q. 1>. 1). 002, 0. A.; Markhamy. Paget, 
[1908] 1 Oh. 697; but see Blakhford y. 1‘lyniouth Corporaiion (1837), 3 Bmg. 
(N. C.) 691. 

(Q Bavia ▼. Town Broperliea Investment Curinyration, Ltd., [1903] 1 Oh. 797, 

0. A. 

(m) WaJlia^ V. Hand*, [1893] 2 Oh. 75, 86 ; but as regards the case where a 
third poi'son is in possession under lawful title, there is earlier authority to the 
contrary; the lessee, it has been said, ought not to be forced to make a tortioiu 
entry, and so subject himself to on action (CYooAev. Broo/ier(167<8),Freem. (k. b.) 
122; Ludwell v. Newman (1795), 6 Term Bop. 458 ; see Holder v. Taylor (1613), 
Hob. 12; and compare llawkea v. Orton (1836), 5 Ad. & El. 367); and in 
America this is treatra os a constructive eviction, so as to entitle the lessee to sue 
on the covenant for quiet enjoyment; see Bawle on Covenants for Title, oth ed., 
ss. 138, 139. 

(») ^ Wallia T. Honda, aupra, and p. 527, ante. 

(o) Lock T. Furze (186C), L. E. 1 0. P. 441, Ex. Oil. 
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ot Lilia lease, he can recover the value of the term, uud the pecuniary 
logs he has suffered by tlie iicLioii to evict him ; that is, the costs 
of defending the action, and any sum recovered against him in the 
action as mesne profits (p). Himilarly, if he has been compelled 
to leave the demised premises, he can recover the ex^aense of 
removal, since this is loss wliich naturally flows from the breach 
of covenant (q). 


Part XII.—Determination of Term. 

Sect. 1. — Forfeiture, 

SuB-S£CX. 1.— Right of Re-entrg. 

1036. A lease may contain an express proviso for re-entry (r) 
by the lessor on specified events, such as non-payment of rent, 
non-performance or non-observance by the lessee of the covenants 
of the lease, the bankruptcy of the lessee («), or the levy of execution 
on his goods (t). Such proviso leaves it optional with the lessor 
whether he will exercise his right of determining the lease, upon 
a cause of forfeiture arising, and the efiect is the same when the 
proviso contains a declaration that in the events specified the term 
shall cease. This does not by itself enable the lessee to treat the 
term as at an end; the lease is nut void but voidable (a), and only 
the lessor can avoid it (5). Ilcuce, notwithstanding the cause of 

{p) WiUiafM V. Burrell (1843\ 1 C. II. 402; Ralph v. Omueh (1867), L. B. 3 
Excli. 44; see SuUm v, Raillie (1891), 6a L. T. 528. If the lessee takes a sub¬ 
stituted lease from the Livhil owner, the difference in value between the invalid 
lease and the substituted lease will be the measure of damages {Lock v. F>ir:.e 
(1866), L. B. 1 C. P. 441, Ex. Ch.); and these may bo only nominal (see Jones 
T. Hawkins (1880), 3 T. L. B. 59). 

(g) Urnaoenor Hotel Co. v. HamUfon, [1894] 2 Q. B. 836, 0. A. The damages 
hei'u were given for the tort caused by uuiscuue, the express covenant for quiet 
eiijoyintint uut applying; but the same monsuxo soeiiw to apply to breach of 
Guvonaut. 

(r) As to when such a proviso can be inserted in a lease made in_ ^orsuance 
of an agreement for a lease to certain “usual covenants and provisions," nro 
p. 388, ante. Conduct on the part of the lessee of which the lessor, for political 
or other reasons, disapproves gives no right of re-entry {Yelloly v. Morley 
(1910), 27 T. L. R 20). For form of proviso for re-entry, see Encyclopoedia of 
Forms and PrecedonU, Yol. VTl., p. 199. 

(«) A^ proviso for le-en^ on Imnkruptcy refers to the bankruptcy of the 
person in whom the term is vested for the time being (Smith v. Oronmo, [1801] 
2 Q. B. 394; see Williatns v. KarU (1868), L. R 3 Q. B. 739,749; Horsey Estait 
Ltd. V, Steiger, [1809] 2 Q. B. 70, G. A.); and as to tiie bankruptcy of a sole sur¬ 
viving devisee in trust, see J)oe d. Bridgman v. David (1834), 1 C^. M. & B. 406; 
S. C. 1 U& nom. Doe d. WiUvvma y. Davies (183^, 6 0. AP. 614, As to insolvency, 
see Kilkenny Oas Cb.-y. Somerville (1878), 2 L. R Ir. 192; and see title Bank- 
HUPTCY AND IK801.VBNCY, Vol. 11., pp. 92, 149. ^ 

(f) Daeks y. Eaton (1S3U), 7 Bing. 154; as to extent by the Crown, sea E. 
V. Toppiny (1825), M'Cle. & Yo. 644, P. 0. 

(а) Bowser y. Colby (1841), 1 Hare, 109 ; see Davenport y. B. (1877), 3 App 
Cas. 116,128, F. 0. 

(б) The les^ who has been guilty of a wrougful act cannot avail himself of 
fMt wrongful act to insist tlwt the liws has thereby become (Dm d* 
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forfeiture, the tenancy continues until the lessor does some act 
which shows his intention to determine it (c). Further, although the 
proviso declares that on re-entry the lessor shall have the premises 
again as if the deed liad never been made, the lessor can sue for 
rent accrued due, or for broach of covenant committed, before the 
forfeiture {d). 

1037. The forfeiture of the lease destroys also the rights of 
underlessees (<;); and a broach of covenant as to part of the 
promises, if followed by forfeiture, will destroy an underlease of 
another part(/). 

1038. The lease will be determinable without an express pronso 
for re-entry, if the event specified in a condition, subject to which 
the term was created, happens (p). Such condition may be 
express or implied. The words “ provided always ” or “ upon 
condition ’’ are suitable for introducing an express condition, 
but no precise form of words is necessary; it is sufficient if 
the words used were intended to have the eilect of creating a 
condition; and a clause may operate as a condition, although it 
includes also words of covenant (//). 

But if the clause constitutes only an agreement on the jiart of the 
lessee to do or not to do a specific act, the lessor cannot re-enter for 


Hrf/an v. lianclt* (1.S21). 4 K & Aid. 401.40H; see Uridv. Parsmn (1817), 2 (Ihit. 
24*; Jirde v. Purr (1817). 6 M. & S. 121; Amahi/ v. ll'oiyhrard (182 1 ). ti li. & (\ 
619; Dahin v. (h 2 >e (1827), 2 liuBs. 170; Por. d. iVosA v. iUrch (1836), 1 M. & W. 
402 ; ./«««« V. tJartfr (1816), 15 Nf. & W. 718, 725; Tolnnait v. Jhirthury (1871), 
Ij. li. 0 Cl. B. 24.1, 25»); He Tickh, Kx juirte Heather SeUern’ Co. (1886), 3 Morr. 
126); but forinPTly the ]»roviBO avoidiii;; tlio loiisa was ounKtruod htprally 
{f'ennaMl'a (W(lij96). 3 (’o. Hep. 64 a, 61 b). Ft can only operate during the 
form, and cannot bo used after tlio term to deprive the Ichsee of a ulaini to 
oinldeinonts {John* v. WhHley 117701, 3 "NVilK. 127, 140). 

(<•) lUteria V, Havey (1833), 4 H. & Ad. 664, 671. As to avoidance of a 
(irown lease under a colonial sUtute, see/larcnpo'C v. Jt. (1877), 3 App. C'na. 
11.J, r. C. 

(#/) IlaHaJiorne v. Wafaon (1838), 4 Bing. (y. c.) 178; and compare Blore v. 
iHuliut, ri903] 1 If. B. 3.>6. 

(c) Ureat Weatern. Jiail. Co. v. fimith (1876), 2 Oil. J). 23.'>, 253, 0. A. 

(/) j)arli»yion v. JiamiHon (1854), Ivay, 550; CruuscH v. IJaridaon (1887), 56 
L. T. 811. 

(y) See Freemau v. Hni/le (1788), 2 Hidg. VarJ. Rep. 69, 79 ; tksrlon d. Freeviun 
V. lloi/le 07881, Veni. & Sit. 402, 411, H\. t'h. ; l>or. d. Lorkwocn} v. I'larke 
(1807), 8 Bust, 18.'i. 

(A) t/oe (1. Ihuiukn v. Ho// (1828), 8 B. & 0. :108, 315, whore it was 
’* stipulated and conditioned ” that Hie Icsaee should not as^iign the pivmises 
otherwist than 1o hi» wife or chiMraii. _ 'J’hw was a condition for the bi'oiich of 
which the lessor was entitled to inaintaiu o.iootmnut; sco Co. Litt. 203 b; 
Pembroke {Earl) v. BerWey (1595), Cro. BIik. 384; Ilorrfntiim v. H'mc (1596), 
Oro. Eli!!. 486. But n distinction was formerly mode between conditions for 
breach of which a penalty is attached and condjtioiis where there is no 
penalty. The fonner are anlfioientlv protected by the penalty, end may be 
construed as covenants only; the latter would be futde unless enforceable 
by ve-entry (8j)»i/««n v. TiUereV (1591), <'ro. Elw. 212). Tiie condition in*ist 
not be illegal or vepngnant to the grant (iJac,. Abr. “ lieasos and Term*! for 
\cnrs” (T. 2). 8S5). t’olupare title Jikbu-s asuj OTH?,a Insthujmkiits, Vol. X-, 
p. 478. 
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a breach of it except under an express proviso for re-entry (t). A 
lease containing a proviso for re-entry need not be by deed (j). 

1039. There is implied iu every lease a condition that the lessee 
shall not do anything that may prejudice the title of the lessor; and 
that if this is done the lessor may re-enter for breach of this implied 
condition (k). Tims it is a cause of forfeiture if the lessee denies 
the title of the lessor by alleging in writing—or, in the case of a 
tenancy fi om year to year, either in writing or verbally (i)—that the 
title to the land is iu himself or another (m ); or if he assists a 
stranger to sot up an adverse title, as where he acknowledges the 
freehold title to be in him (u), f'r delivers the promises to him in 
order to enable him to set up a title (o). In the case of a tenancy 
from year to year, tlie effect of such denial of titlo is that the 
tenancy may be forthwith determined by the landlord without 
notice to quit {p). But it is not sulhcient that the lessee pays rent 
to a stranger {q), or does not at once acknowledge the title' of the 
landlord, or refuses to give up possession at a time when the landlord 
has no right to claim it (r). 

1040. The ordinary rules of construction apply to conditions and 
covenants the breach of which may lead to a forfeiture (s), and the 
intention of the parties has to be found from the language they 


(j) Dtie d Willaon v. Phillips (1824), 2 Biug. 13 (agreement to give up part 
of tiie premises on lessor’s roquisitiou); Shaw v. (Joffm (1863) 14 C. B. (n. s.) 
372 (agroement not to underlet without consent); see Crawley v. Price (1875), 
L. B. 10 Q. B. 302. 

(j) Hee Hayne v. Cummings (1864), 16 C. B. (n. b.) 421. 

(ft) Bac. Abr., “Leases and Terms for Years” (T. 2), 884. On a similar 
principle, concealment by a lessee for lives of the deutli of a cestui que vie is a 
forfeiture of a right of renewal (see Pendred v. Ori/lUh (1744), 1 Bro. Pari. Oas. 
314). 

(l) Doe d. Chraces v. WeUs (1839), 10 Ad. &. EL 427. It is a question of fact 
whether a particular espressinn amounts to a disclaimer of the landlord’s title; 
see I)t>e d. Uennett v. Long (1841), 9 0. & F. 773. 

(m) JJoe d. WHliuTHs and Jeffery v. Cooper (1640), 1 Man. & G. 133, 139; see 
Doe d. Whiiditad v. Pittman (1833), 2 Nev. & M. (K. B.) 673; Doe d. Phillips v. 
BoUings (1847), 4 C. B. 188, ‘200 (disclaimer proved); Doe d. Lewis v. Cawdor 
(1834), 1 Cr. M. & B. 398; Huni v. AVgood (1861), 10 C. B. (n. S.) 253; Janes v. 
MiUe (1861), 10 0. B. (k. a.) 788 (disclaimer not proved); see also cases cited in 
note (jp), iujfta. Similai-ly where, in proceedings between himself and the lessor, 
the lessee, either as plaintifl or defendant, sets up an adverse titlo in himself, 
a cause of forfeiture arises (Bao. Abr., “ Leases and Terms for Years” (T. 2 ), 
884). 

(n) Bac. Abr., “ Leases and Terms for Years ” (T. 2 ) 684. 

(o) Doe d. Ellerl/rack v. Flynn (1834), 1 Or. M. & B. 137; see Ackland v. Lutley 
(1839), 9 Ad. & El. 879, 684. 

(«) Throgmorton v. Whel[idule (L769), Buller, Law of Nisi Prius, 7th od., 96; 
Doe d. tVMiama v. Paafxiali (1794), Peake, 196 [259]; Doe d. Jefferiee v. 
WhUUek (1820), Gk>w. 195; Doe d. Calvert v. Froiod (1828), 4 Bing. 557; Doe 
d. Orubib V. Oruhb (1830), 10 B. & C. 816; Doe d. Davies v. Evans (1841), 9 M. 
ft W. 48; Doe d. iMudseU v. Oofwer (1851), 17 Q. B. 589, 592; Fivian v. Modi 
(1881k 16 Ch. D. 730. Similarly, d^ial of the landlord’s title detenoinM a 
tonanoy at will {Doe d. Price v. Price (1832), 9 Bing. 356, 358). 

( 9 ) Doe d. DiUon v. Parker (1820), Gow, 180. 

(r) Doe d. Gray v. Stanion (1836), 1 M. ft W. 696, 703. 

(») Bm Croft V. JMmley (1858), 6 H. L. Cas. 672, 693. 
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have U8ed(t). Conditions of this nature are entitled neither to 
favour nor disfavour, but a fair construction is to be put upon them 
according to the apparent intent of the contracting parties (a). 

Thus in tlie case of a covenant with a proviso for re-entry, the 
court has to ascertain the meaning of the covenant without regard 
to the forfeiture, and then see, ui)on that ascertained meaning, 
whether a forfeiture has been incurred (b). But, subject to this 
principle, the court leans towards a iiteraUc) or strict (d) con¬ 
struction of a clause of forfeiture; and, since the clause destroys or 
defeats the estate, it is subject to the subsidiary rule of construction 
that it is to bo taken most strongly against the person at whose 
instance it is introduced, that is, the lessor (e). Hence, before the 
forfeiture is established, it must be clearly shown, in' the case of a 
condition, that the event specified in the condition Ims happened, 
and, in tho case of a proviso for re-entry on breach of covenant, 
that the proviso extends to the covenant (/), and that there has 
been a breach thereof (g). A condition against assignment is not 


i t) See title Deeds and Other Instruments, YoI. X., pp. 433 et seq. 
a) Oootititle d. Luxmore v. SavUle (1812), 18 East, 87, jmr Lord Ellenrorough, 
ut p. !)5; Due d. Davis y. Elsam (1828), Mood. & M. 189; Doe d. Maston y. 
Oladwin (1845), 6 Q. 13. 953, 961. 

{b) Bristol (Jorporatim v. Weekott (1879), 12 Ch. D. 461, 466, C. A. 

(c) Doe d. Hpeover y. Uodivin (1815), 4 M. & 8 . 266, 269 (proviso for re-eutry 
for breach of covenauts “hereinafter contained"; no forfeiture for breach of 
covenant occuning beforo the proviso, though thoie were no covenants after); 
BOO iiees d. PouicU v. Kinq and jUorrM (1800), For. 19 (proviso for re-entry if no 
siiflicient distress is found; cveiy part of the premises must be searched); Doe 
1. Abdy [Sir 11'!,) v. Sleuens (1832), 3 B. & Ad. 299 (proviso for xe-entry if the 
IcsKce did an “act" coiitruvy to the covenautR did not upply to an oimssion to 
repair); Doe d. Lloyd v. Imileby (1816), 16 M. & W. 465 (proviso for re-entry if 
leasee duly found bankrupt did not aj^ply whoro there was an orn>r in the 
process). If tho condition is granunatically nnintnllogible the couit will not 
liud a incuiiiiig for it (Doc d. Wyndham v. Carew (1841^ 2 Q. B. 317). Where 
the breach is bv act of Liw a forfeiture is not incurred, see Doe d. Oraotley [Lord) 
y. liatvlifT (1840), 6 Q. B. 115, n. (h); Boe d. Avylesm (.lAirguis) v. liugdey 
[Churehioard-ns) (1844), 6 Q. B. 107; and ns to re-entry under a statutory 
[lower, SCO Doe u. Byivater v. Brandlinq (1828), 7 B. & 0. 613. 

[d) Doe d. Lloyd v. Bou:(il (1826), 5 B. & C. 308, 313; see Northcote y. Duke 
(1766), Amb. oil. 

(e) Diie d. AMy [Sir IP.) v. Stevens, supra, at p. 303. And the lessor may 
disqualify himself t(> onforen a forfeiture, where, for instance, after the cause of 
forfeituro, he advises a purchaser to purchase the lease (Due d. Sore v. Kykins 
(1824), 1 0. & P. 164). 

(/) Croft V. Lumley (1S5S), 0 11. L. Cas. 672, 693- Where the proviso is for 
re-outry on breach of covenants or stipulations, it applies to a provision against 
assignment though not in the form of a covenant [Brookes v. Drysdale (1877), 3 
C. P. D. 62). 

[y) ffesf y. Dobb (1870), L. E. 6 Q. B. 460, Ex. (?h.; Bristol Corporation v. 
Wmtaiit (1879), 12 Oh. D. 461, 467,0. A. It is for the plaintiff to prove the 
forfeiture; thus, on an alleged broach of n covenant to insure, the plaintiff must 
prove the non-insurance; it is not sufficient that the leasee fails to produce the 
policy, unless he is expressly bound to do so by the covenant [Doe d. Btidger v. 
Whitehead (1838), 8 Ad. & El. 671; see Doe d. Ohandless v. Hobson (1826), 2 
0. & F. 245: Chaplin v. (1868), 1 E. & P. 316). The plaintiff oannot have 
discovery to prove a forfeiture [Afexborough (Eari) v. Wkitwood Urban District 
CouHcil, [1897 ] 2 Q. B. Ill, 0. A.); compare Uxbridye [Lord) v. Staveland (1747), 
1 Yes. Son. 56. As to forfeiture for acta done by the permission of the lessee 
and without the consent of the lessor, soe Tollman v. Portbury (1870^ L. B. 6 
Cl. B. 288, JliX. Ch. ; Toletnan v. Portbury (1872), li, B. 7 Q. B. 344, Ex. Ch. 
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b*ct. 1 . brolion by the creation of an equitable charge (A), or by an assign- 
Forfeiture, mcnt which is in fact void (t). Bub where there is a proviso for 
re-entry on the “ liquidation ” of a company, being the lessee, this 
word, in * the absence of express restriction, includes voluntary 
liquidation, though only for the purpose of reconstruction (A), 


Positive Mild 

oefipitive 

covenants. 


1041. Inasmuch ns some of the lessee’s covenants—such as the 
covenant to repair—are positive, and others—such as the covenant 
not to assign—are negative, it is usual to make the proviso for 
re-entry take effect on the “ non-performance or non-observance ” 
of the lessee's covenants; but while these words are appropriate to 
the positive and riogiitive covenants respectively, yet words referring 
to “ non-performance ” only are sufficient (0. 


To whom 
right ma; 
be reserved. 


1042. At common law a right of re-entry can only he reserved in 
favour of the person in whom the legal esUito is vested, cither 
actually or by eatoppol (m); and it can only ho taken advantage 
of by such person and his heirs (k). or, in the caso of Icaseliolds, 
liis personal representatives (o). Where tho lease is granted by 
a limited owner under a power, the word “ heir ” includes the 


(h) Jlmmer ▼. Cdhy (1841), 1 Haro, 109, 138; btkI hco p. STfi. •post. 

\i) Di>f (1. lAoyd v. 2’owe/l (ISUfi), o 11. A 0. 308, 313; hpo J)enn li. Dohwn v. 
Jhlman (1794), 6 Term Itep. All. 

(A) IluTicy Estate, Ltd. v. Steiger, (1899] 2 Q. 71. 79, 0. A.; Fryer v. JCwart, 

[ 1902] A. 0. 187. In a compulsory hipiidation tho right of r4*-onti-y accrops oh 
the laaking ol the winding-iip order {General Share and Trvet i'o. v. W'eHry 
Brick and Pottery Co. (1882), 20 Ch. D. 200, 0. A.); and boo title Com TAMMS 
"Vol. V., p. 537. 

(0 Harman v. Ainslic, [1904] 1 K B. 098,0. A., per CoT.LiNS, M .11., at p. 70J): 
*‘ln a provi,®o for ro-entry for non-p'orfoimniicu of f*ovcn»iiit.«, it seoins to ino 
that tho word ‘perfotin’ is used as moaninfr the fulfiliiioiit of Iho obli^'aiion or 
duly undfli-taken, and not as referring to the tiling to bo done or left undone in 
piimiaiice of the coveuaut.” Previously to this decision it was (Mii.sidered that 
when) there wan a rofoience to non-poi'f<>riiiauuu only «>f covununlis, tho pioviso 
for re-entry would not apjily to hrwtoh of a negative covenant.; sco J/i/dc v. 
H'arrffn (1877), 3 Bx. D. 72, 82, 0. A.; JCrana v. fiaris (1878), 10 Cdi. 1). 747, 
761; though a reference also to non-observance extended the lu-oviso to such 
covenants;' see Vro/t v. Lwnley (1858), 6 11. L. Caa. 672; Kean* v. Davis, 
supra; Timms v. B(tker (1883), 49 1j. T. 106 ("iierfonn and keep”); and the 
word “performance” will still be rostriotod to iiositivf* covenant.s where ^oro 
is a condition attached to the proviso for i-e-ontry which indicah^s that this is 
the intention; where, for instance, the proviso is to take effort <in def.iult hy 
the IcsKoo in the perforniuiice of his covenants after a speciiied length of notice 
from the lessor {Doe d. PaUt v. A/n»c4r«i‘ (1831), 1 B. & Ad. 71.7; see Harman 
Ainslie, supra). 

(m) Thus a right of ent.ry could not be reserved in favour of a cestui i/ne trust, 
whose title as such appeared hy tho lease {/Joe d. Bartiry v. Adams (18."2), 2 t'r. 
& J. 232; Deed. Darker v. f/oltfsmith (1832), 2 Gr. & J. 674; Saundersy, Merry’ 
v'mther (1865), 3 H. & G. 992 ; see Doe d. Barber v. Laurence (1811), 4 'Cbunt. 23). 
’But if the lease does not show that tlie lessor’s title is equitahlo, his watit of 
the actual legal estate is iiiiinaterial, sinoo, ns against the lessee, he has a legal 
estate by estoppel (Doe d. Barktr v. tJoidsinifh, supra; W'O Cuthheristm v. Irning 
il86(^,6 n. A. N. 186, Ex. Gh.); and os to estate by estoppel, soo title Estotj’BL, 
Yob aITI.. pp. 462 ei sag.; imd seu pp. 4.36, 437, aide. 

(a| Littleton’s Tenures, m, 317. But where tlio comlitinn it'iclf dotenninwl 
the lease, tho gnmtee. of the reversion vuuJd take advantago of it [I’o, i,itt 
2H b), ■ V 

(5)Co.litt.‘JUbi 
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fotnaindenuaii (/>). J5ut by Htutiite ( 7 }, tlio boiiofifc of n proviso Sbot;' 1 . 
for re-entry passes to the grantee of the reversion, tliougb he Foiftftnrc. 
cannot take advsiiitago of a forfeiture incurred before the assign- —I 

ment (r), nor can lie forfeit for non-payment of rent unless he has 
given notice of the assignment to tho lessee («); and, as regards 
leases made after Slat JDecember, 1881, it is provided generally that 
conditions of rc-ejitry are annexed to the reversionary estate in the 
land expectant on the term, and further, that they are capable of 
being taken advantage of by the person for the time being entitled, 
subject to tlie term, to tho income of the land leased {t). Hence, 
whore n beneAciary is in ibe position of landlord under a lease, the 
fact that his title is n<piitabln does not prevent his exercising a right 
of re-entry {a\ J>ut to support a condition of re-entry it is not 
essential that there should bu a reversion. A lessee who sub-lets for 
tbc wliolo residue of his term can reserve a right of ro-entry on 
hreach of covenant notwithstanding that the sub-lease operates as an 
ussignmoiit {}>). 

1043. The terms of the proviso require that, if the lessor elects to What 
determine the lease for a forfeiture, he shall do so by re-entry (c); to 

and in the case of forfeiture for non-payment of rent he must first 
make fonual demand of payment («/), unless this requirement is 

(/<) f!rei 7 KiWiii/ V. Hart (1864), 14 C. II. 840, 850. 

(7) SUL (1,H()) 81! Hen. 8, c. 34 ; aoo p. 680, 

{r) Stilt. (iTOi'j) 4 it 5 Ann. c. 8, a. S); st-o OWn i, v. Tannar, [1900] 2 Q. ID. 609, 

(1. /V. 'J')inri iieitliur Ihu loa-sor nor the g^i-unU'e ot Iho reveiwou (.-iin take rul vantage 
of a fin-foiture incunod before tho giant (/'Van d. Mailktnoa and Lewia v. Smart 
(1810), 12 Eaat, 414). Hights of eutrj’ aro aBaigiiablo under the Eeal Property 
Act, 1816 (8 & 9 Viet. c. 106), s. 6; but it hna been held that tho statute only 
a]>plipa where an owner haa a iiglit of entry to recover his loat puasesaion—^that 
irt, wlicrn he has been dissoi.iud; not where his right is to re-euier for condition 
brukun {l/unt v. //u/io/i (1868), 8 llxoh. 076; Uuhtv. litmnaat {ISbA), 9 Exch. 

685; SCO Ji-nlans v. Jotaa (1882), 9 Q. If. X>. 128, 131, C. A.); uouipaiu (.'hallis, 

Law of ileal I'rnpiTty, 3rd ed., 77, ii. 

(а) StuL (1706) 4 & 6 Ami. u. 3, a. 10; see i>. 595, ante. 

(1) tlonvoyancing and Law of Property Aot, 1881 (14 & 46 Viet. cs. 41), s. 10. 

(it) K.tj., wheiv a Iouho has been gi anted by an (Kinitiible tenant for life under 
tbu statutory ijower, the reinuindonnan, on his estate fulling into poasessiuii, 
eun cxnroisu tliu right of ro-entiy. Hut wlioro tho legal roversiou is iii a luort- 
gitgco it Hciiiiih that the mortgagor, although in ])oiK>si:lnn, cannot re-oiiter for 
forfeiture (son Mulyutur. v. fiidutni, [1900J 1 t'h. 84 ; yu'o title Moutoaujk). Jn 
A/mM/m-ws V. f/’a/ier,'[1900] 2 Q. H. 685, 0. A., whole tho lease was before the 
Ist Juunary, 1882, it was hold that, eo long as tho mortgagee, as legal owner, 
had not takon stops to forfeit the lenae, tho mortgagor was not entitled to 
poasossiou under the Judicature Act, 1878 (36 & 87 Yic.t. c. 66), s, 26 (a). 

(б) Doe d. Freeman v. Hateman (1818), 2 if. & Aid. 168. 

(c) Whero the preiuisns aro iu tho possession of an undei'Iessoe, a ro-letting 
of the promises to lum by tho lessor i.s a sufficient re-entry to avoid the lease 
{Unylie V. Le Oroa (1868), 4 C. B. (n. s.) 537); bnt it has boen held to be other¬ 
wise when he relets to a stranger to whose entry the underlessoo objects (PurArr 
V. Jones, [1910] 2 K B. 32). 

(d) Doe d. Cfliandlm v. Hobson (1826), 2 0. & F. 243; //*7f v. Aeraps/M»g(1849), 

7 0. B. 975; Jackstm & Co. v. NorthampUm Street Tramways Cm (1886), 35 L. 1\ 

91. The demand must be,made upon the land, and, if there is a house on the 
premises, at the front door <Ck). Litt. 201 b, 202 a); it may, in the absence of 
the lessee, be mode upon the occupier {Doe d. Brook v. Bryces (^1822), 2 Dow. 
ft By. (S. B.) 29): but it is good though no one is on the preiuuos (Co. Idtt. 

201 b): it must bo only of the sum due for rent for the last period forjwyment 
(Scot?. Scot (1387), bo. Elu. 72: Fdtian t. It'intiM (1590), Oro. EUb. 208 
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dispensed with bj suitable words in the proviso (e), or by statute. 
Usually the formal demand is expressly dispensed with by inserting 
the words “ whether formally demanded or not ” (/), and it is dis¬ 
pensed with by statute in cases where half-a-year’s rent is in 
arrear and no sufficient distress can be found upon the premises (ff). 
But actual entry is not necessary in order to take advantage of the 
forfeiture. When the cause of forfeiture is complete, the lessor can 
bring an action to recover possession, and the bringing of the action 
is equivalent to actual entry (h). Provided that the lessor definitely 
claims possession (t), the issue of the writ operates as a final election 
to determine the term, whether judgment is obtained or not (k). 


Doe d. Wheddon v. Paul (1829), 3 0. & P. 613); and must be made before 
sunset on the last day of payment, and continued till sunset (Co. Litt. 202 a; 
Wood and Ohivera' Case (1573), 4 roon. 179; Jh>e d. IVheeldon v. Paid, aupra; 
Aaxka v. Phillipa (I860), o H. & N, 183; and see 1 Wras. Saund. (ed. 1871), 
434; Doe d. DarJce v. jJoivditch (1846), S Q. B. 973). The condition is sav^ 
by tender of the rent to him who is to receive it on any part of the land at 
any time of the last day of payment (Co. Litt. 202 a). 

fe) Doe d. Harris v. Mastcra (1824), 2 B. & C. 490. 

(/) It seems that the words “ being demanded ” are siiQlciont, but the full 
period of grace must be allowed to elapse before demand {Phillipa v. Bridge 
(1873), L. 11. 9 0. P. 48), and the amount demanded must be correct {Jadcaon 
A Co. V. Northampton Htreet Tramways Co. (1886), 65 L. T. 91). “Being law¬ 
fully demanded” was held not to dispense with formal demand in Doe d. Schole- 
fidd V. Alexander (1814), 2 M. & S. 525, though in that case demand wat- 
dispensed with by the statute; but liOid Ellknboroucu, C.J., dissented, and 
in Manaer v. Dm (1857), 8 De U. M. & Q-. 703, 0. A., those words wero treated 
as sufficient. As to a power of distress upon a mining rent being ” legally; 
demanded,” see Thorp v. Hurt, [1886] W. N. 96. 

(y) Common Law Procedure Act, 1802 (10 & 16 Yicl. c. 76), s. 210 (re¬ 
enacting the Landlord and Tenant Act, 1730 (4 Geo. 2 , o. 28), s. 2 ). The 
statute dii^nses with both formal demand and re-entry, and enables the lessor 
to sue for recoTerv of the premises. It must be pruTed that half a year’s rent 
was due before the writ was served, that there was no sufficient distress {Dot 
dL Forster y. Wandlaaa (1797), 7 Term Bop. 11'Ui Rad that tlie lessor had power 
to re-enter (Doe d. v. Bowdikh (1840), 8 Q. B. 973). Purmerly, ii judg¬ 
ment was entered for non-appearance, these matters wore proved hy affidavit 
(Oosa V. Jordan (1852), 8 Exch. 149); but now the affidavit is seldom if ever 
used, since the plaintiff proceeds under B. d. C., Ord. 13, r. 8 . A distress which 
reduces the arrears below half a year’s rent takes the case out of the statute 
(Coteaworth v. Spaikea (1861), 10 0. B. (n. 8 .) 103). The goods must bo so visibly 
on the premises as to be distrain able by a broker using due diligence {Doe <1 
Haveram v. Franka (1847), 2 Car. A Kir. 678); but it is not necessary that 
the goods should be actually distrained (see Ridcett v. Oreen, [1910] 1 K. Is. 20 :S, 
on the County Courts Act, 1888 (51 & 52 Yict. o. 43), s. 139). If thu proiuises 
are looked up, no distress can be found and the statute is satisfied {Ilammmd 
V. Mather (1862), 3 F. ft F. 161; see Doe d. Ghijmendale v. Dyaon (1827), Mood, 
ft M. .77; Doe d. Cox v. Jtoe (1847), 5 Dow. ft L. 272). The statute does not 
prevent the parties from dispensing with formal demand by the lease {Good- 
rtgid d. Hare v. Ctdor (1780), 2 Do^. (x. b.) 477, 486). 

(A) Under the old practice in ejectment the defendant admitted the lessor’s 
entry, and no actual entry was necessary {Qoodright d. Hare v. Cator (1780), 2 
Doug. (x. b.) 477; Doe d. Phillipa v. SdlUnga (1827), 4 0. B. 188,197); and the 
altoieti^ in proc^ure has not affected the right of the lessor, so that he can still 
bring his action without previous entry {Orimumod v. Moaa (1872), L. B. 7 0. P. 
360, 364; Ware v. Sooth (189^, 10 T. L. B. 446; see He Murriah, Ex parte Mart 
Dyke (Btr W.) (1882), 22 Ch. D. 410, 0. A. 

(•) Moom V. TJUmite Mining Co., Ltd.^ [1908] I Ch. 575, where an inoonsis- 
teat claim was added; see Und., at p. 689, as to the proceedings on appeal. 

ifs) Joaut V. CarUr (1846), 16 M. ft W. 718; Sergeant v. Naeh, Fidd A Cb., 
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Sub-Sect. 2 .—Waiver of For/eUvre. Sbot. J. 

1044. It is at Ihe option of the lessor whether he will take advan< Pof ftttu ^ 
tage of a forfeiture or not (1), and if he elects not to do so the for- watvar of 
feiture is waived. Such election may be either express or implied, forteitoN, 
and it is iiupliod when the lessor, after the cause of forfeiture has 

come to his knowledge (m), does any act whereby he recognises the 
relation of landlord and tenant as still continuing (»). The onus of 
proof that the lessor know of the cause of forfeiture is on the 
lessee (o). By such act of recognition he is precluded from saying 
that he did not do the act with the intention of waiving the for¬ 
feiture (p). But a lessor does not waive the forfeiture by merely 
standing by and seeing it incurred, where, for instance, the lessee 
makes alterations in broach of covenant and the lessor does not 
interfere : there must be some positive act of waiver {q). 

1045. A subsisting tenancy is recognised, and, provided that the Whataeti 

lessor has notice of the cause of forfeiture, the forfeiture is waived, ^ 

by his bringing an action for (r), or by the mere receipt of, rent which 

has accrued due since the cause of forfeiture (a)^ whether the 

[1003] 2 K. J). 304, C. A.; seo Kilkenny Oaa Co. v. Somerville (1878), 2 L. B. Ir. 

102 . 

(1) ScQ p. 530, anfe. 

(m) Waivor implies knowledge ; seo Perinanfe Case (1596), 3 Go. Bep. 64 a; 

Harvey ▼. Osa-uJd (1507), Gro. BliB. 553, 572; Boe d, Grajson v. Harrison (1788), 

2 Term 425. 

(n) Ward v. Day (1864), 6 13. & S. 359, 362, Ex. Oh.; Re Garrud, Ex parte 
Neiaitt (1881), 16 Gh. D. 522, 533, G. A.; nee Green’s Case (1582), Cro. Eliz. 3. 

(o) Mattlicws V. Smallwood, [1010] 1 Gh. 777. 

( p) Toleinan v. Porrihury (1871), ]j. B. 6 Q. 13. 245, 248. 

(2) Hoc d. S/iepjnrd v. Allen. (1810), 3 Tanut. 78, 81; Perry v. Davis (1858), 

3 C. B, (n. s.) 769; compare Qrijjin v. 'Tomkins (1880), 42 Ii. T. 359, 362. But 
it will bo a waiver if the lessor encouragos tho lossoe to spoud mouey {North 
Staffordshire Steel etc. Co. v. Camoya (1865), 11 Jut. (n. b.) 555, 0. A.; see ITume 
V. Kent {IS 11), 1 Ball & B. 554); and as to acquiescence, seo W hUehead v. Bmmtt 
(1861), 9 W. E. 626. 

(r) /feed. Cioiiqiton v. MinahaU (1760), Buller, Law of Nisi Frius, 7th ed., 

96; Dendy v. Nicholl (1858), 4 0. B. (n. B.) 376; Penton v. Harnett, [1898] 1 
Q. B. 276, C. A. The lessor, if he takes advantage of the forfeiture, will recover 
tho equivalent of tho rant as mesne piolits. The taking of other proceedings 
which imply tho continuance of the toiiaucy will also operate as a waiver of the 
forfeiture; soo Pellatt v. Boosey (1862), 31 L. J. (c. P.) 281; Evans v. Davis (1878), 

10 Oh. D. 747. 

(«) Pennant’s Case (1596), 3 Co. Bop. 64 a, 61 b, note (B); Whitchad v. Fox (1616), 

Cro. Jao.308; Quodrighta. IFo/tcr v. JDaatd8{l778), 2Cowp. 803; Arnsbyy. IFooo- 
mtrd (1827), 6 B. & C. 619; Doe d. Griffith v. Pnlchard (1833), 5 B. & Ad. 

765; Doe d. Qatciwuse v. Rees (1838), 4 Bing. (n. o.) 384; PeBatt v. Jioosey, supra ; 

Miles V. Toldn (1867)» 17 L. T. 432; Clifford v. Reilly (1869), 4 1. B. 0. L. 

218; e.’tpocially if the lessor has also required repairs to bo done {Griffin 
V. Tomkins (1^0), 42 L. T. 359).^ Payment into the lessor’s banking account, 
if usual, may operate as a waiver, although the lessor has instructed the 
hank not to receive it (Pterison v. Harvey (1886), 1 T. L. B. 430). It ia 
sufficient if payment is accepted from an under-tenant (Price v. n'oruHwci n.859), 

4 ELi & N. 512} or other person in satisfaction of the rent {PBlatt v. Boosey, 
eiipra). The rule ap^es to a Grown lease {Bridges t. Longman (1857), 24 Beav. 

27h The forfeiture is not waived by acuoptuuce of rent accrued due before the 
cause of forfeiture (Green’s Com (1682), Cro. EUa. 3; Price v. Warwood, eupva), 
unless at the same time the lessor recogni^ the tenancy as sahsisti^, where, 
for instance, he describes tbs lessee as such in the xeompt; see Grwn’o GSm, supra. 
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forfeiture is for condition broken or under an express proviso for 
re-entry (<)i by distraining for rent, whether accrued due before or 
after the cause of forfeiture (a), unless the object of the distress is 
such that the distress does not imply a recognition of the tenancy, as 
where it is levied for the purpose of escaping the requirement of 
formal demand of the rent^i!)), and by agreeing to grant anew lease 
to commence from the regular determination of the existing lease (^). 
Probably also an absolute and uuqualihed demand of rent due after 
the cause of forfeiture, made by the lessor or his duly authorised 
agent, operates as a waiver (d). But if the lessor has already 
shown a final determination to take advantage of the forfeiture, 
for instance, by commencing an action to recover possession, no 
subsequent act, whether receipt of rent(c), or distress (/), or 
otherwise, will operate as a waiver. 

1046. Where the breach of covenant which gives the right of 
reentry is a continuing breach (g), there is a continually recurring 

“WlioTo notice has been given to repair Timlor a covonant requiring notice of a 
specified length, there is no forfeiture till the expiration of the notice, and 
rec«*i|)t, after Mich expiration, of rent wliich aenruod due before is no waiver 
(Cfonin v. Itogers (1884), Cab. & ]''l. 348): but this rissunios that the breach of 
tiio general covenant to repair has boon waived; see ]>. 510, ante. 

{t) Marsh V. Carlei/s (1506), Oro. Kliz. eliS. The wiiivor cannot bo prevented 
bv the rent being accepted without prejudice to the forfoituro {Dimcn/iort v. //. 
ISTT), 3 Ajip. Cas. 116, P. 0. : see C'ni/t v. I.umhi/ (ISA.I), 5 E. & Ji. 64R, 
1866). 682, Ex. Oh.; (1858), 6 If. L. Oas. G72, 711; Htroinf v. Strimjtr (1883), 61 
Ij. T. 470, 472). 

(«) (Irevn'a f-'oM (l.'i82). Ore. I'liss, 3 ; I'nmami's (’'nis (15SI6), 3 Co. 64 a ; 
Hoe d. Fhiti'fr v, Wfc (1830), 1 E. & Ad. 428 ; Ihm d. />«»•*</ v. WiUimns (l,s:J.'i), 
7 0. & P. 322. Since, apnrt from statulc, the hintlloid can only distraiM during 
the continuance of the teniuicy, it mtikes no diiyorcnc.e whotber the airears 
URcrued due before or after tho foi-fcituie. In ordinary cases of detcnninatiou 
of tenanc. 3 ', distress can be made within six mouths after tho dolcTiniiiation 
under the Landlord and Tnntmt Act, 170!* (8 Ann. e. 18 ); but this does not 
apply where tho tenancy is doterminod for forfeiture {(/rmwoofl v. Mos' (1872), 
L. Jl. 7 C. P. 360, 36.); Kirkland v. Kfian'onrt (1890), 6 T. Ji. E. 441 ; compare 
fiaril V. Pai/ (1861), 5 Ji. & S. 359, Ex. Cli.; and seo titio Eistress, Vol. X., 
p. 150. lint tho o.outinuiiig in possession of a ilistress lo vii d beioro the forfoituio 
u not a warvor (Doe d. Taylor v. Johnson (1816), 1 ytark. 411). 

(h) See Coiiimon Law L’mccdiue Act, 1852 (15 & IG Yict. c. 76), s. 210; p. 536, 
ante; Itreioer d. Onslow f Aord) v. Eaton (1783), 3 J)oug. (K. B.) 230 ; Thomu v, 
Lulham, [18951 2 Q. E. 400, 0. A. 

(r) Doed..ii'eath«rJuad'7, Garwood (1835), 1 liar. & W. HO; irard v. Ttay, 
evpra. 

(d) Soe Doe d. Kosh v. Dirrh (1S.30), 1 hi, & W. 402, 408; and comparo 
Toll-man v. J’orihnr;/ (1872), L. 11. 7 Ci. It. 344, Ex. Oh. 

(e) Doe d. Minrterafi v. Mni.r. ( 1 S2-1), 1 0. & P. .tlG; soo Tolehian v. Vorlhitry, 
supra, at p. 351. Jtiit receiiit of rent may bo evidence of u now tenancy from 
year to yenr on such of tbo former terms as oxo applicable (Evans v, Wyatt (1880), 
43 L. T. 176). 

(/) Orimaiood v. Mose, supra; see Kilkenny Qea Go, y. Somerville (1878), 2 
L. R. Ir. 192. 

(p) 7jf.p., a covenant to repair (Coward r. Gregory (1866), L. E. 2 G. P. 153; 
Pi-nton y. Barnet, [1898] 1 Q,. B. 276, 0. A.; see Kryett d. Uarria v. Jeffreys 

i l79o), 1 li^p. 393 i and a covenant to insure (Doe d. BJawer y. Perk (1830), 1 
& Ad. 428; Doe d. Micstoa v. Gladwin (1845), 6 Q. B. 953). In the case of a 
covenant i^ainst assigning or underletting or peiinittiiig a thud person to 
occupy the premiaeSj it is not a continuing breach to allow an underlesseO to 
r^aiii in posseasion'afrond v. Ifawkim (1875), L. E, 10 0, P. 342); though 



Paht X.1I.— Dkteumination of Tfrm. 


m 


cause of forfeiture, and receipt of rent or the levying of distress Skot. i, 
is only a waiver of tlio forfeiture incurred up to the date when the Forfeitiire.. 
rent was dae(/0, or the distress was levied (i), and the lessor is not 
precluded from talcing advantage of the breach continuing since 
such date {k). 

1047. A waiver of the bonelit’of a covenant or condition in a Waiw 

lease only extends to the particular breach of covenant or condition extends only 
to which it relates, and is not a general waiver of the benefit of the ** 

covenant or condition unless an intention to that effect appears (1). 

Sub-Sect. 3.— Itelwf Oi/ainat FurftUnrt. 

(i.) Uvdtr the Oonvetjanciug Ada, IBSl —1892. 

1048. Before a right of re-entry or forfeiture (/«) for breach of a statutory 
covenant or condition in a lease can bo enforced by action or other- couditiona o* 
wise(n), the lessor must, save in certain cases (o), serve on the lessee a 

notice specifying the particular breach complained of, and, if the 
broach is capable of remedy, requiring him to remedy it; and in b. 14. ' 

any case requiring him to make compensation in money for the 
breach. If the lessee fails within a reasonable time after service 


usor of prcluisca by tho iindt'rlesBt'o contrary to a covenant in tho head lerno 
iiiuv bu a foiitinuiiig L>reach of tliut covuuuiit on thu pari of tho lessee {lMwr,e 
V. bf'-i (18S0). 1-1 Uh. IJ. I’-m, 2e2. (3. A.: ulUrmod (1881), 7 App. Oaa. 19, oO; 
euntra, tirillin v. Toinhiiia (1880), '12 li. 'l\ .■J.'i!»). 

l}ue d. .Iviblrr v. H'oidbrttfge (1829), 9 ll. & 0. 370 ; /hm d. ISukvr V. Jont'a 
(]8dU). SKxdi. 498. 

(i) lha d. Jhiiimiiiga v. Dnrn/i/rd (1832), 2 Ur. & J. 067. 

(A) tmtmy. liar nett, [1898] I Ci- B. 270, C. A. (whore a tliree mouths’ notice 
to repair was served under the C’onvoyaiicing and Law of Properly Act, 1881 
(-l-l & Yict. c. 41), H. I'l, on 22ud Beptomber, 1896, and on 14th January, 1897, 
no ropairs having been dune, an uctiun was brought cloimiug the rent due on 
2 atih December, and juissussion. It was held, overruling Sevan, v. i?amett (1897), 
13 T. L. E. 310, that tire chihn to rent was not a waiver of the breach of the 
covenant to I'opair continuing after 25th Decembor. Bat if the lessee does some 
repairs, and tho lessor conliimes lor eeveral quarters to receive the rent while 
negotiatiuns as to a new lease are going on, he will be held to have waived tho 
broach uotwithstuudiiig that it is couUrtuiug {GuUlvmarU v. SUverthome (1908), 
99 L. T. 584). 

(/) Law of Pitijierty Amendment Act, 1860(23&S4 Viet. o. 38), s. 6. The 
statute speaks of " actual wnivor,” but this does nut moan express waiver by 
fonoal written document V. Crn^^tAs (1876), 45 L. J. (q. b.) 771). At 
uommon law a condition against assignment was not apportiouable, and a 
waiver of a particular breach destroyed the condition altogether {Dnmj)0r'a Case 

e , 4 Oo. Rep. 119 b); but this aid not apply to a couditiun against under- 
' {Doe d. Gn£lth v. I'titdiard (IC.'f:!), 5 B. & Ad. 705, 781; see Doe d. 
Soacawen v. Sliaa (1813), 4 Taunt. 735_); and apparently the principle of Dnmpor'a 
Caae, supra, dues not apply to conditions which aro capable of continuing breach 
{Maunadl v. Fort (1877), i L. E. Ir. 88, 95, 0. A.). 

(m) As to the mrisaictiou in ^oity to relieve against forfeiture, see title 
Equity, Yol. XllX., p. 153. ^lief will be given where the landlord has dealt 
with the tenant so as to lead him to suppose that the forfeituro would not be 
insisted on (Flaitefiy v. Aivderdon (1848), 12 L E. 218. 

(fl) by action or peaceable entry (i?e Rigqe, Fx parte Lovell, [1901] 2 
IL B. 16, 20; and see Howard v. Fanahawe, [189512 Ch. 581. As to restraining 
the action where the lessor has himself coininitteu a broach ol ooveiiaut, see 
Pearson v. Hoghton (1829), 3 Y. & J. 41S. 

(o} .See p. 542, post. 
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Bhot. 1 . of the notice to remedy the bvoiicli, if capable of remedy, and 
Forfeiture, to make reasonable compensatiou in inunoy to the satisfaction of 
— the lessor, then the latter can either re-enter or commence an action 
to recover possession (p). 

Wbatnotice 10^. The notice must be so distinct as to direct the attention of 
teqaiied. jjjq tenant to the particular things of which the landlord complains 
in order that the tenant may have an opportunity of remedying 
them before an action to enforce the forfeiture is commenced {q ); 
but it will not be bad because, in attempting to enumerate the 
specific breaches, it includes some breaches which have not been 
committed (r). It is not necessary that it should require payment 
of compensation in money (x). The notice may state a time within 
which the breach is to be remedied; but the lessor will not be able 
to enter at the end of the stated period unless the time is in fact 
reasonable (t). 

(p) Couveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
n. 14 (1), which does not desti'oy the lessor’s right of re-entry, but merelj'' gives, 
the lemee a lom» ptenUentice [Cresivell v. Davidson (1887), 56 L. T. 811). in 
the Conveyancing and J.aw of Property Act, 1881 (44 & 45 Viet. c. 41), s. 14, 
“ lease “ includes an original or denvativo underloasn, and “ lessee ” and 
“ lessor ” have corresponding meanings (rVnd., s. 14 (3)); moreover, it includes an 
agreement for a lease wh(‘re the loesoe has become entitled to have his lease 
granted (Conveyancing and Law of Property Act, 1892 (55 & 56 Viet. c. 13), 
B. 5; see Swain v. Ayres (1888), 21 Q. B. D. 289, C. A.; Strong v. Stringer 
(1889), 61 L. T. 470), and a lease by estoppel {Keith v. Oancia {R.) A Oo., Ltd., 
[1904] 1 Ch. 774,783,791, C. A.); and, as to tonancy agreements, see Charrington 
A Co., Ltd. V. Camp, [1902] 1 Ch. 386; but if tho lessee has already committed 
breaches of the intended covenants ho is not cntillod to have hm lease granted 
and cannot obtain the statutory relief {Contsworth v. Johnson (1886), 55 L. J. 
(^ B.) 220, C. A.). The Conveyancing and Law of Proporty Act, 1881 (44 & 45 
Viet. c. 41), e. 14, applies to loasos modo either beforo or after the commence¬ 
ment of the Act (1st January, 1882), and has effect notwilhstauding any 
stipulation to the contrary {ibid., s. 14 (9)). Where the lessor has waived a 
breach of a covenant to repair by receipt of rent accruing due during the 
currency of the notice, but no repairs have been done at the expiration of the 
notice, he can sue for possession without eorving a frosh notice (f'enfan v. Itamett, 
[1898] 1 Q. B. 276, C. A.); contra, it some rojiuii-s have been done and negotLa- 
uous have taken place {Ouillemard v. Silmthfirne (1908), 99 L. T. 584). Fur 
form of notice, see Enoyclopeedia of Forms and Prccodonts, Vol. VET., p. 691. 

{q) Fletcher v. Nokes, [1897] 1 Ch. 271, whore a notice that the lessee had 
broken the covenants to repair, without giving any details of the want c)f repair, 
was held to be insufficient; see Re Serle, Gregory v. Scrle, [1898] 1 Ch. 652; bat 
the notice need not specify the fiarticular acts which the lessee must do {Ptggatt 
v. Middlesex County Council, [1009] 1 Ch. 134, 147). 

(f) Matthews v. Usher, [1900] 2 U. B. 535, C. A.; Pannell v. City o/ LonJoit 
Brewery Co., [1900] 1 Ch. 40G. But it will be bad it it claims in respect of 
special covenants to repair which are not in fact contained iu tho lease 
{OuiOemard v. Silverthoriie, aujnra), or refers to the wrong covenant {Jacob v. 
Dotm, [1900] 2 Ch. 156). 

(«) Lock V. Pearce, [1893] 2 Ch. 271, C. A., overruling North London Free- 
^ hold Land and House Co. v. Jacques (1883), 49 L. T. 659, and Oreenfidd v. 
Hanson (1886), 2 T. L. B. 876. 

(<) See Horsey Estate, Ltd. v. Steiger, [1899] 2 Q. B. 79, 92, 0. A. A three 
months’ notice will usually be reasonable; see Renton v. Barnett, supra ; but 
where the notice applies to all the premises and a longer period is neoesasry 
in respeet of part, it moat be allowed in respect of the whole {HopUt/ v. Tarvin 
Parish Council (1910), 74 J. P. 209). The defence that the time allowed wac 
not reasonable need not be spedally pleaded under 11. S. 0., Ord. 19, r. 14 {Hopky 
V. Tarvin Parish Couneil, supra). As to pleading generally, see title PiJUiiiird 
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1050. _ The notice maj be addressed to the “ lessee ” by that desig¬ 
nation Tvithout his name (/i); and whore the lease has been assigned, 
it is sufficient if it is addressed to the lessee and other persons 
interested and is served on the occupier (b). 

1051. The service of the statutory notice, and default under it, 
are essential preliminaries to the enforcement of a forfeiture (c); but 
after the lessor has thus become qualified to take advantage of the 
forfeiture, the lessee may still apply to the court for relief at any 
time before the lessor has actually re-entered (d). If the lessor is 
proceeding by action, the lessee can apply in the lessor’s action; 
otherwise the lessee may himself bring an actiqn and apply for 
relief (e); and the court may grant or refuse relief as it thinks fit, 
having regard to the proceedings and conduct of the parties in 
regard to the notice, and to all the other circumstances. Belief, 
if granted, may be on such terms, if any, as to costs, expenses, 
damages, compensation, penalty, or otherwise, including an injunc¬ 
tion against a further like breach, as the court, in the circumstances 
of each case, thinks fit (/). The lessee must, as a condition of relief, 
remedy past breaches (g), and relief will be refused if he avows an 
intention to commit breaches in the future (^). 

1052. The court may grant relief although there has been a 
serious breach of covenant; where, for instance, premises are very 
much out of repair (i); but if the lessee has remedied the breach, he 
will only be required to make compensatiou when the lessor has in 
fact suffered loss (k); and where compensation is given it will, in 
general, be measured by the same rule as damages in an action for 
breach of the covenant (Ic). 


19021 1 Ch. 386 ; 
1K.B. 79,0. A.). 
1893] 2 Ch. 271, 


(а) Conveyancing and Law of Fropei-ty Act, 1881 (41 & 46 Yict. c. 41), 
B. 67 (2). As to service of the notice, see ibid., b. 67 (3). 

(б) (^onin v. Jingera (1884), Cab. &E1. 348; but a notice served on a mom 
equitable assignee is insuffioiunt {Omtle v. Fautkiur, [1900] 2 Q. B. 267, 0. A.). 

(e) If the notice has not been served the lessor’s action to enforce the for¬ 
feiture will necessarily fail {Greenfield v. Hanson (1886), 2 T. L. B. 876; see 
Jacques V. Harrison (1884), 12 Q. B. D. 165, C. A.; emtra, Scott v. lirown 
{MoJUhev}) (E; Co., Ltd. (1864), 51 L. T. 746). Nor can the lessor obtain a mere 
aedaratiou of forfeitiu'o not to be followed by rc-ontry ( Wilson v. Jiosmthal 
(1906), 22 T. L. 11. 233). But a notice is not a necessary preliminary of an 
action for a receiver {Charrington {It.) efi (h.. Ltd. v. Camp, 
and see Lntey Sons, Ltd, v. Ctdlim/luim and Thompson, [1908' 

(d) JBogers v. Jiice, [1892] 2 Ch. 170, 0. A.; Lock v. Pearce, 

274, 0. A.; Scott v. tiro ton {Mafthe>JO^ it Co., Ltd., supra, 

(e) _ The lessee cannot apply by onginating Hummuns {LoekY. Pearce, supra) ; 
but if the apj^Ucation is made in an action it is not essential that the relief shiul 
have been clamed by the pleadings {MiicMson v. Thomson (1883), Cab. &E1.72). 

(/} Conveyancing and Law of Fropwty Act, 1881 (44 A 43 Yict. c. 41), 
8 . 14 (2). Ihe right to relief is a chose in action, and devolves, in the event of 
the lessee’s bankruptcy, on his trustee, who can assign it to a pun^ser {Howard 
V. Fanshawe, [1893] 2 Ch. 581, 689). As to the conditions of relief, see Quiiter 
V. Mapleson (1S8'‘2}> 9 Q. B. D. 672, C. A. ; North London Freehold Land and 
House Co, V. Jacques (1883), 49 L. T. 659; Bond v, Freke, [1884] 'W. N. 47. 

(g) Bose V. twicer, Bose v. Hyman, [1911] 2 £. B. 234, C. A.; see Batson v. 
London Schod, Board (1904), 69 J. F. 9. 

f A) Bose V. Spicer, Bose v. Hyman, supra, 

(«) Miiehison v. I’homsoH, supra, 

\k) Skinners' Co, v. Knight, [1891] 2 Q. B. 542,0. A.; see pi 612, ante. 


Ham, 1. 

Foifeitora. 
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notice. 
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to relief. 
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Bbot. 1. 
Forfdture. 

CJOBtB of 
solicitor arul 
Burrejor. 

New lease 
unneoeusiiry. 

Abaadon- 
mcDt of 
order. 


lu addition to 8ueh damages, the lessor is entitled to recover the 
reasonable costs incurred by him in the employment of a solicitor, 
and surveyor or valuer, or otherwise, in reference to the breach (0. 

Where relief is granted it is not necessary that a new lease shall 
be executed; the lessee continues to hold the premises under the 
old lease (m). 

The lessee cannot be compelled to perform the conditions of 
relief, and if he declines to do so, the order for relief will be treated 
as abandoned (n). 


Covenant 

againHt 

aasiguing. 


Baukn'iptcy. 


1053. The statutory provision above referred to (o) does not apply 
to a covenant or condition against assigning, underletting, or parting 
with the possession of the land demised (p); hence, in the case of 
breach of such a covenant or condition, no notice is required before 
enforcing the forfeiture, nor can the court grant relief under the 
statute As regards a condition for forfeiture on bankruptcy of 
the lessee, or on taking in execution of the lessee’s interest, the 
statutory provision above referred to (o) is also excluded (r); but 
the exclusion Operates only after the expiration of one year from 
the bankruptcy or execution, and provided the lessee’s interest is not 
sold within the year (s). Hence, within the year, and afterwards 


(/) Conveyaniing andl^w of Property Act, 1892 (55 & 56 Viet. c. i;j), b. 2 ( 1 ). 
Solicitor uud diout coats aru goiierolly givoii. Previously to tliLs stulutc such 
costs could not bo included in duiongt^s. tKoiioh their })uyiiioitt inight Iso iimilo a 
cuiiditioij of luUuC {iJoiid v. FreJ^e, [1881J W. N. 47; lirtd<je v. Quick (1892), 61 
Ji. J. (U. iJ.) 875). lint they arc recoverable only wbore the lessor waives the 
breach by writing uuilur Ills hand, or when the lessee is relieved under the 
statute; not wliere the lessee complies with the notice, aud so avoids the 
forfeituro {Nind v. Nirmteeuth Centurif Unildiiuj tkiciety, [1894] 2 U. B. 226,0. A.). 
Ah to solicitors’ remuneration, see title Souoi'i'OAS. 

(m) Dentil/ v. Evans, [1910] 1 K. B. 203, 0. A. 

(n) Talbot v. lUmdell, n908] 2 K. li. 114. 

(o) Conveyancing and Law of Property Act, 1881 (44 45 Viet. c. 41), a. 14; 

see p. 539, ante, and the text, su/tru. 

(p) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
H. 14 ( 6 ) (L); or disposing of the land leased {ibid.); but this docs not include 
a condition ogauisc assignment for the benufiv of creditors {OeiUle v. Faulkner, 
[ 1900] 2 Q. B. 267, 0. A.). 

(y) See Barroiv v. Isaacs i. Bon, [1891] 1 Q. 11. 417, C. A.; and thero is no 
relwf in such a caso in equity {ibid. ; see Wu/tr v. Mocato (1724), 9 Mu<l. Itcp. 
112; mil V. Barday (1811), 18 Vos. 56, 6:1). As to such a covenant, scu 
p. 576, post. 

(r) Conveyancing and Law of Pro]>erty Act, 1881 (44 & 46 Viet. c. 41), 
s.l4(6) (i.); lie WaLker, Ex parte GfouZdflbSl), 13Q. B.l).45-I. As to exclusion 
of Conveyancing and Iaw of Property Act, 1881 (44 & 45 Viet. o. 41), s. 14, in 
the case of mining leases, see title Minbh, MiX£iiAi.R, AND Quakries. ‘‘ Bank- 
ruptcy” includes the liquidation of a company (Conveyancing aud Ijow of 
Phiperty Act, 1881 (44 & 45 Vict. c. 41), s. 2 (xv.)); Horsey Edute, Lt>l. v. 
Steiger, [1899] 2 U. B. 79,0. A.); ovou if only for the purposes of rocoiibtruction 
{Fryer v. Ewart, [1902] A. C. 187); and see JBe Walker, Ex parte GutUd, supra; 
titles Banxruptov and Inrolvenov, Vol. II., p. 149; COUPANTES, Vol. V., p. 578. 

(«) Conveyancing and Law of Property Act, 1892 (55 & 56 VicL o. 13), 
s. 2 ( 2 ). But this partial saving for bankruptcy and execution does not apply 
to looses of agricultural or inisloral land ; of mines or minerals; of a pubue- 
bouse m beershop; of a furnished house; or of any property with respect 
to which personal qualiiications of tenant are of importance for the 
prescivotion of the property, or on the ground of neighbourhood to the lessor 
ur any person holding under him {ibid., s. 2 (3) }. 
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if tlioro has been a sale within the year, notice must be given Rbct, i. 
before forfeiture, and relief may be granted {t). The statutory pro- ForfeituM. 
vision (tt) above referred to does not apply to forfeiture for non- — 
payment of rent(r). 

1054. The statutory provision above referred to (a) did not confer under- 
un an underlessee, whether of tlie whole or of part of the property less-ofn rigM 
comprised in the head lease, a right to relief against forfeiture for 
breach of a covenant or condition in the head lease (ir); but 
by another enactment (n), where the lessor is proceeding by action Conveyancing 
or otherwise to enforce the forfeiture, the court may, on the Act, 1893, b. 4. 
application of the underlessee of the whole or part of tlie demised 
property, either in the lessor’s action (if any), or in an action 
brought by him for that purpose (h), make an order vesting in 
tlie underlessee, for the whole term of the lease or any less 
term, the property comprised in the lease upon such conditions 
as to execution of any deed or other document, payment of rent, 
costs, coinpensatioii, giving security, or otherwise, as the court in 
the circumstances of each case thinks fit (c). This is iiaindopondent 
enactment, and utit simply a provision am<*nding, and to bo read 
subject to the cpialifications of the earlier statutory ])rovi.sion above 
referred to (d). Cousocjiiently it empowers the court to grant relief 
against conditions of forfeiture on Iwnkruptcy (^0. and against for¬ 
feiture for non-payment of rent(/), and for breacli of covenants of 
any description, including covenants against assigning, although, as 
to nialtoi'H for which the lessee cannot get relief, tliis will only be 
given to an underlessee in exceptional cases, and where he has nob 

(^) Jlivft'ji Ji/itflir, Lid. V. tilfitjer, [ISU!)] 2 Q. B. 7!). 0. A. To obtain Iho 
bonofil of this provision tlio suln inust nitlior bo roinplotoii by comeyniioo, or 
tlie c.ontriic.t for sale must bo absolute ; a (Hnulitioiiul rontr.iut' oiitorcHl into for 
liio 2*iL]'p(>so of tb« statiito is not siifTlflcnt (lie CaMe (Ilcurii) il- Hons, AhiehtU 
V. (laiitte (Ilmry) «fc Homt (leOii), 11J Ji. T. UlMi). 

(u) Oonvoyuiicmg and Law of I’ruporty Art, 1881 (44 & 45 Yict. c.41), b. 14; 

BOO p. 589, ante. 

(»') Coiivcyiiiicing and Tjaw of Fi’opcrly Act, 1881 (44 & 45 Viet. & 41), 
a. J4 (8). Ah to roliof in this casu, p. .'144, jmst. 

(j«) Jiurt V. Oray, [1891] 2 Q. B. 98; eeo CrcsivfU v. Jhtridnon (1887), 50 
L. T. 811. 

(rt) t'onvoyancing and Low of Projierty Act, 1892 (.>5 & 50 Viet. c. l.S), s. 4. 

(h) As to the mode of application, see note (r). p. 511, oiitf. 

(r) In tho Conveyancing and Ijow of Property Act, 1S92 (,'>■) & i>6 Viet. c. l-'l), 

“ underlease " includes an nj?reonn>nt for an undorloHse wliere the nndoiiesn'o 
lias bnconio entitled to have his lease giiintoil, uiid " iinilerlesse<*" includos any 
jiurson deriving title niuler or from nn tiiubnler^o (thid., s. 'i). Tljo nndevlesseo 
must pay the costs of obtaining itslief (hmdiiH Jtridye Uundinyn Co. v. ThomMm 
(1908), 89 L. T. 50), incliuliiig the costs of an inquiry neeessary to dctPiTniiio 
tlie new rent (Kivati v. Fryer (1902), 8H L. T. 076). 'Die estate so vesleil is a 
new estate (Serjeant v. Nosh, Field & Co., [190.1] 2 K. li. 313, C. A.). The 
rent may be increased (Kwart v. Fryer, [1901] 1 Ch. 499, 507, 0. A.; i'holmehy 
Seliofd, iliyhyate (n'ar>/ms tie.) v. 6’c«Jf//,1[1894j 2 (4. B. 9(H>, 913); nnd may Ijo 
viMtnctod to part of tho bimi originally loasod (tjoadon Ih'idye Untldinys Vo. v. 

Thomson, supra); soo also tfray v. Ilonsoll. [190-1] I K. B. <ioi. ('. A. 

(d) Conveyancing and Law of Propoity Act, 1881 (41 & -15 Viet. c. 41),8.14 j 
see p. 539, ante ; see Gray v. lionsaU, supra. 

(fl) (Jhdiinfleii Pehtwl, Highgaie (Wardens #fc.) y, Seu'dI, supra, 

{r) Oca post, 
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8mt. 1 . i)een guilty of negligence ( 9 ). The lessor cannot recover as against 
Forfdtiire. an underlessee the costs of his solicitor and valuer in reference to 
the breach which gives the right of re-enti^ (h). 


(ii.) Bdis/ from Forfeiture for Non-payment of Rent. 


RelMfrom 
forfeltora for 
noa-payment 
of not. 


OommoQ Law 
Frocednre 
Acta, 1852, 

issa 


1055. The proviso for re-entry on non-payment of rent is 
regarded in equity as merely a security for the rent, and accordingly, 
provided that the lessor and other persons interested can be put in 
the same position as before (t), the lessee is entitled to be relieved 
against the forfeiture on payment of the rent and any expenses to 
which the lessor has been put {k). This right to relief has been 
recognised, and restricted as to time, by statute. If the lessor 
has brought an action to recover possession, the lessee or his 
assigns may, at any time before trial, pay or tender to the 
lessor, or pay into court, all the rent in arrear, together with costs; 
thereupon all farther proceedings are stayed, and the lessee or 
his assigns hold the demised lands under the lease, without any new 
lease (2). After trial and judgment for recovery of possession 
the lessee is stiU entitled to relief, but he must apply within six months 
from the date when the judgment was executed; after that time 
he is barred from relief (m). If, however, he applies in time and 
obtains relief he holds the demised lands, as in the former case, 
according to the original lease, without any new lease (n). The 
jurisdiction is exercised by the High Court of Justice (o). 


(y) Imray v. Oakahette, [1897] 2 Q. B. 218, C. A., Maithewa t. HmnUwood 
[1910] 1 Oh. 777. 

(A) Nind ▼. Nineteenth Century Buildhiy Society, [1894] 2 Q. B. 226, C. A. 
As to recovery of costs by the lessee aguinst a sub-lessee, see Clare v. Dohhon, 
[1911] 1 K. B. 33. 

(t) Bee Stanhjpe v. Haworth (1886), 3 T. L. B. 34, 0. A. 

\k) Wadmany. Caieraft (1804), 10 Ves. 67; Ilmuard v. FaniJutwe, [1893] 
2 Cb. 381, 5881 Dendy v. Evane, [1910] 1 K. B. 263, 270, 0. A. It is tlio same 
whether there is a proviso for re-eutry or whether the lease is conditioned to be 
void on non-payment of mt {Boicaer y. Colby (1841), 1 liare, 109, 128). In 
Ireland an underlessee or incumbrancer who pays rent to avoid a forfeiture isi 
entitled to a first lien on Idie ground of salvage {Kelioe. v. Halea (1813), 5 
1. Eq. B. 597; Locke v. Evana (1823), 111. Eq. B. 52; see Fetheratonev. JUiteheU 
(1848), 11 I. Eq. B. 35). 

(/) Common Law Procedure Act, 1832 (15 & 16 Yict. c. 76), s. 212. In order 
to stay proceedings it is essential that the rent should bo brought in; see, 
on the earlier Irish Statutes, O'Mahany y. Dichaon (1803), 2 Sch. & Lef. 400; 
Clancy v. JRoherta (1838), 1 I. Eq. B. 21 ; as to an open account between land¬ 
lord and tenant, see Beaaley v. harcy (1800), 2 Sch. & Lef. 403, n.; O'Connor 
y. Bpaight (1804), 1 Sdi. & Lef. 305. A mortgagee is entered to relief on tho 
same terms as the lessee {Doe d. Whitfldd y. Me (1811), 3 Taunt. 402). The 
relief protects under tenants {Shine v. Qough (1811), 1 Ball A B. 436). 

(m) Common Law Procedure Act, 1852 (15 & 16 viot. c. 76), s. 210; see Veaey 
y. Bodkin (1830), 4 Bli. (n. 8 .) 64, H. L. As to rent aocming due after judg¬ 
ment in ejectment where the tenant is restored to possession, see TPtfoon y 
Bume (1889), 24 L. B. Ir. 14, C. A. 

(») Common Law Procedare Act, 1860 (23 A 24 Viet. c. 126), s. 1. Formerly, 
whmi relief was granted after the deternunation of the lease, a new lease had 
to be executed (see Sore y. Elma, [1893] 1 Q. B. 604, 608; Dendy y. Evana, 
aupru, at p. 266). 

(e) The Oommon Law Procedure Act, 1852 (16 A 16 Viot. o. 76), left the lessee 
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Where the lessor has re-entered without the assistance of the court, Seor. i. 
the lessee is similarly entitled to relief, and this will be given upon Forfeiture^ 

the statutory terms, namely, that, on payment of rent and costs, - 

he shall hold under the original lease without any new lease. But 
apparently this relief will be given only within six months of the 
re-entry (p). 

1056. An underlessee is entitled to obtain the statutory relief Umieriouee's 
referred to in the preceding paragraph (q) against forfeiture of the 
head lease for non-payment of rent; and it is not necessary that he 
should prove his title under the original lessee; it is sufficient that ^aw Ptom™ 
he is in possession and claims as underlessee (r). But if he dues not dure Act, 
apply until after the lease has been actually determined by the ^*"2! 
lessor (s), he must, since the granting of the relief means the revival 
of the lease, bring the original lessee, and, where the lease lias been 
assigned, the last assignee, before the court (t), or must satistautuvily 
account tor their absence (a). On the other hand, if the underlessee 
applies before actual determination of the lease, the presence of the 
lessee and assignee is not necessary (6). 

tx) apply in equity for relief; the Gumnio;i Law l'ix>c‘ednre Act, IS60 (2<I & 21 
Viet. c. 126), empowered the nonrts of common law to givo relief, unit thm 
jurisdiction h;i9passed to the High Court (see IVUaoav. 10 T L. ii. 

17). Breach of coTenaut by the lessee is no bar to the lelief [A'wajifcjj v. Jlii/i/a 
(1828), Boat. 170). As to forfeitui'e of a right of reiuiwal for nou-pavmout- of 
rout, sec MuUoii v. (18.10), 1 1. f’h. E. 27; JPOonneU v. Jhimett, Jii'rn'lt 
V. (loi/fff (ISil), i 1. Eq. R. 216; Fityjerald v, (1844), 6 1. llq. R. 

4oG , aud for iion-puyinent of lines, i^eo iiidler v. MufrihiU 1 Bli. 167, 

H. L.; Truntv. (1828), 2 Bli. (n. s.) 11 , H. L. 

(p) Jhuoard v. FaiinhiH’ie. 1189.5] 2 Ch. .581, 589—592. 

(q) l.e.y under tho (Joinmon Taw Pn)ceduro Art, 1S52 (13 & 16 Viet. c. 76); 
seep. t5H, ante. In tho t'ornmoii Law Procedure Art, 1.S.52 (15 & 16 Viet, 
c. 76), s. 210, tho words used ure "the lessee or his usHignee or other person 
claiming or deriving under tho said lease,” which are cloarly wide enough 
to includo iindoilessees. In ibid., s. 212, the woids are "the' tenant or his 
assignoo”; but ‘‘ tenant” here includes au undeileasee; see Jtof. d. WynV v. 

Biinm (1813), 1 C. B. 623, on tho provisions of tho Landlord and Tenant Act, 

1730 (4 (Too. 2, r. 28), s. 4. rcplaco«l by the Common Law Procedure Act, 1852 
(15 &. 16 Virt. c. 76), kh. 210 , 212. The relief is available for luortgagoe.s by 
sub-domise [I/arev. Ji/ma, [1.893J^ 1 Q,. B. 604; Xrmbolt v. liiuyham (1895), 72 
L. T. 8.52, C. A.). As to contribution between uiiderleH.soos, .sou Webber v. timith 
(1689), 2 Verii. 103; and compare note (r), p. 408, ante, 

Ir) Monre v. und (fornuh, [1907] 2 K, B. 8, C. A. 

(a) It Hooms that tho ju<lgmout delonuiiios the leaso; the leaso does not 
coiitiuno till piWHOssion is delivered under the judgnieut; see Dendy v. Fvana, 

[1910] 1 K. B. 263, 266, (’. A. 

(t) Hare v. Khna, aupra, at p. (i09 ; compare Adama v. Hi. Layer (1809), 1 Ball 
&B. 181. 

(o) Humphreys v. Morten, [1905] 1 Ch. 739, where the presence of tho lessee 
was dispensed with on tho ground of his bankruptcy and assignuieiit by his 
trustee in bankruptcy, and of tho assignee on the ground of his disappeamnoe 
for twenty-six years. 

(5) Doe d. Wyiitt v. Jiyron, supra; Hare v. F!lma, supra, at p. 609. Tn Oraysr, 

BonsaH, [1901] 1 K. B. ViOl. 606, C. A, it appears to have been considered that, 
in procoraings for roliid' undor the Common Law [’rocedura Acts, the prosonco 
of the lessee and assignee was necessary although the lessor had_ not ac'tually 
obtained possession, and this was regard*.^ os a reason for proceeding under the 
Conveyancing and I<aw of Property Act, 1892 (53 & 56 Viet. o. 13). In fact, 
however, proceedings under that Act can only be taken boforo re-eutiy, and 
until re-entry the presence of the lessee is not required under the Common Law 

H.L. —XVIII. T 
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Tho underloRHee dan aUso ajjply for reliof af'aiiHfc forfeiture of th'i 
head lease for non-payment of rent under tho Conveyancing and 
Law of Property Act, 1892, s. 4 (c); but he must apply before the 
lessor has regained possession (d), and the court can impose terms 
as a condition of tho relief. The proper course is to order that the 
premises shall vest in the nndorlesseo for the ro.sLd(io of the term of 
the underlease u])on his executing a deed of covenant to pay tlie 
rent and perform the covenants of the head lease during such 
residue, lie must also pny tho arrears of rent and costs, and make 
good any subsisting breaches of covenant (e). 

1057. Where relief is given against £orft»iture for non-payment of 
rent tho applicant must pay all the lessor’s costs properly incurred 
in the proceedings for relief. But he does not pay tiie costs of tho 
lessor BO far as they have been increased by resisting his claim (/); 
and if the lessor has recovered judgment in ejectment without costs, 
the lessee will, on obtaining relief, only pay the costs of the summons 
for that purpose {g). 


Sect. 2.—/Surrender. 

1058. A surrender of a term may be either express or implied 
Under tlio Statute of Frauds (h), an express surrender must be by 
deed or note in writing, signed by the surretideror or his agent 
tbei'cunto lawfully authorised hy writing. Under the Beal Property 
Act, 1845 (i), a surrender in writing is void at law, unless made 
by deed, except where the interest survoudered might have been 
created without writing (/c). The effect of these enactments is 
that terms not exceeding three years, whereon not less than two- 
thirds of a rack-rent is reserved, can bo surrendered hy writing not 
under seal; other terms must be surrendeced by deed. Surrenders 


Procedure Acts. Hence, this is not a reaRon fur prefonini; tho procud'ii e under 
the Conveyancing and Law of Ptoporty Act, 189*2 (55 & 66 Viet. c. 18) (sue 
Hump/im/s v. MvrUti, ^1905] 1 Ch. 739, 711 {aryiiendo ); and coiupare Utigera v. 
like, [ 18^] 2 Cb. 170, 0. A.). 

(c) 55 & 56 Viet. 0. 13, s. 4; see p. 543, ante, 
i*/) See Jlofferi v. Hice, tu/ira; coiiipu'o p. 641, ante. 

(e) Gray v. Ilowtafl, [1904] 1 K. U. 601,608, 0. A. 

(/) Ihamrd v. Fuvahawe, [1896] 2 Ch. 581,692; Ilumphreya v. Morten, atipra, 
at p. T43; see Nmhdt v. Itingham (1895), 72 L. T. 862, 0. A. 

{a) Croft V. London and County Banking Co. (1885), 14 Q. U. ]). 847, C. A. 

(A) 29 Car. 2, o. 3, s. 3. Previously to this statute a term could be sun’en- 
dored verbally (see fSleigh v. Bateman (1596), Cro. Eliz. 487 ; Farmer d. Karl ▼. 
Jlngrre (1755), 2 Wils. *26, 27); under the statute a verbal surrender is void 
^Uattheuia v. Snu'dl (1818), 8 Taunt. 270), even though tho teiiancy was created 
gorbally {Taylor v. Chapmm (1795), Foake, Add. Cos. 19). Ana so also is a 
. verbal agreement for the dHcrmination of the tenancy, which is otmivuleiit to 
a Burronder (7’Aonuon v. IFikum (1818), 2 Stork. 379; cuuiparo Doe d. Read 
f. Rulout (1814), A Tannt. 519); even tliough tho tenancy was created 
verbally {Mollett v. Broyne (1809^2 Camp. 103). For forms of surrender, see 
Encyclopsedia of Forms and Precedents, Vol. YXL, p. 668; Yol. XU., 
pp. 850 et aeq. 

(<) 8 & 0 Viot. 0. 106, B. 3. A deed was not rendered necessary by the 
Bi.itute of Frauds (29 Oar. 2, o. 3) {Farmer d. Earl v. Ikigera, aupra). 

(k) 'J2iis refers to the original creation of the interest, not to tho residtw 
Wlvich is sUnmidered (see WaUia r. Handa, [1893] 2 Ch. 75). 



Pakt XU.—Determination or Term. 


by act or operation of IsMt are excluded from the above-mentioned 
enactments (1). 


SWT.. 1 
Snirender. 


1059> The surrender consists in the yielding up of the term to Form and 
him who has the immediate estate in rovorsion in order that the 
term may, by mutual agreement, merge in the reversion (m). Hen(» *“ ^ 

the parties to the surrender must be the owner of the term (a) and 
the owner of the immediate reversion expectant on the term (o); 
and apparently the surrender must take effect at once; there cannot 
be a surrender in/utiiro (p). But the use of the word “ surrender ’’ 
is not necessary. Any form of words which shows the intention of 
the parties to effect a surrondor will bo sufficient, and the words will 
bo construed so as to givo effect to that intention {q). The surrender 

(/) Sob title Dekbr Ain> Other Ixsteuments, Vol. X., p. 368. 

(m) Uo. Litt. 337h; Abr., tit. “Leases and Terms for Tears” (S.) 1, 

f i. 873. A ])urt only of lliopremises maybe hurrendered; sea Hayntony. Mirrgat* 

1888), 22 (b [i. r>. 74, 0. A. A lessee cannot surronder bofvne he has entered, 
but if the losHoo lius entered, an ussijrnee can snri'euder without entry (13ac. Abr., 
tit. “Leases and Torais for Years” (S.) 2 (2), p. 880). A tei-m mayljo sur- 
rondnrod to a leasehold reveTsioner who holds for a shorter term (ihu/hea y. 
lirilmlham (1d!)3), Cro. Elis. 302; Bac. Abr., tit. “ fioiisos .nid Terms for Yours ” 


’.rn (1d03), 

(S.) I, p. 875). rroviously it was hold that a term could not be “ drowned ” in • 
lorin (f'orrj/ v. Allen (1590), CW Eli/. 17.'3). 

(u) iSee Seaward v. Ihew (1898), 67 L. J. (q. B.) 322, 323. The surrender 
must bo of tho ontiro torm in the premises comprise in it {Jhirtvii y. ISarcItiy 
(1831), 7 Bing. 745, 757). A sub-Iensoe cannot surronder to tho head lessor, but 
a surrender by tho sub-lessee and lessee to tho lu.sr'or will operate as a suiToudei! 
by bliu sub-lessee to the lessee, followed by a suiTOudor by tiie iattor to ths 
lessor {Paramour y. Yardley (1579), Plowd. 539, 541). 

(o) lienee a surronder to a soquostrator {Comiah v. Seardl (1828), 8 B. A 0. 


see ihidhy. Mootly (1861), 30 L. J. (EX.) 385; Kdwarda v. Wichwar (1866), 
L. 11. 1 Eq. 403. The assignee of tho reversion can accei)t a surrender and 
put an end to tho rent, notwithstanding an agreement on the assignment that 
tho rent shall continue to bo roooive«l by the nbsigiior {Southwell y, Scuttef 
(18801, 49 L. J. (q. B.) 356, C. A.; but see Wood v. Londonderry (Afarguul 
(1817), lOBeav. 465). A tenant for life can ucct>pt a snrreuder under the SetUea 
Land Act, 1882 (45 & 46 Viet. c. 38), ss. 13, 31; see Easton v. Penny (1892), 67 
L. T. 290; and title Settz.emexts. As to surrender where the reversioiier is 
an infant, boo p. 361, aw<e; and title Infants and Cujldben, Vol. XVIL, 
p. 98; or a luualii-, seo title J.vnatics and Persons of Unsound Mind. 
Where a coucnrient loasn is giuntod so as to pass the rerersion on the prior 
lease (see p. 401, ante), the later lessee can accept a surrondor of the earlier 
lease. 

(p) TT'eddnW v. Cajms (1836), 1 M. & W. 50, 62; T>oe d. Murrell y. MUioard 
(1838), 3 M. & W. 328, per Parke, B., at p. M2; compare ifodeZey v. Vigurs 
(1854), 4 E. A fi. 71, 79. fiut seo 37 Sol. Jo. 452, where it is stated that in 
Parker v. Jirigga (1893), unreported, C. A., this opinion was not foUowed; and 
an agreement for a snirender entered into for valuable consideration is enforce¬ 
able : compare IT'ufface v. Patton (1846), 12 d. & Fin. 491, H. L. As to such 
an agreement where the lease has been mortgaged, see Phelps v. Prothero (1849), 
2 Be G. & Sm. 274; Pheljps y. Prothero^ Prothero v. Pheljm (1865), 7 Be Q. M. 
A G. 722, G. A. A future lease cannot be surrendered expressly, though it can 
bo surrendered by operation of law (Bar. Abr., tit. “Leases and Terms for 
Years ” (S.) (2) 2, p. MO). The acceptiinco by the tenant of an invalid notice to 
quit does not effect a surmndm- Utessrll v. Landsbtry (1845), 7 Q. B. 638). 

(q) Buc. Abr., Ut. “ iaiuHes and Tnnns for Years ” (14.) 1, p. 873; see Smith v. 

MufiUback (1786), 1 Toim fiep. 411; 4. Wyatt v, bfugg. (1839), 5 Bing. 
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Landlord and Tenant. 


sbct. 2. veste the estate immediately in the surrenderee without express 
Surrender, acceptance, but is made void by his dissent (r). Where an express 
surrender is accompanied by the grant of a new lease, the old lease 
does not revive npon the new lease beingor becoming void (s), unless 
the surrender is so expressed as to show that the parties intended to 
make the surrender only in consideration of the new grant, and then 
the surrender is construed as though it were conditioned to be void 
in case the grant should be void (t). 

Borrender by 1060. Delivery of possession by the tenant to the landlord and his 
oMration acceptance of possession effect a surrender by operation of law (a), 
otiaw. surrender in this case depends upon the agreement by the 

landlord and tenant that the term shall be put an end to, and upon 
the change of possession in pursuance of the agreement (b). The 
By delivery change of possession is essential (c). A parol licence to quit will 

et posBeBsion. qj itself Operate as a surrender ; but where the tenant gives 
up possession in pursuance of the licence, and the landlord accepts 
it, the surrender by operation of law is complete (d). The surrender 
is effectual although the landlord accepts possession under a mistake 
induced by the tenant, provided that the tenant’s conduct is not 
fraudulent (e). An implied surrender may be effectual under the 
Settled Laud Act, 1882 (/). 

(n. c.) 004. An agreement between the landlord and tenant that the lundlord 
shall have immediate posseesion operates us a surrender, it otherwise suitable 
for this purpose (fft/fiams y. Sawyer (1821), 3 Brod. & Bing. 70). 

(r) He Thompaon v. Learh (1698), 2 Salk. 618; and as to the previous litigation 
in this matter, see ihitl.. 6th ed., n. (b). 

(b) 7)oe d. Bochesler (Bishop) v. Bilges (1831), 1 B. & Ad. S47. 

(t) Doe d. EgremontUiarl) v. Courtenay (1848), 11 Q. B. 702, 712. See Zouch 
d. A libot and Hallet v. Farina (176S), 3 Burr. 1794, 1807. As to the efloct of an 
implied surrender, see p. 500, post. 

(a) In this case the law gives effect to the intention of tho parties as appearing 
from their acts, and cures the informality of tho suiTonuer; seo Caiman v. 
HarUm (1850), 9 C. B. 634, n. (a). But the inero cancelling of tho lease does 
not efroct a surrender by operation of law, so as to got rid of the necessity of a 
formal surrender (Hoe d. Uerheley (Eat') v. York (Archhiakoji) (1805), 6 East, 
86 ; Wootley v. Cregonj (1828), 2 Y. & J. 536, 642; IFard (Lord) v. humXty 
(1860), 5 H. & N. 870; title Drbds and Otueh Instedments, Vol. X., p. 410); 
nor is the cancelling prtmd/ucte evidence of a formal surrendor (Doa d. Cortatl 
y. Thomas (1829), 9 B. & 0. 288). Directing the occupier to attorn to the land* 
lord is auflScieut delivery of possession (Gray y. Balia, Field y. Morriaou (1861), 
5 L. T. 395). 

(5) Phene v. Popjdew^ (1862), 12 G. B. (it. 8 .) 334, 342; Easton y. Penny 
(1892), 67 L. T. 290, 292. A delivery up of part of tho premises will bo a 
surrendor as to that part; see Holme y. BrunaktU (1877), 3 Q. B. D. 495, G. A. 

(e) Seo Whitehead y. Clifford (1814), 5 Taunt. 518. Thus there cannot be a 
surrender by a conditional agreement which is not fallowed by the tenant 
giving up possession (Coupland v. Maynard (1810), 12 East, 134, 14^; or by 
an agreement to give up and accept possession in the future (see mown y. 
Burtinahaw (1826), 7 Dow. & By. (k. B.) 603 WeddaUy. Capes (1836), 1M. & W. 
60; see note (p), p. 547, ant^ ; or by an insuffloient notice to quit although 
accepted by the landlord, if the tenant retains possession after the not^ 
(Johnstone y. Iludlestone (1826), 4 B. ft 0. 922; Doe d. MwrreH y. MUward (1838), 
3 M. ft W. 328). 

((Q Grimman y. Legge. (1828), 8 B. ft 0. 324, 325. _ 

(e) Gray v. Owen, [1910] 1 K. B. 622; see title Esxobbsl, Vol. Xm., pp. 
375, 376. note (A). 

(f) 45 & 46 V wt. c. 38 : see Easton y. Penny, eupra. The court cannot set up 
Bgaina lease tliiuionitjSdasurrendered (Niam v. Hxdnman (1844], 2 Jo. ft r«at. 4). 
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• 

There is a delivery of possession sufficient to effect a surrender Swrr. 9. 
when the tenant returns the keys of the premises, and the landlord Surrender, 
accepts them with the intention of changing the possession (fi). But —^ . 

the consent of the landlord to the delivery of the keys is essential, ^gswloa. 
and it is not sufficient that they are delivered to his servant who ^ 
does not return them {h). If there is no consent at the time, the sur¬ 
render is not complete until the landlord takes possession in such a 
manner as to estop him from denying that the tenancy is at an 
end (i). lie does not thus take possesuion by attempting to relet the Aetn <A 
premises^/i-), nor by entering to do necessary repairs (/), ndr by making 
occasional use of a part of the }>remi8es (w). But if, after the 
tenant has (jiiith'd the premises, the landlord relets them to another posaenion. 
tenant, who goes into occupation, this will effect a surrender from the 
time of reletting, unless the landlord gives notice to the tenant that 
the reletting is on bis account (n). 

1061. A surrender by operation of law takes place when the By grant 
lessee takes a now lease from the lessor to commence during the ^t^nt*** 
term of the old lease, even though the new lease is for a shorter 
term than the residue of the old term (o). This surrender is founded 
upon estoppel, and lakes place without regard to the intention of 
the parties. The lessor lias no power to grant tlie new lease except 
upon the fooling that the old lease is surrendered, and the lessee, 
being a party to the grant of the new lease, is estopped (p) from 
denying the surrender. Consequently the acceptance of the new 
lease operates as a surrender of the old one (q ); and the result 
is the same although the new lease is a future lease (?), or although 
the now lease is by parol and the old lease was by deedfs). But it 
is essential to such a surrender that the new lease should be valid 
and sliould take effect at once as a lease; hence, there is no implied 

(t/) Dtidd V. Arklom (1813), 3 M.in, & 0. (572; seo NrUchhoH V. 1‘orttr (1G89), 

2 Voru. 112; eoiiqniio il/inta Royvd- Saiielica r. Magnay (1854), 10 Kxch. 489, 

493. 

(/i) Cttvuau V. ffartiey (1860), 0 0. B. 634, G48; eeo Fwiu'cally. (Troj-e (1860), 

3 C. B. (x. s.) 496. 

(») Oattler v. Ilendfratm (1877), 2 Q. B. I). 575, 0. A. 

(A) Oasiler v. Uetidermi, myra; timilhy. lllaekniore. (1885), 1 T. L. B. 267; 
eeo £alf>ath v. Jlolttrta (1800), 3 Eep. 225 ; but if the landlord puts up a notice 
to let and painte out Iho tfuaut’a name, thin will bo a roauinptioii of possossion 
{rhtui V. l‘t>pi>lcirdl (1862), 12 C. B. (m. s.) 334, 312). 

{£) Swith V. Jihitlmwre, supra ; but the inodo of doing tko repairs may imply 
that the landlord regards the houso as in his own\)('ciipatioii, so os to complete 
the BuiTender {Smith v. Jtobnta (1892), 9 T. L. B. 77, C. A.). 

i m) Oasiler v. lletiderson, supra, 
n) Tl’olb V. Atcheson (1826), 3 Bing. 462. 

o) Dodd y. AtUom, aujyrat at p. 679. An nccoptauce of a now lease of part 
of the demised premises is a snrrendor only of that part {Vamari'm {Karl) ▼. 

ViUebais (1844), 13 M. & W. 313,34‘>). 

( p) Seo title EsTOPFEli, Yol. XIII., p. 375. There can, of course, be no 
implied surrender by an agreement to which the lessee is not a party {Parry y. 

Allen (1590), Cro. Elis. 173; compare Kaaton y. Penny (1892), 67 L. T. 290, 

292). 

(g) Lyon y. Read (1844), 13 M. & "W. 286, 306; Tenner y. Blake, [1900] 1Q. B, 

426; and see the obseiTations on these cases in title Estoppel, Yol. XIII., 
p. 376, note (A). 

(r) Ive's Case (1597), 5 Co. Bep. 11a. 

(•; Dodd y. AcMam, supra ; compare Koquet y. Moor (1852), 7 Exdb. 870. 
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Burroildor by the acceptance by the leseoe of a new lease which is 
void (t), or which is voidable and is in fact avoided (a); or by a mere 
agreement for a new lease (&}, unless, perhaps, it is one which is 
capable of being specifically enforced (c). 

Any arrangement ))etween the landlord and tenant which operates 
ns a frosh demise will work a surrender of the old tenancy; and 
this may result from an agreement under which the tenant gives up 
part of the premises and pays a diminished rent for the 
remainder (d), provided a substantial difference is thereby made in 
tlie conditions of the tenancy (r). But a siu'ronder does not 
follow from a mere agreement made during the tenancy for the 
reduction (/) or increase (z;) of rent, unless there is some special 
reason to infer a now tenancy, where, for instance, the parties make 
the cliango in the rent in the lx)lief that the old tenancy is at an 
ond (h). 

1062. A surrender is also implied when the tenant remains in 
occupation of the premises in a capacity inconsistent with his being 
tenant, where, for instance, ho becomes servant or caretaker of the 
landlord (i). Bnt an agreement by the tenant to purchase the 
reversion docs nut of itself effect a surrender, since Die purchase is 
conditional on a good title being miulc by the landlord {k). 

(/) Doed. Ktfremont {Earl) v. OjHr/fwf?)/(18-18), 11 Q. H. 70*^; 7)fic d. Uifldiilph 
r. racial (1848), 11 Q. H. 713; soe Xoiith d. AhLot and Jlalld v. lUirsma (]7(J.l), 3 
Burr. 1794, 1807; ll V/son v. 6’c»zW/(1706), 4 Burr. 1973, 1980; Daciacn d. 
Bromley v. BUinlfy (1768), 4 Buit. 2210 , 2213. 

(<i) The implied surrender is subjeut tn ati implied condition that the Rnrrender 
ia to be void if the now lease is made void {Ihe d. Enremmit (L’arl) v. Vonrfenay, 
attpra, atp. 712; Enafmi v. Penny (1892), 67 L. T. 290; Zicis v. London United 
Tramwnya, Zfc/,, [1908] 2 K. B. 126, 0. A.; (Jantcrhnry t’orponifion v. 

Cooler (1908), 99 L. T. 612 ; aflirmod (lfK)9), 100 li. T. 597, C. A.); that in, if it 
is void in fato {Urinkley v. APMmn (1893), .32 L. It. Iv. 332). Tho olTeot ia the 
same where the new leahe ia expressed to bu mado in consideratiori of the nur- 
reiider of tho old lease {Kniyht v, ir///inww. [JIMIl] 1 (''h. 256). As to u voidable 
lease, compare ifoe d. Berkeley {Earl) v. Ynrk (.'l/•c/^/^^«//op) (1805), 6 East, 86, 
102; and as to the operation of an oxpn'ss surrender, soe p. 548. ante. 

{h) Foqaet v. Moor (1852), 7 Exch. 870 ; see I/tnnerton v. Stemi (1824), 3 
B. & C. 478, 482. The creation of a new t( nancy in favour of the lessee and a 
third person, who outers and occupies jointly with the losnuo, will oiToct a 
surrender (tA»d.). 

(e) Soe Walah v. Lonatlale (1882), 21 Ch. J). 9, C. A., and p. 367, ante, and 
an agreement for a new lease which is acted on is a surrender of tho old lna«e 
(Be Vonny, JSx parte Vitale (1882), 47 L. T. 480). 

(d) Jones v. Jiridgman (1S7'8), 39 L. T. 500. 

(e) IJolnM y BrunekiU (1877), 3 Q. B. D. 49.>, C. A. 

(/) Cruwley v. VUty (1852), 7 Exch. 319; see Clarke v. Mime (1844), 1 Jo. ft 
Ijat. 723, 729; and oompara EotfUd v. Moor, ewpra, at p. 877. 

(g) Inchiquin {Lord) v. Jjyona (1887), 20 L. It Ir. 474, 479, 0. A. ; see Oeeckie 
T. Monk, Jhe d. Monk v. Oeeckie (1844), 1 Car. & Kir. 307 ; Doe d. Mmck y. 
Oeeckie (1844), 5 Q. B. 841; especially whoro the additional sum tn bo paid is a 
percentage on improyements made by the landlord, and is' not strictly payable 
as rent (Donellan y. Bead (1832), 3 B. ft Ad. 890, 903). 

(/») IMgea y. Lavmaue {IHUY), 18 J. P. 347. 

(0 Peter y. Kendal (1827), 6 B. ft C. 703, 710; Lam}>eri y. M'Donnell (1864), 
15 1. 0. L.B. 136. This involyos doUyery of pussossion to Uie landlord, since 
• servant's imsseasion is tho possession of the master; see p. 340, ante, and title 

MahTKII AN1> SRRyANT. 

(A) Doe d. Cray y. Bfanimi (1836), 1 if. A \V. 693. 701 ; Tarte y. Darlm 
(Wd), 15 M. * w. Wi i AWia v. Wtkjht (1897), 70 I,, 'i*. 532, 0, A. 
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1063> The grant hy the loHSor of a now Ioibo to a third persoiii 8 «ot, s. 
with the assent of the lessee, operates ns a snrrciidcr of the old lease, Snrmidw« 
provided that the old lessee gives np ]) 08 Hession to the now lessee at ^ 
or about the time of the grant of the now lease (1); and the like 
effect is produced when the landlord, with tlie assent of the tenant, with fact’s ’■ 
accepts another person as tenant (m), and such other person takes 
possession (n), unless the landlord reserves' his rights against the 
original tenant (o). llccoipt of rent from a person in possession 
may bo evidence of the landlord’s acceptance of him as tenant, 
whether he is a stranger ( 21 ), or whether he was already in possession 
as undertenant (</). 

• 

1064. The surrender of the term does not destroy the rights of Effect of 
underlesseos. As regards them, and also ns regards third parties snrrendfr on 
generally, the surrender operates only as a grant subject to their 
rights, and the term is treated as continuing so far os is required 
for the preservation of such rights (r). This principle makes it 
necessary to provide for the substitution of a new reversion for the 
leasehold reversion which has been surrendered, and also, in the 
case of a surrender and renewal, for the validity of tho renewed 
lease as against the uudorlessees. Under the lieal Property Act, 

1845 (ft), tho estate of the head lessor (t) is deemed to be the 

(?) ITaJ/ts V. Ifands, [1803] 'J Ch. 7a. Tho chnii^e of pQ8:4PSRioii given the 
notoriety whicJi in neoi’SHory to raise tho e.stoppol ii|mih which tho nunendor 
depuiidn {f-i/oH v. Jiftd (1841), 13 M. & W. 28j, ‘M'O; Vrnvjh v. Itloml (184a), 3 
'V' Lat. 133, ICO); and thin chuTi!>o is essential to the imnlind auiTendor 
V. (Jnit (18.>T), I If. & N. 711); see title RstoppKL, VoI. XIII., p. 37a, 
note (A'). It follows that mcio nugotialions for a lease to a third person do not 
cause a surrt'iider {Dawson v. Lamb (18a2), 3 Car. & Xir. 2<>SI). 

(ml See fVooiicock v. Noth (1832), 8 Uiug. 170 j Doe d. Hull v. Wood (1845), 

14 M. & W. 882; Doran v. Kenny (18891, 3 1. 11. Eq. 148; and compare 
Matbewt V. iSawi/l (1818), 2 Moore (c. r.), 262. Hut there ^ill ho no surrender 
if it is the iiitcMiUon of tlio piirtios that tho Icaso slmll unntinue to exist (Cliff'fnrd 
V. ncilh/ (1870), 11. E. 0. L. 218). "Whero the landlords are executors, accept¬ 
ance of the now tenant by one only will nut sufiiue {Turner v. llardey 0^12), 9 
M. & W. 770). 

(w) nomas V. Cook (1818), 2 B. & Aid. 119; DeeBo v. Bird (1834). 1 Cr. M. & 

R. 31; see Tayhtr v. Chajfnmvi (179a), J'csiko, Add. (,’as. 10 ; Poe d. //it//v. Wootl, 
ttiyra. An exuhnnp'O hetwet'ii two tonaiite who liold under different landlords, 
made with tlio (xmsent of the landlords, operates us a surioiider of tho old 
lenniicioB and the crenlion of a new tenancy as to each holding {Ittes v. Wi'/liame 
(183a), 2 Or. M. & 11.081). 

(a) Dau'awt v. /.nm/i, su/.-ra ; and, ns to vitiation o| Buirouder by fraud, see title 
EsTOl-VKi., Vol. Xirr., pp. 375, 378, note (A-). 

(p) l,aiira»ee v. Faux (1881), 2 E. & E. 435; comp,ore Cii}>rlaiul v. TIatfs 
(1815), 1 Stnrk. 95; and soo note (s), p. 473, ante, 

(g) Harding v. (Jrdborn (1793), 1 Esp. 67. 

(r) ricaeaiit d. Tlaiftonw. Henson (1811), H East, 234, 238; Doe A. Beadon v. 

Vyke (1 S16), 5 M. & S. MO. 164; Pike v. Eyre (1829), 9 B. & C. 909,914; Mdlar 
V.' Wulhius (1874), L. tt. 9 Q. B. 400; seo Co. Iiitt. 338 b; Fbitm v. CalUgari 
{(}. and B.) (1910), 64 ad. Jo. 035; HV/tes v. Syooner, [1911] 2 K. B. 473, 479, 

487, 0. A.; and though a forfeiture destroys the rights of underlessees {see 
p. 531, ante), yet if the lessor accepts a surrender after a caiise of forfeiture nss 
accrued, the above rule prevails and the rights of underlessees ore preserved 
((rV«af Western Bail. Co, v. SmilA (1876), 2 Ch. D. 235, C. A.; (1877) 3 App. Cas. 

185). Apparenilv it is the same although the lasaor has no notice of the 
forfeiture at the date of the suiTender {Barker v. «7ones, [1910] 2 E. B. 32). 

(s) 8 £ 0 Yiot. c. 106, s. 9. 

(tj Ibid., e. 9, refers to •' the estate which shall 4or the time being confer, m 
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reversion on the underlease to the extent and for the purpose of 
preserving such incidents to and obliguilous on the surrendered 
leaBuliold reversion as, but for the surrender thereof, would have 
subsisted. Further, under the Landlord and Tenant Act, 1730 (a), 
where a lease is duly surrendered (b) in order to be renewed, and a 
new lease is granted, the new lease is as valid as if all the under¬ 
leases had been likewise surrendered ; and the respective rights and 
liabilities of the lessee and the uuderlossoes are regulated as though 
the original lease still continued. The new lease passes an 
inniiedinte estate, and not an interes»c tninini only(c); and the 
eilcct is to place all parties, as to every matter, in the same position 
as if no surrender'had taken place (d), but subject, as between tl(t 
head lessor and the lessee, to the terms of the new lease. 

1065. The surrender of the lease slops the accrual of rent (c) 
"Where the lease is by deed with a covenant for papnoiu of rent, 
rent accrued before the surnnidor can be recovered on the 
covenant (/); otherwise it is recoverable on the agreement or in 
an action for use and occupation (//). 

Sect. 3.— Mayer. 

1066. "Where a term of years becomes vested in the owner for the 
time being of tho reversion immediately expectant on the term, the 
term is at law merged in tho reversion (It). Thus a man cannot at 
law be reversioner to himself (i). For this purpose the reversion 
is deemed to be the greater estate, notwithstanding that it is in fact 
shorter than the term ; hcuco a term of 1,000 years can bo merged 


against tho tenant under the [iindorlenHo], tho next vested light ” to the 
premioeR; this is the lovenuon in which the Mirroitdei'ed lease hiiH merged. 

(a) 4 Geo. 2, c. 28, s. 6. The court cuuld not comjH'l u Ruri'etider uf the 
underlease for tho purpose of renewal (f'wV/icofrr v. Aruuti (1700), 2 Vem. 
383). 

(A) These words apply to both an express and an impboil siinondor. 

(c) KedesiaslirdL Hmumimwura for Engliuul v. 'freenicr, [1803J 1 (’h. l60. 

(d) Doe d. Dalkv. Marchetti (1831), 1 13. &Ad. 710, 721; Couaitia v. /'AtVhjis 
(1865), 3 H. & 0. 892, !)01. 

(c) Southwell V. Seotter (1880), 4fl L. J. (q, b.) 356, Upon accepting a_ sm-- 
rouder from an assignee uf the lease, the lossor cannot reserve his rights 
against the leasee (Ctewmk v. Jtichanlaon (1888), 22 L. E. Ir. 535). 

(/) A.-U. T. Cox, DeurceV. A.-(J. (1850), 3 11. L. C’uh. 240, 

\g) Shaw v. Lomas (1888), 59 L. T. 477 ; boo p. 486, ante. 

(li) See Burton v. Barclay (1831), 7 Bing. 745, 746. An ansigninent of the 
residue of tho tenn by the lessee to lessor, though only by way of mortgago, 
is equivalent to a surrender {Cottec v. Rkhardson (18.51), 7 Exch. 143;; and so is 
a reaemise by the lessee to tho lessor for the whole term ( T.oyil v. Laiujfor>i (1777), 
2 Mod. Bop. 174; Smith v. Mafitehack (1786), 1 Term liep. 441); and if rent rs 
reserved, mis is only recovonible as a sum in gms (NmtfA v. Maplfback, supra). 

(*) See Doe d. Rawlings v. Walker (1826), 5 D. & U. Ill, 121. The term and 
the reversion are concurrent estates and cannot exist together. It is different 
where the same man has successive estates, the one following immediately on 
the other; as an estate vur autre vie and a term to commence from the death 
of the cestui que vie; ana os to these there is no merger (i5/d.}. Hence, if the 
lessee grants to his sub-lessee the residue of the term from tho determination of 
the sub-lease, the sub-tenn is not merged in tho residue of the head tenn (Uydi 
V. Warden (1877), S Hz. I>. 72, 84, 0. iL). 
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in a reversionary term of 600 years (/c). Where the tem merges Swrr. 9 . 
the covenants attached to it are extinguished {1). Meiger« 

But in equity there is no merger where the reversion and the j, 
term are held by the same person in different rights, where, for ° 

instance, the reversion is vested in him as administrator, and the 
term beneficially (/a). Even when they are held by the same 
person in the same right, the question of merger is governed in 
equity by the intention of the parties, and there is no merger if it 
is intended that the term should be kept alive(n): the intention 
need not be express, but may he implied from a consideration of 
what would bo for the advantage of the parties Q)). 

The equitable rule prevails in all cases (p). Moreover, the Equitable 
merger of a term docs not in equity destroy restrictive covenants 
which are attached to it (q), 

1067. The merger of a term in the reversion formerly destroyed Effect oi 
the covenants in a sub-lease (r) ; but now the head lessor becomes “wger on 
the immediate reversioner on the sub-lease, and is entitled to the ^ 
benefit of the covenants (s). The assignment of the residue of a 

term which has in fact merged may operate to create a new term 
for the same length as such residue (0- 

Suer. 4.— Disclaimer. 

1068. W'here leaseholds are vested in a bankrupt, his trustee in Disclaimer ii 
bankruptcy may disclaim the property by writing signed by him at bankruptcy, 
any time within twelve months after the first appointment of a 

trustee, but the period may be extended by the court; and if the 


{k) Bac. Abr., tit. “Loa^'H and Torma for Years” (S.) 1 (2), p. 876; Stephens 
V. liridgea (1821), Madd. & G. 66. 

(?) S(M Dgiievor (Lord) v. Tenwtut (1888b 18 App. Cas. 276. 

(wi) Chatnbera v. Kivgham (1878). 10 (:h. I). 748. There was no merger at 
law if tbo iiitoi'osts wore beld by one person in diiforeut rights, at any rate if 
the union was nut due to Ins own aut {Lady) v. Sleay (i611), Jac. 
275; Jmua v. Jkioica (I860), 5 Ji. & N. 766; aiHrmcd (1861), 7 If. & N. 507, 
Ex. Gh.). 

(n) This principle ia more naiially operative in leapect of ohargea. but it 
appliea also to estates {Capital and Counties Bank, Ltd. v. Bhvdea, [l!S)31 1 Ch. 
631, 0. A.). 

(o) Forltea y. Afvffatt (1811), 18 Vea. 384, 390; Ingle y, Vaughan. Jeiikins, 
[1900] 2 Ch. 368; and comparu Thdluaaon v. Luldard, [1900j 2 Cb. 635. 
Merger ia aometimee avoided by taking a conveyutce of the term to a tmstoo 
(Belaneif v. Uetaney (1867), 2 Oh. App. 138). But the inseriion in the con¬ 
veyance to the lessor of a declaration against merger is equally effectual; and 
see, generally, title Eacrar, Vol. XIJI., p. 146. 

(w) See Judicatme Act, 1873 (36 & 37 Viet. c. 66), s. 25 (4); and title Eqi?IT 7, 
Vol. XIU.. p. 146. 

(o) Birminghnin Joint Stock Vu. v. Lea (1877), 36 L. T. 843; see FiggoU 
V. Stratton (1859), 1 De G. F. & J. 38; Jay v. Jiichardaon (1862), 30 Beav. 568; 
Craig v. Orter, [1899] 1 I. B. 258, 0. A.; though possibly the aurrender 
extiuguiaheB provieiona inaerted in the lease for the beiieht of the leaaor {Dyneoor 

aoir __ ffy ____ _ . _j_ nr%e%\ _ ____ _ 




(r) Welh V. BuuM (1789), 3 Term Kep. 393. 

(«) Beal Property Act, 1^5 (8 & 0 Viet. o. 106), a. 9, which appliea equally 
to surrender (see p. 651, ante) and to merger; and compare Ck>nveyancmg and 
Law of Property Act, 1881 (44 db 45 Viet. o. 41), b. 10. 

(Q CMee v. Rkha^aon (1851), 7 Exch. 143; and compare noto(&), p. 652, 
mJu. 
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property has not come to the knowledge of the trustee within one 
month after the first appointment, the period of twelve months 
runs from the time when he first became aware of its existence (a). 

Sect. 6. —Action for Dotthle Rent or Double Value. 

Sub-Skct. 1 .—Double Jient. 

1069. If a tenant {b) gives notice to quit (c) at a time mentioned 
in the notice, and dues not deliver up possession at the time so 
mentioned, he is liable (d) thenceforward, during all the time that 
lie conilnnes in possession (c), to pay to the landlord double the 
rent payable under the tenancy. The landlord has the same 
remedies for the double rent as he had, prior to the notice, for the 
single rent (/). But the tenant may leave at any time and stop 
the double rent without giving a fresh notice to quit(£)f). 

Sub-Sect. 2 .—Double Value. 

1070. If a tenant for any term for life or years (Ji), or any iiorson 
who gets possession of the premises under or by collusion w'ith such 


(a) Hantrupb-y Act, 1S83 (40 & 47 Viet. c. 6‘2), r. 5i'» : Bankruptcy Act, 

1890 (.i3 & 54 Viet. c. 71), 8. 13; sco title Bvnkruptcy axd Jnsocvenoy, 
Vol. 11., pp. 155, 191; and ua to the ulfact of the diacluiiiicr, aa to louvo of thu 
court to diticlaiin, aa to urdora veating the diauhiimed pinperty in other pertionH 
interohtod, and ua to the righta of pcraoiis injured b}' (Ii.suluimeT, aeo ibui., 
pp. 192— 196; and as to the proof for rent, see ihitl., pp. 209, 221. Whero the 
right to remove fixtures depends on tho terms of the leaM*, the triintco cuiiuot 
remove them after disclaimer, since this puts an end to all the provision.^ of tlio 
lease {Re Lutham, Dai j/arte Ulegy (ISSl), 19 Ch. D. 7, U. A.) ; roc Ue Luviea, 
D'x jmrte iite]ihena{lHn), 7 Ch. D. A. (decided under tho Ilaeknipfcy A''t, 

1809 (32 & 33 Viet. c. 71), fl. 23), AVIicio an aviigniMetit is an act of bunkrujitcy 
aud the trustee disclaims, the assignee is hiililu f<»< tout acctiicd duo before the 
adjudication in bankruptcy {isktH v. Pope, [1902J 1 K. li. ('. A.). .\n order 
▼estiiig the disclaimed pi'operty in a uiurigitgue by suii-duinUfi may iuc.1 ado a pai t 
of tho demised premises which is not iucnulod in tJio mortgagp (Rr Hot mm, 
KxfMrte Aeliwtitlh, [1908]2K. 11.812). h’orfoini nf flisel.iimor, see Kuo 3 ’oloiKi>diii 
of li'orms and Precedents, Vol. Vll., pp. 707 rt Mtj. 

(b) Tho statute (see note (U), in/ra) applies to all tenants, includ.ng weekly 
tenauta, who have power to defonunie tho loeaucy by iiotico; Pnllivauv. RUbup 
(1826), 2 0. & P. 359, contra, was decided on tho ernmeous assumption that the 
statute was similar to the J.iandlor'1 and Tenant .-Vet, 1730 (4 Geo. 2, c. 281,8.1; see 

{ ). 555, poet. There are material dibtinclionH between the two statutes, and tho 
atter stetute must lie cuitslrimd by itself {JohvsUme v. Ilndleatoue (1825). 4 B. & (J. 
922, 931; compare Cutting v. Derby (1776), 2 VYm. BL 1075, 1077 ; Tmmina v. 
Ao«ifM«n(1764), 1 Wm. Bl. 633). 

(c) The uotiue may be verbal or in writing (Z'tmmtns v. Rowliaon, siijirul: but 
it must be certain ; a uolico to quit upon u contingency will not do, although 
the contingency happens {Farruuee v. KlkingUm. (1811), 2 Camp. 591, 592i; 
and see title Distress, Vol. XL, p. 159, note (A). In prucoediogR founded ou tlie 
Htatute the terms of the tenancy and of the notice to quit must be so shown 
tliiit the tenant’s power to dcteiuiine the tenancy by notice, and the sufficiency 
of the notice, may appear {Tiumberatonev. Dnhoia (1842), 10 M. & W. 765). 

(d) By Ihe Distress for Bent Act, 1737 (11 Geo. 2, c. 19), s. 18; soe title 
IhsrHESs, Vol. X(., p. 159. 

(rj See Aium. (1773), Lofft, 275; Booih v. Mae/arlane (18.'5l), 1 B. & Ad. BO-t. 
(/) Sue Timmins v. Kowlmon, attpra; ijoithby v. A’ri-im/(I .so8), 9 MiiRt, 310, 
314 ; Uimhmtone v. Dnbuia, mipriu 
' (y) Itwdh'V. JUanfarluitf, loipiu, 

(A) A tenant from yeui*^ to year liolds fur u “ toriu ” (see Dae d. Untl v. Wwiti 
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tonnnt, wilfully (i) hoM« ovoi' tlio preiuistm uftcr tlio cleterminatioTl 
of the term, and after doiuaiid niado and notice in writing given 
for delivery of possession (A) by the reversioner or his lawfully 
authorised agent (f), the person so holding over is liable to pay to 
the reversioner at the rate of double the yearly value of the 
premises (m ); and against this penalty there is no relief in equity. 
The notice may be given either before (n) or after (o) the determina¬ 
tion of the term, and it is not necessary that the demand and notice 
should be distinct (p). Moreover, a notice to quit involves in 
itself a demand for possession, and is a sufficient notice under the 
statute (q). 

1071. The action for double value can be brought only by the 
landlord or roversioner (r), and lie can bring it notwithstanding that 
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(IS-la), 14 M. & W. 682, 086) and the Rtutnte apjilioB to such a tenant (soe 
Rl/alL V. /iirli (1808), 10 J'liiat, 48) but not to a wc-ekly tenant {Lhiyd v. HoulH-e 
(1810), 2 Camp. 45.i) or othor tenant fur less than u year (Wilktriavii t. Hull 
(18:i7), 3 IJinp. (N. c.) 508). 

(t) The statute does not. apply where the holding over is under a bondJide mis¬ 
take or under a fail- claim uf liglil:; it must be cuntum:iciou.s in the sense that tiie 
tenant knows that he has no right to keep possession (li ro/Af v. Smith (1805), 
uEsp. 203; Soulabif v. AVouir/(1808), 9 Eaht, 310, 313; Hirst v. //urn (18-10), 
6 Kl. & W. 393 ; Swin/en v. JUicoti (18(il) 6 H. & N. 8-16, Ex. Ch.; Ilniolinaon v. 
Marriott (1807). 16 Ti. T. 207). lioiico it does not apply where a sub-tonant 
over witliout the consent of tho tenant [Itands v. Clark (1870), 19 
VV. R. 48). 

(A) The tenant is nut bound to give up possession till the end of the lust day 
of the term, see p. 440, ante; hence a notice under the statute to give up 
noHscssiun ut noon uu the lust day is bad (/^ir/e v. More (18.30), 15 Q. 11. 684). 
]<'or a form of notice demanding pussessiuu and daitnlng double valuo, see 
Encyclopiudiu of Eornis .md I’l-oc^ents, Vol. Vll., p. 688. 

(f) A receiver under a mortgage deed, with power to give notice to quit 
(7VWe V. Warrtti (1838), 8 Ad. & El. 582), and u receiver appointed by the 
court (If'tVAi'HSon v. CoUctf (1771), 5 Burr, 2694) uro agents lawfully aiithu- 
lisfldto give a notice under the statute. As to receivers, generally, see title 
]tt ICO GIV K KS ■ 

(m) By the Landlord and Tenant Act. 1730 (4 Geo. 2, c. 28), a. 1. 

(n) Cuttimj V. Derby (1776), 2 Wm. Bl. 1075; Memugrr v. Arinairony (1785), 
1 Term Bx;p. 53. 

(o) Cobh V. (1807), 8 blast, 358; but the Lindlui-d must not in tho 

meantime have done any act recognl>«ing the ceiitinuance of the tonaney 
(t'A/ii., at p. 361). • 

(p) Wdliiusoiiv. Volley, suiira. 

(q) See Mfssrnyer v. Arvmtrony, eitpra; and for this purpose a notice given in 
tho usual allcruativo fornt (sue p. 450, antt;) will snUioo, though if there is 
doubt os to tho (ustual time for quilting, this may prevent tho holding over 
from being wilful {Hirst v. Hern, mpra, at p. 395). But u notice to quit wiiich 
requires posscss<iou (o bo given before Uio dclorminatiou of tho term will nut 
sulhce {Cage v. More, supra). 

(r) Bee Harrourt v. Wyman (1849), 3 Exoh, 817. It cannot be brought by a 
lessee under a future lease to commence after the determination of the first lease, 
since siudi future lease does not pass the reversion {Bhtch/ord v. Cole (1858). 5 
0 . B. (K. b.) 514). One tenant in common can bring an action for the double 
value of hismoiotyCCWff’njrv. Derln/, <N;>ra); but tenants in common cannot sue 
iointly unless there has been a joint demise (Wilkinson v. Hall (1835), 1 Bing. 
(It. 0.) 713; see p. 343, ante). An action for acmblo valuo cannot bo bniughtby 
tbe ^ministrator of tho landlord’s executor until ho htvs takon out administration 
de bonis non to the landlord, notwithstanding that the tenant bos attornou to him 
{Tingrey v. Brown (1798), I Bos. & I*. 310), 
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he has oblained jadgment for recovery of poBsessiou («). If the 
amount claimed does not exceed di;100 it can be brongbt in the 
county court(t), otherwise in the High Court, but double value cannot 
be distrained for (a). The double value is reckoned from the deter¬ 
mination of the tenancy, if the notice was given before the detoi-' 
inination (ft); and from the giving of the notice, if given aftor- 
\Yards (c); and is calculated on tlie yearly value of the premises, 
and not also on the value of incidental advantages (</). Tf tlie land¬ 
lord acco])ts a single rent for iho period covered by his claim to 
double value, it is a question of fact whether lie has waived the 
claim, or whetlier.he takes the amount of the single rent in part 
satisfaction of it (<’)• 


Part XIII.—Delivery and Recovery of 

Possession. 

Sect. 1.— Entnj. 

1072. A lease usually contains a covenant on iho part of the 
lessee to deliver up the premises on the determination of the term. 
In the absence of such covenant or of any express stipulation, the 
tenant is under an implied contract to restore possession to the 
landlord (/). The damages for broach of this express or implied 
obligation are not the value of the land but the real damage 
Bustained by the landlord (0). This will include tlie rent of the 


(a) Since tbo action is for double value, not doubln rent, it dooH not rccn^iiiHe 
a tenancy in the let^oe {Smtlahif v. Neohig (1808), 9 East, 810). The hoad-itutu 
to Wright v. Smith (1805), 5 Eap. 203, contra, appears to bo emmoous. As to 
proceedings for recovery of pobsession, see j). 55S, post. 

(<) County Courts Act, 1888 (61 & 52 Viet. 0 . 43), b. 6 G; County Courts Act, 
1903 (3 Edw. 7, c. 42), s. 3; llV^-Atm v. Lee (1848), 12 a H. 521; and see 
title CouKTY CouETS, Vol. VUl., p. 428. 

i a) Timmins v. Remlism (1704), 1 ^Vlu. Bl. 533, 535. 
bS Soulsbg v. Neving, sni ra. 

e) CM V. Stokes (1807), 8 East, 358, where it was also held that single rent 
could not he recovered for the interval between the expiration of the term and 
the notice. 

(d) JH.g., the value of the supply of steam power incident to a tenancy of a 
room in a factory {Hobmson v. Leamyd (1840), 7 M. & W. 48). 

(e) Eyall v. Rich (1808), 10 East, 48, 52; see Doe d. Cheny v. Batten (1775), 1 
Cowp. 243, 246 ; and compare Rawlineon v. Marriait (1867), 16 L. T. 207. 

(/) Henderson v. fi'gutre (1869), L. U. 4 Q. B. 170, 173; see Harding v. 
Crethom (1793), 1 E^. 67. The rule applies where the lease is determined by 
eurrender {ffArcy v. Castlemaine (Lord), [1909j 21. B. 474, C. A.), lie tenant 
oannot by the use and enjoyment of the demised land squire against the 
landlord an easement in it distinct from such use and enjoyment (Oitfram v. 
Maude (1881), 17 Ch. D. 391, 404); see title Easekents AND PnoFlTO A 
rHENSBE. Vol. XI., p. 263. 

(y) irotson V, Lane (1856), 11 Exch. 769, 774. Where one of two joint 
tenanta holdB over, both will be liable if the other nnsents to the holding over, 
bat otherwise only the one who holds over (Christy v. Tanc/rtd (1843), 12 M. & W« 
816, Ex. C^.; lhaper v. Cro/U (1846), 16 ^ & W. 166). 
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premiseB during the time the landlord is kept out of possession (h ); 
the reasonable damages and costs incurred by the landlord in respect 
of claims against him naturally arising out of the tenant's failure to 
deliver possession(t); and also, where an undertenant is in possession, 
the coshi of an action brought against him to recover possession (k). 
The landlord can sue for the recovery of chattels which fonu part 
of the demised premises, and which heve been wrongfully removed 
during the tenancy (1). 

1073. Where the tenant fails to deliver up possession, the 
landlord^ is entitled to re-enter and take possession, subject only 
to certain statutory restrictions (m). Thus he can re-enter where 
the tenant has abandoned possession (n), or where ho can effect 
the entry peaceably (o); and even if he enters forcibly, and 

(h) TIenderaon v. Squire (1869), L. E. 4 Q. B. 170, 178. 

(t) Whore, for iuetunce, he hua coiitradod Lo let the prarniaos, but cannot 
ploco the new tenant in poasessioii {/irandeq v. Clmlei'tou (1867), 2 C. B. (x. 8.) 
6921. 

(k) nmJeri>on ▼. Squire, supra. While an uiiJorlossoe wrongfnllr reui.ni]ia 
in occupation, the loasor can treat the loasee as still in posscHxion {ffanUug v. 
(Jrethom (1798), 1 Esp. 57; compare Jtoe v. IVti/ge (1806), 2 Hoh. & P. {s. it.) lUiO), 
and con tecover rent from him for the poriod of the underle>«sec’8 occupation 
(/bis ▼. Richardeon (1889), 0 Ad. & El. 819). If tho lessee arranges to con¬ 
tinue his tenancy, the unuerlesaee, if he remains in possession, will iuiU4lly be 

fS lresumed to continue the undertenancy so as to lie hahlo to the lessee for rent 
Levy V. Lewie (1K61), 9 C. B. (N. s.) 872). 

Pefre v. Farrera (1891), 61 L. J. (cil.) 426. 

i) /.e., those imposed by the statutes of Forcible Entry:—stat. (1381) .5 Bic. 
2, st. 1, c. 7 (which provides that entry sliall nut he made with a strung bund, 
or with a multitude of people, but only in ponconblo and easy niannor); stut. 
(1391) 13 Ric. 2, c. 2 (which empowers the justices (see title Maoistuate-s) to 
punish forcible entry); stat. (1429) 8 lieu. 6, c. 9 (which applied the earlier 
statutes to both foruiblo entry and forcible detainer, and empowered iho justices 
to cause the party forcibly turned out to be put back in possession); and see 
stab (1588-9) 31 Eliz. c. 11 ; stat. (1623-4) 21 Jac. 1, a 15 (restitution in the 
case of lossoos for years); see R. v. Wannop (l'i54), Say. 142. Forcible entry is 
“ entry with a strong hand, with unusual weapons, or with monace of life or 
limb ” (3 Boo. Ahr., lit. “ Forcible Entry and Detainer,” 7th ed., 716; JIari-ey v. 
lirydgea (1845), 14 M. & W. 437). Violence to a building, iis well as to persons, 
may constitute a forcible entry (3 Bac. Abr., til. “ Forcible Entry and Dotninor,” 
7th ed., 717 ; 1 Uawk. F. 0., 8^ ed., 501); but not the mui’e removal of locks 
or bal'd, provided there is no breach of the peace (iri/bunis v. Taperetl (189'J;, 8 
T. L. It. 241). The use of force after the entry. %t before complete j>osaerii>ion 
has been obtained, turns n peaceable into a forcildo entry (13 Vin. Abr., 2ud ed., 
380 ; 3 BaC. Abr., tit. “ Forcible Entry and Detaiuor," 7th ed., 716 ; Edwick v. 
Hawkea (1881), IS Ch. D. 199). It has been held that then^ cannot be a forcible 
entry on a tenant atwillor at suft'eraiice (R, v. IVeatly and Walker (1669), 2 Keb. 
495; R. V. Dorny (1700), 1 ijalk. 260), but this is doubtful; compare 1 Unwk. 
P. C.| 8th ed., 303. Af^ a peaceable and complete entry by a person with 
right, a forcible muiiitenanee of pussession is nob a forcible detnincr; it is only 
aioruible detainer where a person who has entered, whether forcibly or not, 
without right, or who, having right, has entered forcibly, withholds possession 
from the former possessor (R. v. Oakley (18321, 4 B. & Ad. 307). There is no 
forcible detainer after three years from entry (stat. (1429) 8 Hen. 6, o. 9; stat. 
(1388-9) 31 Eliz. c. 11). 

(b) See Lareg v. Amr (1802), Peake, Add. Coe. 210; v. Uainforih 

(1828), 8 B. ft 0. 4,6. 

(o) William v. Taperdl (1802), 8 T. L. B. 241. A more trespasser, who has 
not been in occupation long enough to establish his own possession, can ho 
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Lanj)1(iui» anh Tknvnt. 


.Brot. 1. ig thud tiiililu to criminal pvon'odinf^B iiiulur tbo Ktatiitos, 

£ntr7. yot llio tuiuint has uo civil roinody ivgaiudl him iu rospocb of the 

entry (p), though the tenant can recover daiaage.s lor injury 
to himself, or his family, or his propei-ty in the courso of the 
entry (g). If, however, the entry is peaceable, the landloril is not 
liable for damage to goods which are unlawfully on the 

premises (?-)■ 

Sect. 2.— Action. 

Sub-Sect. 1. — In the IJu/h Oouri. 

1074. PosBOBsion is recovered in the High Court by means of an 
action for recovery of land(j), with which may he joined a claim 
for mesne profits (f). Where the term has expired by lapse of time, 
or has been duly determined by notice to quit, or, in ibo case of a 
tenancy at will, by determination of ibo will (ii), or has become liable 
to forfeiture for non-]iayment of rent, the writ may be specially 
indorsed (a), and then judgment can be obtained summarily (li), 
unless the defuncUnt obtains leave to defend. Judgmont may include 
mesne profits up to the date on which the landlord obtaiihs 
possession (c). But this iiroeeduro is not available where the 
tenancy has been determined by surrender (d), or by forfeiture 
otherwise than for non-payment of rent (c). Nor is it available 


Action to 

recover 

poesession. 

Sumnmry 

procedure. 


ejected by force, provided uo xKirsoual injxiry is done to biiii (.Staff v. Itrumn 
{MaWtm) A Co. (ISS-l), 51 L. T. 746) ; and tteo title TiiiChi> vss. 

(p) Beddall v. Maitland (1881), 17 Cb. B. 171; Ikailiti v. Mair (1SS2), 10 
L. B. Ir. 208, 211; see Taunton v. Costar (1797), 7 Term Jlcp. IIJI; Timur v. 
Afeymotf (1828), 1 Bing. 158; Kamnayh v. Otid</e (181-1), 7 Man. & t>. 816; 
Davison v. Wilson (1848), 11 Q. B. 890; IJnrliuy v. Jieail (1850), 11 Q. B. 90-1 ; 
Fallen v. lirewtr (1859), 7 0. B. (u. s.) 371; JUadcs v. Hiffijs (i861), 10 0. B. 
(n. S.) 713 ; and as to the nature of the possession given by u forcible entry, see 
Lotos V. 'Td/ord (1876), 1 App. CJas. 414. 


}/d4jes (1845), 14 M. & 


(a) This replaces mo action of ejectment (see Oledhill v. Hunter (1880), 14 
Cb. 1). 492) ; soe title Action, Yol. 1., pp. 34 cf sea., 44 ef soi. 

U) E. S. 0., Ord. 18, r. 2. 

(u) Including a tenancy bt will created for mortgage purposes IDauhttZ y. 
Lavington (1884), 13 Q. B. D. 347 ; Hall v. Comfort (18H6), 18 Q. E. B. 11 ; 
Jerred y. Edward* (1891), 92 L. T. Jo. 8; Kemp y. Lester, [1898] 2 Q. B. 
162,0. AA 

(a) B. S. 0., Ord. 3, r. 6. As to the indorsement, see Hanmer y. Clifton, 
[1894] 1 Q. B. 238. This in practice replaces the summary procedure under the 
Common Law Procedure Act, 1852 (15 Se 16 Yict. c. 76), ss. 213, 214, founded 
on stat. (1820) 1 Oeo. 4, o. 87. 

(b) E. a 0., Ord. 14. 


(c) Southport Tramways Go. v. Oandy, [1897] 2 Q. B. 66, 0. A. It is 
immaterial that the plaintiff has claimed too much by liia writ, or has in fact 
claimed on a wrong basis, where, e.o., the tigui-e is based on double value, 
provided the writ does not show this 

(d) Doe d. Tindal y. Boe (1831), 2 B. & Ad. 922; docidod on stat. (1820) 
1 Oeo. 4, o.„87, BS. 1, 4. 

(e) See Bos d. OvnAey y. Shar^ley (1846), 15 M. ft W. 658; Manmgh y. 
UMl, [1884J W. N. 34; Arden y. Boyce, [1894J 1 Q. B. 796, 0. A. The 
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where^ the clftim involves proof of devolution of the title to the 
reversion. The plaintiff must either bo the original lessor, or his 
title must depend on estoppel, by payment of rent or otherwise (/); 
and the facts out of which the estoppel arises must not be in 
dispute ig). 

Where the writ is not specially indorsed, or where the defendant 
gets leave to defend, the action will proceed as an ordinary actif)n 
to recover possession of land (h). A mortgagor entitled to 
possession can sue in his own name, if the mortgagee has not given 
notice of his intention to take possession (i); but usually the 
plaintiff must have the legal title in himself Judgment for 
recovery of possession will be enforced by writ of possession (1). 

1075. Tf the tenant is sued for possession by a person claiming 
adversely to the landlord, he must give notice to the landlord (»«), 
and the landlord can then obtahi leave to appear and defend (tt). 

Suh-Sect. 2 .—In the County Court. 

1076. The landlord may, in some cases, recover possession in the 
county court either by an action of ejectment or by an action for 
recovery of possession (o). 

Sect. 3. —Procedvre before Magialratea. 

1077. Where a house, land, or other cor*>oreal hereditament has 
boon held on a tenancy at will or for a term not exceeding seven 


S i-ocoAure was exteiulod to forfoiluro for non-payment of ront by tho B. 8. C., 
annary, 1U()2. 

(/) Cttsey V. IlelUnr (1880), 17 Q. B. D. 97, 0. A.; see Guinness v. Cara/ier, 
[HUM)] 2 £. k fl03. 6. A. 

(j) i/iiflM V. 8Vonc, [ISfl'l] A. C. 122, P. (J. 

(A) As to servica of tho writ wlioro the promises are vacant, see R. P. C., 
Ord. 9, r. 9; as to servico out of tho jurisdiction, see li. S. C., Old. 11, r. 1 (a); 
Ayneio V. Us^er (1884), 14 Ci. B. J). 78. 

(/) Jndioaturo Act, 1873 (3G A 37 Viet, c, 66), s. 2o (5). But if the lej^al estate 
is in the mortjiragoe, the moii^agor cannot exem'so the right of forfeiture fur 
hrench of covenant and then sue for possession in his own name {Matthews v. 
Usher, [1900] 2 CL B. A35, C. A.; compare Turner v. Walsh, [1909] 2 K. R 
484, C. A., and see p. 596, post). 

{k) In ejectment the legal title must as a rale be before the court, if the 
equitable title has not been clearly estahlishod (sc* AUen v. TFoodt (1893), 68 
L. T. 143, C. A.) though ifthe equitable title is clear this may not lioueceasai-y 
(Antrim Land, Building, and Investment Utt. v. Ntrioaft, [1964] 2 I. R. 357, 
0. A.D Wt a landlord usually lias a legal title by estoppel. 

(1) k 8. 0., Oi-d. 42, r. 6; Ord. 47, rr. 1, 2; and see title ExEOU’now, 
Vol. XIV., p. 78. The writ may be iAsued notwithstanding that the landlord’s 
estate has terminated, unless this would be unjust aud futile (Knight v. Clarks 
(1885), 15 a B. D. 294, 0. A.). 

(n») Common liaw Procedure Act, I8.'>2 (13 dc 16 Viet. c. 76), s. 209 j see 
Crocker v. KothergiU (1819), 2 B. A Aid. 652. 

(n) B. S. 0., Ord. 12, rr. 26—27. The landlord must rely only on his own 
title, and cannot set up any defect in the plaintiff’s title as iqtainst the tenant 
(])oei d. Dai-ies v. Creed (1829), 5 Bing. 327; Dae d. Mce v. Litherland (1836), 4 
Ad. A El. 784). 

(o) See title CouwTr Pouht.s, Vol. Vlll.. pp. 435, 430. As to joinder of 
o.iiises of action, .^ee ibid., p. 456; as to service, ibid., n. tU'J; odd aa to appeal^ 
ibiil, p. 602. 
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years, eiiiher rent free or at a rent not exceeding £20 a year, and 
upon which no fine has been made payable, and the term has 
ended or has been duly determined by a legal notice to quit or 
otherwise, and the tenant or occupier neglects or refuses to give 
np possession, the landlord can recover possession summarily 
before the justices, by statutory proceedings (p). For this pur- 
pose he must serve (g) on the tenant or occupier a written 
notice in the statutory form (r), signed by himself or his agent («), 
of his intention to proceed under the statute; and if at the hearing 
the tenant or occupier does not show cause to the contrary, and the 
landlord gives evidence of his title to relief (t), the justices in petty 
sessions, or any two of them, or a stipendiary magistrate (a), may 
issue a warrant to the- police (b) commanding them, within a period 
therein named, hot less than twenty-one nor more than thirty clear 
days from the date of the warrant (c), to enter (by force if needful) 
and give possession of the premises to the landlord or his agent. 
The procedure does not affect the tenant's rights as outgoing tenant 
under the custom of the country or otherwise (d); nor during the 
twenty-one days is the lessor precluded from exercising his common 
law right of entry (e). If the landlord is not in fact entitled to 
enter, the warrant does not protect him from an action of trespass; 
the obtaining of a warrant may be treated as a trespass, and, on the 
tenant giving security for costs, the execution of the warrant can 


{p) Utider the Small Tenements Becovorr Act. 1838 (1 & 2 Viet. c. 74), s. 1. 
For the statute to apply there must he the relation of landlord and tenant 
between the parties (freift v. Fordred (1868), 32 J. P. 804; liroion y. Nmimanh 
(1875), 40 J. 1*. 212). T^e premises are within the statute if the rent is loss 
than £20. although the tenant has agreed to i>ay collateral sums, such as 
rates and taxes, which bring the annual payment to mora than £20 {Re 
itichmond. Juatiren (1893), 10 T L. B. 68). As to the general procedure before 
justices, see title Maoistrates. 

(o) As to service of the notice, see Smidl Tenomente Becovery Act, 1838 
(l & 2 Yiot c. 74), B. 2; the notice murt bo road to the person on wnom it is 
served, and its purport and intent explaiued. 

(r) ISmalJ Tenements Becovory Act, 1838 ^ A 2 Yict. c. 74), Schedule. The 
statutoi'y form should be strictly followed, and should state the pluoe where the 
application is to be made {Ddatuy v. Fox (1856), 1 C. B. (x. B.) 166). For form 
of notice, see Encyclopiedia of Forms and Prec^ente, Yol, Yll., p. 689. 

(<) If the justices nud as n fact that the person who signs the notice and 
applies for a warrant is the duly authorised agent of the landlord, this finding 
will not be interfei-ed with {R. v. IJoplnm (1900), 64 J. F. 454). 

(f) 7.e., evidence of (1) the holding and of the expiration or other determina¬ 
tion of the tenancy; (1^ where the title of the landlord has accrued since the 
letting, the right by which he olainm possession; (3^ service of the notice; and 
(4) the neglect or r^sal of the tenant or occupier. If these matters ore 
proved, the jurisdiction of the justices is not ousted by the tenant alleging title 
m a third person (Bees v. Daviee (1858), 4 0. B. (x. B.) 56). 

(a) See Stipendiary Magistrates Act, 1858 (21 ft 22 Yict. o. 73), s. 1 ; and see 
title Maoistbates. 

(b) The warrant can only be issued to the police (Jones v. C/iapTnan (1845), 14 
M. & W. 124); as to the defence to an action against persons acting in aid of 
the police, see Edmunde v. l^mntger (1845), 7 Q. B. 568. 

(e) These periods must be strictly o^rved, and tlie magistrates CAnnot 
sii^nd the issue of the order for a atfitod period (B. v. HopMna (1900), 64 
J. F. 454). 

(d) Small Tenements Becovery Act, 1838 (1 ft 2 Yiot. c. 74), b. 1 (proviso). 

(e) Jonet v. Foley, [1891] 1 Q.B. 780. 
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be stayed until judgment in the action of trespass (/). If the Ssor. S. 
landlord has lawful right to the poSHession of the premises, he is Procedure 
not to be deemed a ti'espasser by reason of any irregularity in the before 

proceedings under the statute, but the party aggrieved can bring Magie- 

an action to recover the special damage which he has suffered (^). tra^ 

1078 . Where premises are deserted, possession can be recovered Recovery of 
under statute (/t), where (1) there is a tenancy of lands, tenements, deserted 
or hereditaments at a rack-rent, or at a rent of full three-fourths P'®”***- 
of the yearly value of the premises; (2) there is a half-year’s rent 
in arrear (0 ; (3) the tenant has deserted the premises and left i737. 
them uncultivated or unoccupied (k); and (4) there is no sufficient 
distress to meet the arrears of rent. 

Two or more justices, at the request (f) of the landlord or 
bis bailiff, view the premises {m), and aifix a notice of a second 
view to take place not sooner than fourteen dayB(n). If on the 
second view the tenant does not appear and pay the rent in arrear, 
or if there is not sufficient distress on the premises, the justices 
may put the landlord into possession (o), and the lease, as to any 
demiso therein contained only, is thenceforth void. An appeal 
lies to the judges of assize (u). A successful appeal gives no action 
for trespass against the justices provided the statutory procedure 
has been followed {b) ; though the landlord is liable if he has 
improperly procured the interference of the magistrates (c). 


Sect. 4.— Kncroachmcnts. 

1079 . Where a tenant encroaches upon waste—that is, uuiuclosed Benefit ol 
—land adjoining his holding, there is, in the al}.sence of evidence of 

(/) Small Tonemonts llocovon- Act, 1R3S (I & 2 Viet. c. 74), t». .3, 4; 
DarliiKfttinv. Pi-Urhard (1B42), 4 Man. & 0-. 783; see Plittcrs v. Allfrey (1874), 

L. li. io 0. r. 2 y. 

(y) Small Teiioments I!<*c<»ver 3 ' A«-t, 1838 (1 & 2 Viet. o. 74), s. 6; Delaney v. 
f'W (1857), I C. ]i. (n. 8.) 1(58. 

(h) the Distrebs for Kent Act, 1737 (11 Cheo. 2, c. 19), s. 16. 

(t) The Doaerted Tonemeiita Act, 1S17 (57 Geo. 3, c. 52), altered the period ot 
arrears from one year to half a year. It is not necessary that the landlord 
should have an express power of re-entry {ibid .; see E-lioardt y. /Mgea 
(1855), 15 C. B. 477, 490; compare Exjnirte Pilton (1818), 1 B. & Aid. 369). 

! fc) Ex parte PHUfn, mpra. 

1) The i-oquest neod nut bo on oath {Uaalcn v. Carew (1825), 3 B. & C. 649). 
m) A nictropnlitan police magistrate may sends a constablo to view the pre> 
mises (Metropolitan Police Cou^ Act, 1840 (3 & 4 Viot. c. 84), a. 13); but this 

S wer cannot bo exercised by the Lord Mayor or Aldermen at the Mansion 
OUSe or Guildhall {Edwards v. Hodges, 8u;mt). 

(n) There must be fourteen clear days {Cieak v. Brightem Justices (1858), 1 

F.&F. 110). 

(o) If the magutrates ate not satisfied that the case is within the statute a 
mandamus will not he issued to compel them to prepossession {Exparte Fulder 
(1840), 8 Dowl. 535). As to mandamus, see titlw Crown Fractiok, VoL X., 
pp. 89 et seq.; Maoistrates. 

(a) Distress for Bent Act, 1737 (11 Geo. 2* o. 19), s. 17. The appeal is to 
th^ as individuals, and not as CommissionerB ol Assizo, and their oxaer should 
be verified by their own signatures (A. v. Sewell (1845), 8 Q. B. 161). Althou|^ 
the appeal is successful, the justices are not bound to restore possession unless 
so directed by the order (iZ. v. 2'raiU (1840), 12 Ad. & El. 761). 

(b\ Batten v. Caretv, eupra; Ashcro/t v. Bourne (1832), 3 B. A Ad. 66it 
(c) See Hasten v. Carew, eupra, at p. 655. 
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a contrary intention on hie part, a presumption that tlie encroach* 
ment is annexed to the holding, and on the determination of his 
tenancy he must give it up to the landlord together with the 
demised premises (d). 

1080. The rule that a tenant is presumed to make an encroach¬ 
ment for the benefit of his landlord is restricted to cases where the 
encroachment is upon waste land («), but the presumption arises 
whether the land belongs to a third person or to the landlord him¬ 
self. As against a third person, the tenant is only entitled to hold 
the encroachment when the title of such third person is extinguished 
under the Statutes of Limitation (/),; and it is the same as against 
the landlord, if he has not assented to the encroachment. After 
twelve years the tenant is entitled to hold the encroachment against 
the owner, whether a third person or the landlord, until the deter¬ 
mination of his tenancy, when it must then be given up to the 
landlord. But, though the landlord is the owner, and has assented 
to the encroachment, this does not create a tenancy at will, so as to 
enable the tenant to get an absolute title against the landlord under 
the statutory provision relating to such tenancies (tf). The tenant’s 
title lasts only during his tenancy of the original premises. 

1081. If the encroachment is not on waste land, so that the 
presumption does not arise, it may still appear from the circum¬ 
stances of the case that the tenant intended it to be part of his 
holding, and though after twelve years he ma^ retain it daring the 
remainder of his tenancy, he must give it up to the landlord when 
his tenancy comes .to an end {h). 


(rf) Pee title Commons and TIkjuts of CoMMf)N, Vol. TV., pp. 534. nnd 
cases cited thid., p. 5:i4, uote (7h}; see Due d. (huinlle mid {J-itm Colhgr, 
('iimhriih/c, and Dukinsou v. Stoji/ord (1831), ft L. J. (o. 8.) (k. b.) 171. Tliis 
rule is soiueliinoB based oii the presiiiuptiozi that tlio tenant incluses “for the 
benefit” of the landlord (Doe d. Olvdlitirr v. Dnuien (1711.7), 1 Esp. 481; Doe d. 
Dimrnwfn (AVirf) V. irif/tante (1836), 7 0. & P. 33*2); but this has Iwon objected 
to ou the ground that, it makes him steal for the landlord (see title Commons 
AND Eiguts of Common, Vol. IV., p. .733; and comptu-e lAebume {Karl) v. 
Daoien (1866), L. K. 1 0. P. 259, 267). The rule applies to an inclosure made 
by a lessee for lives {Due d. Llnijd v. Jones (1S4C), lo M. & W. 580). As to the 
application of the rule to premises not aotually adjoining the holding, see 
title Commons and liiairrs of Common, Vol. IV., p. .734. As to the nubse- 
quoiit Hcverauce of the encfpachment from the holding, see ibid., p. 535; os 
to the rebuttal of the presumption, and as to the eucroaubmont oporating for 
the benefit of the tuiiaiit, see ibid., pp. 533, 535. 

(e) Hnstiugs {Lord) v. Sadd/er (1898), 79 L. T. 355. 

(y) See title LiMrTATioN op Actio.ns. 

(a) Real Property Limitation Act, 1833 (3 & 4 Will, 4, c. 27), s. 7 ; IFAitmore 
y. Ifumphries (1871). L. R. 7 0. P. 6. 

(A) See Tedtor v. Qiidfrey (1895), 64 L. J. (Q. B.) 245. If, where no presump- 
‘ tion arises, the landlord knows of the enuroachmeiit and declines to rec«>giiiiiO It, 
the encroaohment wilt not be treated as part of the demised premisos (Dos d. 
Buddelty y. Muesty (1851), 17 Q. B. 373). 
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Part XIV. Leases of Special Property. 

Sect. 1.— Agricultural Leases. 

1082 - The practice of agriculture is largely regulated by cuatoro (i), 
and where there is a written agreement for the tenancy of a farm, 
there is a presumption that the wholo of the contract is not coutainecl 
in the agreement, but that the parlies have contracted with reforenco 
to the cuatoras of agriculture prevaiUng in the district. Hence all 
such customs are dcciiiod to be incorporated in the agreement unless 
they are expressly or impliedly excluded (A). 

1083 . Agricultural tenancies are subject to certain statutory 
provisions [1) in addition to the ]jrovisions a.s to the managemejrt 
of the holding roforred to subsequently (»«)■ 

1084 . The management of tlie holding during the tenancy dejiends, 
in the absence of agreement, upon the rule that the tenant is hound 
to treat the farm in a husbandlike manner according to tho “ custom 
of the country ” (a), which includt:s not only special customs 

(() Soo title Aotit(’T7i/iuue, YoI. 1., p. and us to Llio eourcea fur uscor- 
tuiiiinj* custoiuB, Roe ibii/., note (f). 

(&) Hutton V. IPanfM (KSiili), 1 M. & W. ‘1(56; spo IVi'/i/lvmrorth v. fiallifion 
(1779), I Doug. (rt. u.) IIOI; 1 Sjuith, L. C., lllh <?d., Mu; iSfi/ttv v. Arrniitatje 
(18101. Holt (if. V.), 197 ; H e/i/> v. rimnnur (IHlfl). ’i 13- & Aid. 7-10. The lule 
applieHtoall toiuiiicies, whether verbal or in writing (il'^i//iin:i %. M'oev/(l.SlS), 
17 Jj. J. (a. B.) ;3I!»); aud see titloOusTOM and Usauks, A'‘o 1. X., p. ‘Jo7. As to 
the nahire, proof, and applicability of rucU cuotonid, f>en tiflo Aouiouja'iniK. 
Vol. 1., p. 244. For torm.-« of leaHo, kuo Kncyclopa*dia of Forms and Fremlents, 
Vol. ViJ., pp. d07 et sal; foiins tor special counties, seo 

pp. 547 et srtf. 

(i) See title Aourcui.TUJiE, Vol. T, ji. 27b (eoinponsation for damage by giune); 
/5td.,p. 270 (eonipeusatioM for umTasonablo deprivutinn of holding); t/iw/., p. 241 
(length of notice to i[uit); p. 242 (notice to (piit pait, and tenant’s right 
to treat same ns notice to quit wliole, of liolding) ; thiil., p. 242 (landlord’s light 
to enter aud view) , 250 (limitatiuii on penal rents); r’fiiil., p. 210 (iveord 

of condition of liolding); tbii/., p]>. 253, 255 (limitations on coiumoii law right 
of distress); all of which must bo road in the light of tho Agricultural Holdings 
Act, 1008 (S Kihv. 7, e. 28), sa. 10, 11, 22, 23, 21. 25, 27, 28, 20. The Agricul¬ 
tural llolduigs Act, 1008 (8 I'ldw. 7, c. 28), consolidatos and repeals the Agricid- 
tiiral Holdings (Fiiglniid) Act, 1883 (46 & 47 Viet. c. 61); Agricultural 
iluldiugs Act, lfM)0 (113 & 64 Vict. c. 50); Agricultural TToldiiigs Act, 1906 
(6 Edw. 7, c. 56); Market Qardeners’CoiuiieDsati^n Act, 1895 (58 & 59 Viet. 
0 . 27); and part of the Teuanta L!ompaoHation Act, 1890 (53 & 54 Viet. o. 57). 
As to the delinitioii of agiicultural huldiiig. see Agricultui^ Holdings Act, 1908 
(B l^w. 7, 0 . 28), S.48; andtitloAatiluur.TUBE, Vol. T.,p. 239. As to coinpoiisa- 
Qon in relation to tenancies of market gardens current on Ist January, 1896, 
Me ibiJ., p. 270; He Ket/uvi/ and Flint A Oo., (;i9ll] 1 K 13. 797, 0. A 

(m) the text, infra, and pp. 56-1 tt acq., post. 

(n) Brown v. Grump (1815), 1 Marsh. 667 ; Powhjf v. ira/fter (1793), 5 Term 

Rep. 373; Onslow v.-(1809), 16 Vos. 173; Jlallifax v. (7/iOHj5«ra (1839), 4 

M. & W. 662; If'esfropp v. EUiyett (1884), 9 App. Oas. 815, per T<ord Blaokbukn, 
at pp. 823,824. This is usual form of the rule, though the words ' ‘ aooimiing 
to the custom of the oountry” aro perhaps suiqilusage, since to faiin ** according 
to the custom of the country” is to fum in a huslNindlike inannnr (/.^A v. 
Hewitt (1803), 4 East, 134, 159); sec title AaRTOUi.TUBK, Vol. I., p. 243. The 
erection of needless dwelling-houMS is a binach of an implied covenant to use 
the land os ar agricultural holding, and may also be waste (Brmtke v. Memagh 
(1888), 23 Tj. IL It. 86; Brooke y. Kavnwujh (1888), 28 L. R. Tr. 97, (?. A.). 
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regulating particular matters, but also the prevalent course ol 
good management in the district (o); and the rule will be broken 
if the tenant does not follow this (‘.ourse of management (p). ^ The 
tenant may sell hay or straw oif the premises, provided this is not 
contrary to special cu.stom or to the terras of the lease (?); but 
he is bound to consume on the farm such produce as would be 
consumed thereon if the farm were treated in a husbandlike 
manner (r), and not to remove manure (s); and he must not 
commit waste {t). 

The management of the farm is usually regulated by express 
covenants (a). These may prescribe a particular system of 
tillage (&), or there may be a general covenant to cultivate in a 
husbandlike manner (c) according to the best rules of husbandry 
practised in the district (d). A covenant to cultivate on a particular 
system according to the custom of tho country binds the tenant to 
adopt the system only so far as the custom makes it universally 
obligatory (£?). An agreement to manage and leave the farm as it hae 
been managed and left by former tenants does not impose on the 
tenant without notice the terms on which former lenauls have held. 
He must be guided by tho condition and mode of management when 
be took possession (./'). 

The removal of produce which is usually consumed on the farm, 
such as straw, hay, and roots, may be prohibited by exprciss cove¬ 
nant; but the prohibition is usually modified (?), for example, 
where it is restricted to the last year of the term (h) ; or where 


(o) Legh T. Hewitt (1803), 4 East, 154, 159, 161 ; aud see titlo Aokioultujuc, 
Yol. 1., p. 246. For foinis of lou^os suitable for particular districts, see 
Eucyclopsedia of Forms and Precedents, Yol. Yll., pp. 547 et «(</. 

(jj) E.g., if he has half his farm under tillage at the same time, while no 
other farmer in the neighbourhood tills more than a third {Legh v. HewiU, 
eupra). But a tenant is not necessarily bound to havo a certain portion of the 
land every year in a certain tillage or to leave a ceitain quantity fallow {lirvwn 
V. Crump (1815), 1 Marsh. 667). 

M Oough V. Hmvaril (1801), Peake, Add Gas. 197. 

M Onalow V. -(1809), 16 Yos. 173; Jiroim v. Orump, aupra, at p. 569, 

W Pawley v. Walker (1793), 6 Term Bep. 373; (lough v. llowanl, supra. 

{t) E.g., by turning pasture land into arable (Go. Ijitt. 53 b; iSnntnoua v. 
Ntirtop (1831). 7 Bing. 640, 647. But the land must bo in jiastiire at the 
bogiiiuing of tho tenancy {Ooriiig v. Oaring (1676), 3 tlwan. 061; Hush v. Lucas, 
[1910] 1 Oh. 437). , 

(a) As to the construction of suoh covenants, see title Ackiovltuhe, Yol. I., 
pp. 247—249. 

(5) See, OB to the four-course systom, Jlanhin v. Lay (1860), 2 l)e G. F. & J, 

65. 


(e) This forbids the conversion of pasturo into arable land (Drury v. Mdina 
(1801), 6 Yes. 328), As to such a covenant in respect of kud not for the time 
built on, see UHla v. Eawland (1853), 4 Be G. M. & G. 4S0. 

(d) It is pm-miseible to convert part of the faim into a market garden, if 
other farms in the neighbourhood nave been so converted (Meux v. Cahtey, 
ri8921 2 Ch. 2531. " 

(«) JVeM'aon V. ^ythiea (1859), 1 F. & F. 477, 479. 

(/) Liebenraod v. Wwea (1815), 1 Mor. 15,18 ; Hood (Lord) v. Kewla/l (1855), 
17 G. B. 260. As to a covenant to leave " tho turnip or follow breaks once 
ploughed for the incoming tenant,” see Hunter v. Miller (1863), 9 L. T. 159. 

(g) See Enoyclopoadia of Forms and Pm’udonts, Yol. Vli., pp. 517, 531, 

(A) Gale v. Batea (1864), 3 II. & G. 84. 
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the removal is permitted on condition of bringing back an equivalent 
in manure (i). 

1085 . The object of customs and covenants as to tillage and die* 
posal of produce is to protect the farm from deterioration, and the 
tenant is now empowered to disregard such customs and covenants, 
BO far as they relate to arable laud, if ho makes provision, as 
required by statute, to protect the bolding from injury or 
deterioration (k). 

1086 . An agricultural tenant has, in certain circumstances and 
subject to statutory requirements, the right to remove engines, 
machinery, fencing, and other iktures, and buildings before or 
within a reasonable time after the determiiiation of tbe tenancy (2). 

1087 . Where a tenant holds for an uncertain interest—this 
includes a tenancy from year to year (w)—and his interest is deter¬ 
mined otherwise than by or in consequence of his own act (a), he 
has at common law the right, under the name of emblements (e), 
to the benefit of growing crops of such species as ordinarily repay 
the labour by which they are produced within the year in which 

(i) Sen Weatrojip v. Ellviait (1881), 9 App. Gas. 81.j, 8‘i5. A urjTenant not 
to mow meadow laud mure than oiu:i* a yt^nr without an i'X(;o])iion of caccia who) o 
an equivalent in manure in returned to tliu hind is not hO unusiuil a liovcunnt as 
to form an ohjoction to tlio lesroo’s title on aaM^iimont {Ilyile v. Wanleii (1877), 
3 Mk, D. 72, S2, 0. A. Tho farm ia not pivjudiced if the tenant retiiins the 
“full equivalent mnnimul value” of ihn pixahice h» 1(1 oif (see Agricultural 
Uoldiuga Act, 1908 (S I'^lvv. 7, c. 28), a. 2lS); but thia ia not a fixed value, and 
astipuhitiunfor thoi'etiiru of oiie-thii'd tho market value avoids the unueitaiuly. 
If the “value” of tho produce ih lo bo returned in mannro, thia ]ii'oh:ihlT 
iTieaua the inanurial vatuo (Loivniuv v. Fountain (1857), 11 Kxch. 4 kT, prV 
PoixocK, G.U., and 1 ’akku, 1). (ALUEitsoNinul Plmt, Bll., diaseuting); and 
UH to eudi covcmintB, eoe title AQRlcULTVUf:, Vol. 1., p. 218. As to extension of 
the term whore tho tenant is hound to cousiinie the Inst year's produce on the 
premises, see fit, (iermaina {Karl) v. WiUan (1828), 2 B. it 0. 216; but more 
iiaually tho tenant is entitled to bo paid for nay and straw, and for inuimi'O 
loft on quitting. If ho is entitled to ue paid for hay and stiaw, but not for 
manure, ho ia entitled to bo [mid for the funner at a fodder or conauming price, 
t.e., ono-half the market price {Clarke v. U’estrope (1856), 18 C. B. 765; aeo 
Encyclopsadiu of Forms and Procedouts, Vol. Vlf., p. 519). As to increaaed 
rent payable on removal of produce, see Agricultural Holdings Act, 1908 (8 
Edw. 7, «. 28). s. 25; title AORicui.TUWi:, Vol. f., pp. 248 -250. 

{k) Agricultural lloldinga Act, 1908 (8 Edw. ji c. 28), b. 26. See title 
AokICUI.tuke, Vol. I., p. 250. 

(f) Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), s. 21; see title Anni- 
cuLTtJRK, Vol. I., pp. 271, 272; and mo ibid, for the earlier provisions of the 
Landlord and Tenant Act, IBdl (14 & 15 Viet. c. 25^, s. 8, which, though not 
repealed, are probably obsolete. As to removal of lixturoa and buildings, and 
fruit trees and fruit bushes from market gardens, see Agricultural Holdings 
Act, 1908 (8 Edw. 7, o. 28), a, 42, reproducing the provisions stated in title 
AaiacuLTtTRB, Vol. I., p. 273. As to the right to remove fixtures in tho case 
of otiier tenancies, compare pp. 42], 422, ante. 

(m) Kingebiiry y. CoUine (1827), 4 Biiig. 202, 207; Oravea y. Wdd (1833), 5 
fi. A Ad. 105, 114. 

(n) The tenant u not entitlud to emblemonts where his own imt determines or 
leads to the determination of the estate. In the oose of determination of a term 
by forfeiture, there ia the fuither reason that the ten.aucv was not originally for 
an uncertain interest {Davia v. Eyton (1830), 7 Bing. 154). 

(•} Boe title AaKlcuLTUKX, Vol. 1., p. 282. 
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tliaii labour ib boalowod, thoiit'li tlie cro]) may, in oxtraordiiiarjf 
BeusuiiB, be delayed beyoiui thuL fxiriud { •}>). Sucli i;roi)S are grain 
crops, roots, clovor, and potatoes ((/), and hops (r). On the death of 
the lessee the right to emlilenients passes to his personal representa¬ 
tives (<t). 

Where the tenancy determines by reason of the death or cesser 
of the estate of u landlord entitled for life or for other uncertain 
interest, a statutory right for the tenant to hold until the expiration 
of the current year of the tenancy is now substituted for the 
common law riglit to omblements (b). 

1088 . The tenant may have, cither by custom or agreement, the 
right to the boiiollt of the work which has been done, but has not 
become prodnetive, during the last year of the term. Thus ho may be 
entitled to take tbo aw.ay-going crops himself (c), or to receive thoii 
value from the landlord or the incoming tenant(d); and ho maybe 
entitled to compensation for tillage, that is, fur expenses and acts ol 
husbandry in general, such as seeds and labour, fallows, and 
unapplied manure (f*); and if the landlord accepts tillage and 
manure, an agreement by him to pay for it will be implied (/). But, 
apart from such custom or agreouiout, the tenant must, at the end 
of the term, give up possession of the farm with all growing crops (r/). 
A custom as to any of these matters is excluded by an express 
agreement which is inconsistent with it (/<)■ The tenant forfeits his 

(/>) Graves v. Wehl (18:W), o D. & Ad. 105, llS. 

Iq) 1 holl. Al)r. 728, pi. 22; Co. Jjitfc. 55 b; lirntis v. liolerU (1826), 8 
B. &0. 829,832 ; Oraveav. IVtld, su/tra; Jlatves v. ire/c/» (1868), L. H. 4 (’. I*. 91. 

i r) Lathain v. Atwood (1638), Oro. Car. 515 ; Graves y. Weld, sujirn, atp. 119. 
(M Co. Litt. 55 b. 

b) Landloid und Tenant Act, 1851 (14 & 15 Viet. c. 25), s. 1; Haines y. 
Wehh, au}ira; eee title Agriculturjs, Vol. T., p. 283. 

(c) Wiyylesumrth v. DoJluon (1779), 1 Doug. (k. b.) 201; 1 Smith, L. C., 
11th ed., 5>ld. 

(«/) A right to take an away-going crop may opemfo na a prolongation of tlio 
tenancy ua tu the land on winch the crop ia growing {Huraston v. Green (1812), 
16 East, 71, 81); or may entitle the tenant to poaseasion until the ci'op ia cut 
and carried {Griffiths y. VulesUm (18-14), 13 M. & W. .358, 360). Thia ciboa not 
prevent recovery of poaaeaaiou of the land {Jhe d. Waters v. I/oiujhtfin (1827), 1 
Man. & By. (K. li.) 208. But where the crop ia to he left at a vuluatinn, tlie 
tonuiit haa only a right tu go on the hind to iuiprovo tlio crop {Htriiklnnd v. 
Maxwdl (1834), 2 Cr.A M. 639; compwe Be Powers, Manisty y. Arrhdale (1890), 
39 W. B. 185). According to modem practice, leaving the ciop at a valuattuu 
is preferable to the outgoing tenant re-entering to teke the crops; aoe title 
Am>T/irrrnpTTiii7 Vul T ^^47 

(«) Dolby y.’Hira (1819), 1 Btod & Bing. 224 ; Iluiton v. Warren (1836), 1 
M. & W. 466; and see title Aoricultojik, Vol. I., p. 246. Where a tenant 
becomes a yeoi'ly tenant on such of thoteima of a wiilion agrocment na ui'O 
applicable to a yearly tenancy, thete ierma will iuoludo a stipulation fur 
payment for tillages {Brocklivgtoni t. Saunders (1861), 13 W. B. 46 ; compare 
p. 442, ante). An alternative method is for the incoming tenant to enter to 
plough and sow during the last year of the expiring tenancy (see Milner y. 
Jordan (1846), 8 Q. B. 616). 

(/) Martin y. Coulmau (1834), 4 L. J. (K. B.) 37. 

(ff) Caldecott v. Stnythies (1837), 7 C. A1*. 808. 

(li) Thus a custom for the tenant to have away-going crops is excluded by 
an ttgreementoB to such crops {Jiumston v. Green, sitpra); see title AauiciJx.Ttri(X, 
YoO,, p. 245; ood see Clarke v. Itoydone (1845), 13 il. & W. 752, as to vustuia 
to pay for iiiamire. 
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tenani; right if be quits before the determination of the tenancy (i), 
or if he takes a new lease giving a fresh tenant right; but not if he 
takes a new lease which is silent about compensation (k). 

1089 . At common law the tenant is not entitled on quitting to 
any compensation for permanent improvements which ho has made 
during his tenancy ; but he may be entitled to such compensation 
by custom or agreement, and a statutory right to compensation is 
conferred (Z), in respect of certain speciiied improvements (m). 

Sect. 2.— Building Leases. 

1090 . An agreement for a building lease nsually gives the builder 
the right to enter upon the land for the purpose of executing 
specified works, but no interest except a tenancy at will is imme¬ 
diately vested in bim(M). A nominal rent is reserved during the 
period required for building, but otherwise the builder bucomes 
liable for the rent and subject to the covenants (so far as applic¬ 
able) which are to be reserved by or contained in the lease when 
granted. The builder becomes entitled to have a lease granted to 
himself or his nominee on the completion of the works, or some 
specified part tlioreof (o), in accordance with the agreement, 

(0 See title Aoricui.ti7BE, VqI. L, p. 217. 

(k) Lane ▼. Moeder (1885), Oab. & El. 5-18; as to assiguixient of tenant right, 
seo title AoaicUi.TUBB, Vol. I., p. 204. iVlioTG the tenant agrees to p.>y 
iiitoront on the amuiuit of tho iiicouiing valuation, .nn<l on qiutting to leave au 
npial value of ieimnt lights, this enures fur the beuctit of a subscij^ueiit lanil- 
loiil V. ('linioit (1883), Cab. & Kl. 45). As to tlie liability to pay for 

tenant right, sco litlo Agricuj.tuiib, Yol. 1., p. 240. Where there la no iiu'diiiing 
tenant the landlord must ])ay any siiuis which ore due by eustoin to tho out¬ 
going tenant {favUU v. (inithom (1852), 7 Kxeh. 273); and in ail cases the 
priTnary liability to make tbo ]iaTJiient is on tho laudlurd [HrwUmrn v. Fohy 
(1878),'3 U. P. 1). 12U; coiuiMiio Mnnsei v. (1883), 22 Cb. D. 7t59, C. A.). 

Valuation is not a condition procodeiit to the t(iuaiit’-> riirkt to suo iinieM made 
so by tho lease {Surhmnith v. Il'i/son. (1806), 4 !■'. & E. 1083); a Jt/rliori vrhevo 
the valuation has become iinpoasiblo {Clarke v. (1850), 18 C. 11. 705). 

(/} tk.*n Agricultural Holdings Act, 1908 (8 Kdw. 7, c. 28} : and title Aoricvl- 
ruKC, Vol. I., pit. 258 et aeq., whore the procedui-o for obtaining compensation is 
fully stated. Ime statutory provisions there refuri'eil to are now consolidated in 
the Agricidtural Holdings Act, 1908 (8 Edw. 7, o. 28), ss. 1 — 9,13—20; anil see 
Cathcart ▼. Chalmera, [1911] A. IJ. 240 (proviso in a lease that no claim for 
oonipensatinu should be made by tho tenant later tlian one month prior to the 
determination of the tcimncy, held void, os being an agreement depriving the 
tenant of his statutory rights). As to com}MmBatiou against a mortgagee who takes 

I ioHscssion where tho contract of tenancy is not binding on him, see Aniculturul 
ioldings Act, 1908(8 Kdw. 7, c. 28), 8.12 : and title Aghicultl're, Vol. I.,p. 263. 

(m) See Agricultural Holdings Act, 1908 (8 Kdw. 7, c. 28), tidied. 1., Parts 1—3; 
see also i/tv/., ss. I -5; and titlo Acktculture, Vol. 1., pp. 258—^262. As to 
market gardens, see Agricultural Holdings Act, 1908 (8 bldw. 7. o. 28), Schetl. 111. 

(») Chmden (ilfuivun*) V. Batlerbarii (1859), 5 0. B. (8. S.) SOS, 816 ; atfirined 
(i860), 7 0. B. (R. 8.) 864, Ex. Oh.; IJullnud {Litd}/) v. Keimmjtm Vfslrif (1867), 
L. B. 2 0. P. 565. In Qauke v. Olutpman, 1,1903] 1 Oh. 659,668, OutLlKS, M.B., 
spoke of the builder as having “ at the most a kind of licence, coupled with an 
interest in the laud, which could not ripen into owuerebip until he had actually 
completed the building upon tho laud'’; but in eifect he obtains exclusive 
possession during the building, so as to liecomo tenant at will, and the agree¬ 
ment usualW piirjiortH to crc'iie Biirh a lenanoy; aoe Kimvclopmdia of EotmB 
aud Prcciulenls, Vol. Vll., p. 288. As to tho power of the lanlilev 1o l>iu<l the 
land, see Ahbeij v. (htthrea (litll), .15 tt»l .lo, 36-1. 

(u) K.tj., wliou the houso: lU'O roofed m (see f-oivUitr v. Heaver (1889), 41 
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and the form of the lease is frequently scheilulcd to the agree¬ 
ment (p). 

Since the rent is made payable under the agreement, and the 
agreement excludes the creation of a tenancy from year to year, 
such a tenancy is not implied from payment of the rent. Hence 
the assignment of the agreement does not transfer a tenancy to the 
assignee so as to render him liable for the rent. The liability for 
tho rent is imposed only on the builder (q), and since it is imposed 
by virtuo of the agreement it does not depend upon his actually 
entering into possession of tho land (r). 

1091 . Upon .the uomplolion of such part of the works as entitles 
the builder to call for a lease, his rights and liabilities become the 
same as if a leaso had been granted; consoqueiilly he ceases to 
hold on the terms of the building agreement, and bolds on the terms 
of the lease to which he is entitled(s). If lie is entitled to have 
separute lenses granted of different plots as the bouses on them 
are built, tho same rule applies to each plot, and on the completion 
or part completion of the house, in accordance with the agree¬ 
ment, he holds that house as though the lease had been granted (t). 
Thus he is not sulijeet to a stipulation in the agreement—for 
example, a power of re-entry on discontinuance of the works for a 
specified time—which is not to he introduced into the lease (a). 
Since the grant of the lease might operate as an implied grant of 
light over adjoining land retained by the lessor, this implication 
requires to bo excluded by the agreement (v). But the builder 
himself has no estate in .adjoining land comprised in the agree¬ 
ment, but not yet leased, which would enable him to grant an 
easement of light over it ex])ressly, and as against him no such 
graut will be implied (w). 

1092 . The agreement may provide that if the lessor re-enters on 
the default of the lessee to complete the buildings, he shall tako 
the material and plant brought upon the laud for the purpose of 


Ch. V. 2-18, 0. A.). As to extension of lime for completion, and as to delay caused 
by the landlord, seo title Uitildixo Costkacts, Enoinekus, and ARciiii’Bcr.s, 
Vol. III., pp. 24:1, 246; as to certificates of completion, see iiifl, p. 2(18. 

(p) A building lease granted under tho Bottled Land Acts, 1882, can contain 
an option of piircdiuso (Settled l^and Act, 1889 (62 & 53 Viet. c. 3(>). As to the 
terms of the option, see ibft/., s. 2. A covenant to make an open space round 
houses imposes a continuing obligation to keep it open (Uerhirt v. Madmn 
(I860}, 12 I. Ch. 11. 84). As to the obligations of the lessor under a covenant 
to mime roads and sowers, see Mmon v. Cole (1840), 4 Exch. .*175. 

(y) Camden (Marqvia) v. liaiterburi/ (1859), 6 0. B. (n. B.) 808, 816. 
frj Adame v. //«vyer (1879), 4 Q. B. I>. 480, 0. A. 

(s) Lowther v. Heaoer (1880), 41 Ch. D. 248, C. A. ; see Utrong v. Stringer 
(1889), 61 L. T. 470; compare Banistery. £/8&r/me(1796), Peake, Add. Cas. 76. 

(<) Lowther y. Heaver, au/mt. An assignee of a particuLar house is entitled to 
have a lease of it egantod without assuming the builder’s liabilities un^r the 
agreement generally {WiLkineon v. Cfemmta (1872), 8 Ch. App. 96). See Bagere 
▼. Tudor (1860), 2 L. T. 30.3; and compare contra. Anon. (1822), 1 L. J. (o. 8.) 
(CH.) 25. 

i tt) Lowther v. Heaver, suwa. 

v) See EnoyolopeBdie of Forms and Precedents, Vol. VII., p. 291. 
to) Quieke ▼. Chapman, [1903] 1 Oh. 569. As to rights of light, see title 
EaAEMSnxs and P&OFlTa A PitBNPnE, Vol. :X1, pp. 297 et eeq. 
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the works {x), as liquidated damages ; but in the absence of such a 
provision he is not restricted to his remedy by forfeiture. He is 
also entitled to damages for breach of the agreement (y). ■ 

Sect. 3. —Furnished Homes and Flats. 

Sirii-fiuci'. 1 . —yiimisJifd Houses. 

1093 . On the lotting of a furnished liouso, there is an implied 
condition that it is in u lit state for habitation at the commence¬ 
ment of tlie tenancy, and if this condition is not fulfilled the tenant 
is entitled to repudiate the contract at once (a). He need not 
wait to give the landlord an opportunity for effecting repairs (b). 
It is a breach of the condition if there are subsiantial defects in the 
drainage (r); or if the house or any part of it is so infested with 
vermin as to be a source of serious inconvenience to the occupants(d); 
or if there has been recent infectious illness, and the house has nut 
been properly disinfected («); but not if there are merely ordinary 
defects of repanr wdiioh can bo easily remedied (/). To fulfil the 
condition it is not enough that the landlord believes- the house 
to be in a fit state for habitation; it must in fact be reasonably 


(r) Ab to tlio of HTi agi-ccinuut that Bia-h plant and material shall bocome 
tills prnpoity of the 1 .iiii11'jm 1, see title liujusnyo Uonthacts, F-noinekhs, akd 
Aucuitects, Vol. 111., pii. 2,V2ctse<i., tVsJ)- -JGi; heoul-so titles JJvNKUUi'l'i'Y AXD 
Insolvency, Vol. II., p. ir>2; Hills ok S.m.e, Vol. IIT., i». 12. Tho court, will 
not in general order spcciiic performaiii-i> of ti hnililiug ai;rtiomout rfg.irdsthe 
works to b«' oxoi’utod under it (see p. ."79, aiite; and tillo Pi-ECiric 1*eukohm- 
akck), espociiilly where no plans have boon uppi-iiv'-d (/bvicc v. W’efiuert (1858), 
25 Hoav. i'l-18); and us to modifying pLuis to suit i=lututury roipiiremeuts, sue 
Vuhilt V. (1861), 11 L. T. ‘298. 

(■/) jilarahalt v. Mae/.iiitoa/i (1898), -16 W. H. OSO; eccOfJcrslniifV. IJolt(XfiiO), 
12 Ad. & lil. 690; A’c (hm uii, Hx parte Neuult (1881), 16 Oli. I». .522, 529, (.’. A. 
'Hioie is no rolinf in eipiitj' iigsinst forfeiture for juni-iiompI.-ti<iii of tho Iniild- 
iiig.i if not orciisinned by default of the lessor (( Vo/ f v. iiMsuiul (1857), 2I Bi-uv. 
612); uud the le^sor does nut npcosbarily waive the forfi-iture by allowing the 
li-ssno to piiicpcd with the works (/A'l-d. KmbiiniUm U.ntd) v. lirmtlliy (1826). 12 
kluoro (o.E.), 37). Hut tholo.ssi-o iiiiij'bn entitled, to roliol under the Conviiyauuing 
and L-JW of Hiopeity Act, IHSl (4-1 & -15 Viet. c. -11); see p. 539, o/ite. 

(«) itniith V. Alurrahh (1843), 11 AT. & AV. .5 ; II’i/mw v. Finch llattvn (1.877), 
2 kx. 11. .336. 'I'lie case of lotting a furiiishi'd house has been distinguished 
from lotting ii-al prnporty on the gi-ound that the biirguiu i.-> lU't to much for 
the hoiisn im tho furniture {SuUon v. 'I'rniple (1813), 12 M. & 'W. .52, 65). kituUh 
V. MarrahU, supra, was doubti-il in Hart v. Il'uicfsor fl843). 12 M. & W. 68, but 
tho distinction is now W'oll r-.stablisheil, though i-athor on the ground of the 
iiib'ntion of ll<u p<irtie8 to bo iiifoiTcd from the lircunistancoe of the lotting 
tliun on that jiiRt stated, which is obviously incuircct (Il'if^oM v. Finch Jlatton, 
supra, ot ]'p. 312, .3-14). Possibly tho rule does not tipi>ly to a fnrnishod house 
and groiiuds takf>u for a substaiilial term, siich us tivo years (tV/iai<<‘r v. Fon'fll, 
1‘owell V. (JJieaUr (1S8.5), 52 L. T. 722). Por form of agreeiupiit, see lOm-yclo- 
psedia of Foi-me and Precedents, Yol. XVll., pp. 215 rt snj. 

(b) UV'fiicm V. Finch Hatton, supra. 

(c) Ibid.; Harrison v. jl/«W (18.86), 3 T. L. Tl. .'>8. 

(a) Campbell v. Wenlock {f.orU) (1S6G), 4 P. & V. 716 (where, however, the 
tenant failed, notwithstanding strung evidenoe of tho {iioseiice of vermin); 
Harrison v. ilalet, supra; Hmith v. Mai table, supra. 

(e) Bird v. Grerilh {LonT) '18-81), Cub. t*!. HI. 317. 

(/) Mw'ieaA V. Currie (1884). Ciib. & El. 361 (plaster of ceilings cracked and 
partly fallen). 
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habitable (9). The imiiUod coiulilioii may be treated also as a 
'warranty, and the tenant can recover daniagus for the breach (h). 
But the - condition and warranty rclalo only to the state of the 
premises at the commencement of the tenancy; there is no 
implied condition or warranty that they shall continue fit for 
habitation throughout the term(i). 

1094 . The lessee of a furnished house is not bound to keep the 
furniture and pictures in their original positions during tlie 
tenancy, and he is at liberty to store pictures or other articles 
in part of the house (/.-). 

Sob-Sect, 2.—Flats. 

1095 . The ordinary principles which regulate the relation of land¬ 
lord and tenant apply to the letting of flats so far as concerns the 
promises actually demised (i), and in the absense of express stipula¬ 
tion the landlord is under no liability to repair (m); but as regards 
parts of the building which are necessary for the convenience of all 
the tenants, and which the landlord is assumed to retain in his own 
possession, he is bomid to use reasonable care that they are in a fit 
condition; and for damage resulting from his failure to use such 
care, he is liable both to the tenants themselves and to persons on 
the premises by their express or implied permission. Thus he ie 
liable for injuries to a visitor to a tenant caused by the defective 
state of tlie common staircase (n), tliough not for injuries through 
defect of lighting if the circumstances exclude tho implication of an 
agreement by the landlord to light it (o). He is liable for injuries 
cau^d by emission to repair the roof after his attention has been 
called to the want of repair (p); but he is not liable for defects in a 


(a) Chanlerf v. Jones (18.S9), .53 J. P. 280. 

(A) Ilarnmn v. Mokt (188G), 3 T. L. It. 68; Cluirdey v. Jimes, aur^a; see 
Sorson v. liuherts. [1895] 2 Q. 6. 395, A. 

(t) Harsun v. JBubeits, supra; wio Maclean v. Currie (188-1), Cub. & El. 3G1; 
Lawson v, Clement son (1885), 1 T. L. It. 

(A) Miller v. Sitwart (1899), 2 P. (Cfc. of hesa.) 309. 

(l) Por legal piupoaea a fiat is a separate huiisn {(Iratil v. Lnnijslnn, [19001 

A. 0. 3S;j, 392 ; see Yorkshire Insurance Co. v. Clayton (1881), 8 tl. IJ. li. 421, 
424, C. A,). Plats are assessed to poor rate as separate boioditainunts (It. v. 
St. Ge^ge’e Union (1871), L. R. 7 13. 90), so that the occupier is primarily 

liable for poor rates and borough r-ates (see title Rates and Ratino) ; but as a 
matter of convenience thej- are fre«iu 9 ntly paid by tho landlord. Por iuhabitod 
house duty, the entire building is treated as one dwolling-houso (.4.-0. v. 
Mutual Tontine TfiMfrntJMter Uhamhers Association (1876), 1 Ex. U. 409, 0. A ; 
see title Ikhabited House Puxy, Vol. XVII., pp. 182,185,195). For form of 
ag^ment for^^lotting a flat, see Eucyclupuxlia of Forms and Precedents, 

(m) See Calebeck v. QinlUrs Co. (1876), 1 Q, 13. Tl. 23t; and p. 601, ante. 

(n) Miller v. Hancock, [istcj] 2 Q. B. 177,0. A.; and os to tho ground of hold¬ 
ing the landlord liable t<) strangers, see HuggHt v. Afters, [1908] 2 K. B. 278, 
288, 0. A. As to the liability of owners towards visitors generally, see p. 605, 
ante; title NeougENCE; see also title Tbespass. 

fo) HuggeU v. Afiere, supra; Lewie v. Ronald (1909), 101 L. T. 634. 

(p) Hargronea, Anm^ <fe Co. v. Hartopp, [1905] 1 K. 13. 472. If the landlord 
does work to the premises in such a way as to cause damage to a tenant he is 
irot eXBUSed because he has emploved an indepondent oontractor lOtldl v. 
Clmieland House, Ltd. (1910), 102 L. T. 602). ^ 
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part of the promises which is not necessary for the use of the tenants, 
bat is merely an additional convenience to them (q) : nor does he 
guarantee the soundness of cisterns and waterpipes; it is 8uf&> 
cient if he uses reasonable care to keep them iu order (r). Where 
the landlord supplies a lift suitably constructed in the first instance, 
lie is not liable for accidents due to the nature of the lift itself («), 
nor for those due to its management unless he has retained the 
control of it (f). 

1096 . The landlord’s covenant for quiet enjoyment is not broken 
by the fact that other tenants cause annoyance by the imfiroper use 
of their own Hats, unless this involves physical interference with 
Lljo tenant’s enjoyment (a); nor by the erection of a staircase which 
interferes with the jirivacy of the flat, hut does not render it 
iiiaterially less fit lor occupation {]>). If at the time of demise gas is 
supplied to tho premises the landlord cannot cut it off, notwith¬ 
standing that the tenant has not reimlntrscd him the cost of it. 
lie should sue the tenant for the amount (c). 

Whore the regulations for tho flats provide for the employment by 
the landlord of a resident porter, the landlord undertaikea that a 
competent portor shall be employed; but this undertaking is not 
the subject of specific performance; the remedy is in damages {< 1 ). 

Sect. 4 .—Licensed Premises. 

Sui».Sect. 1 .—Mainlonanire of licence. 

1097 . Leases of licensed premises usually coiilain cow nants on 
the part of llie lessee intended for the protection of tlio licence, and 
also, if tho landlord is a brewer and the premises are to bo “ tioil ” 
to his business, intended to create the “ tie ” and insure that the 
bonoflt of it shall be assignable (e). 

Tf tho lessee covenants that he will not do nor suffer to be done 
anything whereby tlie licence may be forfeited or the renewal 
tliercof withhold, this will render him and his assigns liable in 
respect of their own coiulnct of the premises; but it will not render 
Lhom liable if the licence is forfeited, or if renewal is withheld, by 
reason of offences committed by an imdorlessco or his servant (./’). 
To render them liable in this event tho covenant must either extend 


(q) Ivay'v. ITetJges (1882), 9 Q. B. D. 80 (deluctivetfcncing to roof which was 
used as a drying-ground), 

(r) Cantairs v. Taylor (1871), Ti. B. 6 Kxch. 'JIT ; and neo p. 501, ante. 

M rowdi V. Thorndike (IDIU), 102 L. T. CUO. 

(i) McMhiesm v. Pdhek, [1910] S. C. 11; see 8tcer t. St. James's rrnJcniial 
Chambers t'o. (1887), 3 T. L. It. 600. 

(a) Jaeger v. Marmims ConstJitinted, Lid. (1903), 87 li. T. G90, C. A. 

(b) lirmom v. FUmm, [1911] 1 Ch. 219. . 

(c) Ileraey v. (1893), 9 T. L. R. 335. 

(d) Jlyan v. Mutual Tontine Westmimier Chambers Assoriation, [1803] 1 Ch. 
118, O.X. 

(«) As to “ usual covouonts ” in a loaso of a pnblic-houae, seo p. .388, ante. 

(/) Wilson V. Twamley, [1004] 2 K. B. 99,0. A.; see liryant v. Hmicock & Co,, 
[1890] A. C. 442; v. IlWArr (1901). 71 L. 0. (K. n.) 10. As to 

ofTonuoH which inuy rssiilt in a loss of li('.oni'o, tws liUo jN'l'Oii^LCAyiNQ ijqUOBSf 
pp. 107 ef set^.t OHfp. 
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Sect. 4. 

Licensed 

Premises. 


Daual 

covenants as 
to licence. 


Bpe«ilically to the conduct of an underlesBee or other occupier (g), or 
must be an absolute covenant that the premises shall be so con¬ 
ducted that the licence shall not be forfeited nor the renewal 
refused (/i). If the covenant extends to conduct whereby the 
renewal may be iinporillnd, an entry of a conviction will probably be 
a broach (i). On the letting of a public-house by parol there is no 
implied agreement that the tenant shall do no act whereby the 
licence shall be forfeited (A). 

1098 . The lessee usually covenants to keep open the promises at all 
lawful hours (/), and to apply for and use his best endeavours to obtain 
a renewal of the licence (7/1), or to keep the house open as a public- 
house. Ho commits a breach of the last covenant if, on a renewal 
being refused, he makes no attempt to have the decision reversed (n). 


{a) For a form, eeo Encycloprodia of Forms and Precodonts, Vol. Vll., p. 372. 
\h) See Bryant v. JIanrork ifc Co., [18S19] A. 0. 442 (wlioro tiio covenant wae 
divided into throe parts, of which the liret, relating (so it wns hold) to forfeiture, 
was absolute; the second, relating to noii-ronewnl, was not nhsoluto. Ih'iiuwal 
was w'fusc'd owing to the conduct of the undt>rtenant, .ind the ii.saignee of the 
lease was not liable). A covenant that the lessee will at all times during 
the term conduct the doraisod preraiFics in a proper manner is absolute, 
and is brokuu if tho licence is lust through the conduct of an underlcssee 
{Palethoriie v. JJtme Brnuery Co., Ltd., [190(iJ 2 K. H. d, 0. A.). But a covenant 
to transfer (he licence at the end of the term is nut broken if tho Ucenco has been 
lost through the conduct of an iindorlcs-cc, and the lussoe has used his bust 
endeavoui's to save it (irz/fiVimson v. /ssof£ (1909), 2o T. Jj. li. oH). A covenant 
to insure against the “loss” of the liennee will extend to tliu risk of non- 
rpiiewiii in consccincnce iif tho licence not being rcquirod by tho noiglibourhoud 
{^Wilhams v. JmsscII ami Sharmmi, Ltd. (1900), 22 T. L. 11. •l-UJ). 

(t) Under tho iornicr practice the incuiriiig of a conviction which was not 
induised did not cndiingcr tho licence, so us to bo a breach of a covenant not to 
do anything that might “ ctToct, lessen or iimko \onl” the licence (Ilw/er v. 
A'tioft'(187fi), 1 F,x. JJ. 20.), (1. A.); or that might alFord a “ ground of jirotoxt" 
whereby tho licence should bo “ siispeiulod, disconlmin'd, or forfeited” (AVert- 
wofid V. //«i/(18iS9), 23 (.1. 11. 1). Ho); but the indorsing of two convictions, 
though possibly not of one ouly, wn** a brunch [Ilarmu/in v. BoweU (JM91), OU 
L. J. (u. n.) 628): SCO also Moure v. Bohimvti (1878), 48 1j. J. (q. ji.) 150. 

[k) Maw V. Ilnuhnnreh (1873), 2S L. T. 0-J4. 

(i) See Encyclopscjdia of Forms and Precodonts, Vol. VI f., p. .372. As to 
usual covenants,’* see p. 388, ante. A covouaut against ciUTying on any triiclo 
other than that of a licensed victualler is usual; see Beundt v. Womaek (1828), 
7 11. & (J. 627. Any attempt by tho lessee to reduco tlio drinking will be 
restrained by injunction [ftail/ord Brewery Co., Ltd. v. Till and Cod/riy (1906), 
95 L. T. 636, (J. A.); though tho covenant in its entirety will not be thus 
enforced (f/oo/ier v. Brodnek {\fM0), 11 fciim. 47). Whoio the renewal of tho 
licence is refused on the ground that it is not necessary (sco title iNTuxiCAXiNa 
Liquors, p. 62, ante), this does not put an end to tho lease, and tho rent 
continues to be payable ((/rtinsdfcA; v. Swastman, [1909] 2 E. 11. 740); and where 
a reversionaiy leoso is gianted and tho liconco is forfeited duiiiig the con¬ 
tinuance of the prior lease, the rent under the rcvorsioiiury lease is paj’abU 
when it falls into possc^slon {Blum v. Analey (1900), 64 J. P. 184 ; oom]>ute 
Hart V. Arrol (1903), 6 F. {(Jt. of Sess.) 36). The lease may be made determinable 
in the event of the liounco being withdrawn; see WiHiama v. LaaaeU and 
Bharman, Ltd,, ampra. 

(m) Bee Bryant v. Hancock A Co., mpra. An executor, if ho is willing to 
trimmer the licence, and it he deliven up possession, which is accepted by the 
landlord, is not liable for loss of the licence due to his omission to obtain an 
interim transfer {Brown v. Wataou, [1904] 2 1. R. 218, C. A.). As to intoriio 
transfers, soe title Ini'oxicatino Ijquors, pp. 26, 47, ante. 

(n) Linder v. I'ryor (1838), 8 G. & I*. <*18. 
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Covenants relating to the management of the premises run 
with the reversion, and hence the assignee of the reversion is 
entitled to take advantage of them (o). 

Sub-Seot. 2 .—Titd Houm Cooenanlt. 

1099 . A covenant by the lessee of licensed premises to obtain all 
liquor required for his business from the lessor can be effectively 
entered into (p); but it is subject to an implied condition that the 
lessor is ready to supply to the lessee liquor such as he reasonably 
requires in kind and quality, and at fair and reasonable prices {q), 
and if this condition is nut fulfilled the lessee may obtain his 
supplies elsewhere (r). The covenant is sometiifies enforced by 
reserving an additional rent while it is broken or by allowing a 
reduction of rent while it is observed. But this does not prevent 
the covenant from being imperative—at any rate, where there is a 
proviso for re-entry on non-performance—and the lessee has not the 
option of paying the additional or the unreduced rent and of dealing 
with another brewer (s). 

uoo. A covenant binding the lessee to purchase liquor only from 
the lessor is capable of running with the land, so that the burden 
will devolve upon the assignee of the terra and the benefit will pass 
to a grantee of the reversion {t), and this is so whether in either 
case “ assigns ” are menlioned or not {a). 

So far as the covenant is in substance negative it will be enforced 
by injunction (/>), and since the intention is to bind the promises into 
whosesoever hands they may come, the covenant will be so enforced 
against a sub-lessee with notice, notwithstanding that it purports 
to bind the lessee and his “ assigns ” (c). Moreover, apart from the 
question whether tbe covenant runs with the land, the assignee of 
the reversion can enforce it if lie also lakes an express assignment 
of the covenant (d). 

1101 . If the covenant binds the lessee to take liqtior from the 
lessor and his assigns, being successors in his business, then 
assigns of the reversion cannot take the benefit of the covenant 

(o) Fivehuood v. IMl (1889), 23 Q. B. D. 36; p. 886. post. 

(p) Such coveniiiits were at first viewed with disfavour, ns being prejudiciiil 
to the public welfare {Coopery. TwthUl (1812), 8 Camp. 286, n. (a); Tlurnton 
V. Sherralt (1818), 8 Taunt. 529); but tiieir validilp is well established. Fur 
form of covenant, see Encyclopedia of Forms and Precedents, Vol. Vll., p. 386. 

(g) Noakn A Co., Ltd. v. Jkitf (1905), reported [1910] 1 Ch. 270, n., (3. A .; 
Courage .fe Co., Ltd. v. Carpenter, [1910] 1 Ch. 262. 

(r) Ilcicomhe v. Hewaon (1820). 2 Gamp. 391; Thvrnion v. SherrcM, aupra; 
Kdioiek v. Ilawkes (1881), 18 Oh. D. 199; see ircaver v. Seaaiona (1818), 6 Taunt. 
184; Stancliffe v. Clarke (1832), 7 Exch. 439. Soinotiines an express proviso to 
the some effect is inserted (^ Doe d. Caloert y. Reid (1830), 10 B. St C. 849,861; 
Clegg v. Jffanda (1890), 44 (3h. D. 503, 516, 0. A.). 

(a) llavbnry v. Cundy (1887), 68 L. T. 188. 

(f) Clegg v. Ilanda, supra ; see p. 888, pu^f. 

(o) White y. Southend Hotel Go., [1897] 1 Ch. 767, 0. A. 

\b) Clegg v. Hands, aupra, at p. 519 ; and see title Injukotiok, Yol. XYII., 
p. 239. 

(e) John Brothers Ahergarw Brewery Co, V. Hohnea, [1900] 1 Ch, 188. 

(<Q C^g y. Hands, supra, at p. 318. 
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skct. l ttnloBS they ave also asRigns of Uie business (e). The covenant may 
Licensed be further restricted by requiring them to carry on the Imainess at 
PreniseB, the particular brewery to which the premises wore originally tied (/). 

But in the absence of special restriction it is sufficient if they are 
assigns of the business generally; and if the reversion and the 
business are assigned together, the assignee is entitled to the benefit 
of the covenant, notwithstanding that he carries on business at a 
different place and that the lessor’s brewery is closed (g). If the 
reversion is assigned, and the business retained by the lessor, the 
lessee comes under no liability to the assignee of the reversion, but 
he remains liable to the lessor (h ); and if the business is assigned 
and the reversion retained by the lessor, the lessee is still liable to 
the lessor, who alone can sue on the covenant, tiiough the lessee 
satisfies his liability if he takes liquor from the assignee of the 
business (i)- 


Linbllily to 
uaigiis of 
nvenion on 
covenant not 
incident to 
bniiueaa. 


1102 . If the covenant hinds the lessee to tako liquor from the 
lessor simply, without reference to his business, the benefit of tlie 
covenant is not necessarily incident to tlie business. J t will pass 
upon an assignment of the reversion together with the business (/c); 
but it will pass also with the reversion altiioiigh the reversion and 
the business are severed, and whether the business is retained by 
the lessor or is assigned by him in a different direction (£). For 
the benefit of the covenant to pass, it is not necessary that the 
lessor’s business should be given up. Even though it continues, 
the lessee’s obligation is to the new reversioner, and no longer to 
the lessor (?w). Nor is it necessary that the reversioner shnnM him¬ 
self carry on a brewery Imsinoss. He can qualify himself to take 
the beneiit of the covenant by purchasing beer and reselling it (?»)• 


((*) Iiirmnifiham Breirtrie*, lAd. v. Jameson (lSi)8), (57 Tj. J. (Cil.) -lOS, 0. A., 
vlioro tlie phruso “ Riicccssors in buyinoss” was bold to qualify the wunl 
“absigiia” iiiti'oducRd iuto the coveimiit by the definition clause. Aa to 
covennnta running' with iho land, nee pp. dS*!: ti scq., post. 

{J) Doe d. Calvert v. lieid (ISJIO), 10 11. & 0. 841), wlioro the covenant was to 
take beer from the lessors or their successors “ in their Info or proaPTit tnidn of 
brewers.” This was held to bo rc.slnctcd to tho business carriod on at the 
lessois’ brewery, and tho cuvouaiit did not bind the losm^e iifter the businoss hiid 
been assigned and the browery closed. Hut the decision has beoii conliiied to 
the particular case. To ensure such a restriction the browery should be 
Kpecifioally mentioned ; see Clegg v. Hands (18U0}, 44 Ch. 1). 503, 517, C. A.; 
Alaniheiter Jh-ewery Co. v. Cotmhs, [19(H] 2 Oh. ti08, 013. 
ig) Manchester Jirewtry Cc. v. Cismbs, supra. 

! h) Birmingham Breweries, Ltd. v. Jameson, sujtra. 

»■) White V. Southend Iltkel On., n897] 1 Cli. 767, C. A., where it was held 
that tho lessee was entitleil to 1 he benefit of n proviso for reduction of rent 
so long as he took liquor Irom the assigns of the business. It was siiggcstod 
that damages in an action by the lessor for breach of tho covonaiit would not 
necessarily be nominal. The assignment of the business did not include an 
aasigument of the covenant, and even if it had, such latter assignment would 
have boon ineffectual; see ihid., per lilOBT, L.J., at p. 774; guars; and 
compare Ckgg v. Hands, supra. 

fi) John Brothers Abergarw Brewery Co, v. Holmes, [1900] 1 Ch. 188. 

(i) Clegg v. Hands, supra. 

(m) This follows from the circumstance that the covenant runs with the land, 
p. ftS5,posf ; the iMioe is only bound to iho rovoraionor for thn lime lieing. 
(a) Clegg v. Hamls, In this case fho lnRsom iit tho time of (lie dcuiiifp 

'^cie thomeeWes piiruliasing part of tho boor which tlu-y suppluHl, 



Part X1V.~Lkases ov Special pKoPERty. 

’ Skot. 5 .—Sporlintf liiflhU. 

1103 . A sporting loaso nntlioriseH tlie Iobhoo to enter upon land 
for the purpose of killing game or fishing, and to carry away the 
game which he kills or the fish which he catches, and is in effect a 
licence coupled with a profit a prendre (o). 

To create an efTective-legal right the lease must be by deed (p), 
though on a verbal letting of lands the owner can reserve the giiine 
to himself (9); and an agreement for the grant of a sporting 
lease should be in writing (r); but in the absence of writing, 
it may be enforceable on the ground of part performance(«). 
If there has been actual enjoyment under a parol grant of a 
right of shooting (/) or fishing (n), the rent can’be recovered in 
an action for use and occupation, and the lessee is liable under 
the stipulations in the grant (a). Where the lease is by deed, 
the benefit of a covenant by tho lessee—such as a covenant to 
leave the land as well stocked with game as at the time of the 
demise—runs with the reversion {h). A yearly tenancy of sporting 
rights may be created by payment of rent, but the tenant is only 
entitled to a reasonable notice to quit, and not to the customary six 
months’ notice (c). 

Sect. 6.— Other Property. 

1104 . Certain other classes of property, the leases of whii‘.h 
require special consideration, are dealt with elsewhere (d). 

Part XV.—Assignment and Devolution of 

Leases. 

Sect. 1.— Right to Assign or Underlet. 

1105 . A lessee for years or a tenant from year to year or other 
term has, in the absence of provision to tbe contrary, the right to 

( 1 ^ Wickham v. Hawker 7 M. & W. 63; Kioart v. Graham (1859), 

7 11. L. Cub. 331. A a to the ojHsuition of mirh leaeca auil the lij'htn nrieiing 
theit*fr(im, seo generally, p. 429, ante; titles Easements and Pjioiurs a J'hemjhk, 
Vol. XL, pp. 336rfa«;. ; EiauKRUts, Vol.XIV.,pp. ; Game, Vol. XV., 

pp. 218 et erq. ; and see Browne v. Blltio (Sfarquit) (1859), 10 Ir. Ch. Jl. 1. 

(р) See titles Ea-sements and PKOii-tTS A Phenjjiie, Vol. XL, p. 341; 
Eisiieries, Vol. XIV., p. 684; Game, Vol. XV., p. 219. For form of lease 
see Eiicyclopaslia of Forma and Precedents, Vol. ^VII., pp. 613 rt ict/. The 
shooting tenant is not entitled to interfeie with the land {eg., by burning 
heather) in order to stop a tire; except so far as such intorfereiico is in fact 
iiocossory for the protection of his shooting rights (Copev. bViarjie (1911), IU4 
L. T. 718). 

(o) Jimei ▼. Williama (1877), 36 L. T. 539. 

(i ) Webber v. Lee (1882), 9 Q. li. D. 316, G. A. 

(s) See Afeil/a«MSv. Onoke (1887), 35 Oh. 1). 681. 

(0 Tomlineonv. />uy (1821), 2 ilrod. & Eing. 6S0; Dawei r. Dowling {1874), 
22 W. R. 770. 

(«) Hol/ord ▼. PriUhard (1849), 3 Exch. 793, 

(((] See Adame ▼. Clutterhuch (1883). 10 Q. B. D. 403; and p. 442, ante. 

(6) Hooper r. Clark (1867), L. E. 2 Q. B. 200. 

(с) Lowe V. Adama,^ [lOOi] 2 Oh. 698 (where a month’s notice to determine 
e wootlag tenancy, given et tbe end of the season, was held to be sufficient). 

(d) Aa to allotments and small holdings, see titles AnLOTUEirra, Vol. I., 
p. 364; Smaxa. HoLUtiras and Small Dwbllinos. As to mining leases, see 
title hbNES, Minerals, anu Ucaeuxes. 
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assign Ills term or tenancy, or to create Rnb-lea8esior8ub-tel^ncies(e) • 
but a restraint on assignment or underletting is valid, and such 
restraint may be created either by condition making the lease void 
in those events (/), or by covenant not to assign or underlet (^). 
Whichever form the restraint takes, an assignment in breach of 
the condition or covenant is not void. It is effectual to vest- the 
term in the assignee, but the lessor can treat the assignment as a 
cause of forfeiture provided, in the case of a covenant against 
assignment, that it is accompanied by a proviso for re-entry (/<). 

1106 . A covenant “ not to assign ” (i), or “ not to assign or other¬ 
wise part with ” jk), the promises is only broken by a legal assign¬ 
ment for the entire rosidue of the term. Consequently the covenant 
is not broken by a declaration of trust of the premises in favour of 
a third person (f), or by the deposit of the lease as security for an 


(e) See /Aw* d. Mitehinnon v. Ciirif’r f 1798), 8 Term S7, GO; Church v. 
Brown (1808), 10 Vcs. 258, S&l. iSiiiiilarly, aii ugrueiueiit for u leuHO, or an 
option to rofpiiro a louse, or a reiiowui of a is ussiguable {Talhurst v. 
Asa(M-iated Burtiand Cement it/o«M/arf«rcrs (1000), Tolhurst v. Aswiatttl 
Ptrrtlavd Cement Manwfaclnrera and Impennl Pditlaiul Cement Co., [1000] A. 0. 
414, 423). But un assigninent Ly a tenant at will (letcnniiios the teniiiicy so 
800 U as the landlord has notice; see p. 437, ante. As to dedication by a lusHce 
of a right of way, SCO title IIigjiwavs, Stkeets, Aim Bkidges, Vol. XVL, 
p. 35. For forms of tia<,igument, soo Eucycloptpdia of Forms and Precedents, 
Vol. Xll., pp. 831 rt seij., Yol. XVIl., p. 89,5. 

(/) See hoe A. Henniker v. Watt (1828), 8 B. & 0. 308. But since forfeiture 
is a matter strict* jam, an assignment which is void doea not givo cuuso for 
forfeiture {Doe d. Llond v. Poiceil (1826), S’B. & C. 308, 313). 

((f) Pauly. Nurse (1828), 8 B. & 0. 486 ; see Re Johnson, Er. jmHe lilacliett 
(189-1), 70 L. T. 381. The covenant may be binding notwitlistunding that the 
iesuor has re-entered ou pai-t of the laud (Vollnu v. (IGol). Stv. 265). 

(A) H’t/7io7rtS V. A’nrie (1868), L. 11.3 Q. B. 739; but hoc Ell wit y. Johnson 
(1866), L. B. 2 Q. B. 120, 126. This is in acuoniuncu with llio rule that it is 
at the lessor’s option whether a forfeiture shall avoid the lease (see p. 530, 
ants). The statement of Iloi.ROVX>, J., in Paul y. Nurse, suj-ra, that 
an assignment in breach of condition is void is not now correct (seo Donuiujli- 
more (Earl) y. P'orrest (1871), 5 I. K. C. L. 443, Ex. Ch.) In Ireland there is a 
statutory prohibition of assignment in broach of covenant (Ijandloril and Tenant 
Law Amendment Act, Ireland, 1860(23 & 2-1 Yict. c. 15-1), s. 10, andonthi^ 
ground the assignment has been held not to pass the term, though it is nono the 
loss a ground for forfeiture (Clifford v. Redly (1870), 41. B. C. L. 218; Bunovujh- 
ntffre (Earl) v. Forrest, supra; Tobin y. Cleary (1875), 7 T. B. 0. L. 17, 0. A.; 
n'o(jan y. Doyle (188.1), 12 L. B. Ir. 69). In Do'notu/hinore (^Earl) y. Forrest, supra, 
it was suggested that a limlcation ^ the Ic.shGO and his licensed assigns wouli) 
prevent the term passing to an unlicensed assign ; but this is tho uoiislructioi] 
whi(^ the law gives to assigns (seo Weoxhernll v. Ceeriny (1806), 12 Yes. 504, 
511): nevertheless it docs not, it is believed, provoiit the assignability of the 
term. 

(«) Uentle v. Faidkner, [1900] 2 Q. B. 267, C. A. An assignment of a green¬ 
house which tho leasee is oiititled to romovo is not a forfeiture (Moss y. Jams 
(1877), 37 li. T. 715). 

(k) Doe d. Ptlt V. Ifogg (1824), 4 Dow. & By. (k. b.) 226, 229; see S. 0., suh 
nom. Doe d. Pitt v. Laming (1824), By. & M. 36. Ilut in a miumg lease it is 
a breach if the lessee gives to a t^-d person tho right to got and carry away 

K .rt of the minerals (Aiostyn y. Manger (1901), 17 T. L. B. 199); see title 
iKiss, Mxnekals, and Quaruirs. 

(1) The declara^n of trust is not converted into an assignment by the 
Jimioatuxe Act, 1873 (36 & 37 Yiot. o. 66 ), s. 24 ( 4 ) (OenUe y, Faulkner, supra)- 
Riehards v. Chrauosfwy (1802), 6 T. L. B. 446, so far as to the contrary, is over 
Vttled 
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advance A- COwnantnot to assign orpaitNith the posses- 
hion of the premises ” goes further and is broken if the lessee makes 
an equitable assignment of the lease and places the assignee in 
possession (n). The retention of possession by one partner alone on 
a dissolution of the partnership is not a breach of a covenant against 
assignment contained in a lease to both (o); but if one executes a 
formal assignment to the other this is a breach (p). A covenant 
not to part mth the possession of the premises is not broken by 
the lessee parting vrith a part of the premises (g). 


1107 . A covenant against assignment is restricted in its operation 
to voluntary assignments. Hence it is not broken vhen the lease 
is taken in execution (r), provided the execution is bmithfide («); nor 
when it vests in a trustee in bankruptcy (t ); nor when it passes on 
the death of the lessee, whether as part of his personal estate (a), 
or under a specific bequest (b); nor when it is acquired by a public 
body under the Lands Clauses Acts (c). 


1108 . A covenant against'assignment entered into by the lessee 
on his own behalf only is not binding upon his personal representa¬ 
tives (d) or assigns (<;); but if executors and administrators are 
mentioned the covenant is binding on them (/); and if “ assigns ’* 
are mentioned, the word includes voluntary assigns inter vivos, but 


(to) Doe d. Pitt v. Hogg (1824), 4 Dow. & By. (k. b.) 226, 229; Re Hand, 
Ex parte Cocke (1836), 2 Done, 14 ; Kxparte Drake (1841), 1 Mont. I). & De G. 
539 ; M'Kay v. it Nolly (1879), 4 L. & Ir. 436, G. A.; compare SwanJey Coal 
Co. V. Denton, [1906] 2 K. B. 873, C. A. 

(n) The role of the business on tho premises to a company is not a breach it 
the possession of the premises is retained by the lessco, notwithstanding that 
the company uses Biem {Peeblee v. Oroathwaite (1897), 13 T. L. B. 198, O. A.), 
As to a covenant not to charge or incumber, see Croft v. Lumlct/ (^1858), 6 
IL L. Gas. 672. For form of covenant not to assign or underlet, see Bncyclo- 
pssdia of Forms aud Precedents, Yol. YH., p. 195. 

(o) Bristol Corporation v. Wesltalt (1879), 12 Gh. D. 461, C. A. 

(n) Varley v. Coppard (1872), L. E. 7 0. P. 50.5 ; London v. Hemon (1905), 
92 L. T. 805; doubted in Bristol Corporation v. Wesfeotf, supra. 

( 7 ) Church V. Brovm (1808), 16 Yes. 268, 266; Grove v. Portal, [1902] 1 Ch. 
727. 

(r) Dew'd. Mitchinson v. Carter (1798), 8 Tenn Eep. 67. 

(s) Doe d. Mitchiruton v. Carter (1799), 8 Term Bep. 300. 

(t) Doe d. Ooodhehere v. Devon (1816), 3 hi. & S. 353, 360. See Weaiherall v. 
Oeeririg (1806), 12 Yes. 504; Doe d. Cheere v. Smith (1814), 6 Taunt. 795; and 
titie Bankruptcy aio> Inbolvkkcy, Yol. n., pp. 88, 149,160. 

(а) Seers v. Hind (1701), 1 Yes. 2M. 

( б ) Ckrusoe d. Blencowey. Bughy (1771), 8 Wils. 234, 237 ; Doe d. Ooodhehere 
V. Bevan, attpra, at p. 361; see Fox v. Sumnn (1656), Sty. 482. Originally the 
covenant forbade a devise {Windsor {Lord) v. Bun^ (1682),Dyer, 46, pi. 3, n.; 
Parry v. Ilariert (1639), Dyer 46 h. 

{c) Slipper v. Tottenham and Hampstead Junction Rail. Co. (1867), L. B. 4£n, 
112. See title CoitPUMORT PoRcnASE op Lard and Oowpbnbatiow, YoL 
Yf., pp. 36, 68 . 

(d) Seers v. Hind, «upra. 

((i) See p. 686 , post. 

(/) Roe d. Qregson v. Harrison (1788), 2 Term Bop. 426. If “assigns'* 
only are mentioned, executors or administrators may novei theless be bound as 
voluntary assigns in law {Mards {Sir William) Case (1684), Oro.' BUr. 26) j see 
Doe d. Goodhehere v. Sevan, supra. 
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not involuntary assigns, such as a trustee in bankruptcy, or an 
execution creditor (, 9 ), nor does it include an underlessee (h). 

1109. A covenant against underletting is not broken by a letting 
oi lodgings (t); but it is broken whenever the lessee parts with the 
exclusive possession of the premises or, if the covenant is so worded, 
any part of the premises, to an undertenant (k), though, if it is 
against underletting simply, an underletting of part is no 
breach (1). A covenant not to underlet is broken by an under¬ 
letting from year to year (m). To constitute a covenant against 
underletting it is not necessary that words appropriate to under¬ 
letting should be used ; it is sulhcieut if the covenant prohibits a 
disposition for a part only of the term (n). But the court is strict 
not to let a condition of forfeiture go beyond the proper meaning oi 
the words, and in the absence of reference to a mere change oi 
occupancy, or to a disposition for part of the term, words primarily 
importing assignment will not include underletting ( 0 ). On the other 
hand, words which are appropriate to underletting may have their 
scope widened, and may extend to assignment, if they are intended to 
be applicable to an alienation for the entire residue of the term (p). 


( 9 ) JJoe d. Goodhehere v. Bevan (161d), 3 M. & S. 333, at p. 358. In Dyke v. Taylor 
(1861), 3 De Q. F. & J. 467, 0. A., on appoal against an interlocutory injunc¬ 
tion, this was not treated as clear. A lotting by a recoiTer under the direction 
of the court ia perhaps not a breach (see Itoyera v. Bateman (1841), El. & K. 432) 

(A) ViUiera v. Oldcorn (1903), 20 T. L. R. 11. 

(t) Doe d. PiU V. Laming (1814), 4 Camp. 73, 77. As to lotting cottages on 
the promieeB to labourers, eeo Browne v. Sligo {Marquis) (1859), 10 Tr. Ch. R. 1. 

(A) Roe d. Dingley y. Balea (1813), 1 M. & S. 297 ; compare Qreenalaile v. 
Tapacatt (1834), 1 Gr. M. & B. 35, 59. To constitute a breach there must bo a 
Hurattiniial parting with a substantial part of the promises {Maahiier v. Smith 
(1887), 3 T. li. B. 673). A mere advertising for a tenant is not a breach 
{Oourlay y. Stmerset {Dulce) (1812), 1 Yes. & 11. 68 ). A statutory body in whom 
the term is vested is subject to the restiictinn oi the covenant {Metrojiolitan 
Water Board v. Solomon, ]_1908] 2 Gh. 214). The mere foot that a thii-d person 
is in occupation is not evidence of a broach of covenant if ho alleges that he is 
tenant to some one other than the lessee (Doe v. Payne (1815), 1 Stark. 86 ); 
hut if he appears to ho tenant to the lessee this is primd facie evidenre of under¬ 
letting (Doe d. Jliiidly v. Rickarhy (1803), 5 Esp. 4). 

(1) nHaon v. lioaenthal (1906), 22 T. L. B. 233. 

fm) Timma v. Baker (1883), 49 L. T. 106. 

(n) Doe d. Holland y. Worahy (1807), 1 Gamp. 20 (proviso that the lessee 
should not assign or otherwise part with the premises or any part thereof for 
the whole or auy part of t^|S term) Dumork v. ShovoelVa Brewery Co. (1898), 79 
L. T. 329, G. A. (proviso for re-entry if the lessee did any act whereby the premises 
became vested for the whole or any part of tlio term in any person other than the 
lessee, broken by a Hub-lotling from yo» to year). The grant by the lessee of a 
theatre to a thira person of the exoliisive use of the refreshment rooms and bars is 
not a breach of u covenant against assigning or parting with thopromisea or any 
iiitorost therein (Daly y. Jidwardea, Warr & Co. y. £'du»trdes (1900), 48 W. R. 360); 

, as to leasing boxes in a theatre, see Croft y. Limlay (1858), 6 li. L. Gas. 672. 

(o) Oruaoe d. Blencoive y. Bughy{Vll\}, 8 Wils. 234 ; 2 Wm. 111. 766 (covenant 
not to " assign, transfer, or set over, or otherwise do or put away with ’’ the 
iooso or the demised iwcraises); Church y. Brown (1808), 15 Yes. 258, 265; 
compare KinntraUy v. Crpe (1779), 1 Doug. (k. b.), 56. 

(p) Greenaway y. Adama (1806), 12 Yes, 395 (covenant not to “ let, set, or 
demise the premisee for the whole or any part of the term ”). But the words 

set or let ” alono, without reference to the whole of tbe tom, forbid nnder- 
fatting only and leave the lessee free to assigii (Re Doyle and O'Hara’s Contract, 
(1899] 11. E 113). 



PaBT XV.— ASSlGNHENir AND DbVOLUI’ION OF LEASES. 


m 


A forfeitare will be incurred although the underletting is only a 
mortgage by way of eub-demiae ((?). 

lUO. Where a lease contains a covenant or condition against 
assigning, underletting, or parting with the possession of the 
demised premises without licence or consent, the covon-mt or con¬ 
dition, unless the lease contains an expressed provision to the 
contrary, is to^ be deemed subject to a proviso that no fine or 
sum of money in the nature of a fine shall be payable for such 
licence or consent. This does not preclude the right to require pay¬ 
ment of a reasonable sum for costs (r), nor does it prevent the lessor 
from requiring the assignee to covenant to pay the rent and perform 
the lessee’s covenants during the residue of the term (s ); nor, in 
the case of a lease granted under a building contract, from requir¬ 
ing a deposit as security for the completion of the works (e); but it 
precludes him from demanding an increased rent (a). If consent is 
refused except on payment, the lessee is entitled to assign without 
consent (b); but the above provision does not make payment of a fine 
for consent illegal, and if the lessoe pays it,' not under protest, he 
cannot require repayment (c); and if the assignee has covenanted to 
pay a sum in the nature of a fine, he is liable on the covenant (d). 
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1111 . A covenant against assignment or nnderlettiug without the Arbitrary or 
lessor’s consent is frequently qualified by the proviso that such nnrearonabie 
consent shall not be arbitrarily or unreasonably withheld. The 
provioo is not construed as implying a covenant on the part of the 
lessor not to refuse his consent arbitrarily or unreasonably; but if 
in fact it is so refased, the result is that the lessee is at liberty to 
assign without the lessor’s consent («); and he can obtain a 
declaration by the court of his right to do so (/). 1'he effect is the 


M Herjmnt v. Nath, Vw!dA Co., [1903] 2 K. B. 30i, 0. A. 

(r) Guiireyaadiig and Law of i’roporty Act, 1892 (53 & 36 Viot c. 13), b. 3. 
Aa to fine,” boo OonTeyaudng and Law of Property Act, 1881 (41 & 43 Viet. 
0 . 41), 8. 2 (ix.); Waite v. Jeimiiiga, [1906] 2 K. B. 11 , 18, G. A. As to the right 
of the lessor to insist on payment previously to this enactment, see lldtou v. 
Tijtjter (1868), 18 L. T. 626. The Gonveyancing and Law of Property A<-t, 
1892 (55 & 36 Viot. o. liB, applioB to all leases, whether uisdn before or after 
the Gonveyancing and Ijaw of Property Act, 1881 (H & 45 Viot. o 41), or not 
(B'eaf V. Q-wynm, [1911] 2 Oh. 1, C. A.). For form of cousent, see Encyclopedia 
of Forms and Precedeiils, Vol. VII., p. 678. 

See Waite v. Jeimingt, mpra. ■ 

ft) Be Coah'a Cmtract, [1897] 1 Ch. 9, 0. A. 

(a) Jenkint v. Price, [1907] 2 Ch. 229; the point was not decided on appeal, S. 0., 
[1908] 1 Oh. 10, 0. A. 

(3) Andrew ▼. Bridgman, [1908] 1 K. B. 396, G. A.; see Waite v. Jenninga, 
aupra, at p. 16. 

(c) Andrew y. Bridgman, aupra; West y. Gwynne, supra; see Jenkint y. Price, 
aupra. 

(d) Waite v. Jmniiwa, tujnra. 

(«) Trdoar v. Bigge (1874), L. E. 9 Exch. 131; Hyde v. Wurden (1877), 3 Ex. D. 
72, 0. A.; Sear y. Hotae l^perti/ and Investment Society (V 8 H 0 ), 16 Ch. D. 387. ’ 

(/) Young y. Aahley Oardena Properties, Ltd., [1903] 2 Gh. li2, 0. A.; Eoana 
y. L^, [1910] 1 Ch. 452; and he is untitled to the costs of the aotiou for this 
purpose (F««ny V. Aahley Oardena Properties, Ltd., supra; Weat y. Owgnne, 
aupra, overruling on thu point Jenkins y. Price, aupra, and Avans y. 
Levy, ntpra). Even without such decluation he can ohWn spedfie per- 
lomance of a oontraot of assignment if it is clear that the leasor’s consent is 
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same where the consent is not to be withheld in the case of an 
assignment to n respectable and responsible person; and, unless the 
nature of the lease shows that it is to be held by an individual, a 
company may be such a person (jj). But the lessee before he 
assigns is bound lo ask for the consent, even though it could not 
properly be refused (h), and if through forgetfulness he omits to do 
BO he cannot obtain relief from the forfeiture (i). 


1112. Where the lessor’s consent to assignment is not to be 
arbitrarily or unreasonably withheld, he must not withhold it in 
order to get some advantage for himself, as, for example, to obtain a 
surrender of the lease (k ); but be may be justified in withholding it 
if he is acting ** upon advice," even though the grounds of refusal 
are not stated (Z); or if in his opinion the intended use of the 
premises by the assignee will be prejudicial to other property of his 
own (m); or if such use is different from tho purpose for which the 
lease was granted (n); though if the lease imposes serious liability 
on the lessee— where, for instance, tho rent is heavy—substantial 
ground for refusing consent should be shown (o). In the case of a 
proposed re-assignment by an assignee, it is unreasonable to require 
him to covenant to pay tho rent and perform tho covenants for the 
residue of the lease (p). 


1113. If the licence to assign is required to bo in writing, a verbal 
licence is insnfQcient (g). The licence extends only to the actual 
assignment or underlease which it authorises (r), though it is usual 
expressly so to provide in the licence (s). If it is intended that the 


improperly withheld (White v. JJay (ISdo), 72 L. T. 281 ; coutra, Me Marshall 
and HaWs (Jontract, [1900] 2 ('h. 202; see Day v. HingMon, [1899] 2 Oh. 
320, 0. A.); and son title Shech'IC Pkhfoumasce. 

(y) WillmtM v. London Road Car Co., Ltd., [191OJ 2 Ch. 525, 0. A.; following 
MeJrffcock’s Trusts (1882), 51 L. J. (eu.) 507, and oveiTuling Harrison, Ainslie & 
Co. V. Barrow-in-Furness Coriioration (1891), 39 \V. R. 250. If personal 
residence is required the lease is not assignable to a company {Jenkins v. Price. 
[1908] 1 Ch. 10, C. A.). 

(A) Eastern Telegraph Co. r. Dent, [1899] 1 0.. B. 885, 0. A.; Bnr/vrtl v. Unwin 
(1885), 7 Cab. & M. 494, contra, 's ovennilod. 

(t) Barrow y. Isaacs iSi Son, [1891] 1 Q. B. 417, C. A. 

Uc\ Lehmann v. McArthur (1867), L. B. 3 Eq. 746; Bates y. Donaldson, [1896] 
2 Q. B. 241, 0. A. 

(i) Trelmr y. Bigge (187^, L. E. 9 Exch. 151. 

(»«) BrulewtU Hospital {CftKiermvs) v. Fawkner and Rogers (1892), 8 T. L. B. 
637; compare Re HparVe Lease, Berger v. Jarkinson, [1905] 1 Ch. 456 (where the 
lan^ord occupied part of samo premises). 

(n) Harrison, Ainslie A Co. y. Barrow-in-Fumess Corporation, supra. 

{o} Sheppard v. Hong Kong and Shanghae Banking Corporation (1872), 20 W. B. 
459. 

(p) Evans y. Zepy, [1910] 1 Ch. 452; though it may be reasonable to reqmre 
.such a covenant, limited to the time daring which tho assignee holds the l^ss 
(lAtd.). 

{;) Richardson v. Evans (1818), 3 hfadd. 218; though if the verbal licence bos 
been given as a snare, relief will be given in ctpiity {ibid.) ; and see Walker v. 
Ballamie (1606), Cro. Jac. 102. As to indoi-soment of tho consent on the 
assignment in Ireland, soe Be Ulster Pemianent Building Society and Junior 
Army and Navy Stores (1884), 13 L. B. Ir. 67. 

Law ot Impextj Amendment Act, 1859 (22 & 28 Yict. c. 35}, s. 1; Eyton 
V» dmst (187^, 21 Id T. 789. 

(f) Vmuulj the effect ol a Uoexxoe for a single aangnmeut wai to put an 



Past XV.—^Assiqnment and Dbvolcjtion of Leases. 


BBsignee shall not be let into possession until the assignment is 
complete, this also should be expressly stated (e). Upon an agree¬ 
ment for sale of a lease it is the duty of the vendor to procure the 
lessor's licence (tt), and if he fails to do so the agreement will not 
be enforceable (a); though if the purchaser procui^s the lessor’s 
refusal he may be liable to make any payment due under the 
agreement (&). 

1U4. Where there is a covenant against assignment or under¬ 
letting, with a proviso for re-entry on breach of covenant, the lessor 
can either re-enter for the forfeiture or sue for damages for the 
breach; and if he is not immediately aware of the breach, he can 
forfeit the lease as soon as he hears of it (c), subject to tiie Statute 
of Limitations (d). If he sues on the covenant, the damages will 
be measured by the loss naturally flowing from the assignment (e) 
or underletting (/). 

1115. So long as the assignee or undertenant is in possession 
he is subject to the stipulations of the lease, notwithstanding the 
want of the lessor’s consent (^). 

1116. The lessor will be debarred from insisting on the necessity 
of consent if he has accepted the assignee as tenant in the place of 
the assignor, but this acceptance is not to be inferred merely from 
the fact that possession has been given to the assignee with the 
knowledge of the lessor and without objection on his part; this, 
while an important element, is not conclusive where the facts show 
that the lessor did not intend to accept the assignee (A). Further, 
the lessor is not bound to assent to the assignment on the ground 
that he stood by whilo the assignee was spending money on the 

oud to the condition or covenant against asaigninent ultogeihor; uee p. 539, 
ante. 

m 1M V. Dolb (1869), L. E. 4 Q. B. 634. 

(u) Lloyd V. CVispe (1813), 6 Taunt. 249; Jlfoaon v. Carder (1816), 7 Taunt. 9. 
It is enough if tke lessee makes I'easonablo eSoits to procure the licence 
{Lehmann v. McJrtAur (1868), 3 Ch. App. 496); compaie Huy v. Singleton, 
[l899] 2 C'h. 320, 0. A. If the lessor’s oonsout cannot be obtained the inteud- 
uig assignee will recover any deposit he has paid notwithstanding that he has 
negotiated unsuccessfully for a new lease (Wi/der v. Bumergue (1866), 14 W. IL 
699). 

(a) But as to a purchaser’s suit, see LetUih v. Simpmi (1871), 5 I. B. Eq. 613. 

(h) See Davie v. Niebdt (1860), 10 C. B. (n. 8 .) 752, 

(c) SUeoek v. Farmer (1882), 46 L. T. 404, 0. A. 

{a) The right of re-entry must bo asserted within twelve years of the cause 
of forfeiture; see title LniiTATioir of Actions. 

(s) The assignment, when made by an Msiguee, puts au end to his liability 
on the covenants in the lease, and if it is made to one of inferior pecuniaiyr 
liability, tike measure of damages will bo s^h a sum os would, ns far as money 
can, put the lessor in the some position os if he still had the assignee’s liability 
for breaches of covenant, past and future ( WiUiame v. Earle C1868), L. E. 3 Q. B. 
789). 

(/) If the premises ere destroyed by reason of special risk attaoblng to the 
purposes for which they are eub-let, the damages will bo the loss thus caused 
{Lepla V. Bogere, [1893] 1 Q. B. 81; compare Chapman v. Mason and Liniline 
Co. (1810), 108 L. T. 890). 

( 0 ) Sihoek v. Farmer, supra. 

ft) ElphinetoM {Lori) v, MorkUmA Iron and Cbof Co, (1885), 11 App. Ou, 
S83, 846. 
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property, unless the circumstances are such as to estop him from 
setting up the breach of covenant (i). 

Sect. 2. —Mode of Assignment. 

in?. No action can be brought upon a contract for the sale of 
lands, teiienienls, or hereditaments, or any inicrest in or concerning 
them, unless the contract, or some memorandum or note thereof, 
is in writing, signed by the party to be charged therewith, or his 
agent (it); consequently contracts fur the assignment of leaseholds 
or tenancies must be in writing. The above rule applies whenever 
there is in clTcct an agreement for the transfer of the promises for 
the residue of tho term; where, for instance, tho lessee agrees to 
give possession to another who is to be tenant for the residue of 
the term (f) or merely to give up possession of a house to another (/a)- 
Even though the nssiguiiioiit has been completed by transfer of the 
premises in pursuance of a verbal agreement the vendor cannot 
recover the price on tho contract; but if the purchaser has admitted 
the amount to bo due, it will be recoverable on an account stated(n) 

ms. An assignment of a chattel interest, not l)eing copyhold, 
in any tenements or hereditaments is void at law unless made by 
deed (o). Consequently a deed is necessary to pass tho legal intei-est 
in leaseholds, inclnding a tenancy from year to year(jj), though an 
assignment under hand, if made for value, will operate as an agree¬ 
ment to assign and will vest an equitable interest in tho assignee (g). 
T'he assignor can assign the premises direct to himself and another (r). 
Where an underlease has been created the more assignment of 
the head term does not necessarily pass tho rent reso ved upon, 
and the benefit of tho covenants contained in, tlio uiidorleaso (s). 


(*■) Williiivity. ZAtrit-r (1880), 15 Ch. D. 00; conqm-o v. ZV/i.r (IfifJS), 
16 1. Ch. E. 100; and bog titles Equii’Y, Vol. XJIL, i>. 107; E noi'Pei. 
Vol. XIII., p. 390. 

(A) Statute of h'luuda (29 Car. 2, c. :•), n. 4 ; sco tilli ^ CoA’TiiACi’, Vol. VJL, 
p. 361; Djjeds and Otuke lA'SiUUiiEN rs, Vol. X., y. 419. 

(Z) Buiteinerey. flayc* (1839), o M. A: W. 450. 

{in) Kelli/ V. (1852), 12 C. E. 283; bn,art v. llarthug (1865), 13 0. B. 

032; Bodgaon v. Jnhnson (1838), E. B. & E. 083. 

(n) Citckinij v. Ward (184.3). 1 C. B. 868; seo title Coktiiact, Vol. YIL, p, 382. 

(o; Heal l^opei'ty Act, 18*13 (8 & 9 Viet. c. 106), s. 3. Under tho Statute of 
Frauds (29 Cor. 2, c. 3), i-«4, the asragument might ho either by deed or by note 
in writing; and in Ireland the assigruiient may now bo in writing (liandlord 
and Tenant (Ireland) Act, 1860 (23 & 24 Viet. c. 154), s. 9; Domn v. Kenny (1809), 
3 I. B. Eq. 148. Soo title Deeds and Otueu 1n8X'kumea’ts,Vo 1. X., p. 868. 
As to an uBsignment by the sheriff on sale under an exoentiun, see title 
Execution, Vol. XIV., p. 44. 

(p) Bolting v. JifaHtn (1808), 1 Camp. 317, decided on tho Statute of Froude 
(29 Car. 2, o. 3). 

(g) See p. 383, ante. As to when the aesumplion of liability by tho leasno 
prevents an assigUinoiit from being voluntaiy, see Be Greer, a lianhrimt (1877), 
11 L H. Eq. 602; title Fbaudulknt and Voidaele Conveyances, Vol. XV., 

J p. 81, 93. For form of agroomont to assign, see Encyclopeedia of Forms and 
^fcedenta, VoL XIL, p. 246. 

(>■) Law of Property Amendment Act, 1869 (22 & 23 Viet. c. 33), s. 21. 
Compai'e, os to freeholds. Conveyancing and Law of Property Act, 1881 (44 & 
43 Vict.-o. 41)t B. 30. 

(s) Sm Fnadi^ V. Uowu (1871), 19 W. E. 381. 
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1119. If the lease is for life or lives, or is detemiinable on a life 
or lives, or is for a tem of years of which more than twenty-one 
are unexpired, the assignee can register himself as proprietor at 
the Land Ilegistry with a possessory, qualilied, absolute, or good 
leasehold title (t). If the land is in a district where registration is 
compulsory, the purchaser of a lease or underlease having at least 
forty years to run, or two lives yet to fall in, must register himself 
ns proprietor, otherwise ho will not obtain the legal estate in the 
torm(t(). If the leasehold land is already on the register, the 
assignment will bo by transfer in tho prescribed form, and must be 
registered (a). But registration of title to the lease makes it 
unnecessary to register tho assignment in the local registries {h) 
referred to in the next paragraph. 

1120. If tho premises are in Middlesex and outside the City 
of London, the assignincmt must ho registered at tho Land 
llegivstry in tho Middlesex Deeds Register; but this is not necessary 
in the case of a lonso at a rack-rent, or of a lease not exceeding 
twenty-one years, where tho actual possession and occupation goes 
witli tho lease (r). If tho premises are situate in any riding of 
Yorkshire, tlio assignment must bo registered at the oflice for the par¬ 
ticular riding (d), except in the case of tho assignment of a lease not 

(i) Liinil Trnnsl'oi" Act, lK7f5 (U8 A- 89 Viet. c. 87), ss, H, 13; t.i'e 
Iian.'ilVv Act, 1897 (tiO & (il Viet. c. C3), f>. 22 (6) (g); Tmnd TrtiHpfcr Kulcs, 19U.‘{, 
cr. .j0--(}7, as viujc'l by tho Laud Traiisfor llulos, 1908. To obtain registration 
with .in absolute litle, tho assignee imist prove both the title of the lessor to 
gi'unt tho Kise,and .'il.'.o his own title to tho lease (i/)/d , r. 33) ; to obLun regis¬ 
tration with a gf>od loasehold title, ho has (*n]y to prove his own titlo tt> the lease, 
assuming it to bevvidl rrealcd (lAiV/., r. fiii). As to registration of title generally, 
sec title llKAL Pkopkktt .v.xn CjiATTEi.a Risat,. 

(lA Jjand Transfer Itules, 1903, it. G8, G9. 

(a; See Kncyeloprralia of Forms and Precedents, Vol. XT., p. 3G4; Land 
Tninsfor Bull's, 1993, v. 120. 

(/») Land Tr.uisfer A'-t, 187.> (38 & 39 Vicl. c. 87), s. 127, amended by the 
Land Tiiin-fer Act, 1897 (GO & 61 Viet. n. 63), Sehod. 1; Jjand Registry 
(Middlc'ii'X l.'ofds) Act, 1891 (5-1 & 55 Viet. o. 61), Sched. X. (11). 

(c) Middlesex liogistry Act, 1708 (7 Ann. o. 20); see the regulations intro¬ 
duced by iho Jjiiud Registry (Middlesex Deeds) Act, 1891 (34 & 56 Viet. c. 64), 
Sched. I., and tho Ijand' Registry (Middlesex JXced.s) Rules, 1892. As to 
“actuiil possosHion and occupation,” sao AVrry v. Smith (1822), 1 Hud. & B. 
735, )>. lUJ, ante. It has been doubted wliother assignments of cxcoptedi 
looses are also oxcopted from registration {Flemmg'B Lesstf v. Neville (1830), 
Jlayes, 23); but this ‘ is a necessary conseip^ence. Registmtion gives 
ahstduto i»riointy at law over uiucgistoied asstjrauces (Doc d. Mbinaon v. Allaop 
(1821), 5 R. & Aid. 142); but does not give priority in equity over an 
unregistered abSUTiiuco of which tho iw.siguee has notice {Le Net'c v. Le Neve 
(1748). 3 Atk. 616, 631). Registration is effected by registration of a memorial 
of the deed, which must set out the date, names and addition of parties and 
tho pnrijols; boo Land Registry (Middlesex Deeds) Act, 1891 (54 & 53 Viet. 
0. 64^ Mclicd. I. ; R. v. J/imlesee \Jiegiitrar) (1850), 15 Cl. R. 970. For form of 
memorial, see Bn^clopivdia of Forms and Pi-ecedents, Vol. XT., pp. 282 et aeq. 

(d) Under tlie Yorkshire Registry Acte, 1884, 1886 (47 it 48 Viot. c. 64; 48 
& 49 Tict. 0. 26} Notice of an unrogistorod assnraiice does not deprive a 
registered assuranco of priority except in case of actual fraud (Yorkshire 
Registries Act, 1884 (47 ft 48 Viet. c. 64), s. 7; BuUistm v. EtAaon, [1896} 2 
Ch. 403). An agreement for sale of land is not an “assurarce" capable of 
registration under these Acts (Rodger v. Enrriaon, [1893] I Q. B. 161, 0. A.). 
3^0 registration is effected by regptration of a memorial of the deed (Yewk- 
ihireRegisteios Act, 1884 (17 & 48 vict. o 54). s. 6); see p. 401, ante. Fox form 
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exceeding twenty-one yeare, where accompanied by actual poBsessioi 
from the making of the assignment, or of a lease of Crown lands (e) 

Sbct. 8. — Covejwnts Running with the Land, 

mi. A covenant entered into between lessor and lessee is 
primarily binding as between the two personally. Bat upon an 
assignment either of the reversion or of Die term it may be also 
binding upon the grantee of the reversion or the assignee of 
the term; and similarly, the benefit of a covenant may pass to these 
parties respectively (/). There are thus four cases : (1) where the 
burden of a lessee’s covenant runs with the term, or, as it is more 
usually put, with the land; ( 2 ) where the benefit of the lessee’s cove¬ 
nant runs with the reversion; ( 8 ) where tho burden of a lessor’s 
covenant runs with the reversion ; and (4) where the benefit of a 
lessor’s covenant runs with the land. 

1122. AVhether the burden of a covenant by tbo lessee runs with 
the land depends partly on the nature and partly on the form of 
the covenant (.Of). As regards its nature, the covenant (1) may con¬ 
cern tho land itself nr something already in existence on the land; 
in either case, it concerns a thing in esxe; or ( 2 ) though directly 
relating to the land, it may concern something only contemplated 
to be brought into existence, a thing in Jfntnro ; or (3) it may not 
in strictness concern the land at all, in which case it is said to be 
collateral. As regards tlie form of the covenant, (l)'it may be 
entered into by the lessee for himself, or for himself and his repre¬ 
sentatives, real and personal, only; or ( 2 ) it may purport expressly 
to bind his assigns. The following rules, which apply only where 
the lease is by deed (/Oi but which apply also to incorporeal here¬ 
ditaments (0, govern these cases (fr):— 

(i.) When the covenant relates to a thing in ease, and directly 
concerns the land, it binds the assigns, whether named or not ( 2 ); 


n{ memorial, see Encycloptedia of Forms and Precedents, Yol. XL, pp. 291 
tA sot. 

ieS Yorkshire Registries Act, 18K4 (47 & 48 Viet. o. 5-i), s«i. 28, r4). 

If) The covenant must ho eifective in the first instance. Thus, if the same 
person is joined both as covenantor and covenanteo, it will not mn with tho land 
(Vapter v. WiUiams, ^ ^h. 361). But it is snffioient if the lessor has a 

reversion by ostoppef {OuihhtrUm v. Irving (I860), C H. & N. 13.'), Ex. Ch.), 
even though the defect in hi|S legal titlu appenr on the Ien<te (seo .ro/fy v. Arhuth- 
nat (1859), 4 Do G. & J. 224 ; Merton v. Woods (1869), L. B. 4 Q. B. 293. 
Ex. Ch.); and see p. 336, ante; 1 Smith, L. C., 11th ed., 95. 

(y) The general rule is that the burden of the covenant never runs with the 
land at law {Austerberry v. Oldham Corporatim (1885), 29 Ch. D. 760, C. A.); 
though it may inn with the land in equity on the ground of notice [Tulhy, 
Moxhay (1848), 2 Ph. 774); see p. 690, post; titles Equity, Vol. XIII., p. 100; 
Saub of Land. But the relation of landlord and tenant gives rise to an excep¬ 
tion from the rule {Austerberry v. Oldham Oorporafifin, supra, at p. 781). And 
as to covenants between lessor and lessee, see Chaiidos {Dofoager Duehm) v. 
Brov’n'mo (1791), 2 Bidg. Pari. Rep. 346, 407. 

(%) nUaU V. Johnson (1866), L. B. 2 Q. B. 120, 127. 

CTark (1867), L, B. 2 Q. B. 200; see Martyn v. TTtlftanu (1857), 


(k) Npenesr's Case (1583), 5 Co. Bap. 16 a; ] Smith, L.C., 11th ed., 61. 

(2) Pint rssolatbn in Spencer's Case, stipm. According to file .words of tbo 
noolution the thing must bo pore^ of the demise, bus it is suffloient if it 
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(ii.) When it relates to a thing mfutu/ro and directly conoema the 
land, it binds the assigns if they are named, but not otlierwise (m); 

(iil) When the covenant does not touch nor concern the knd, but 
is merely collateral, it does not bind the assigns, bat is a personal 
covenant only; hence it cannot be made to run with the land (»). 

directly concaras the land; see Lyh v. NmtlA, [1009] 2 1. R 58. Of this 
nature are covenants to pay rent {ParJcer v. WM' (ctrca 1700), 3 Salk. 5; 
Nfr-venaon V. Lombard (1802), 2 East, 579, 580; WilliaToa v. BosangueillSld), 1 
Bred. & Bing. 238); to render servioea in the nature of rent (Yyvyan. y. 
Arthur (1823), I B. & 0. 410; see KeppeU y. Bailey (1834), 2 Ify. & K 617,341); 
to allow dediiotions out of rent {Baylye y. Iluq^ (1028), (jro. Car. 137}; to 
repair or to leave in repair houses ali'eady hiiilt {Maluree y. Westv/ood (1598), 
Cio. Ehz. 599; Wvivlaor’e {Dean arul Chapter) Case (1601), 5 Go. Bep. 24 a; 
Wakefield V. Brown (1846), 9 Q. B. 209, 223; Mnrtyn v. CZue (.18.12), 18 Q. B. 
661): to repair and ronow fixtures alreeidy affixed to the premises (ir«7fia7ns v. 
Barle (1868), L. B. 3 Q. B. 739); to insure against ilro (Fn-non v. Bmitli (1821), 
5 B. & Aid. 1; BOO p. 521, ante); to use the promises as a private dwelling-house 
only (v. Rogers (1864), 2 Be Gc. J. & 8m. 62, G. A.); to resido upon 
thorn during the doiniso {Totem v. Chaplin (1793), 2 lly. Bl. 1,3.3); inaloase of 
a publiu-honse, u covenant to conduct thu house properly {FletAivoad v. Hull 
(1889), 23 Q. B. D. 35); and to bur liquor from the lessor {fReqg v. Iltmds 
(1890), 44 Ch. D. 503, G. A.; White v. Boulhend Hotel Co., [1897] 1 Oh. 767 ; 
see p. 573, ante) ; in an agricultural louse a covenaut to manure (Nafe v. 
KitrJiiugham (1713), 10 Mod. Bop. 158}; and not to plough more than a certain 
quantity of land. (Coeksonv. Com (1606), Gro. Juc. 126); in a mining lease, a 
covenant to pi^ compousation for damngo dune to the surface {Nerval v. Pascoe 
(1861), 34 L. J. (CB.) 82; Dyson v. Forster, Jh/son v. Seed, Qu?wn, Morgan etc., 
[1909] A. 0.98; see title Minks, Minkbals, and Qvakbiks) ; in a spoiiing lease, 
a covenant lo leave the land well stocked with game {Hooper y. Clark (1867), 
L. B. 2 Q. B. 200; see p. .175, ante) ; in a louse of land near the Boa, a covenaut 
to maintain a sea wall though not parcel of the demised prenuses {Lyle y. 
Bmit/i, [1909] 2 L B. 58). 

(m) Second resolution in Bpencer’a Case (1583), 5 Go. Bep. 16 a. Per this 
rule to apply the covenant, while i-elating to a thing in futnro, must directly 
touch or concern the thing demised {Spencer's Case, supra ; Congleton Corpora¬ 
tion v.Paitiaan (1808), 10 East, 130, 135; Doughty v. Bowman (1848), 11 Q. B. 
444,434; Thomas y. Hayward (1869), L. B. 4 Exch. 311). The distinction 
between covenants relating to a thing in ease and a thing tn fuluru rests on no 
intelligible basis and was questioned in Mitwhvll v. Oakes (1838), 2 11. &N. 793, 
but it has not been overruled. Covenants lelaUng to things in futuro 
are:—A covenant to erect new buildings {Silencer's Case, supra; Doughty 
y. Bowman, supra); at the end of the term to deliver up at valuation h-uit trees 
t^n growing {Orey v. Cutkbertson (1785), 2 Chit. 482); in a culliety lease to 
convey, npou a railway to be mode on the donused laud, all coal got from a 
certain colliery {Hemingway v. Fernandes (1842), 13 Sim. 228), although 
the thing tn futuro is to be done off tho land, yet the covenant is treated as 
directly concerning the land if tho thing to be ddhe tends to the maintenance 
of the demised premisos; such as a covenaut iu a mining lease to build a 
wnwltiiig mill on adjacent waste land not included in' the demise {Sampson y. 
Eaaterby (1829), 9 B. & 0. 503, 616; affirmed, Emterly y. Sampson (1830), 6 
Bing. 644,Ex. Gh.); see Rtdly v. lFeNs(1769), 3 Wils. 25; Lyle v. Smith,supra; 
sompare Dewar v. Goodman, [1909] A. C. 72, 77). A covenant not to 
assign without licence is binding on the assigns, at any rate where they are 
named (n'tffiaTiu y, Earle (1868), L. B. 3 Q. B. 739 ; McKaeham y. Colton, [1902] 
A. G. 104, P. 0.); see West y. Dobb (1869), L. B. 4 (2. B. 634, 637, n. (1); 
compare Doe d. Cheere y. Smith (1814), 5 Taimt. 795; and p. 577, ante. 

(n) Second resolution in Spencer’s Case, supra; Uxbridge (Lord) v. Staivland 
(1747), 1 Ves. Sen. 56; Thomas v. Hay warn, supra. Of this nature are the 
loUowing covenants :-^Td pay to the lessor or a straugor a collateral sum; that 
is, a sum not reserved as rout (Mayho y. JBuekhurst (1617), Oro. Jac. 43S: 
fncMoutn {Earl) ▼. BurneU (1795), 3 Bids. ParL Bep. 376; Lambert v. ATorrw 
(188^ 2 M. & W. 333 ; see F^hi y. woaeppp (1886), 2 Bing. o.) Vjl5} ; to 
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Running 
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Although, where the lease is not under seal, the stipulations do 
not bind an assignee of the term, yet if the assignee goes into occu¬ 
pation, and rent is paid and received ou the footing of the old 
tenancy, an agreement between the lessor and the assignee will be 
implied that there shall ho a new tenancy on the terms of the 
old (»). 


Benefit of 

kBsee’B 

oovenant. 

Stat. (1640) 
32 Hen. 8, 
e. 34, B. 1. 


1123. At common law the benefit of the lessee’s covenants did 
not run w'ith tlie reversion, except in the case of covenants for pay¬ 
ment of rent or the rendering of services in the nature of rent, 
such as suit to the lessor’s mill(p); but under statute (<?) the 
grantee of the reversion and his assigns has the like advantages 
against the lessee by entry for non-payment of rent, or for doing 
waste or other forfeiture, and the same remedies by action for not 
performing other conditions, covenants, or agreements contained in 
the indenture of lease, as the lessor himself liad. The statute (q) 
only applies where the condition or covenant concei ns the land 'r), 
and where the lease is by deed (s). If the lease is by parol, the 
grantee of the reversion does not obtain the benefit of stipulations 


IMiy taxeri on pmnises nob included in the dcmiHC (Oouirr v. Fostnutsler^fienercd 
{1887J, 37 L. T. 327); to build a liou.so upon other laud of tho leaser [Hpenerr'a 
Case ^1383), 5 (Jo. itep. l(i a), the house not being immodLitely roiiuirLd for the 
purposes of the demised prouiiaos {Sampaott v. Eaatirbi/ (1829), 9 J}. & U. 305, 
516); to repair and renew chattels (B't/ZtaiHA v. Kurle (i8(iH), L. il. 3 Q. B. 789; 
Boe Gorton v. Gregory (1862), 8 li. & S. 90); nut to employ a ccrtai!i clas.^ of 
persons on tho premisos (C'on^Zefon CW/iorafi'oa V. Z-’uffwoA (1808), 10 East, 180; 
WaJah V. Fussdl (1829), 6 Bing. 168); a condition of re-enti'y on conviction ul 
the lessee for an oilenco against tho game hiwa {Stevens v. Copp (1868), 1j. H. 4 
Exch. 201; in a public-house loose, not to konp a imblic-house within half 
a mile of tho demised premises {Thomas v. Hayward (]8(i91, 88 L. J. (sx.) 
176, 176). 

(o) Bttckwortli y. Simpson (1883), 1 Or. M. & B. 834; compare KOwlt v. Johnson 
(1866), L. E. 2 Q. B. 120. 

(p) Vivyan v. Arthur (1823), 1 B. & C. 410; Bickford y. Barson (1848), 5 0. B. 
920, 981; see Harper v. Buryk (1677), 2 Lev. 206. 

(g) Stub. (1340) 32 lion. 8, c. 84, s. 1. The statute was ^lassed on tho dis¬ 
solution of the monastorios, in order to preserve tho remedies on leases of their 
forfeited lands; but though prim<uily designed for the benefit of giaiitees from 
the Crown, it was mode to apply to graniees of reversiuns generally (see Co. 
litt. 215 a, resolution 1). As to tho running of oovonants with the'reversiou 
imder the Oonveyancing and Law of Property Act, 1881 (44 & 43 Yict. c. 41), 
B. 10, see p. 395, post. 

(r) Within tie rules in iSpencer’s Case (1683), 6 Oo. Eep. 16 a, 18 a (ad 
fin.); Stevens y. Copp (18681), L. B. 4 Exch. 20. A covenant by the lessee of 
a public-house to take liquor from tho lessor is of this natwe (Fleetwaoii y. 
HuU (1889), 28 Q. B. D. 85); and also a covenaut in an agricultural lease 
aeainrt selling hay or manure off the farm (Chapman y. SmUh, [1907] 2 Ch. 
97); and apparently o provision for resumption of possession (Kennedy y. 
Liidy(Wffl), 15 W. E. 481 (in the House of Lords on another point, auh nom. 
Liddy v. Kennedy (1871), L. E. 5 H. L. 134)). But a covenant for payment in 
a mortgage of a term does not run with tho term (Canham v. (1818), 8 
Taunt 227). 

(«) Standen y. Chriatmaa (1847), 10 Q. B. 136 ; see Biekford y. Baraon (1848), 
6 C. B. 920, 929, 932. But it has been held, in pursuaiico of tho dootrino of 
Walah y. Lonsdale (1882), 21 Oh. D. 9, 0. A., that if the tenant has an agree¬ 
ment roecificolly enforceable under which a lease by deed would have to be 
granted, this is to be treated os a lease by deed for the purpose of stat (1640) 
Is Hen. 8. o. 34 (Manchester Brewery Co. v. Cbomba, [1901] 2 Oh. 608 : kidaeit 
T. Qrean, [1910] 1 K. B. 263). 
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Dj the tenant unless, from receipt of rent or otherwise, the creation 
of a new tenancy on the old terms can be implied (0. Where 
the benefit of the stipulation is not transferred the grantor con¬ 
tinues to be entitled to enforce it (u). 

1124- Probably the grantee of the reversion took it at common 
law (v) with the burden of any covenants by the lessor, and this is 
also the olTect of a further provision (w) of the statute referred to in 
the preceding paragraph, whereby the lessee and his assigns have the 
like remedy against the grantee of the reversion for any condition, 
covenant, or agreement contained in his indenture of lease as the 
lessee might have had against the lessor. J3at for the burden of the 
covenant to run with the reversion under the statute, the lease must 
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he by deed (x), and tlie condition or covenant must touch or con¬ 
cern the land. A covenant for quiet enjoyment seems to be of 
this naturo (a); but where an uuderlossor covenants to perform the 
covenants of the head lease so far as they relate to promises com¬ 
prised in the head lease but not in the luiderlease, and to indemnify 
tile underlcsseo against breach, this is only collateral: it is not 
treated ns touching or concerning the land on the ground that tlio 


(t) Cornish v. filiilh (1870), Ii. It. o 0. T. '-i-ii, ; Mun'hfsier lireictrt/ Co. 

T. t Urnmbs, [1001] 2 C-h. OOS ; <‘«miji:ue Jliith'w, rf/i v. finiijiron (1S35), 1 Cr. Jil. & K. 
s:{4; JJoitilce v. Jlonrke (18T‘l), S I. B. (’. h. 221. Unilfii- a contract to take ovei 
finui the IcH^oo n farm held under au cxpiied lease, if the laudlortl acceptfi Hit 
now toniiTit on the coveiiiints m tho leobO, the leoMi itself must ho handed 
over {liiirti-u v. Hanks (IStiO), 2 l’\ & j'\ 2i;5). 

(a) IMfoi'd V. I'arsun (18'18), 5 C. B. 020, 029. 0;]2. 

(v) The heir, if ho has gunn into possession, Ls aNsiiriieo in law and can 1)6 
eharged as assigneo on covonant.s which run with the laud {DtrisUn v. Cnsfauce 
(1700). 4 Term Itcp. 7S). 
fu-) Stal. (1540) :i2 lien, s, C. 34, s. 2. 

(x) If the lease is notninlor seal, tho graiiti-o ot tlio rcNorrtion is not bound 
by its terms iinlufS ho has ado]>Tcd thorn so as to cronto a new tenancy on those 
ternia {Siniih v. F.oijiuyton (1874), L. It. 0 U. P. 140). As to using tho lease as 
eviilen(» of tho terms ot the implied contract, sec h'n/i'iVs v. Iirf.adheiit (1S36), 
4 Ad. & Bl. 877. 

(ei) Nnle V. Au'dtr (1095), Cro. Eliz. 373, 430: JJiri'dri/ v. CWaucr, sitjtra; 
CamptnU v. Levis (1820), 3 11. & Aid. 302; wso (hdt's ('«s«(1692), 1 Salk. 196; 
but tho contrary was Miggcsted in J)ewar v, (lootimau, [1908] I K. B. 94, 
108, C. A. UtliOT covenants whioh touch or coiieoiii tho land for this purpose 
nro:—A covenant, to lenew [liiclianhon, v. Bifdtnhain (1703), 2 Vein. 4-17; 
Himpson V. Clayton (1838), 4 Bing. (n. c.) 758, 780; seo MrJJrr v. Trafford, 
[1901] 1 Oh. 54, 60); a covenant for fuithor ahsurofico (.Viddfpjnoj'c v. Cmiate 
(1638), Oro. Oar. 503); a covenant to supply tho domiaed hoa-«w with water 
{dafirlaih v. Tlt/fon (1821), 4 B. & Aid. 266; compai-© Afhol v. Midland Great 
irftstriii of Irel'tnil Rail. f'o. (1868), 3 I. It. 0. Jj. 33.1); u covenant to pay rates 
and taxes (see Smil/i of Knylund Dairies, Lid. v. Haler, [1906] 2 Ch. 631); and a 
eovenuiit restrictive of building on adjoining land of tlio lessor {IhcMta v. 
Khfieltl {Charehwin'dens), [1009] 1 Uh. 544). But a covenant by tho lessor to give 
the lessee a right of pro-omption over adjoining ground is merely collateral 
(Collieon v. Lettsom (1816), 6 Taunt. 224, 229). A covenant to renew' runs witli 
the TOVTOsion which is vc-Med in tho lessor at Uie date of tjio lease. It docs not 
bind tlie assigiico of a ditteuml levorsiun whioh Dio lessor subsequently acquires 
{Coey V. Pastoe, [1899] 1 1, li. 125; MolW v. Trafford, supra) ; and see fiuther 
. as to persons boiuid by n covenant to renew Rhtlbume ( liarl) v. Biddidph (1748), 
6 Bi’O. Pari. Gas. 356, 36.3; Uannlfon v. Patten (1839), 1 T. Eq. B. 341; Heere v. 
Cattudiah (1800), 5 1. Kq. B. 472. As to tbe liability of tho lessor for aej^ of hi* 
“ aseigiiB,” see Hirhelta v. /inf eld {Chiirchnardena), aupra. 
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sbot. s. underlesseeisliableto be evicted for non-performance of the covenants 
Covenants in the head lease {h), 

Bonninit 

with the 112$. The benebt of a covoimTit by the lessor runs with the land 
Land, in favour of the assigns nf the lessee, provided that the lease is by 
BeneflTi^ (<^) that the covenant is one wiiich touches or concerns the 

lessor's land (d). 

corenanta. 

Sect. 4. —Liabilities of Lessee and Assiynee. 


Sub-Sect. 1 .—fAcAiUtif to the Lessor, 

^^ce'8 112. The assignment of the lease does not prejudice the personal 

le^r mi contract between the lessee and the lessor, and accordingly the 
covenants lessee remains liable on the covenant for payment of rent and the 
other covenants on his part contained in the lease (e ); but us regards 
covenants which run with the land (/), the assignee also becomes 
liable to the lessor by reason of privity of estate (rf). The liability 

arises on the more assignment, although the assignee has not 
entered (/t). and it arises in respect of rent accruing due, and breachet 
of covenant committed, after the assignment (i). Similarly, where 
the lessor's covenants run with the land, the privity of estate 


(i) Deirnr v. Goodman, [1909] A. C. 72; and a covouant lo pay at the end of 
tho term for articles which ore not fixtures is collateral (Gorton v. Greyory 
(18fi2). 3 B. & S. 90). 

(c) The yparly tenancy aiising on holding over after tho expiration of a lease 
by i Iced, and paynipnt of rent, is a parol tenancy (soo p. 439, ante), and tho 
assigure is not entitled to the benefit of its sjicciul terms unless ho has been 
accepted by the landloi-d {Elliott v. Johnson (ISGC), L. K. 2 Q. B. 120). 

{d) See Hjiewer'a Case (158.3), 5 Co. Bep. l(i a, resolution 4, covenant for qnioh 
enjoyment; i-csolution (3, covenant to repair houses during the lonn; stat. 
(1540) 32 lien. 8, c. 34, a 2. Tho assignee of part of the land will be entitled 
lo tho benefit of tho covenant if it can bo ujijiorlioned (see Simpson v. Clayton 
(1838), 4 Bing. (k. o.) 758, 781). 

(c) Barnard v. GodmuJi (1012), Cro. Jac. .309 ; Aitrivl v. Mills (1790), 4 Toini 
Ilcp. 94, 98; Stai'ncs v. Morris (18x2), 1 Vos. & B. 8, 11 ; Orytlly. Kcmshea/l 
(1812), 4 TaunK 042. An action on an express rx>vonant will lie against the 
lessee or his personal rcpresonlatives at any time during the term {VrM v. Cum- 
htrrCand (1G19), Cro. Jac. 521: Bac/telour v. Gage (1630), Cro. Car. 188); but tho 
leasee couses to be liable in dobt. for the rent after tho lessor has accepted the 
iissigneo as liis tenant, whether expressly or impliedly, e.y., by acceptance of 
ront (H'al6e?-'s Case (1587), Co. Kep. 22a: Aunol v. MiUs, aujjra; see Wadham 
V. Marlofwe (1784), 8 Hast, 314,_n. (c);_ 4 Doug. (k. b.) 54). flirailarly tho 
leasee is liable in use and occupation until tho landloirl accepts tho new touant, 
but not nftoTwards {Shine v. Dillon (1867), 1 T. E. C. L. 277; compare Uyde v. 
MtHders (1831), 5 G. & E. 42). 

{ f) See p. 684, ante. 

(g) See Walker's Case, supra, at p. 23 a; Wiyyiia v. Masson (1827), 6 L. J. 
(o. 8.) (k. B.) 93; compare Eoj/ier v. Williams, [1911] 1 Oh. 361. 

(A) WGliams v. Boaanqtni (1819), 1 Brod. & Bing. 2.38 ; Burton v. Barday 
(1831), 7 Bing. 746, 761; m;o riVeington v. SliaUer (1706), 2 Torn. 374. It is 
ncceBsai 7 that the lessee should have entered, so that his interem termini has 
become an estate severed fi-om the reversion (see TlYi^ins v. Masson, supra). 
After this severance entry by a snecessor in title to the term is not required 
except in the case of a personal ropresentativo (see p. 598, post). 

^ (i) Gremii v. Green (1706), 1 Salk. 199) St. Saviour's, l^uthwirk {Church^ 

learJms) V. Smith (1702), 3 Burr. 1271; Hawkins v. Sherman (1828), 3 0. ft F. 

' 469. 
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entitlsB the assignee of the term to sue in respect of breaches Ssor. 4. . 
committed after the assignment {k). 

1127. The assignee is only liable on the covenants where he ha« ^ an?** ' 
taken an assignment of tho entire residue of the terra (l), or where Assimee. • 
he has estopped himself from denying such assigiiinent, as for — 
instance, if he has gone into possession and paid the rent reserved 
by the lease (m). Hence an equitable assignee, whether under an 
agreement for an assignment (n), or as equitable mortgagee by 
deposit (o), is not liable, notwithstanding that he has entered into 
possession (p). A person who gains a title by adverse possession 
as against the lessee under the Statutes of Limitations (q) is not an 
assignee so as to bo liablo at law on the covenants in the lease (r). 

On tho other hand, one who takos the legal estate by assignment is 
liable on the covenants, though he takes as trustee («J, or as mort¬ 
gagee (t), and has not entered into possession (a); and the person 
equitably interested is not liable (&). A trustee under a creditor’s 
deed which contains a general assignment of pemonal estate is 
liable on the covenants incident to the debtor's leasehold property(c), 
unless the leaseholds are expressly excluded (d), or unless the general 
words of assignment aro not suitable to include leaseholds (e). 

Similarly, the boneiit of stipulations in the lease in favour of the 


f/i) y.cttc's V. //ttiffc (IGOl), Cio. Eliz. 8GS. 

(/} irest V. Doljb (1860), L. K 4 Q. B. 634; see Goddard v. Lems (1909), 
101 L. T. S28; St. Thomas'a llof^ntal {(rovcriurrs) y. Richardson, [1910] 1 1£. B. 
271, G. A. The word '*assigns” does not ordinarily iucliide an underlcssee 
V. Havcock dk Co., [1898] 1 Q. B. 716, 0. A.; sco S. 0., [1899] A. 0. 
412; Hovlh of Krit/land Dairies, JM. v. Baker, [1906] 2 Ch. G31; and note (A), 
p. 672, ante). Compare Jlolloway Brothers y. IIUl, [1902] 2 Gh. 612. 

(m) irilOanis v. lieales (1874), L. B. 9 0. P. 177 ; and as to possession being 
prund fade evidence of au assi^meut, see Doe d. Ilemmitiys y. Dam/ord (1832), 

2 Gr. & J. G67. 

(n) Cox V. Bishop (1857), 8 De Q-. M. vt d. 81.'i, G. A.; overruling Close y. 
Wtlherforce{\9^'A'&), i Boav. 112; compare Friary Hoiroyd ami Healey's Breweries, 
Lid. y. Singleton, [1899] 1 Gh. 8G, 90. 

(o) Moores v. t'hoal (1839), 8 Sim. 608; Moore v. Greg (18-48), 2 Ph. 717; 
Itohinson v. Rasher (184i), 1 Y. & G. Gh. Gas. 7; Lneas v. Comcr/ord (1790), 1 
Vos. 235, contra, is overruled. 

(p) Similarly the devisee of the equity of redemption is nut liable {Carlisle 
Coriwration v. Blamire (1807), 8 EoslC 487); •anil as to the necessity for a legal 
nssl^raont, notwithstanding the Judicature Acts see title lHqumr, Vol. XI II., 
p. 64. 

(o) See title Limitation op Actions. 

(r) Tiehhorne v. IVeir (1892), 67 L. T. 735, G. 

(s) Oraton y. Diggles (1813), 4 Taunt. 7G6 ; and whether the trustee is lessee 
or aasiguoe he alone is liable to the lessor, aud the lessor canni.i sue tho cestui 
OKS ( IValiers v. Northern Goal Mining Co. (1855), 5 Do O. M. & li. G29, G41 ; 
see Arkwright y. Colt (1842), 2 Y. & 0. Gh. Gas. 4; compare Wright y. Bitt 
(1870), L. li. 12 ISq. 408; see title Tkusts and Tjiusteks. 

(t) Stone y. Evans (1796), Peake, AdiL Gas. SH; Haig v. Homan (1830), 4 
BU. (N. s.) 380, H. L.; Anon. (1701), Proem, (on.) 263; see titlo Mobtoage. 

(а) WHUaim y. Doaawjuet (1819), 1 Brod. & Bing. 238. 

(б) Nokes y. Fish (1867), 3 Drew. 736. 

(c) Ringer y. Conn (1838), 3 M. & W. 343 ; White y. Iluni (1870), L. B. . 
6 Exch. 32. 

{d) It power is reserved to exclude leaseholds, tho tnstee is liable until thw, 
are actually excluded {I)d)cnham v. Dighy (1873), 28 L. T. 170). y. 

(e) Harrison v. BkKkbnm llSGi), 17 G. B. (n, s-) 978; eeo title Deedb AI>19 
Other Instruments, Vol. X., pp. 469, 470. . 
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lessee and his assigns—such as an option to purchase—and the 
benefit of such of the lessor’s coveminta as run with the land, pass 
only to the legal assignees of the whole term(/). 

1128. The assignee of part only of the demised premises is liable, 
like any other occupier, to distress for the rent of the whole of the 
])remiaes (f/); but he is not liable to l>e sued as assignee for the entire 
rent (. 9 ), though probably ho is liable to be sued for an apportioned 
part (h ); he is also liable to an action on every covenant running 
with the land and affecting the part of the premises assigned 
to him (t). 

1129. Whether a.covenant runs with the land at law or not, and 
whether there has been a legal assignment of the term or not, every 
person who takes the premises with notice, actu.al or constructive, 
of covenants or stipulations alTocting the property is bound inequity 
to observe them so far as they are of a negative nature (A-), and he 
will be restrained by injunction from a breach of them. Thus a 
legal assignee may he bound in equity to observe a negative 
covenant which is merely collateral, and so does not run with the 
land at law(/); and an uiiderlessee ( 7 ») or other occupier (?t) is 
hound to observe negative covenants, whether running with the 
land or not. A covenant partly positive and partly negative, if 


(/) Friary Ilolniyd and llraley'e Itrnrrriea, Ltd. v, Singteton, [IS950 1 ('Ii. 80 ; 
revovsed on the groiiiul of wnivnr. [18991 Cli. 201, (1. A. irnnco lh«-*y ilo not 
pass to underlessi’es [Hoidli »f Fm/land iKt^riea Ltd v. Jlaktr, [1900] 2 (lij. OJM). 

(y) Ottrtis y. S 2 dttif (1835), 1 Uing. (k. C.) 750,760; Oraie v. IVilh (1878). 2 
L. Jl. Ir. 124. 

(/j) See Swansea Citrfmratum ▼. Thmnaa (1882), 10 Q. 33. J). 48; liaynton v. 
Morgan (1888), 22 Q. 13. D. 74. 0. A.; compare ikmgham v. King (1031), C!ro. Car. 
221; Stmmam v. Lambard (1802). 2 Ea<<t, 675, 580. Apparently an nosij'nco of 
an undivided moiety of the laud is liable to bo sued for half the rent {Gamon t, 
Fern-i» (1678), 2 Lev. 231); compare Salta v. JiaiUr\by, [1910] 2 K. 13. 155. 

(t) ffViffasfcn y. /(alfcwill (1841), 3 Man. & G. 297, 322. Tho assignee of an 
uiidiviiled shore, if sued tm tlie covenanla solely, should show who are the other 
persons interoslcd and require them to bo joined (/TLvvfron y. Doioaon (1826), 6 
B. & (3. 479); but tho assignee of one of joint lossoes who have entered into 

? ‘oint and several oovonants is subject to the entire liability (Abrvof v. Paacoe 
1864). 34 Tj. J. (uu.) 82); mid see p. 343, ante. 

(A) Tulle V. Morhuy (1848), 2 Ph. 774; De Mattoa v. Gibaon (1859), 4 De G. 
dbJ. 276, 282; Flaijumfl v. HrannoLk Building Society (1881), 8 Q. B. D. 403, 
G. A.; Aihey v. Gutterea (1911), 55 >Sfil, Jo. 364. As to tho nature of rcstricUye 
covouants, see title EQTTtTY, Vol. XIU., p. 100. Whore there is no continuing 
breach, a covenantor who has hpen no party to tho brooch is not hound to make 
the breach goal (JPotirll v. Hemley, [19091 2 Ch. 252. 0. A.). As to tho remedy 
by injunction, pee title Injunctiok, Vol. XVIL, p. 241. 


^VIL, p. 241. 


(1905), 92 L. T. 319; see ffnVowag Broiiiera v. Hill, [1902] 2 Oh. 612. As to 
Jjjj^nstructive notice to on underlcssee, see Herbert v. MacUan (I860), 12 I. Oh. R 
84; Ahh^ y. Guiterea.'sw^. But the undOTlessee is not liable ofter he has 
.aJMhW with possession of the premises, if he is no party to the unlawful use of 
(ifolf y. JSwin (1887), 37 Gh. D. 74, G. A.). 

/ Mander v. Falcke, [1891] 2 Ch. 654, G. A.; as to an adverse posseaior, see 
I' -'J^j^beli and Poffs’ Cbn^rac^, [1906] 1 Ch. 386, 0. A. 
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severable, will be enforced so far as it is negative (o ); and it is Seot. i. * 
sufficient if it is substantially negative ( 7 }). An underlessee is T.inhiitfiw 
affected with constructive notice of the covenants contained in of Lessee 
the head lease, since it is his duty to inquire into his lessor’s and 
title (q). Assignee. 


1130. Where neighbouring premises have been let to diilerent Liability 
lessees subject to restrictive covenants, the. question frequently *b between 
arises whether the different lessees are entitled to the benefit of 
the covenants as against each other. A lessee who has taken, or 
has contracted to take, an assignment of the benefit of a covenant 
entered into by a previous lessee thereby obtains a title to enforce 
it, and where the various lessees enter into a mutual deed of 
covenant, each is entitled to enforce it against the others (r). Apart 
from such express title to the benefit of the covenant, an implied 
title arises whenever an estate has been laid out upon a common 
building scheme and tho leases have been taken under this scheme. 

In such a case each of the lessees can enforce the observance of 
negative covenants by the other lessees (a). But where a lessee has 
not purchased the benefit of the covenants entered into by neigh¬ 
bouring lessees, and there is no common building scheme, he cannot 
enforce the covenants (t), nor is the lessor a trustee for him so as 
to be bound to allow the lessee to enforce them in his name (u). 

,Tlie lessor himsolf, however, is entitled to enforce theni(r), and if on 
his part ho has covenanted with lessees that the restrictions sball 
bo observed, he can, by reason of his continuing liability, enforce 
tho Ct^venaiits, notwithstanding tliat he has conveyed away the 
whole of the property («■). 


( 0 ) Cli-ffff V. Ilavda (1890), 44 Ch. D. 60H, 0. A. 

\y) ('aft V. Tmrfe (1809). 4 Ob. App. 654. 

{if) Varkrr v. WhyU (18G3), 1 IIciii. & M. 107; FeihUn v. SHattr (1869), 

L. K. 7 Ef]. 523 ; see ThwnenfU v. Johnson (1881), 60 1j. J. (oir.)611); Abbey v. 
Outtina (1911), 55 Sol. Jo. 304; and see p. 409, anle. But the oiuission to 
inquire docs nut nlTect the undeilesKPe with notice, it in fact the inquiry 
would not have di-clot-ed the covenant in question {Carter v. WiUiama (1870), 

L. H. 9 Eq. 678). A bend lessor who accents a surrender of the head loose will 
be bound oy covenants eiitero<l into by the sub-lessor with the sub-lessee, of 
which the head lessor has actual or constiuctire notice {Fhijtoa v. Calfegari 
(1910), 54 Sol. Jo. 635). 

(r) i^oo BenuU v. CtrwUshaw (1878), 9 Ch. D. 125. 129; affirmed (1879), 11 
Gh. 1). 866. C. A.; coxnpaie Browne v. Floiitr. [1911] 1 Ch. 219. 

(«) Itenala v. Cotvhshaw, shjmi; Bpicer v. Mat <<%(1888), 14 App. Cas. 12, And 
each lessee can enforce tho sclicmo against the lessor; thus, where a building 
has been let out in fiats under legulatious requiring the fiats to bo used for 

E rivato r^identiul pui poses, a tenant can obtain an injunction preventing the 
indlord from converting part of the building into a club [Hudson v. Crt^’jia, 
[1896J 1 Ch. 265). As to what constitutes a building scheme, and us to enforce¬ 
ment of restrictive covenants generally, see titles Equity, Vol. XIII., jp. 101, 
note (b); Sale of Land. The letting of a row of shops fur diiToront busmessos 
appears not to constitute such a scheme [Aahhy v. Wdson, [1900] 1 Ch 00). 

(t) AsAftvv-HVfson, ««frn; compare/froionev.l^foiacr,supra; but see A’te v. i7fs, 
[1893] 1 Ch. 77, C. A.; and a'mpare IloVoway Brothera y.HilL [1902] 2 Ch. 612. 

(w) A'ewp V. Bird (1877), 6 ( h. D. 974, 0. A.; Aahhy v. iriZson, su/ra. 

(v) And if the lessor has not assigned the benefit of tho covenants expressly 
orunpUedly to other lessees, he can release them [Zetland [Earl) v. Hitlog!-'' - 
(1882), 7 App. Oas. 427). ^ 

(w) Apsneer v. BaUay (1893), 69 L. T. 179. 
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1131. The liability of the lessee to the lessor eontinaea notwith- 
standing that the lease has been assigned, and that the lessor has 
a remedy against the assignee for the rent and on the covenants 
running with the land. The remedy as against the lessee is founded 
on privity of contract; and as against the assignee on privity of 
estate But after the assignment the liability against the assignee is 
treated as the primary liability; the assignee is the principal obligeo 
under the covenants, and the lessee is in the position of a surety (a;). 
The lessor may sue either the lessor or the assignee, or both at the 
same time; but he can only have one satisfaction (y). 

1132. Since tko liability of the assignee depends on privity ol 
estate, it ceases so soon as he re-assigns the laud except as regards 
rent accrued due and breaches of covenant incurred at the time of 
the assignment (z ); and the assignee is entitled to avail himself of 
this principle in order to escape liability, even though the new 
assignee is a person of no substance (a). No notice to or consent 
of the lessor is required (6), and the assignee’s liability is terminated 
by the assignment although the new assignee does not take posses¬ 
sion (c)., A re-assignment of this nature may be made by a trustee 
in bankruptcy (d). But the assignment must be a real assign¬ 
ment (c ); it is ineffectual to terminate the liability of the assignee, 
if the new assignee is merely his agent (/). 

Sub-Bect. 2 .—Liability of Lessee and Assignee inter se. 

1133. The assignee, by taking the estate subject to the payment 
of rent and the performance of the covenants in the original lease, 
thereby makes it his duty to pay the rent and perform the cove¬ 
nants ; and from this duty the law implies a promise on his part 
to perform it (</); so that, while both lessee and assignee are liable 
to the lessor, yet, as between themselves, the assignee is primarily 
liable and the lessee is liable only as surety; and after paying the 
debt, or discharging the obligation to which he is liable, he has 


{x) Wolveridyey. Hteward (ISliS), 1 Or. & M. C44, SCO, Ex. Cb.; Humble v. 
Langston ^841). 7 M. & W. 617, 530. 

(]/} Brett y. Oumberland (1610), Cro. Joe. 621; Buchdour v. Gage (1630), Cro. 
Car. 188. 

(e) Haul V. Nivrse (1828), 8C3. & G. 486; see Pitcher t. Toceg (1692), 1 Sulk. 81; 
Richmond y. London {City) (1703), 1 Bro. Pari. Oas. 616; Chancellor y. Poole 
(1781), 2 Douf?. (X. B.) 764; (Jdell y. Walx (1813), 3 Camp. 394. 

(а) Valliant v. Dodemade (1742), 2 Atk. 546; Bam/alher v. Jordan (1780), 2 
Dong. (K. B.) 452 ; Taylor y, Shum (1797), 1 Bos. & P. 21, 23; boo Oddly. 
Wake, supra. 

(б) VaUiant v. Vodemede. supra; Lekeax y. Nash (1746), 2 Stra. 1221; 
Onslow V. Carrie (1817), 2 Modd. 330; see Paul y. Nurse, supra. 

(e) Walktr y. Beeve (1781), 3 Doug. (k. b.) 19; see Valliant v. JDodsmede, supra 
(eO Hopkinaon y. Laven'ng (1883), 11 Q. B. D. 92. 

(e) Fagg y. Dobie (1838), 3 Y. & C. (EX.) 96. 

(/) Philpot y. Hoare (1741), 2 Atk. 219. 

Ig) Burnett v. Lynch (1826), 5 B. & 0. 680, 602; Weteeridge y. Steward, aujira, 
; Motde v. G'arratf (1870), L. B. 6 Exeb. 132, 137 ; or, vithoufc any implied 
.wpmise, the assignee is liable in tort lor breach of the duty IBumett y. Lynch, 
f^pra, at pp. 604, (h)7). 
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his remedy over against the assignee (h). But the liability of the 
assignee continues only so long as the term remains vested in 
him(i). ^ Upon a ro-assignmeut, the liability devolves upon the 
new assignee, and the same relation is then constituted between 
tlie lessee and the new assignee, the new assignee being primarily 
liable, and the lessee still being liable only as surety, with a remedy 
over against the new assignee; and this holds as between the 
lessee and each subsequent assignee of the term, notwithstanding 
that the subsequent assignee has entered into an express covenant 
to indemnify his immediate assignor (/c). Each assignee is liable 
for rent accrued and breaches of covenant committed in his own 
time, although the action is not commenced until after he has 
re-assigned (1). 

1134. The right of indemnity of a lessee against an assignee 
depends on the assignee taking the entire estate of the lessee. It 
docs not extend to an underlussee of the assignee, even though sucli 
underlease is by way of mortgage, and the mortgagee obtains the 
benefit of the lessee’s payment of rent(m); nor to a judgment 
creditor who takes the term ui execution as a means -to a sale of 
it (n). But where the lessee has executed a declaration of trust he 
is ontitled to be indemnilled by the equitable assignee against the 
liabilitios of the lease in the same manner as an ordinary trustee (a); 
and, generally, when there is an agreement to assign, under which 
the equitable assignee enters and enjoys the premises, he is, it 
seems, liable to indemnify the lessee, if he is the immediate 
assignor, in respect of the period of his enjoyment, Lliough not 
subsequently ip). 

1135. It is usual for the lessee on assigning the term to take 
from the assignee an express covenant for payment of rent and 
performance of the covenants of the lease, and for indemnity, and 
the assignee takes a similar covenant on re-assignment; and the 


(/<) IVoli’eridtfe v. Steivard (1833), 1 Or. & M. 644, 659, Kx. Cli.; Uutnble v. 
Laiiystm (1S41), 7 M. & W. 517,530. 13ut tbo loHseo lias nu lien on the premises 
for payments which he mf^es iO'Louglilin v. U'wyer (18S4), 13L.ll. Tr. 751; and 
if he brings an action befuro he has made any payiiionta he can only recover 
nominal damages notwithstanding that an action by the lessor is pending (Beattie 
V. Quirey (1876), 10 1. U. G. L. 516), though ho can claim indemnity against tho 
aseigueo in the lessor’s action (B. C., Ord. 16, r. 48). 

(i) Burnet v. Lynch (1826), 5 B. & 0. 589, 605; Wdveridye v. Steward, 
»upra. 

(Ai) Motile V. Garrett (1870), L. B. 5 Exdi. 132; afiinued (1872), L. B. 7 £xch. 
101, Ex. Ch.; see Wdt'eruhjc v- Steimrd, anpm, at p. 660. As to the covenant of 
indemnity, see the toxt, tn/ra. 

(l) Harley v. King (1835), 2 Or. M. & B. 18; see Burnett v. Lynch, supra. If 
tho premises are mlapidut^ after the assignee has re-assigued, substantial 
damages can be recovered on the implied covenant of indemnity, unless the 
aasiguoo shows that the dilapidations did not take place in his time {Smith y. 
Bent (1853), 9 Ezfdt. 161); and see the text, infra. 

(m) Bonner v. ToUeuhnm and Edmonton Bermaneiit Investment Baildiny Society, 
[1899] 1 Q. B. 101, G. A. 

(») dohna V. BiaJc, [1900] 1 Oh. 296. 

(o) Close V. iniber/orce (1838), 1 Beav. 112; TnUson V. Leonard (1S40),‘J Beav. 
373: see Kohea v. Eiah (1857), 3 Brew. 735, and title TfiUSTS ANi) InUSCBU. 

(n) Crouch V. Treyonainy (1872), L. B. 7 Exch. 88,83. 
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losseo, and an assignee 'who, by reason of his having entered into 
such a covenant, remains under a continuing liability, are entitled 
to have this covenant inserted in the asHigmnent (q). Such a 
covenant is binding on the assi^rice for the re.sidiio of the term, and 
he cannot put an end to his liability by re-assignment (?-). But the 
covenant is construed as a covenant of indemnity only (s), and the 
assignor is not entitled to insist on the observance of the covenants 
in the lease except so far as is necessary for his indemnity (t). 
Usually the covenant is expressly qualified by the introduction of 
the word “henceforth” or otherwise, so as to bind the assignee to 
indemnify the assignor against future breaches onlv(a). In the 
absence of such gnaliiication the covenant may entitle the assignor 
to indemnity against past breadics, at any rale as regards dilapida¬ 
tions, since these may have been taken into account in fixing the 
price (fo). 

The chain of liability constituted by successive covenants of 
indemnity given on successive assignments may be broken by the 
bankruptcy of an intermediate assignee; but Ihe lessee can take 
from the trustee iu bankruptcy an assigument ot the bankrupt's 
right of indemnitv against a subsequent assignee, and can then 
recover in full from the latter (c). 

1136. If, after an assignment, the lessor sues the lessee for breach 
of covenant, it may bo reasonable for the leasee to defend the action, 
whether for the purpose of having the damages ascertained or 
otherwise; and in an action on the covenant of indemnity the 
lessee can recover as damages from the assignee the costs properly 
so incurred, notwithstanding that the defenuo was unsuccessful (if)* 
But when the extent of the liability to the lessor has been ascer¬ 
tained, the assignee has no reason for defending the lessee's claim, 
and if ho does so he cannot recover the costs against a subsequent 
assignee {e). 


(^) Slahes v. Mtirrla (1812), 1 Vph. & IJ. 8. Porfcirm of such a covenant, see 
Encyclupmilia of Fonns aixl I’li^ edcnts, Yul. XI I., p. 

(r) See Ihm-ia v. (Joodan/ii (1841), 9 lJuwl. 409; and compare Cr<mfiehl v. 
Morrison 11^40), 7 C. B. 2h6. 

(«) Be I’oilie and Clarke's C/oitroft, [1904] 2 Ch. 173, 177, C, A., and as to 
inueninitici, see generally title GtrAitANTKK, Vol. XV.. pp. 41,1 ei i>e(i, 

(f) Ilairta v. JJa/ta Cash Uliemiata {SouUerii), Ltd., [1904] 2 Ch. 370. 

(a) Ilimkina v. Sherman f 1828), 3 C, & P. 4.19. 

(J) Oooch V. CliiUftbuck, [1899] 2 Q. B. 148, C. A.; hoc Re Itusaell, Hussrll v. 
Shodbred (1883), 29 Ch. I). 2o4, C. A. 

(c) Re Rerkine, Pot/aer y. Ikyfua, [1898] 2 Ch. 182, C. A. And apparently the 
lessee can uhtain the bonoiit of a subsequent assiraeo’s covenant oi indemnity 
without taking an assignment; see Be Itkhamaon. Ex parte St. TUotma's 
lloapittd, [^1911] 2 K. B. 705,0. A. As to proof in bunkriiptcy under the claina 
to indemnity, see Haidij v. FofhergUl (1888), 13 App. Ciis. 351 ; in winding up, 
Oraig’a Claim, [1895] 1 Oh. 207, 0. A. ; and sre title.H Bankkdftcy akd 
Insoi.venoy, Vol. II., pp. 209 et aeg.; Companies, Vol. V., p. 514. 

Id) Uaward v. Luvegtove (1870), L. R. 0 I'ixch. 43 ; Murrell v. Fyah (188.3), 
Cab. A Kl. 80. See CouatMa v. rhUlipa (1865), 3 H. & 0. 892. As to the scale 
of coste to be awarded, see titles Damages, YoL X., p. 328 ; G-uaeanyee, 
VoL XV., pp. 485,624. 

{*} 8miti T. SowU (1661), 6 Ezoh. 730. 
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Sect. 6.— Rights and Liabilities of Successors to Reversion. 

U37. At common law a devise of the reversion upon a lease was 
effectual to place the devisee in the position of landlord to the lessee 
and to entitle him to the rent reserved by the lease without any 
attornment by the tenant; but a grant of the reversion was not 
oornplcto without attornment (/). Under statute (</), the grant 
is olfeetn.'il without attornment (//), but the tenant is not prejudiced 
by payment of rent to the grantor before notice of the grant 
given to him by the grantee(i). This sLfitute a])plies to all tenancies, 
though by instrument not under 8eal(A‘)» but it givTS no right 
of action for rent against a yearly tenant by parol who has 
])jirted with all his estate in the promises before the* assignment of 
the reversion (Z). 

U38 When the lease is by deed, such of the lessee's covenants 
as touch or concern the land, and the condition for re-entry and 
other conditions, are capable of running with the reversion—that 
is, the grantee of the reversion is entitled to enforce the covenants, 
and to take advantage of the conditions (at). But for this result to 
follow, it was formerly necessary that the covenants should have 
br‘on entenid into with the legal ownor, and that his legal estate 
should have passed inter riros, or on death, to tho new owner (n). 

(./) P- Touch., oil. IVchloM, ‘Jflfj, 2ri7; LiUlutm'H Tciiitros, r. 586; 
Iku- d. Wrii/lit V. Siiiilti (’IS.'iS). 8 Ad. & Kl. 260; seo Vtjcrs v. »S7. Pnid'a 
{limn awl C/iii/ittr) IIS'!!)), M ti. 1>. 90n, fl28. Kx. Oh. Tho asHiguincnt of the 
rovciwoii. iiioliidiii^ a iwioriion on a yearly tciiaiu-y {Itraivley v. UVif/i (1821), 
M‘('lo. bb-lj. nui^t 1)0 by deed, see title Dekds a'nu OriiBii iNSiiiVMENTS, 
V'lil. X., ]). 661 ; parol ovidcuco of a coiitoniporary urmiiginnent vaiying the 
under th" deed w not ndmi.S'>il«lo v. Cithiv (18-10), I Man. & G. 589). 

ig) Sl.jt. (1705) 4 & 5 Ann. c. 3, a. 9. 

(A) lAiihleg V. fMgvw (1812), 16 Eaat, 99 ; Rtmiie v. liohiiiion (1818), 1 Bing. 
147. Wliero a reiaaiudurinun upon a life estuto grantB a term of years to 
comineneo iouneiliiitely, t.lio oOoct of tho ahituto w to enablo the grantee, 
without atlovinnciit, to tsiVe an iinnictliate enrvod out of tho reiuHiiider 

d. Agar v. Broirn (1S53), 2 K. & 11. 331, 348). Seo Edwards v. Trt'iA’Jcar 
(1806), L. U. 1 Mq. ‘103, which was decided in accordimee with the Ith resolu¬ 
tion m ftawhfns's Cu'v, (1587), 4 (l!o. llcp, 52 a, in forgetfulness, apparently, 
of th'i Htatiite; see Edwards v. inv^ imr (No. 2) (1866), 35 L. J. (cii.) 309, n. 

(i) Slat (1705) 4 & 5 Ann. c. 16, r. 10. Notice uf tho grant is not nofsesaary 
boforo ejectment for broiu'li of covoiumt other than a covoiiiint for payment of 
rout {Realtork v. I/arstou (1875), I 0. P. lb 10(5), tliougli now a notico under the 
(?onve\ancing and Law of Property Act, 1881 4-1 & 45 Viet. c. 41), s. 14, is 
iiRunlly required; kgo p. 540, ante. As to the vesting of the reversion and the rout 
m differont persons, seo nolo (e), p. 466, ante; and eondiare Taytarv. Maitindale 
(1842), 1 y. & C, Oh. Cos. 658; yigera v. Rt.. Vanra {Dean and Chapter), snpra, 
at p. 917. 

(A) Brydgca v. fjcwis (18-12), 3 Q. B. 603. 

1 Z) A llrnclc V. Afotirhouse (1882), 9 Q. B. D. 366, 0. A. 

(m) Stat. (1540) 32 Hen. 8, c. 34, ft. 1 ; soe p. 584, ante. After a purchase 
the tonaut holds of tho purchaser on tho Rnine terms as previously he held of the 
vendor until tho tenancy is regularly detenuined {Greenwood v. Umrstow (1836), 
5 Ij. J. (cit.) 179 ; and see title Kquity, VoL XIIL, j). 87, note {k). As to the 
mode ot pleading tho assignee’s title, seo Daw's y. James (1884), 26 Ch. D. 778; 
Ihrhyshire v. Ltiyh, [1896J 1 ft. B. 544; and compai-e Harris v. Bearnn (1848), 
4 Bing. 646. 

a Derby {Kart) v. Taylor (1801), 1 Bast, 502; see Chandm (Dmoager 
eis) V. Brtiv/nlow (1791), 2 Kidg. Pori. Bep. 345, 413. Thus in a lease by 
a mortgagor and mortgagee the benefit of a covenant bv the lessee with the 
mml 3 tagor did not pass to an assignee of the mortgagee {Webb t. Rustrll (1789), 
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This necessity for tracing the devolution of the legal estate is avoided, 
as to leases made after the 31st December, 1881, by the provision («), 
that the lessee’s covenants and the conditions shall be capable of 
being enforced by the person for the time Mug entitled, subject to 
the term, to the income of the land leased. Thus, the person 
entitled to the income of the land—for example, a mortgagor in 
possession—^inay sno on the covonants in tho lease, notwithstanding 
that ho has not the logal estate and did not grant the lease (p). 

1139. The reversion may be divided either as regards the estate 
or the land. It is divided as regards the estate when it is granted 
for life or years with remainder over, and the owner of such limited 
interest in the reversion can by the statute already referred to ( 7 ) 
enforce the lessee's covenants and take advantage of the conditions. 
Tt is divided as regards the land when the reversion in part of the 
land becomes vested in one person and the reversion in another 
part ill another person. This is known as a severance of tho rever¬ 
sion. Under the same statute, the lessee’s covenants could be severed 
also (/•), but a condition could bo apportioned only when the 
severance of the reversion took place by act of law(«). It is, 


3 Term Bop. 393 ; ItusarU y. Slopes U791), 1 Ily. BI. .5(52 Ex. Oli.). Upon a lease 
by a tenant for life under a power, the romaindeiman wastrnated as an a.'isigu on 
the ground that tlio lease was in effect granfed by the .settlor ( n'/iUtork'* (hse. 
(1609), 8 Co. Hep. 69 b, 71 a; Tshenmal y. OUlhtow (1815), 3 M. & S. 382, 
Grmkaway v. Hart (1854), 14 C. B. 340). A siirrenderco of copyholds is within 
the statute so as to be entitled to sue on a lease inudo by the surrenderor 
( WhHi<m y. Pouwdt (1834), 3 My. & K. 320, 338). As to leases made by several 
lessors of whom one was legal owner, see Waheflcld v. JJrown (1K4G), 9 Q. B. 
209; Magmiy v. Edwards (1853), 13 0. B. 479; and os to the right of tlin 
graritoo of tho reversion to sue for rout roservod on a lease of a waylenve, son 
Hastings {Lord) y. North Jiustern Jtaibmg, [1898] 2 Ch. 674 ; affirmed, [1899] 1 
Ch. 65'6, 0. A.; comparo Portmore {Earl) v. Jtunn (1823), 1 B. & 0. 694. 

(o) Gouveyaiicuig and Law of J'roporty Act, 1881 (14 & 45 Viet. c. 41), s. 10, 
which ^oaks of “ covenants having roforonce to tho subject-matter ” of tho 
lease. These wordsaro oqnivnlent to “ whicli touch or concern the land,” so that 
covenants inorely collateral (sec p. 584, ante) aro excluded. This provision docs 
not alter the law as to the class of covenants which will run with tho reversion 
{Davis V. Town Proptrties Investment Corporation, Ltd., [1903] 1 Ch. 797, 0. A.). 

(jb) Turner v. Wahh, [1909] 2 K. B. 484, 0. A. ^ Similarly the mortgagee, on 
going into possi^sion, can onrorce the covenants in a lease made by tho mort¬ 
gagor under his statutory power {Municipal Permanent Investment Buildiwj 
Society v. Smith (1888), 26 Q. B. I). 70, G. A.h and ho is also entitled to .'urean* 
of rent (see Re Ind Coome db Co., lAd., Fisfier v. The Co., Knox v. The Co, 
Arnold y. The Co., [1911] 2 Oh. 223). The Jndioaturo Act, 1873 (36 & 37 Viet, 
c. 661, 8. 25 (5), dill not enable the mortgagor to sue on tho covenants {Twwr 
y. Walsh, SMjiro); see title Mortgaoe. Where a trustuo sues on the covcnanl'< 
in the lease, the lessoe can now, it seems, plead payment to the ce<fu» r/tte irnsl 
(see Banka y. Janas, [1903] 1 K. B. 549); formerly it was otherwise {Brtttcn v. 
Perrott (1834), 2 O. & M. 597). 

(a) Under stat. (1540) 32 lien. 8, 0 .34 ; Co. Litt. 215 a, resolution 4 ; Wr^ht 
V. Burrougha (1846), 3 C. B. (586; and see p. 695, ahie), 

(r) Tvjynamy. Pickard {IdtS), 2 3. & Aid. 105; BaileUy y. (1854), 4 
R & B. 71; Svaansea Corporation ▼. Thomas (1882), 10 Q. B. D, 48; see Aftoe 
y, Hemnungs (161(U, 2 Bulat. 281. 

(a) Co. Litt. 215 a, resolutions S, 1 ; Knight's Case (1588), 5 Co. Bop. 54 h ; 
Dwmors Case (1603), 4 Go. Bep. 119; JHgipM y. Middlesex County Oimneil, 
[1909] I Oh. 1341 contra, whm the reyeieion in part is asngned to tho leBS4« 



Paht XV.—AssiaKHBNT and Dbvoltjtion of Leases. 




however, now provided generally, as to leases made after the 31st 
December, 1881, that the lessee’s covenants which nm with the 
land, and conditions, shall go with the reversionary estate in the 
land or any part of it notwithstanding severance {t); and although 
the term has ceased as to part of the land the conditions remain 
in force with respect to the remainder (a). 


SaoT. 9. 

Rights and. 
Liabilities 
ofSncoes* 
Borsto 
Reversion. 


U40. The grantee of the reversion is not entitled to sue for rent Extent of 
duo ( 6 ), or for a breach of covenant committed (c), before the "k*** 
assignment. 


grantees of 
revetBion. 


1141. The obligation of the lessor’s covenants, has already been Rxtent of 
stated (d), attaches to grantees of the reversion; and it is now 
provided generally that the obligation of the lessor’s covenants which 
have reference to the subject-matter of the lease (c) shall, so far as 
the lessor has power to bind the reversion, be annexed to the rever¬ 
sion or the several parts tlierex)f, notwithstanding severance of the 
reversion, and may ho taken advantage of by the person in whom 
the term is for the time being vested ; and so far os the lessor has 
I)Ower to bind the reversioner for the time being, the obligation may 
1)0 enforced against such reversioner {j). 


1142. Tho lessor remains liable on the covenants in the lease, Liability of 
notwithstanding that he has assigned the reversion (//); unless, on after 
the special terms of the covenant, the liability is to ho only enforce- ” 

able Hgainst the owner for the time being (/<). 


of tJiat part {Hyde v. Warden (1877), S Ex. D. 72, 80. ri. A.); seo Dm d. de 
Jiuf-zeu {Harm and llaroneee)^. f.rwis (18.30), a Arl. &E1. 277 (na to coparccnera). 

(fl Oiiweyani'ing aud Law of I’rop«n“t^ Act, 1881 (•!! & 4.7 Viet c. 41), ». 10. 

(«) 1 hvL ,». 12. Tho raoro general provision of ibid., s. 12, n.>« to ayportinninont 
of conditions appears to nuikc the provision for .^severnnon of conditions in a. 10 
{thid.), needless, f*. 12 {Ml.) supersodes the Law of Property Amendment Act, 
1869 (22 & 23 Viet c. 36), s. 3. 

(/)) Fliq/it V. Jimtley (1836). 7 Sim, 119. Jliil whom the assignee is suing for 
jioBsession under the County Courts Act, 1888 (61 & 52 Viet. c. 43). s. 139, on the 
ground that a half-yesir’s rent is in arroor, this may be composed of rent partly 
due before and partly due .after the assignment {Rvl-ett v. Orem, [1910] IK. B. 
253). 

(r-) T.twe» V. Ridge (1601), Cm. Kliz. 86.3; (Janham v. Runt (1818), 8 Taunt. 
227; Johnson Rt. Vder, Tffrefard (Churrhivardens) (1836), 4 Ad. & El. 320: 
franc v. Batten (1864). 23 L. T. (o. s.) 220; Morris v. Kenney, [1896] 2 I. B. 
247. C. A.; compare Oreniy. dames (1840), 6 M. &*\V'. 656. Where the covenant 
is to repair on notice, tho assignee may sue if he gives the notice, although the 
promises wore nut of lepuir at tho date of Uio assignment {hfaKuPa Case (16871, 
I Leon. 62). As to .a covenant to keep in repair, see Bennett v. Herring (1857), 
3 0. B. (w. a.) 370 ; end p. 511, ante. 

{d) See stat. (1340) 32 ITen. 8, c. 84; and p. 587, ante. 

(e) J.t., which arc capable of running with tho land, see note (o), p. 596, ante. 

(/) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), s. 11. 
Like 8.10 (tiiVf.), this provision refers only to covenants which concern the land 
Davis V. sWft iVqperfie* Investment Cforporalian, Ltd., [1903] 1 Oh. 797, 0. A.); 
)ut it makes tho covenant binding on the lessor’s succeasora whenever me 
essor, thoaigh not ahsulnte legal owner, has power to create a legal term which 
will he valid against his nnceesBora. 

(ff) Stnari v. Joy, [1904] 1 K. B. 362, 0. A. ; see Eeeles v. MiU», [1898] A. C. 
860, P. C. 

(70 See Bath v. Bowles (1905), 93 L. T. 1 ; lee note (d)i P< 
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Landlord and Tenant. 


Sect. C. 

Devolntion 
on Death of 
Lessee. 

Lease 
dcvolTcs on 
pcrson.il 
leprcscnta* 
tives. 

Liability of 
executor as 
assignee. 


Sect. 6.— Devolution on Death of Lessee. 

1143. The interest of a lessee, wliother for a term of years or from 
y(!iir to year, in the demistid itruixjrty vestH, upon his death, in his 
liersonal representatives (»); and this is so notwithstanding that the 
lessee has bequeathed tlio property; but upon the executor's express 
or implied assent to iJie bequest the term vesta in the legatee (/r). 

U44. The personal representative (/) takes the leasehold property 
as assignee( im), but he does not become personally liable for rent or 
on the covenants in tlie lease unless ho has entered (a). Further, oven 
though ho has entered and has thus made himself prinid facie liable 
as assignee both for rent and on the covenants, vet ho is entitled to 


(*) See titles Du^ESTAxn Dis'imitvTioN. 'N'ol. XI., j>. G; Kxevi.jotjh and 
AnMlNlsTKAToas, Vol. Xi V., p. IloO : uud .-is to a ymily toiirmt, fcp iiiwo Ihe d. 
flull V. Wood (184G), 14 M. & W. G.S2, WIuto Jou-xcholdH h*ivo boon iiiorl- 
gacied by enb-dpTiiisp, and a trust is dpi'lurpd of tli«‘ uutstiindiii'j: dny,v, arluiinis- 
tration mny be gi-autpd to tlie iiiortg:igeo liimtml lo the onl.'stmuliii'r (bij-'S, on 
his citiiisr tbo ppipoiiB Piititlod to a gniiit. (Ja Ihe floods oj Kim/m// (ISO'*}, si 
L. T. 4G1). As to ii(lions by the iriin">oiitiitMPs of tbo Io'-mji, spo titlo 
Executoes and AD>iiNis'ri:ATdK.s, Vol. XJ V., p. 

(ft) As to thn pfTpct of .T'ssout, nnd as to a.ssput by inipliontioii, soo title 
E.XECCTOEf! ANn Adw r.NMsTi’ATOE.s, Vol. XIV., pp. 2(1.1 (f, tetj. After ail uiicon- 
ditioii.'il .sssciit tbe oxppiitor is not piititlcd to jin iuriniiiiity out of tho tosfcitor's 
estate in respect of tlip covenants in tho loaso v. Wood/nll (1^S^5), 2 

Coll. 30); Init. assent of nn oxeentor to si bpipipst lo hiui'-olf and otlipis ns 
tnihtpPB i.s not iiupHoil fioin the mern fact that debts lai\o been paid and a con¬ 
siderable period of time ha.s elapsed; them must bo Mtlirniatno o\idonco 
(Hmokina v. H'tYhaww (1SG2), 10 W. 1’. G02). 

(Z) Including an adiuinish'ator ffd pof/’p/to/'/.j imn {Whilelnail /’ulmir, riPOR] 

IK. B. Ml). 

(flj) Tdiiai V. Norria (1700), 1 Ld. Baym. oW ; .and .an exotutor de aow ti*rt 
enn also be treated as nssignee {Putdl v. Siinjisoa (IStG), 9 (i. Jl. .305 ; eoinparo 
Williama v. Iltalo* (1874), 1j. K. 9 C. 1\ 177). But where tlio term is vested in 
tho survivor of two joint boiants, the o\pe,nfor.s of iho deeeased joint tenant ai-e 
not liable to assii;iii-eR of Ibo roverMon for want of privity of estate, not with¬ 
standing that there was a tenancy in coniinon in v'«inity [doihlord v. l/ewit 
(1909), 101 L. T. .028J. 

(n) Originally in charging an ussigneo it was npi'e-.s.iiy to allege that he had 
entered; see Cook v. JIan in (1G98), I Tid. I<a.ym. 307; and in Jiaton. v. Jaqiwa 
(1780). 2 Doug. (k.b.) 4.)4, it was hold that ciitry was noe('s».ary in the case of a 
inorlgagc by assignment; uonipuro Tra/itrne v. BodJeAr (170.1), .1 Bro. Pari. Can. 
179; but the allegation of entry was only formal (( Vwft v. J/nrns, sir/tra), and 
entry is not necessary to constitute the liability of an ossignoo, whether the 
assignment is absolute (lllriZfter v. Retries (1781), 2 Doug. (K. B.) 461, n.), or by 
way of xnortg.'igo (]ri7Z<a»n« v. IJoivmqtut (1819), 1 Brod. & liing. 238, overruling 
Eaton V. Jcupiea, aupra). As Ajganls oxpcntors, eiilry was originally required; 
seo Ilditr v. Caaelm't (1GG4), 1 Irfv. 127 ; Ijimiirli Caritorattrm v. Martin (IGIG), 
O). Jac. 411; //o<7;Zri/V. A>ft (1710), 1 Salk..31G; and tho requirement has becii 
maintained notwithsfanding its .'ibolition in olher cases of assignmoni (iroZZ(o.Zpn 
V. Ilakncill (1841), 3 Man. & fl. 297; compare Nation v. Tmer (1834), 1 tlr. M. & It. 
172). Since tho executor cannot accept the oxociitorship a.s lo part of tho pro¬ 
perty only {JiiUiiii/hnrBi v. Bfurruiau (109.1), 1 Salk. 297 ; Ruhery v, iHevma (1832), 
*4 B. & Ad. 241, 244; Nation y. Tozer, aufira, at p. 17G), its maintonanco is a 
matter of obvious convenience. In elTect ho diseluims llto lease by not ontering, 
and in this sense he is said to “ renounce " or '* waive ” it (Wi/kinaon v. tJan-owl 
(1797), 3 Anst. 905, 909; Stpphiw v. JTolhain (18.56), 1 K. & J. 671, 6i6; com- 
paro Timm v. Wehder (1607), Yelv. 103). But in [ilcading the executor should 
not deny the assignment to himself; ho should pload that he took as executor 
and never entered {Chreen v. lAdotoel (Earl) (1840), 2 I. L. E. 384 ; WoUaatmi v. 
JtgJcewiU, avjtra; KearaUy y. (kr/ey (1864), 2 If. & C. 896; and see note to 
Goodlmd y. Ewiuy (18831. Cab. & El. 43, 44). 



Part XV. --Assignment and Devolution of Leases. 


m 


limit his liability for rent to the yearly value of the premises (o); 
but he cannot limit his liability in resjiect of any other covenant (p). 
Where he is sued as assignee, Iho liability, subject to the limitation 
just mentioned, must be satisiied de bonis propj-i/'s ( 5 ); but he may 
also be sued as executor (r), and then the judgment, whether for 
rent (*) or breach of covenant (t), is only de bonis testatoris, and the 
claim can bo met by a plea of jtlene adiniHi8travit{a). 

U45. An executor who has become personally liable as assignee 
can get rid of future liability by assigning the lease (h); and where 
the testator was an assignee, the executor can by assigning avoid 
any future liability of the testator’s estate (c). Morej>ver, if he assigns 
the leaseholds on sale, ho can, by satisfying all liabilities then accrued 
due and chiinied, and setting apart a sut'tlciont fund to' answer any 
future claim in rosjioct of any fixed sum covenanted to be laid out 
on the property, avoid persoual liability for all claims winch have 
not then been mado(d.). This does not afioct the liability of Uie 
testator’s estate, but tho lessor is not entitled to have the assets 
impounded to answer the future rent and covenants («). On the 
other hand, it is unnecessary for the executor to' require an 
indeuiiiity as to leaseholds on distributing tJie estate (/). 


(o) IMi-r i'asehert (lOlil), 1 licv. 127; xnb iioni. Ilrlliir v. CanLartf, 1 

2e(i, jicr WiNlJJlAAi, J.; Ilnhtrji v. 4 II. & Ad. 241, 2l.'i, 24T ; 

JIi'TUKigt' V. Il’i/soM (1640), 11 Ad. & El. 045; Jit JJo’ns, Strathmore (Earl) v. 
Vntie, NorrliJjVii Cluihi (18S7), 37 Oh. JI. 126: ainl other wises cited in title 
Kxhcoroji.s . 1 X 1 ) Administkatoks, Yol. XLV., p. 307. Ah to whether an 
ONceiitor iH in as ll^.sigllen or under a new touiiiiev on the tenns of the lea.se, 
Hoe Ihurtf-liinie do. v. t’iiaitinun (1643), 1 Car. & Kir. 14. The executor may 
Kiinilurly limit his li.ibilit}'if ho Js sinxl for use and occupation U‘aUenv, lleut 
(1602), 0 L. T. 261). As to liiuitidion ol liability by an heir under a lease for 
lives, see De la I'oLr v. Eiriran (I87i>), 0 J. II. 0. L. 510; and sus to llie liability 
of an executor for uw) and occupation, seo Atlana v. Humphrey (1846), 2 0. ii. 
654; Exxon v. Qinna (1606), 2 1. 11. 0. L. 216; and note (xi), p, 596, ante. 

(p) Tilueify. Eorris (1700), 1 Ld. Ra^m. 553; lltudall y. Amlrece 61 

L. J. (q. ]t.) 030; and other casus cited in titlo Execitxoss and Admintstratorh, 
Vol. XlV.,p. 307. 

( 7 ) Tihny V. S’nrria, au/ira; liat-hfey y.]\rk (ni0\\ Salk. 310; and oxeeiiturs 
who boe.uiiie yearly Iuiuiuis bj’oceupj'iiigaiid piiyiiii' ruiiL impliedly uiideT-tako to 
observe tliu tonus of the original cuufiact (liuckicortk v. fUrnfistm (1635), 1 
Or. M. & K. 634). 

fr) Seo titlo Exeoutous and Administii vtors, Vol. XIY., p. 306. 

(s) /iucklty y. Firk, siyu'o; I.yJdaU y. Jhmlapp (IH'2), 1 nils. 4 ; sop//cir- 

grare'a Case (1001), b Co. Hop. 31 a. • 

(t) irifsoM (iMlji) V. Wvjy (1608), 10 Efisfc, 313. 

(tt) LyildaU v. Duulapp, supra ; II'tfiiaN (Lady) y. Wigy, aupra. 

(5) Taylor v. Shum (1797), 1 Bos. & P. 21; OootikLud v. Ewing (1863), Cab. 
& Ei. 43.' L’or form of assignment, see Eiioycloptedia of Forms and Procodents, 
Vol. V., p. 0*2t). 

(c) Seo title Exkoutous and Adsiinistmators, Vol. XIV., p. 300. Tho 
original Inssee way be entitled to indumnity against tho testator’s estate, and in 
hiH action the executor cun plead plena admhtiairarit; he is not bound to keep 
tho assets aH an iiuluinnity fund (Collins v. Cromh (1849), 13 Q. B. 512). 

(if) Law of Property Ainoudiiient Act, 1859 (22 & 23 Viet. c. 3s), s. 27; see 
title Executobs and'Admikistratokh, Vol. XIV., p. 255. 

(e) King y. Mnlroit (1652), 9 Hare, 692; see He King, Mellor y. South Auatra- 
lion Land Mortgage and Agnn-y Co., [1907] 1 Ch. 72, 75. 

(/) J>odaon V. Sammelt (1861), 1 Drew. & Sm. 676; see King v. Malc(M,aufra, 
at 695. 
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SsoT. 7. 
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on Bank' 
roptey of 
Lessee. 

OeTolution 
on bank, 
ruplcy. 


Sect. 7. —Devolution m Bankruptcy of Lessee, 

1146. Upon the bankruptcy of a lessee who is beneficially 
interested in the leasehold property (g) the term vests in his 
trustee (h% who thereupon, as assignee, becomes personally liable 
for the rent and under the covenants (t); but lie can terminate his 
liability by assigning over (k), or avoid the liability altogether by 
disclaiming (/). Leaseholds acquired by the bankrupt after tlie 
bankruptcy follow the rule applicable to personal property generally, 
and do not vest in the trustee until he interferes and claims them. 
Until then the bankrupt may dispose of them (in). 


(a) Bankruptcy Act, 1883 (46 & 47 Viet. o. 52), s. 44. 

(A) Ibid., a. 64; eeo title Bankiiuptcy akd Insolvemoy, Vol. II., p, 166. 
Thu result u not prevented by a covenant against assignment contained in the 
lease (p. 677, antf). Whero a trustee holds leasehold pro|)erty for his ceaiui qut 
triMt subject to his own right of indemnity, this gives him a benelicial interest, so 
that, if the retention of tlie louseholds is necessary to give full ellect to his 
rights, the leaseholds will pass to his tmstoe in bankruptcy {tit. Thomts’a 
Hmnital {Gooernon) v. Rifibardaon, [1910] 1K. li. ‘271, (1. A.); and see p. 594, ante. 

(i) Re Soiomon, £se parte Dressier (1H7S), 9 Ch. D. 232, C. A.; Wilson v. 
Wallani (1880), 6 Ex. £>. 156, 163; Tdtertvu y. Cooper (1882), 9 Q. B. D. 473, 
C. A.; but he is entitled to bo indcniniiicd out of the estate of the bankrupt 
{Umiretf v. UarTicr (1880), 6 Ex. 1>. 170, 173, 0. A.). 

Qt) v. Fry (1816), 1 Mcr. 244, 265; the assignment may be mode 

even to a pauper, for the oxproes purpose of getting rid of the liability (see title 
BAKKurirrcY and Insolvency, Vol. 1£., p. 194, note (t)), notwithstnudingthat 
the lease contains a covenant against a-csignmont which purports tis bind assigns 
in law [Re Johnson, Fx parte lilnrkett (1891), 70 L. T. 381). Eoi' form of 
assignment, see Encyclopedia of Forms and Brecodonts, Vol. Xll, p. 919. 

{1) See title B.vnkkuptcy and Insolvency, Yol. 11., p. 193. For form of 
disclaimer, see Encyclopedia of Forms and Procodeuts, Vol. VII., pp. 707 
et 8 &/. 

(m) Re Clayton awl Barclay's Cu/iiract, [189612 Ch. 212 ; sec title BANiCiarpXOY 
^1) INSOLVENCY, Vol. II., p. 139. As to disclaimer of after-acquired property, 
see ibid., p. 192, note (a). 


LAPSED LEGACY. 

See Executaus and AnMiKiHTR.ixoBS; Wills. 


LARCENY. 


See CiiiMiNAL Law and PitocRDUBEi. 



( 601 ) 


LATIN INFORMATION. 

See Cbown Pbaotioe. 


LAW MERCHANT. 

See Custom akd Usaokb. 


LAW OFFICERS. 

Sffi Constitutionaij Law ; PnELTC Authotiities and Fdblio 

Officers. 


LAW SOCIETY. 

See Solicitors. 


LEAVE AND LICENCE. 

See Easements and Profits a Prendre; Fisiiebibs; Game; 
Landlord and Tenant; Kkal Property and Chattels Beal; 
Trespass. 
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LEGACIES. 

See WiTjTiS: Exkcdtors and Adminirtratorb. 


LEGACY DUTY. 

See Estatb and Ctuer Death Duties ; Executors and 

Administrators. 


LEGISLATIVE POWER. 

See CoNPTITCTlONATi Law ; rARUIAMUNT. 


LEGITIMACY AND LEGITIMATION. 

Sec Dastardy; Confmct of Laws; Husband and Wife. 


LETTERS. 


See Contuajjt; Evidence; Post Office. 


LETTERS PATENT. 


See Constitutional 7jaw; Pa-ients and Inven-jions ; Pferaoks 

AND DiONITIES. 
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Sect. 1.—Jw General. 

1147- The actions of libel and slander are private legal remedies, AoUom of 
the object of which is to repair the plaintiff for the private injiu’y 
done to his right of reputation by the wrongful publication of 
defamatory statements concerning him. The defendant therefore 
in these actions may justify the truth, and thus show that the plain¬ 
tiff has received no injury. For though ttiere may be sufficient 
damage accruing from the publication, yet, if the facts published be 
true, there is no injury, and the law gives no remedy by action (a). 

But an indictment (or criminal information) for libel is for a Criminal 
public offence, as tending to a breach of the peace by provoking 
tli6 tJMBon libelled to break it. 


(u) 3 Bl. Com. 125, 12U. Tho passage, from which the tost is taken, speaks 
of aotions of damages for libel and slander an actions on the c^. The subject 
of this is defamation which reileots upon the plointlS or prosecutor 
personally. Other actions on the case for false and mivUcious statement!, 
attended by special damage, oie only dealt with incidentally; see p. 736! post; 
and tee, further, titles Tori ; Xbade and Trade Umoira. 
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LibEL AND Slander. 


Biot. 1. 
hi General. 

Dlstinetions 

innepectof-' 

(L) justifica¬ 
tion; 

(ii.) publica¬ 
tion. 


Defamatory 

statement. 


Actionable 

libel. 


Hence the defendant in a prosecution for libel was never 
allowed at common law {b) to allego the truth by way of justifi. 
cation (c). 

Again, whereas tho publication to the person libelled may 
support a prosecution for liliel as teMditig to a breach of the peace, 
the publication of a libel or Rbinder will not support an action, 
unless it is a publication to some person other than the plaintiiT. 
For if the communication be to the plaiiilii! alone, he sudors no 
damage (d). 


Sect. 2. — Jkjinitiong. 

1148- A defamatory statement (c) is a statement which, if pub¬ 
lished of and concerning a pcr.son, is calculated to expose him to 
hatred, contempt or ridicule, or to convey an imputation on him 
disparaging or injurious to him in his trade, business, profession, 
calling or office (/). 

U49. A libel for which an action will lie is a defamatory 
statement, as above dciincd, expressed or convoyed by written or 
printed words or in some permanent form {(f), published of and 


[h) Hut aeo the Libul Act, 1S13 (knuvii as Lord Camplioll’s Act) (G •&. 7 Yiot. 
c. 9G), s, 6 (refeiTCsd to at p. T-!.'!, fKint), which now allows the dufoiuLtiit in (U'iminitl 
priiceodiii^'s to pleiul that tho Ubid complained of is true, provided that he fui ihor 
plead- that the puhlicalioii wax for tho public luMietlt, a ))leii which oiiiphaHifses 
tho piibliu nature of the wrong. For tho diilureuco in object of civil and 
criminal roinedios for' libel, see also H. v. IIoHyrook (1S7B), 4 Q. B. D. *12, /irr 
Lush, J., at p. 4G. An action of libol or Hhindor will not lio in lespect of tho 
defamation of a doul person; seo llrooiH v. Hvchic & Uo. (lUOfi), G F. (Ct. of Soss.) 
942. [ii R, V. La/jOHf/iere (1884), 12 Q. B. 1). 'J20, Lord CoLKiiiDOi!:, C.J., at 
p. 824, Raid. “ It must bo, 1 think, eomo very itn usual publiuiitiou to justify an 
indictment or information fur aspersing the character of the dead.” !Seo also 
R. V. Tophani (/^.) (ITUl), 4 Term liep. 12G; R. v. Mtcul (1810), 4 Jur. 1014, per 
PatteroN', J. ; 1 liawk. I*. C., ch. 28, s. 8. and tho other curos referrod to in 
R. V. iMhomhere, $u}rrn. In li. v. Kusor (1887), 3 T. Tj. 11. 8GG, STBruEN, J., 
at p. 6G7, oxpreshod tlio opinion (ihcruin diifuriim from 'WiLi.s, J., in his charge 
to the grand jury) that it is not a ciiiniiial liboI to ti-udiice the doad merely 
because such an attack tends to a breach of the peuce. “ It is possible under 
the mask of attacking a dead man to attack a living one,” but, “ to speak 
broadly, to libol the dead is not au otfenco known to our law ” (tfri'd.). See 
also the note of Stephen, J., as to U. v. Enai/r, sapra, in hia Digest of tho 
Oiiminal Law (1904 ed.), p. 227. 
fc) See 3 Bl. Com. 125, 12a 

\d) For other (Ustiiictious between civil actions and criminal prosecutions for 
libol, see pp. 737 tt ««/., imt. Apart from questions of proc^ure, the most 
Important distinction not hitherto montioned is duo to tho Libel Act, 1843 
(6 & 7 Viot. c. 96), B. 7, refoiTed to at p. 743, post. 

(e) This and the following definitiouB axe discussed and illustrated hereafter; 
see pp. 618 et seq., post. 

(/) See pp. (WO ef setf., jmt. 

{</) ” Liliols are generally in writing or in print; but this is not necessary; 
the aefam,itury matter may be conveyed in soiiio other permanent form. Fur 
instance, a statue, a caricature, an eifigy, chalk marks on a wall, signs or 
pictures may constitute a hbel ” (Afonson v. Tua»aud», Ltd., Momnn v. Louis 
Ttu-aud, [1894] 1 Q. B. 671, 0. A., ptr Lopes, L.J., at p. 692). See also 
Gem. Dig., tit. Libel (Ah and Boo. Abr., tit. Libel (A), mrtancing (ou the 
authority of I>$ LiMlia Eanuuia (1605), 6 Co. Bep. 126 a, b) tihe fixing up a 
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concerning the plaintiff (h), to a person other than the plaintiff (i) Sect. s. 
without lawful justification or excuse (/c). Deflnitione. 

1150. A defamatory statement actionable per «c {1), that is to Defamatory 
say, actionable without proof of special damage, is a defamatory 
statement which— 

(i.) if published of and concerning a person in the way of his peraou— 
trade, business, prufussiou, calling or oftice of profit, carried on or 0-) in the 
held by him at the time of the publication, is calculated to convey 
an imputation on him disparaging or injurious to him therein; or ’ 

(ii.) if published of and concerning a person in the way of (ii.;inthe 
his oflice, being an office of honour held by him at the date of the 
publication, imputes to him dishonesty in the discharge thereof or Limur* 
such misconduct therein as would justify his dismissal; or 

(iii.) if published of and concerning a person, imputes that ho Oil.) im- 
has committed a crime punishable by imprisonment; or puting crimB; 


gallows at a man’s do T us a libol, uiid citing v. Diwcmnhe (ISUS], 11 

Eiisl;, ’J2e (placing a ligh'ud lainp before a mm's door and kcpping it burning 
there nil (lay to indicato that his house is a house of ill fame); Du Dust v. 
lieresfurd (1810), 2 ('amp. 511 (libel by pictiiroj; and Levi v. MUne (1827), 
4 liing. 195 (igiiominiiiUH wood-out hciuling and lidicnloiis doggerel). See also 
Auatiu V. Ciilpeiier (1083). Skin. 123 (pilloiy drawn); iS/ia// r. Maaaetf (1819), 
2 Stark. 550 (piintod insoription exhibited on a Imard opposite a man's liouse 
inBiniintiiig that it was a house of ill fame); Hrtuth v. Woml (IMS), 3 Camp. 323 
(^caric-ituio piint); .md il/ownuw v. Tiissuwh, Lid., Monaou v. Lofoe Tmmvd, 
[189*1] 1 Q,. U. 871, C. A. (wax-work exhibits). In the case of a libel by 
writluu or priuted words uu innuendo is not always uecesitary; otherwise 
wheru the liiicl is by pii'ture or the like, for without nn innuendo it cannot be 
understood to be Inrellcd at the plaintiff (3 HI. Cum. 12(i). An innuendo is 
also neces.sary for the same reason where a idiinder is by soiiuds, goatiires or the 
like. As to the innuendo, sec, fiirthor. pp. 615 et aeq., pait. 

(/i) As to the meaning of these wonls, see pp. 6U8, 618, 619, note (e), p. 641, 
and unto (t), p. 657, [ml. 

(/) Piibliciitioii to tho prosecutor alone may support a criminal libel; see 
p. 606, a)de, nnd p. 738, imt. As to ])ublication, see pp. 655 vt ser/., post. 

(1) As to tho moiuiiig of the.se woihIr, see pp. 669 HI scf/., jmt. The aliore 
dnnnilion of an actionable lihol, when expanded in uccordauoo with tho preceding 
dctiiiitiun. approximates to the (nut oxhausliTe) deKiiition of Lord Hl-VCKBUKk 
in Capital and Convtiea Bank v. Heniy (1882), 7 Ap]t. Cos. 741, nt p. 771, 
whore it was said: " A libel for which an action will lie, is defined to be a 
written statement, published without lawful jusUficatTon or excuse, calculated 
to convey to those to whom it is piihli-hed <an imputation on the plaintiffs 
injurious to them in their trade, or holding them up to hativd, contempt or 
ridicule.” Tho following rases relutiug to tho (Iffiuitions of uctiouuble libel 
and slander may bo usefully consulted '—Parmiter v. Coupland (1840), 6 
M. & \V. 105, j>er HAnxE, B., at p. 108 (a publication without justifica¬ 
tion or lawful excuse, which is calculated to injure tho reputation of 
another, by ex|)osiiig him to hatred, coutempt or ridirule, is a libel); (/Brien 
V. 6’/o7trn#'(1846), 16 M. & W. 435, per Fahkk, B., at p 437 (everything 
printed or written which lofiects on tho character of another, and is publislied 
without lawfid justification or excuse, is a libel); Aleaamlir y, fDnkina, [1892] 
1 (i. B. 797, 0. A., per Lord UjSRsciKKLi., at pp. 800 et sap; Rateliffe v. Evans, 
[1892] 2 Q. B. 524, C. A., per HoWEN, L.J., at pp. 627 rt seq ; BotAh v. Arnold, 
[1898] 1 Q. H. 671, 0. A.; Linotype Gn, LUl. v. Bnlish Empire Type-seltfny 
Aimhine (‘o., I,1d. (1899),81 L. T. 331, ILL.; FfuUon{E.)A Co. v. Jones, [1910] 
A. 0. 20; afiirmiiig, [1909] 2 K. B. 444, 0. A. As to wbat ore nnd ore not 
dofaiiiatory statomeuts within the definition in tho text, see, further, jip. 618 
e< sen., post. 

(2) As to special damara, see pp. 609,730 d seq.. poit. Aa to BtatementBwhfoh 
oro alauderous per se within tho definition, see pp. 630, 633 et seq., post. 
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Libst. and Slandkk. 


Skct. 2 . 

Definitions. 


(iv.) if published of and concerning a'^person, imputes that 
he is at the time of the publication sujBfering from a venereal 
(iT.) imputing disease; or 

veneieaf (v.) if published of and concerning a woman or girl, imputes 
! to her unchastity or adultery. 


anchaeuiy to 1151. A Blander for which an action will lie is a defamatory state- 
a woman or ment US before defined, expressed or conveyed by spoken words, 
sounds, gestures, or in some form which is not permanent (to), pub- 
^ndCT lished («) of and concerning the plaintiff (o), to a person other than 
the plaintiff (p), without lawful justification or excuse ($), whereby 
the plaintiff has suffered special damage (r) (which he must allege 
and prove) (a), or which is a defamatory statement actionable per sr, 
as above defined (£). 


PnblieuUon 1152. The preceding definitions, it will be noticed, do not state 

defamatory matter must be false and malicious, but state 
tionw' ** that the defamatory matter must be published without lawful 
excuse. justification or excuse. 


Fiaintifimusi 1153. The statement of claim in actions of libel and slander must 
that allege that the words complained of are false (a). For unless the 
18 statement is untrue the plaintiff has suffered no injury to his right 
of reputation, and has no cause of action. But the law presumes 
that the words alleged by the plaintiff to be false are false unless 
and until the defendant pleads and proves that they are true (b). 


PlM that 
pnUloalion 
wiit malicious. 


Implied 

malice. 


When pre- 
■umption of 
malice 
rebutted. 


1154. As to malice, the plaintiff in practice always alleges in his 
statement of claim, in actions of libel and slander, that the defendant 
falsely and maliciously wrote, or spoke, and publishod of and con< 
cerning the plaintiff the words complained of. But it is not necessary 
for the plaintiff to allege that the defendant did so maliciously. A 
publication calculated to convey an actionable imputation is 
fade a libel, or a slander. The law implies malice if the words aro 
defamatory and untrue, unless indeed the occasion is privileged, in 
which case malice in fact must be proved. 

If the occasion is such that tliore was either a duty or a 
right to make the publication, it is said that the occasion robuta 
the presumption of malice, but that malice (which here means 
actual, or, as it is techuically called, “express” malice) may 
1)6 proved; or, as it (is sometimes put, the defendant is not 
answerable for it, so long as he is acting in compliance 
with that duty or exorcising that right; and the burden of 


(m) The reported cases uro confined to words. For a Hcottiah case as to the 
effect of acts, see Drf/Bdaler. Rosebtry {Earl), [lOOSj S. 0. 1121. In libel the 
form is “ permanent.” See note (p), p. 60H. anlt. 

* See note (*), p. 607, anU. 

(o) See note [h), p. 607, ante. 

(p) See note (0, p. 607, mde. 

(y) See note Qt), p. 607, n7j(c. 

W Seo p. 730, post; and ns to damages generally, see pp. 718 ef sey., poat. 

M pp. 718 ef post: 
it) See p. 607, ante. 

.. (n) BnpMgt V. Protaer (182fi), 4 B. & 0. 247, per lUynEY, J., at p. 

\b) As to justification, see pp. 669 eC seg., poaf. i 
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Part 1.—Introductory. 

proof is on t&ose who al£^ that he is not so acting (c). But apart 
from the question of express malice, the intention or motive with 
which the words are used is immaterial in dotermining the liability 
of the defendant (d), though the animus of the deleudaiit may be 
material on the question of damages (r). If the defendant, without 
justification or excuse, did what he know or ought to have known 
was calculated to injure the plaintiff, he must, at; least civilly (/), 
he responsible for the consequences, though his object might have 
l) 00 n to injure a person other than the plaintiff, or though he may 
have written in levity only. No one (it has been said) can cast 
•ihout firebrands and death and then escape from l)eing responsible 
by saying ho was in sport (g). 

1155. Tho chief distinctions in practice between libel and slander, 
nr, in otlior words, between written and spoken defamation, are two 
in number. 

(i.) Every actionable libel can be dealt with either by civil action 
nr by criminal proceedings, whereas no slander, even though 
actionable, is a criminal oifenco (/<)• 

(ii.) No special damage need be alleged or proved in.the case 

(c) Cniiilal nml Counties Hank v. Ifciify , Apj). I 'iih. 741, jite Lonl Hl.A( K- 

iiuaN, at, p. 787; coinjiaro Jiromage v. JVonser 4 15. I'i C. U47, 'Sio, 

uitiiig (ie.j‘J), Sty. 392, and Mtreer v. iSyiir'.-i ''10S7). Owen, .71 ; 

Ahrathv. Nurt/i lia'>Urn Rail. >'o. (1880). 11 Apj). 2-17, /ar Lord Ujiamw hiJj, 
atpp. 2-73,254 ; K. v. Munshnv, [1895] 1 (L 15. 7.58, C’. (’. IJ., yer Liml OP 

Kileowen, C.J., at]). 703 : thnes v. Jfiilton { I ' i .) «l’ Co.. |'1909') 2 K. 15. Ill, i\ A., 
per Ijord Ar.vniif,TONK, O.J., at pp. 455 tl seq.; atlirnicd [1910] A. C. 20. 'I'hr're 
i.s 710 diiforoii(-.n iii lliifi respect oel weeii actions and ]ivosi'cutions for I'bol {11. v. 
Munslow, supra, at p. 762; compaie Jlcijwima v. Jt. (1873), L. li. 8 Q. B. 102; 
R. V. Ilari q/ (1823), 2 B. & 0. 257. prr lInj.ROYl), L, at p. 260); see further 
note (p) p, 741, post. Tlio word “ maliciously ” found in st.ilemciitp of ulaiin iu 
actions of libel and .^lander and iiidicInientH for libel means “ without lawful 
excuse.” As lo priiiloffp, seo pp. 677 ct seq., 685 ct siq., jmsf. Tn (hu case of 
abholulo llio ovi-stoiico of nr-liinl ni.ihci*imin.ili'ii.il; seo pi>. 677, 711 

it seq.. jiost. 

(d) Jo.ua V. lii'IlM (7-;.) &Co., [19U!)J 2 K. B. 441, 0. A.; aUirmeil [1910] 
A.'O. 20 . 

(c) IhifL, 11909J 2 K. 15. 441, 0. A., per Kauwem.. L .T., at p. 479, note (a) ; 
and BOO pp. 612, 613, post. 

{f) Capital and CvuutRa IJtnik v, Ihnfi/, supra, per Lord BEArKiiiiiiV, atp. 772 
^]uo1od with approval by Lord At.veiim'onm, iu thum llnllou (/i.)it Co., 
4909] 2 Iv. B. 414, A., at p. 4.70), fioni\iliich (he slateniont iu tlio toxt is 

i liken. 

{ff) Capital and Counties Rnuk v. Ilenlii, supra, wlyui Lord Blackhujin was 
rotoi'iing to tho opinion of the judp,es delivered iu tlio House ol Lonls during 
tho disoiiShiou of Fox’s Bill. 

(A) Tho stalcinent iu the text does not refer to obscene, blasphemous, op 
seditious spoken words, or contempt of court by spoken wordii; seo litlo 
OniMlNAi, Laav axd BhooeiUjIiv, A'ol. TX., pj». 460, 501.5o0. At 11 . 570 (till’d.) 
it is said thi t *• to sluTidor a private jiersou by niero spoken woids is not 
indictable, tnifcsa ihe.if tend tmnietliairly to (i breaeh of the pm or aiv bbiNphomoua 
or spilitioiis..” As to llio words in italics, see Kx paile (Viapuatii (1836), 4 
Ad. & El. 773, and tho other cases cited intilloLuiMiXAi, Lawaad riiouEDunE, 
Vol. IX., p. 502, note (fl). Tho offence of scamlaliini magnatiim was 
roriiierly an oxcejitiou to tho rule stated in the text, but that ceased 
to Ixi a criminal oilunco when the BtaUitc Tiaw liovisiou Act, 1887 (60 & 51 
Viet. 0 . 59), Topoflled stats. (1275) 3 Kdw. 1, c. 34, (1379) 2 Bic. 2, c. 5, and 
(1388) 12 Hie. 2, c. 11. Excluding cases of obscene, blasphemous, or seditious 
words, and contempt of court by simkeii words, the statement in tha text 
tppoaM to be substantially correct. 

H.L.—XVIII, XI 


Sect. 2. 
Definitloni 

Ilow far 
intention oi 
motive of 
defendant 
immaterial. 


DibtinctSona 
between 
wiittcuand ' 

EiKiken 

defamation. 

(i.) Liliel 
ciiininal; 
slander noeii 

til.) As to 

special 

damage. 
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Libel and Slander. 


Sect. a. of a libel, whereas, unless the defamatory words complained of are 
Definitions, actionable per sr, no action of slander will lie, if the [)lainti£r does 
— not both allege and prove that he has suffered actual damage (i). 


Damage need 
not be 
alleged and 
proved in 
libel. 


Special 
damage must 
be alleged 
and pi'oved. 


1166. It follows from the dolinitions that a plaintiff in an action 
of libel need not allege or prove that he has suffered damage. If he 
has been libelled without lawful justiiicatiou or excuse, he is entitled 
to such general damages as the jury can properly find, though ho 
neither alleges nor proves special damage, and in any case to at 
least nominal damages for tho injury to his right of reputation. 
It is, however, open to the plaintiff in an action of libol to claim 
special damageti; and, if he does so, and proves special damage, he 
is entitled to recover for his special damage i]i addition to the general 
damages; but not otherwise. 


Position in 
slander where 
words action¬ 
able per se. 


U67. The plaintiff in an action of slander, when tho words com¬ 
plained of are actionable per se, is in the same position, so far 
as special and general damages are concerned, as the plaintiff in an 
action of libel. 


Position in 1158. The plaintiff in an action of slander, where the words com- 
where plained of are not actionable per se, is not entitled to aiiv general 
nctionnhlc damages; and he can only recover such damages as he alleges and 
pent. proves. If ho fails to allege and prove that he has suffered such 
damages, there must be judgment fur the defeiiduiit, since the exist¬ 
ence of some actual damage is an essential part of his cause of 
action (j). 

Sect. 8. —Who may ami may not Sue, 
iSuij-Sect. 1. —Jn General. 


He who is 
TOrsonall.r 
mfameci is 


the proiicr 
plaiutid. 


1159. The proper party to liring an action of libel or slander 
properly so called is, as a general rule, the person who is person¬ 
ally defamed. A stLitciuont, however, which is apparently dofiimalory 


f t) Sgo pp. 7110 cf aerj., poat. 

j) Aa to aep, furtlier, p]). seq., poat; HftKliffe v. Evans, [ 1892] 2 

Q. D. 524, 0. A., per UowE^r, L-J., ufc pp. S‘27 et seq., and Alemruhr v. Jenkina, 
Q. B. 797, 0. A., in which enso Lmd ] Ikurgiiell said, at p. 800,: " Now 
k that no ono can axamino tlio authoritios upon the law of elaiidor 
without seoing that thora nre a number of distinctions to bo found which 
cannot be supported oii any satisfactory principle. Obviously, the idea lying 
at tho root of the distinction hotwcon slander and libel was this, that it never 


would do to permit artiouS to be hronght in rospoct of every word spoken which 
might reflect on the character or conduct of another. But, on (ho other hand, 
it was conndcred necessary to put some qualification on this by enabling an 
action to be brought when tlie (marges are of a certain gravity and likely to bo 
pecuniarily injurious, and in certain cases, injurious in miothor fashion” 
[imputing dishonesty or mi-icondurt in nn olTico of honour, held by tho plaintiff 
at the date of the publication, wliich would justify disuiissal; see p. 607, anfej. 

. . . “ Of coiuEe whore special damage can be shown, tho action lie.’’ ^e 
authoritio? were ooniddcu^d and regarded as imsatisfactory by Manseieu), G.J., 
in Tfiorlty v. Kerry (Lord) (1812), 4 Taunt. 35a, at p. 3G4, where ho said that the 
distinctioua between libol and louder had been made os lor back as Oharles 


TT.'s time, and had been recognised by the courts for at least a oentnry 
before 1812. U he had had to lay down the kw for the first time, he would 
have confined actionable libel within tho narrow Umits of actionable slander. 


Aja to the xeasons for the dutinction, see notes to Ore/t r. IJoitc (1669), 1 Wms. 
Baund. 810,336 (ed. 1871), and the cases there cited. 
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only of ft mftn's goods or of somo other person, may sometimes swrr. 8. 
reasonably convey to persons to whom it is published a meaning Who may 
defamatory of the plaintiff personally; and if this is properly and may net 
alleged by an innuendo and proved, the plaintiff may succeed. Sue. 
even though the defendant never intended to defame the plaintiff 
or was unaware of his existence (A). 

In some cases a person who is not able to maintain an action Actions on 
of libel or slander properly so called may bo able, on proof of the case, 
special damage, to maintain an action on the case {1) for imputation, 
whether by word of mouth or in writing, or otherwise, falsely and 
maliciously made on his goods, or on his property, or on some other 
person. 

1160. The general rules of law and practice in actions of tortOu) Who are 
are, in certain cases, modified by the sLaliis of the persons injured; necessary 
and questions sometimes arise as to who are necessary and proper 
plaintiffs to bring actions of libel and slander (a). 

Sub-Sect. 2.—Alieu8. 

1161. An alien friend may maintain an action of libel (») or Aliena, 
slander ( p), or any personal action (g), although he is resident out 

of the jurisdiction (r). 

Sub-Seci’. 3 .—BarArupU ami thtir Triiattiea. 

1162. Every action of libel or slander properly so called is founded Bankrapta. 
on a rellcctiou on the plaintiff personally. Such a right of action 

(£') The above goiioral principles arc discubi^ed later; seo pp. CIS, 028, 013, 

847, post. 

(1) As to the mcauiiig of this phrase, and os to the history of autions on the 
case, see Smith’s Action at L.w (18(>8}, lOtli ed., Appendix, p. 521. As to 
slander of titlo and kindred actions on the case, see the pussago from Dr. Odgers' 
work on lAbol and Slandur approved in llatvhard v. Meye (1887). 18 Q. 1i. 1). 

771, 775. As to bkiidor of title, see notes to (Joryton v. Lithebye (1(170), 2 Wms. 

Saiind. (cd. 1871) 3(11, 383. As to aotious on the case, see title AoriO.v, Vol. L, 
pp. 39—11, and p. 738, posf. 

i wi) As to those, soo titlo ToOT. 

n) Tiiis section of this title is iutonded to state the law whore it is neccssarv 
to Bupplciuoat tho general law. As to tho general Liw dealing witJi civil 
liability and actions by and against particular parties, see titles Atrnox, YoL L, 
pp. 17 et acq. ; Agenov, Vol. I., p. 224; Aliexs, Vol. f., pp. 308 at f«q.; Baitk- 
ttUPTtnr AND Insolvency, Vol. II., pp. 62, 137; Companies, Vol. Y., pp. 293, 

311, 318 etsfq.; Conflict of JjAWS, Vol. VI., pp. 24S tt m{.; Cokstviutional 
Daw, Vol. VI., pp. 319, 383, 415; Cobtokations, ToL Vlll., p. 386; OaowM 
1 *raotice, Vol. X., p. 28; Executous anu Administbatous, Vol. XIV., ii. 312; 

Husband ako Wu^e, VoL XVL, p, 436; Infants and Cuilduen, Vol. XVII., 
p. 74; Lunatics AND Persons of Unsound Mind; Pabtneusuip; PuAcmm 
AND PnOCEDUlUi; PUBUC AUTJIORITIES AND PUBI.10 OfFICEBS. As to parties, 

BCQ also B. S. 0., Ord. 16, and p. 616, post; change of parties, li. S. C., Oitl. 17; 
joinder of causes of action, fi. 8. G., Ord. 18, and, generally. Yearly Practice of 
the Supremo Coiu't, 1911, pp. 194 et aeg. As in lack of jurisdiction of the 
county courts, see title County Courts, VoL VlII., p. 432. 

(o) 'risani v. Lawatiii (1839), 6 Bing. (N. 0.) 90; see also Thoera v. Lockwood ds Co., 

Ltd. (1911), rimes, 11th April. 

(p) Tirlot V. Morris (1611), 1 BiiLst. 134. 

Iq) Ihid .; approved in Pisani v. Lawson, mpra, at p. 95. 

Pisani V. Luwson, supra ; seo also T/ioens^ y, Lockwood k Cb., Ltd., supra, 
and titlo Aliens, VoL 1., p. 308. As to security tor costs, see title Praoxigb 
AND i|*ROCEDURE. 
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accruing liefore or aflei* ljuuLrui)lcy rumtiiiis with tlie bankrupt and 
docs not pass to his trustee in bankruptc.y (s). But a right to bring 
an action of slander of title, or an action on the case, for false and 
malicious words, which are dcfajnaLory of the goods of a bankrupt 
and do not reflect upon him personally, passes to his trustee in 
bankruptcy, if it arose liefore bankruptcy; and, if it arises after 
bankruptcy, but before discharge, his trustee in bankruptcy can 
intervene (i). 

Sou-SiicT. 4 .—(fomiianiea and CorjionUions. 

1163. No company or corporation can bring an action of libel or 
slander for a statement which reflects not upon itself, but on its 
members or ollicials only. Again, a statement imjmting miscon¬ 
duct to a corporation or company of w’hieh it cannot be guilty 
does not give the corporation or company a cause of action (u). Thus, 
a statement tliat a municipal corporation has been guilty of corrupt 
practices gives no cause of action to the corporation as distinguished 
from its individual members or officials (o). But an imputation on 
the goods sold or manufuctured by a trading corporation or com- 
pauj- may involve a reflection on the corporation or company in 
the way of its Imsiness(ti) ; and if a slateniont bo made as to the 
mode in which a trading corporation or company carries on its 
business, such as to lead people of ordinary sense to the opinion tliat 
it conducts its business badly and inefficiently, the law is tlio same 

(s) lienxmv. Fhnvcr (1629), \V. Jo. 215 (slundor); Ite Wifaon, Ex. parte Vim 
^878). S Oh. I). 361, C. A. ((duuder). Seo also JiccHiam v. Ontke (1816), 2 11. Ij. 
Cas. 679; and in pnrficular tho opinions of J'hn.E, .1., at ]i. C(J1, Wilm\mh, J., 
at p. 697, and OiinssWELT., J., at p. 612 (tin/.). “ llights of action for iiijnriea 
to tho person or foehngs of a bankrupt do nut pass to his trubLeos ” (ibid., at 
p. 613, citing the dirtiim of LlTiM-niALE, J., in v. Fturjield (1831), 2 

11. & Ad. 727, at p. 732, and Ilnward v. (Murtiier (1841), 8 M. «Sc W. 601). As 
to what rights of action do and do not vest in the triistoo, t>eo further title 
JJ'.NKRUPTCY and INSOLVENCY, Vol. If., pp. 137 — 139; rtiid ns to after-acquired 
property, tbid., pp. 139, 164 et aeq., and the cases tlicrc cited. 

(f) See the cubeb fitid iu title Bankiiul'TCY and Insolvency, Vol. TI., pp. 
137 et i-fq., 164 et aeq. 

(n) MetriqMildau yulotm Omnibiia Co. v. Ifawliina(liim)), 4 II. i N. 87, per 
Pollock, C.B., at p. 90 (approved in South Hetton Coal Co. v. Nurih-Kojatern Hewa 
AaaoriatioH, [189-IJ 1 Q. B. 133, 0. K.,per Lopes and Kay, L.JJ., at pp. 142, 
147, and ManrJicsler Cv'‘}ioratii-n v. [KtlftattM, [1891] 1 Q. B. 94, 96), whore it 
was held that actions of libol and slander might ho brought by a company 
registered under tho Joiitt Block Companies Act, 1866 (19 & 20 Viet. c. 47;, 
against one of its shnrefloldors for libel and slander imputing insolvency, 
dishonesty, and misconduct in tho management of its business. It bad pro- 
viously bran held in ir<(((ams r. Jlcaumoiit (1833), 10 Bing. 260, that a trading 
nssociatiuii not incorporated, entitled by Act of Farliamont to suo or bo sued 
iu tho name of its chauwan, might suo iu his name for a libel on the associa¬ 
tion in the way of its business. As to libels on corporations, see also title 
CoRroBATIONS, Vol. VIII., p. 390. As to libels by or against companies or thoii 
agents, see title Comi'Aniem, Vol. V., pp. 309—312. As to slandors at com- 
pauios’ meetings, ek !0 ibiil., pp. 310, 311. See also, os to libols on oompanics 
and corporationa, Starkie, Law of Slander and libel, p. 266. 

(a) Manchester Conionitiua v. WUliama, supra, 

(M Linotype Co., Ltd. v. British Empire Type-setting Machine Co., Lid, p899), 
81 L. T. sM, H. L. If fJieiw is no imputation on the plaintiff corporation or 
company itself, the corporation or company canuol bring an action of libel 
properly so called. As to actions on tbe case for false and malicious statements 
attended by special damage, see p. 736, ixat. ^ 
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AH in the cuse of an iiidiviilual, and Uie tradiiiR corporation or Sect. 3. 
Bonipaiiy can bring an action of libol or alandcr, wiLhoiit proof of Who may 
Hpccial daiuiigo, for the sliitemont reflecting upon it in Uxe way of and may not 
its trade or biisinesK which is calculated to injure it therein (c). Sue. 

Sl'Jj-Skci'. 6 .—JCxmitors anJ .iihainiatrutorB. 

1164. An action for defamation, either of a pi'ivate character, or Exccutannnd 
of a person in relation to hiu trade, comes to an end on the death ■>iminis- 

)f the plaintilf (d), hut an action for the ])nhlieation of a false and 
nialicious statement, eausiTig damage to the plaintiff’s personal 
I'-state, survives frV 

Sru-tSKCT. C. ■ Mmriuf tf'oMm. 

1165. A married woman can now sue alone for lihel and slander Married 
without the joinder of her husband(/'). A married woman can women, 
bring an action of libel or slander in lu'r own naino against all 
persons other than her Jiusbaud, but she cannot bring an action 

of libel or slander against him, unless the proceedings are for the 
protection and securily of her soparalo property (/y), nor in any 
event can she instil nte criminal proctiedingsfor libel against him (/i), 

(•■) Ah 1.0 libel, > 1-0 IltUoii f'ual Cu. v. \oil/i-/-'ai>Urn 2\nra Associathn, 

[ISJMJ 1 (i. 11. 13:5, A., 2 «r Jjoi-d Ksuku, JM.]?. The Hiiiue principle, it would 

beein, tipplic.s to hIuii(1(>i‘ on u tritdin^ company in the way of its trade. 

(d) //nti'haril v. Mii/c (ISST), IS (1. H. D. 771. ‘‘It ci'rtiiinly has boeu e.sta1)- 
lisbcd by a sern'H of tiutli<>rilie.s ending with Iho ease of Ih-ffen v. Si-eiirn (lS4fi), 

12 Ul. & Fin. 700, II. L., in tliiw lIou.se tliat no action Crin bo maintained, eiihcr 
by an ntor or au a.s-ignuo to recover diuuag<'.s for bodily or mental suircringn 
nr personal iiiconvenienco siLstuinod by the deceased or by tho bankrupt ” 

[opinion of Wu-LiAsrs, J., as di'livored to the House of Lords in lieathaui v. 

/ira4-c (1819), 2 II. L. (?as. fl7ft. nt j). 597); and see titles IlA&'KHt’WCV anu 
iNSOLViXCY, Yol. II., p. 137 : liSKCUTOItS AND ADMIXISTKATOUS, Vol. XIV., 
pp. 221, 225. 

(f) llah hard v. Metje, stipra (wbere it was he.hi that a claim for falsely and 
uialiciou>ly publisliiiig II .stalcineiit calculated to injure tho jihuntiil'H right of 
properly in a tuulc mark was put an oiid to by the de.ilh of the pl.nintifl after 
tho coimimnwinuiit of tho action only so far as it Wii.s a claim for libel, but 
that HU far a.s tho claim was in tho uuturo of blinder of title tho action Mtr- 
vived, aud could be coiitiniicd by his personal repreaentative). As to projwrLy 
in trade marks, see title Tkadu hl.\nKS, Tkadc Navcs axu Dksicxs. A.s to 
blander of title, sec also title Tout. 

(/) fioo Married Women’s I’l-operty Act, 1882 (45 & 46 Viet. c. To), .s. 1 (2). 

As to n inanied woman’s liability to bo .sued, bee j). 617, post. At common law 
tho action was always the action of the wif.!, subiect to the right on the |>ait of 
the defendant to insist on haring the husband piiiied (Ile/do?} v. Il'iW-.n; 

(IKSl), 13 tl. B. 1>. 784, V: A., jier Bkkit, M.ll., at p. 786). As to civil in-o- 
cecdingB by and against married women, see also title IIitsdaxd and Wivk, 

Vol. XVI., pp. 453 et seq. As to civil proceeilings between husband and wife, 
see thill., pp. 459 et acq. As to crirninul ptooccdings between hiC'band and wife, 
and as to whore they' are compotent or coin])cllable to give ovwlonco against 
each other, see titles Ciuminal Law and Pjiocedukk, Vol. IX., pp. 401,4(12 
405, 0.34 ; Husband and Wii'E, Vol. XVI., p. 462, iioto(0. 

(y) See title Husband and Wii-'B, Vol. Xvl., pp. 453,459. It was suggentod 
Oy Buktt, J., during tiie argnment in ftiimmera v. Cily Bank (1874), L. 11. 9 
<J. P. .OSO, under tho Mamed Women’s Property Aet, 1870 (3:f & 34 Viet. c. 93). 

H. 11 (now sii[jcrsedod), that a wifo could sue her husband for a libel on her in 
her trade, as being a civil remedy for the protection and security of her own 
property. Tho Divisional Court in R. v. Loudon {Lord Mayor) (1886), 16 Q. B. D. 

772, 777, expressed no opinion on the point. 

{h) 11. V. London {Lof^ Mayor), tupra; and see title Husband and Wib>, 

VoL KVI., p. 462, note (*). 
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hkct. 3. Libel is ranked among criminal offeucus because of its supposed 
Who maf tendency to arouse angry passions, provoke revenge, and^ thus 
and may not endanger the public peace {i). A prosecution for libel, which is 
criminal only, because of this supposed tendency, cannot bo for 
the protection and security of the separate estate (4;). 

Joint ciaiin.s. 1166. Claims by and against husband and wife may be joined 
with claims by and against either of them separately (/), and the 
husband may conveniently be joined as co-plaiutilT with his wife 
when he claims damages sustained by himself arising out of the 
subject-matter of his wife’s cause of action. In such a case the 
dainages recovered in respect of the loss sustained by the wife belong 
to her as her separate property, and only the damages recovered in 
respect of the consequential loss sustained by the husband belong 
to him (m). 

Sub-Sect. I.—Partiurg. 

Partneia. 1167. Partners may maintain a joint action for a libel or slander 
published of them in the way of their trade («), without alleging or 
proving that they have sufTered si^ecial damage (o). The damages 

(»■) R V. London {Loj-d Mayor) (I8SG). 16 Q. IJ. D. 772, A. L. Smith, J., 
at p. 777, citing IL v. IloJlrook (1878;, 1 Q. B. B. 42, -per IjUSir, J., ut p. 46. 

(A) Ihid. 

[1) K. S. C., Oi-d. 18, r. 4, but this by ibid, r. 7, is subjof.t (o ibid, rr. 1, 8, 9, 
.IS to convenience; see title IIusbaiid and Wife. Vol. XVI., !>. 454 
(mi) This is the effect of the Married Women’s Proppi ty Act, 1882 (45 & 46 
Vic)i. c. 75), 8. 1 (2). As to a husband's cause of action where the wim s action 
for slander fails by reason that she failed to prove special damage, see Itidiny 
V. Smith (18<6), 1 Bx. 1). 91. A husband and wife, being separate persona 
for the purpose of biiuging sctioiis, may also be joined in actions in the cases 
pit.vided for by ll. S. (!., Old. 16, r. 1; see p. 617, 
in) See Conjton v. LiUitbye (1070), 2 Wins. Sauud. (cd. 1871) .SGI, .882, 883. 
notes (2) and (t), and CotJt v. Jiatrhellor [m)'2), 3 Bos. & P, 150 (action foi 
hpoltrn words imputing fraud to the plaintiffs in weighing goods, wliero special 
diunugo was laid); Foratcr v. Lawson (1826), 3 Bing. 452 (libel imputing 
insolvouoy); Le Fanu y. Mahmism (1818), 1 If. L, Gas. 637 (libel on factory 
owners imputing cruelty to their einpiojees, whore it was also hold that 
thoiigh defamatory matter may appear only to apply to a class of individuals, 
yet if the descriptions are copable of being by innuendo shown to bo directly 
applicable to any individual of that class, an action may bo m.'untained by that 
individual. The expression “ some of the Irish factories ” was there explained 
to mean the factory of the plaintiffs). In a libel against a co-partnership the 
Jury may take into consideration, in estimating the damages, the prospwitive 
injury which may thorebj accrue to the paitner=hip {(iregmy y. WilUamM 
(1814), 1 Car. & Kir. 568). 

(o) As to slander, Sei-jeant Williums, in his comment on Cook v. BatrheUor, 
supra, notes to Ci^yion v. Liththye, supra, at p. 383 (see note (n), supra), 
expressed the opinion that though qiecial damage was laid in Cook v. 
Balchdlor, supra, yet if words are actionable only because they were spoken 
of persons in the way of their trade two or moro pai-tners may join in an 
action for the words, though they have sustained no special damage thereby. 
This was assumed to be the law in South Hdton Coal Co. v. NuitJt-Eaat'nn Mem 
A-Ssocitition, (1804] 1 Q. B. 133, 146, C. A. As to libel, see Le Fanu v. 
Malcoinson, su/m’ii, and ItittuU v. Webster (1871), 23 W. E. 59, cited in South 
Hetlon Coal Co. v. North-Kastem News Assoriaiiun, supra. In liusscll v. Webster, 
supra, it was held that a libel published of the plaintiffs as co.ptoprietors of a 
newspaper in the way of their business might be the subject of a joint action 
without proof of special damage, and that the jury might give general damages, 
aooording to their discretion, under all the circumstances of &e ease. Two 
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in such an action are not for any injury to the feelings of the 
plaintiffs, but for the injury to them in their joint trade (p). An 
individual partner may also maintain a separate action of libel or 
slander (q), for a libel or slander published of him in the xvay of bis 
trade for the separate injury to him, but he cannot recover for the 
joint injury to the firm in their trade (r). Now, however, claims 
by plaintiffs jointly may, subject to convenience, ho joined with 
claims by them or any of them separately against the same 
defendant (s). 

Sub-Skct. S.— Z^enons Claiming Jointlg, SeveraUg, or tu the Altvrnatice. 

1168. All persons may now be joined in one action as plaintiffs in 
whom any right to relief, in respect of or arising out of the same 
transaction or scries of transactions, is alleged to exist, whether 
jointly, severally, or in the alternative, where, if such persons 
brought separate actions, any common question of law or fact would 
arise; provided that if, on the application of any defendant, it appears 
that such joinder may embarrass or delay the trial, the court or a 
judge may order separate trials or make such other order as may 
be expedient, and judgment may be given, for such one or more of 
the plaintiffs as may be found entitled to relief, for such relief without 
amendment (0- The defendant, though unsuccessful, is, in such a 


joint tenants or copai-ceners could always join in an iictinii of slander of their 
title to the estate. See the note of Serjeant Williams to Cirryton v. Lithelye 
(1(57 0), 2 Wins. Saund, (cd. 1871) 3fil, 382, 383, notes (2) and (t). 

(]t) See Uarrisoa y. BevingUm (1838), 8 0. & P. 708, <13, ii. (a). 

(</) llaythnrn v. I^ainon (1827), 3 0. & 3*. 196 (action by puitners for libel), 
on the principle of Barralt v. Collins (1825), 10 Mooro (c. i’.), 416 (action by co- 
plaintiilH for malicious arrest). 

(r) See Harrison v. Beringtvn (1838), 8 C. & P. 708. But whore words 
imputing insolvency in trade are spoken of ono paitncr, he may maintain nn 
iiclion ol slander and rooovor damages fur the injury done to him; and it is not 
iieccssiirily to ho consiilered as an injury to the i)artuci>hip for which only a 
joint action can bo maintained (tVn'd.); compare Bobrnsoiiy. jl/arr/iant (1845), 7 
Q. B. 918. 

(«) 11. S. 0. Ord. 18, r. 6, which by ibitl., r. 7, is to be subject to ibid., it. 1, 
8, 9. As to joinder of paitics and causes of notion, sco the text infia, iKjte (w), 
p. 611, ante, and title Peactice aku I’nocEm/EB. 

(i) 11. S. C., Or<i. 16, r. 1, as altered since the decision in Smurthwatle v. 
liaunay, [1894] A. (’. 494, by H. S. C., October, 1896. Jt had been held in Sarnies 
V. Wilismith, [1893] 1 Q. B. 771, that, where the statement of claim of the plain- 
liJTi;, a mother and daughter, alleged in several parajfi'aphs scvcrul separate and 
distinct slanders, some of which were alleged to have been siioken of tho mother 
only and somo of the daughter only, tho plaintiffs were improperly joined, that 
they must elect wliich plaintiff would proceed, and that so much of tho 
statement of claim as related to the other plaintiff must ho struck out; 
and this decision is unaffected by the_ words which have been added to 
the nile, because the right of relief did not arise out of tho same trans¬ 
actions or series of transactions. Pee also Bedford [Duke) v. EUis, [1901] 
A. 0. 1, per Tiord Beami’TON, at p. 23.^ In a case similar to Booth r. 
Briscoe (1877), 2 Q,. B. D. 496, C. A.., ono action can be biought for a libel or 
sbindor by tho persons defamed thereby, although there is no joint damage; 
but the plaintiffs are entitled to have tho separate damages separately assessed. 
In Booth y. Briscoe, svpra, eight persons, not Portnoi’s, hiought an action of li^l 
fora Btatemout imputing improper monogem^t of certain charities by 
:rueteos,’’ who wore the eight plaintiffs. The jury ought to have assossod the 
damoE^ separately, ae there was no joint damage. Instead of so dicing they 
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OBse, entitled to his costs occasioned by the joinder of any person 
who is not found entitled to relief, unless the court or a judge in 
disposing of the costs otherwise directs (n). 

Shot. 4. —l/’/io may ami may not be Sued. 

Sufj-Skct. 1.—/w ( icmml . 

1169. As a general rule the proper person to be sued, ns the 
defendant in an action of libel or slander, or to be prosecuted on an 
indictment or information for a libol, is ho who published or caused 
to bo published the defamatory statement {a). 


Pfaro a single verdict of 404. for thn plaintili'^. TKn couii: held tliat tlio action 
vaa proporly broii^lit, and refiisod to disturb tlio voidict on tho ground that tlio 
jiiry ]iad not aafacsacd the damages popnratoly, the filiiiutilFs being content to 
tako the 40;i. and divide it among IliomselvoH, and tho dofondant not being 
injured by tho single verdict. Kco liuthcr iw to R. S. C., Ord. iG, iiud Old,. 18, 
Yc.irlv Practice of the Supremo Court, 1!)11, pp. I-IG, 211. 

(h)R. S. C., Ord. 16,r. 1. 

{n) Sen pp. 058 ct seq., jwsf. As to the special proceduro apiilicahlo to persons 
under disability, see note (»t). p. Gil, ante. As to joining dofendants, soo R. S. 0.. 
Ord. IG, IT. 4, 5,7. A.s to niisjoindor, seo ibid., r. 11. As to applications to add 
or etriko out .t defendant, see ibid , r. 12. As to torvico on a now defendant, soe 
ibi't., r. 1.3. A judgment in an artion against one of two joint tortfoasor-s is a 
bar to an aclion agaiii.'it tho otbor for tho saino cause, altliougli such jndgmont 
be nnsatisficil {nritiBrnend v. ntirriion (1871), L. R. G 0. P. 084 (do'inuc^, 
where Wiu.Es, J., said, at p. OSO, “ It is impossiMe to docido that this 
plea is other than n good iiiihwor without overruling Kniy v. Uvare" [(1S44), 
13 M. & IV. 481], and Droomey. Wvotun [(IGOO), Vedv. G7], “beoaiiso Lord 
■WEXsr.icYDALE (then Parkk, B.), upon tho authority of thn last-ineutioncd 
ca.so, treated it as quite clear that if two commit a joint tuit, the jiidguiont 
ag.'iinst one of itself, a sufliciont bar to an action against tho other for tho same 
caiL-)(‘. rto far a.s toiti.s concerned, that is procisely to the same olToct us tho law 
laid down by Phiof Baron Coinyns in (Join. Jlig. tit. Action (1C. 4).” In Jfnns- 
mead v. Harrisim, suiira, MosTAurE S.Mrni. -J., at p. .hS?, said. “Thn case of 
joint tortfuasors would seom from the only aulhoiitios cited to bn dill'oi'ont. I 
must confess 1 should havo Ihonglit that a judginuni against one was not a bar 
to :iii action against aanthm, localise joint tortfeasois rnny bo Kued scpamtoly. 
I fcol luvsolf, however, bound by tho authority of (.’hiof Bavin (’o.myas and 
Lonl WiCfaLEiD.VfjE, and the cuiToiit of authorities which havo follow'od thorn, 
to liold that the plea in this case i.s good.” SiX! also title f'JsTori'Hj., Vol. XIII., 
p. 33.1. In Miniater v. (hr (1885), 10 A]ip. tVifi. G80, 11. L.,to u writ is.sncd 
against R. & (.'’o. claimin': dam.'igCH tor a libol, an appearance had been entered 
for “ R. trading as R. & Oo., the defendant in this action.” The Htiileiuout of 
claim and subsequent proceedings continued in that foiin down to jiidginunt. 
At tlio trial, by consent, .i seidict was found tor Ihe plaintiff for 40i., and jiidg- 
niout ontcrcd'accordingly. Aflcr issuing execution nguinst R., the iiliiinlill', 
under the rules in fonxi heforo 1883, took out a summons l'<ir lihorty to amend 
the judgmaut (and the jileailiiigs if neco^sary) by stiiking out tho words “ R. 
8116(1 as " from the title of the action ; to enter jud^neiit against R. & Co., and 
to issue execution against ('. on the ground that 0. nad been since discovered to 
be a p.ai*tuerin the liiiu. Tho House of Lords, ainmiing Miimter v. llaiUon Jk (In. 
(1.883), 11 (i B. 1). 435, C. A. (which reversed S. C., 10 Q. B. D. 476), hold that 
the proceedings having been coiuluctod against R. alone and judginont having 
been signed against R. alme by consent, the judgment could not lie converted 
into a judgment against tho iirin. On piinciplu it would seem that if A., an 
author, sniids to B., a pviprielor of a newspaper, a libel on (J., in order that B. 
may publish it, and B. does publish it, A. and B. are joint tortfeasors in respect 
of the publication by B., and if C. sues and recovers judgment against B. alone, 
ill respect of the publication by B., be uanu(>t afterwards, whether tho judgment 
ii siitisiied or not, maintain an action against tho autlior A. in ruspect of the 
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rton-><EOT. 2."-Vmnjiniitirt anti Ct/rjunr/itumt. 

1170. The position of companies and coriioiMtious in relation to 
their liability for the aeta of thoir servants and agents is discnssod 
elsewhere (6). A corporation may be indicted for a libel (c). 

.Suii-Siicrr. 2.—Iln<,bnud and Wife. 

1171. A married woman can be sued for libel or slander without 
joining her husband (d). A wife is criminally liable for a libel 
published by her in the absence of her husband; and there would 
seem to be no presumption of coercion arising from the mere 
presence of her h\isband which would entitle her to*be acquitted for 
a libel published by her («). 

1172. A husband is, subject to certain statutory restrictions, 
liable for the antenuptial torts of his wife (/), including lil)el and 


pnbhoulioT) for wlurh ho already rocovoml ju(li*mniit against U., though ho 
might niaiiituiii an action against A. in icspoct oMIifl publicatioii hy A. to B. 
Frrittof V. May (ISfiO), ‘2 h’. & F. is, it is subniittnl, not an antliority to the 
rf)ntriiry. Tho •h'.tcudiiiit thore wrolo a libol publishod in the Mrdical 
Cirrulnr imputing Ihnl Ibo phiiidiff, a dontist, was a quack. The dofoiulant 
plcnd<‘d not guilty; (2) that tho plaintiff was not a surgeon-denti.<t; (H) that 
tlio lihol wMs true. Thuro bail hcon a former action for tho samo libol against 
uno Y., as tbc ])i'<>priotor and publisher, in which action the dofcncc was that the 
libel was supxilied to Y. as a i cporl, and tho jury had given u vordict for plaintiff, 
hut oiilv for ‘lOs. damagos. In Fro-roc v. May, tapta. liiiLTS, C..T., left tho rnso 
to tho jury, telling tlioni that there was no xirivilego; that tho publication was 
neither excused nor juslilied, and that the defendant sued in that action wuh 
rc'<po]i.siblo fur any injury which the plaintiff hud sU'<tiiined, and they found a 
vordict for tho pLmitilf, damages £-ljO. It is to bn observed that iu Ften-oc v. 
May, su/ira, llicre was a separate publication by the author to Y. Further, 
thorn was, it would i-eoiii fuim the loport, no pica of ostojipol. In Urnvsnuvh 
{Duke) V. Ffjfjttr (1848), 2 Car. & Kir. 683, Ihcro wiw a plea or Cbtopijcl set out 
ui the noto to tho rnpiut us well as a idea of not gnilly, ihe defendant alleging 
18 a bur to the further inaiutciiance of the action that the xdoiuLiff had 
recovered one farlln'ng ibuiiagos against one 1^. for the same grievances. To 
that plea tho pluiutilf now assigned (sen tho noto to the report) tluit he issued 
nis writ and doclurod Uimeoii Kir other and ditTcreiit grievaucos than thoso in 
tlio xiloa mentioned. To thu new assignment the dnfcndniit pleaded not guilty. 
UiiLK, J., held tliat this did not admit tho innuendoes in the declaration, and 
that hy plc.idmg not guilty to the iiuw assigiiniciit tho defendant had raised 
precisely the same ]K.sun us if the liliel now .issigiiud had been set out in the 
declaration. Evidence having been given to show a publication of the libel 
(liilen'iit from that on winch the jdaiiitiif bad recovi^'cd iu the action aguiiit P., 
tho jury returned a vordict for tho plaintiJT. As to there being no contribution 
between joint tortfeasors, si'C title Tonr. 

(fc) ftee pp. (562, 663, fiost; and see title Comi*a>'IE 8, Vol. V., p. 293. 

(c) See title OoiiroiiATioss, Vol. JV., ji. 391, citing Fhnnnaccutical Shifty v. 
hondon and Piovinnal iin}‘f‘ly Asaocialwii (1880), 5 App. Cas. 837, j>er J<ord 
lll.ACKn(;irN', at p. 870. As to actions against a company^ or its directors for libol, 
seo title (.'OMl’ANins, Vol. V., ji. 311. As to company's liability for libel by its 
agent, see ibid., pp. 309,310. As to criminal liabiUfy, sec diid., p. 311. As to 
“ causing to lie pimlisbod,” seo ji. 660 , /laif. 

(li) Married Womou’s Proportv Act, 18S2 (13 & 46 Viet. c. 75), s. 1 (2), and 
leo note {/), p. 013. ante; litlo Husbaxu and Wife, Vol. XVI., pp, 407, 436. 

(c) Sob titles (.hiiiiiNAL IjAW and Phoceduke, Vol. IX., p. 244 ; IIushand 
AND Wll!T3, ^'ol. XVr., 1 ). 433. A husband cannot prosecute his wife for libel 
{R. V. /.ondon {I.ard Jlfayor) (1886), 16 Q. B. U. 772. 

(/) Ab to the.se restnetiona see Married Women’s Property Act, 1882 (40 A 
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slaudur; and he is still liable as at common law for torts committed 
by his wife since their marriage (g). 


Part II.—^The Statement. 

Sect. 1. —What Statements are Defamatory. 

Scn-SECT. 1 .—The Siatement must Seftect on the Pluihtiff PtraonaUy. 

1173. A statement is not actionable either as a libel or slander 
unless it is made and published of and concerning the plaintiff. It 
is not, however, necessary that the defendant should have intended 
in fact to make or publish the statement of and concerning the 
plaintiff, or even that the defendant should have been aware of the 
existence of the plaintiff, if people to whom it was published would 
reasonably understand it to refer to the plaintiff (/<)■ 

1174. It is essential to the preceding definition.s(t) that the state¬ 
ment which is made and published of and concerning tho plaintiff 
should be calculated to convey an imputation on the plaintiff him¬ 
self. A statement is not dehimatory of a person which merely 
disparages his property (, 7 ). But a statemout which disparages the 
property of another sometimes reflects upon its owner (k). 

1175. A judge is not justiffed in leaving tho question of libel or 
no libel, slander or no slander, to the jury meioly because some 
person or another might possibly understand the statement as 
making an imputation on tho plaintiff (1). It is unreasonable that, 
where there are a number of good interpretations, the only had one 


46 Viet. c. 75), sa. 13, 14,15 ; title IlnsjUAwn axd Wife, Vol. XVI., pp. 407 et 
leq. 

ig) See iillo IIuaBAND anu Wife, Vol. XVI., p. 436. In au nctum agaiuat 
a hiiaboud and wife jointly for a libel publiabod by his wife during coverture 
there cannot be separate judguidiita, and the husband and wife cannot plead 
inconsistent defences {linnmont v. Kaye, [1904] 1 K. 11. 292, (1. A.). In that 
case the etatoment of claim was framed solely on the common law right of 
action against husband and wife jointly, and carefully abstaiued from introducing 
anything in the nature of a claim against the wife under the Married Women’s 
Piopeity Act, 1882 (45 & 40 Vict. c. 75). Tho hiishaud pleaded payment into 
court in satisfaction. Tho.wifc denied liability. The court held that the .iudge 
was right in striking out that part of tho wile’s defence which was incon^stont 
with an admission of liability. 

a Hulton (K.) tE; Co. v. Jones, [191G] A. G. 20; see also Capital and Countks 
V. Henty (1882), 7 App. Can. 741, per Lord lliJvCKnvBir, at p. 772, p. 609, 
ante, and note (t), p. 642, post. 
ft) See p. 606, ante. 

(J) Linotype Co., Ltd. v. BrititJi Emjnre Type-uUivg Mathine Co., Ltd. (1699), 
81^. T. 331,11. L.: OriJjUths y. Bum (1911), 27 T. L R., 346, 0. A.; and see 
pp. 628 et aeq., poet, and tho cases there cited. 

(A) Linotype Co., Ltd. v. Britiah Empire Type-setting MarJiiiie Co., Ltd., aupra, 
where it was held that an imputation on a trader’s goods may 6up]>ort an 
action of libel or dander without proof of special damage, if the words reileot 
upon the trader in the way of his trade and are not merely defamatory of 
the gedds themselves; and ^ pp. 627 et aeg., post. 

{1} Nmll V. Fine Art and Central Irmirance Co., [1897] A. 0. 68,73, 76; 
Oapited and Counties Bank y. ffenty, supra. < 
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should be seized upon (m). The defamer, it has been said, is be who, 
of many inferences, chooses a defamatory one(ii)> The true test 
according to the aulhoritios is, whether, in the circumstances in 
which the statement was published, reasonable men, to whom 
tlie publication was mado, would understand it in a defamatory 
sense (o). Sometimes that test may bo satisfied from the mere 
words of the Btatoment ip). 

Sub-Sec r. 2 .—The SMemeiit muat be Liaparayiug. 

1176. A statement is defamatory within the foregoing dednitions, 
as being calculated to expose a person to hatred, contempt, or 
ridicule ((/), if it tends to lower him (r) in the opinion of men whose 
standard of opinion the court can properly recognise (s), or to induce 
them to entertain an ill opinion of him it). 


{m) Capital and Counlies Uetdy (1880), b C. P. I>. 514, C. A., per 

IjUETT, L.J., at p. 541; appro\(jd in Srvilt x, Fim Art and (JeMrnl lasuninre 
Cv., [1897 ]_A. 0. 68, per Jiord UAr.SBriiY, L.C., atp- 73. As to fuuctioiifi ot 
judge and jury, sflo pp. 652, 719 c£ ar^., posf. 

(a) Cafiilal and (huntirs Dank v. IhnUi (1882), 7 Ajip. Can. 741. jnr Lord 
IJiulMWKLL, at p. 792. 

(») Thl? alatemont is taken from the judgment of Jjoi-d Seluurne, L.O., in 
Capital and Counttca Bank v. llenly, supra, at p. 745. C'ouipait) Ilulton iE.) 
& Co. V. Jours, [1910] A. C. 20 (where it w'as held that it was no defenoe t'. 
show that the doEondaut did not intend to defaino the plaintiff, if reasonable 
people to whom it was puhliehed would think the I'liigiiago to bo defamatory of 
the pliiiTitiff). 

(p) Capital and Coimiiea Bank x. Uenty, anpra, xr'tioic Lord Sei-BOKNE, 

was dealiug with the question of liijel or no libel; but there u no difference in 
this respect between libel and slander. 

(q) See p. 606, ante. 

(r) “ That which may tend to lower tho plaintiff in the estiniation of cthoni 
we cannot withhold from a jury” (/’my v. /’my (1864), 17 0. 33. (n. s.)603, 
per ErIiE, O.J., at p. 605). Compare Hoare x. Silverlock (1848), 12 tl. 13. 624, 
prr Erue, J., at p. 634. 

(s) Mawe x. Viyoti (1869), 41. B. 0. Ii. 54. On the principle that no eourt will (as 
liordM ansfield, O.J.,said in Hohnanx. Johnson il'i'lb), 1 Cowp. 341, alp. 343), 
lend ibi aid to a plaintiff who founds his cause of action niwn an immoral or illegal 
act. it was held in Huvi v. Bril (1822), 1 Bing. 1. that a plaintiff who pursues 
au illogal rocatiou has no remedy by action for a libel mganling his conduct in 
such voentiou; seo also Morris v. Langdate (1800), 2 13os. & B. 284. But, where 
the defeinknt imputed that the plaiutiS had fraudulently withdrawn his horse 
from a race, it was held that, oven if the fact of engaging in a horse race were 
illogal (and it was hold not to be illogal), the^ plaintiff was not thereby 
deprived of all protection to his characlcr in other inntters connected with the 
ti-ansaotion (Greville x. Chapman (1844), 5 Q, B. 731); seo also I'i-iacrr* v. 
Clemsiit (1826), 3 Bing. 432 (to the effect that if a man is guilty of an illegal 
transaction, fraud ultra that transaction ma^ uot on that account bo imputed 
to him with impunity). Tho principle fiir wmch Mawe x. Faiolt, suf/ra, is cited 
is, of course, ©ntiroly distinct from the principle uudorljdng the other cases cited 
in this note. The former shows that a plaintiff cannot uumplsu a of an imputation 
which m^ly tends to lower him in the opinion of law-breukers; the latter, 
that the court will not assist or protect a law-breaker in respect of a trans¬ 
action which Is a breach of the law. 

(Q ScandaloaB matter is not essentiuL It is enough if the defendant induces 
an ill oiiinion to be hod eff tho plaintiff ot mokes him contemptible _ or 
ridiculous: so au notion was adjudged to lie by tho husband “for riding 
SkiminingtoD,” because it made him ndiculous iOropp v. Tilney (1693), 3 Balk. 
226, par Holt, O.J., where the court held that it was actionable to print of the 
ploietifli a candidate for Parliament, that he had laid, “ There ii a war with 
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It is generally useless, and ufleu misleading, to quote authorities 
to sliow that particular words have been held in particular cases to 
be defamatory (<i); for the meaning of particular words may vary 
with the context and the circumstances in which they are published 
Even tvhen the meaning of tiie words lias beon ascertained, the 
defamatory tendency must be tested by the opinion of reasonable 
men, which varies from time to time with the changes of public 
opinion. 

1177. A stalemout wliieli rettccts upon tbo character of another 
may bo defamatory (!»), although it does not expose him to hatred. 
It is enough that it tends to hold a person up to contempt or 
ridicule (r). In general, any charge of immoral conduct is defama¬ 
tory, although in mailers not punishable by law((/). 

1178. It is beyond question dofamalory to charge another with 
fraudulent, dishonest, or dishonoiirahle conduct or motives. More 
than a hundred years ago it was hold that it w'as defamatory to call 
a man a villain («), a swindler (/), a rogue or a rascal (/y). Such 
words obviously throw contumely (/i) on the person traduced. 

So at common law it ha.s always been dofainatory to impute 
unchaslity to a woman or girUi), and such an impulution is now 
actionable per sc (Ic). 


ri.uibo. uf wliidi 1 can bcu no eiiii, UMk>.s.s the young on the othcr 

M(tp of Ihe wsitor” (innuendo, tlio I’linco (»f Wiijos) “ bo restored'’). 

'a) Soo ]tinotiii>p. Co., /.ft/, v, I'ritkh I'iininie Ti/j)f-$eUiiit/ Co., LM. (ISiJO), Si 
L.'T. n. li'. 

(6) See (i'Drieii v. (.‘Itnu'nt (1810), !■> M. & W. lOo, per Pawkh, U., at ji. ‘I.IT. 

If) (Vo/ 7 > V. Ti/nn/ (1003), 3 Salk. 2*25, jier Holt, C.J. 

(d) Tmini (Arv/ihishop) v. lioliceon (1828), 5 JJiiur. 17, per lh>T, (’.J.. at 
p. 21 (where it was held to be si libel to publiflli of a I’lolest.iiit ai’chbi.sliop that 
he attempted to ronvert Homan Catholic priosts by oITera of money and profor- 
ment). Jn Fra/i v. Fmij (1801), 17 C. H. ( n . s .) (503, wheio'tho pLiintill 
doclaitid iipnn a lettor written by the defoiulaiit, in which it wa.s alleged tliiit the 
plaintitt liud for yeai.s witliout cause syptfiimtically done pvos> thing to annoy 
the defendant, and had unnccossai'ily dragged him into tho Court of Chancery, 
it was held on doinurrcr that, a.».'>iimiug tho ullogations in the doclsiration to lio 
true, tho court' ought, not to witlidraw ths' niso fiyim tho jury, and judginont was 
given for tho plnintiiV. 

(e) JieUv. AYonc (17!)8\ I I^o^. & I*. 331. 

(/) I'Aiinoii V. Shmit (17S7), 1 Term llei>. 748; hut it is not a defamatory 
statement actionable per to say tliat tho plaintiff is a swindler, thuro being 
1.0 allegation that the word is spoken of the plaintiff in relation to his trade, oiBcc, 
biisinO'^H. profossiou, or calling {Jlfwl,- v. Hunt (187Nj, 2 fj. K. Jr. 10). 

(</) I’lUem V. Mi/iisley (17()9), 2 Wils. 403, pir OOULU, J., at p. dO^l. 

(A) IkU V. Stout, supra (whori' the couit expressed itsolf clearly of opinion 
that aiiv words written and publishod throwing couluinolr on tho plaiiitifi wore 
actionable without pixiof of special damage, and Lo IJlunc for the dcfeiulant 
declined to argue to tho contrary). 

(t) iioberts v. JloOerta (1804), .> B. dk S. 381. Spoken words imputing un- 
chastity to a woman were not actiouablo at couinioii law witliout special damage, 
though if writtoii they won* actionable without proof of special damage {ibid., 
jter 13L\CK]}tiRN, J., at p. 390). Since the Slander of Woinoii Act, 1891 (64 
& 65 Viet. c. 61), was pa8,>ed a large luimbor of easca on what amounted to 
special damiigo have become valneleas, but tho following instances maybe 
noticed : - Wdhify. Kleton (1849), 8 0. li. 142 ; AlUop v. AIlsop (1880), 6 If. &N. 


(A) bVir note (£} Me next page. 
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Having regard to the present standard of public opinion, Bjkjt. i. 
it may be doubted whether in an action of libel for a state- What 
ment imputing sexual incontinence to a tnan(i), or intemper- Statements 
_are 

5:j-l (where it was held that the illness of the wife was too rometo); and Lyitch 
V. Knight (iWfll), 9 H. L. Uas. 577, //cr I^rd (lAMrBKM., nt p. 59:1. Ijijsa et nm- 
sortinm viciiwriim is not sxtccial damage {Itobtrts v. liohctfs (^1861), 5 li. & S. obfi, 
liiT CocKBUUX, C.J., at p. 3Sn); and loss of membership of a sect of ProtOf-tunt 
ilissentcis to which no material iulvantag<>s nttiioh is not K|ipriul damag^e {ibtd.). 

The loss of mariiflge is special (]uiuagc(/i>ai'//tv. f/an/n/fr (1593), ^ Co. Hop. 10 b), 
because man iago has always been coii^dcred a valuable consideration (Hobtrts 
V. ffohtfta, anjira, pfr lli,ACl\liT;itx, J., at p. 1587); see also Hjteiijht v. fHoanay 
(1891), GO Tj. J. (o, b.) 231. l!. A., per Ldj'ES, fj..!., at p^232, rofoiTcd to in 
note (f/), p. OGO, post. As to wliether loss of conjugal society i.*. special danmgo, see 
Litio lIusBAXU AND WiFK, Vol. XVf., p. 319, nolo (c). The loss of romortium 
of tho wife was always considered a temporal damugo in au action hy the hus¬ 
band for criniiiiiil cmivorsahon [Itoherta v. Ihhtrts, Kupra, per CnoMPfOif, J., at 
p. 3S8). Siibsemiently in Dana v. Hn/fmm (1871), L. 11. 7 (i. B. 112, n declara¬ 
tion by husband and wife charged a slander imputing want of chastity to tho 
wife, whereby she was “injured in her character and reputation, and'became 
iiliemitoil from and deprived of tho cohabitation of her husband, and lost and 
was di'prived of tho companioiislup, and ceased to receive the hospitality of 
di\LTS friends, and especially of her husband ” and otliors namod, who had “by 
reason of the pi omisos withdrawn from the comiianionship .and cen.sed to lie 
bo-'pltablo or friendly to her,” and it was hold on demurrer that tho loss of tho 
hos]>itality of frinnds was thn roasonablo and natural consequence of tho slander 
uml a loss to tho wife herself of bonelits which her husband was not bound to 
liestow upon her; and theref<*ro that such loss of hospitality was special damage 
which would supiini-t an action by husband and wife, lu that case tho court 
relii'd on Aloore v. Mati/her 0807), 1 Taunt. 39, Ms. Uh., as deciding that the loss 
of the hos])itaUty of friends was a temporal lo-^.s and HulUciciit to sustain au 
sctioii of Kiiimler, whereas in I{ol>erta v. Roberta, anpm, the loss was not a temporal 
loss As to special damage, seo also pp. 730 et aei]., jmat. As to allegabons 
of loss of customers by tho husband in his business liy reason of words spoken 
of his wife, see Batenum v. Lyall (1860), 7 0. B. (n. s.) 638; and Riding v. 

Smith (1876), 1 Ex. D. 91. 

(/■:) l.e., since tlio Slander of Women Act, 1891 (34 & on Viet. c. 51), by 
which words spoken and puhlislicd which impute unchastity or adultery 
to any woman or girl do not require spciial damage to render them action- 
ublo, lU’ovidcd that in any action for woi-ds spoken and made nctionablo by that 
Act a plaintiif shall not recover moic costs than damascs, unless the judge 
certihes that thori) was reasonable ground for bringing tho action. 

It is libellous fur a newspaper to state in the notices of births th.rt a woman 
had given birth to a child nt a date which was in fact within two months of her 
marriage {Morrison v. Ritrhie «t; Co. (1902), 4 1?’. (Ut. of Sess.) 6-13); compare 
Wood v. ‘‘adinliiirgh Ercning AVics.” Ltd,, [1910] S. C. 893 (whore the court held 
lliat the words in an advertisement lor a wet uiirse^wero not libellous in them¬ 
selves, and would not bear tlio iimnendo assigned). It was said by Lord 
KlNOAniNSV in A. Ji. V. Blach'irooil it Sons (1902), 3 I'\ (t’t. of Sess.) 23, that it 
is not uctiuiiable ptr «e to say of a woman that she wanted delicacy. 

(Z) Seo Jones v. Hnlton (A'.) _«t Co., [1909] 2 K. B, 444, 457, C. A.; affirmed 
[1910] A. 0. 20. Though it is actioimblo pn- ae. to speak of a man as then 
sutTenng from a venereal disease (fi/oorAt'oriA v. Gray (1814), 7 Alan. & G-. 334), 
it is not so whore tho words refer to a past disease {Ctiralalie v. MopMaram 
(178B), 2 Term Itep. 473). In Caralake v. MapleiUiram, supra, it was said that 
the rejporb of Auatiu v. Whiie (1391), ('ro. Elia, 214, to tho contrary' was not to 
tx) relied upon, and the other cases relied on by the plaiiitilY. namely, Jiuckater'a 
Case (Boxe'a Case (1582), Cro. Eliz. 2), cited in Mtllrr'a Case (1617), Cro, Jac. 4513, 
and Criital v. Horner (1618), Hob. 219, were there exjrlamcd as cases where 
special damage was allegetl; see also Taglor v. Hall (1743), 2 Stra. 1189. Since 
Slander of Women Act, 1891 (34 33 Viet. c. 51), it is octionabln }ier ae to 

say that a woman has in time past suffered from a venereal disease, if incon- 
tineyco is imputed thereby, and to that extent Caralake v. Mapledoram, eupra 
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Bnce(»t)to a man or woman, a jndge would withdraw the case 
from the jury. Nearly a hundred years ago it was held to be 


(whore the slander was of a woman) is no longer law. In Lumhi/v. Allday 
(1831), 1 Cr. & J. 301. 305, whoro u verdict had boon rncovored by a clerk 
of a gas company on a deolaralion alleging that tlio defendant, wishing it to bo 
beUeved that tho plniiitiif was unlit to hold his situation, and to ctinso him to 
be deprived of it, bad said of him, “ You are unlit to hold your sitiialion," and 
then unputed iucoiiliuonco as the reason of his iinfltneBs, tho court aiTOsIcd 
jndgmoiit, JlAYTiEY, B., laying down the doctrine to bo deduced from tho cnrlior 
coses in tho following terms (which were approved in Ayre v. Cravin (1834), i 
Ad. & El. 2 ; and in Aiminder v. Jenkitu, [1802] 1 Q. B. '797, 0. A., by Lord 
IIeuscHELI., at p. KOO): “ Every authority wiuch 1 have been ablo to find either 
shows tho want of some gonerni re(]nislte, as honosty, rapacity, fidelity etc., or 
connects the iininilation with tho plaintiff’s oQico, trade, or business.” In Ayrr 
V. Cravin, supra, wlicio a declaration for slander alleged that tho defendant uocd 
words imputing adultery to the plaintiff, a physician, and the wurd.s were laid 
to have been spoken “of him in his profession,” but no special damage was 
laid, judgment wiis arrested after verdict for tho plainlill, becanse such words 
merely spoken of a pliysicion are not actionable without special diirnage; and 
if they wore so spoken as to r.onvey an iinpuLation on his conduct in his pro¬ 
fession, tho declaration should have shown how tho speaker connected tho 
imputation with tho professional conduct. In ])i.ron v. Smith (1860), 5 
U. & N. 450, whore the declaration stated that the plaintiff was a surgeon 
and accoucheur, and that the defendant spoke certain words iinpuling that 
the phiiutiff's female servant had had a child by him, tho court treated the 
imputation as one which was not actionable without special damage, and held 
that though the jury might consider how much damage, in (he nature of con¬ 
sequential special damage, tho plaintiff had probably sustained Uiiough the 
special damage laid, they were not entitled to give such genciiil chniiagcs as 
might bo supposed to have arisen from repetitions of tho slundor. In //nij/nev. 
Cooper (1839), 5 M. & NY. 249, it was held that words spokim of a .stayniaknr, 
imputing to him that his trade was maintained by the prostitulion, after the 
shop was shut, of a fem.alfl employed by Mm, were not aclionuhlo per ss. 
although laid to bo spoken of him in his trade, unless they could be constiuod 
as imputing that ho kept a bawdy bouse: JiOid AnmaEU, O.B., in rofusing ilie 
plaintiff a mle for a new trial, said that llio words did not relate to the plaintifi 
in his business, and that the court could not consider them as used in any 
other sense than as a general imputation on his moral conduct. If incontinence 
U imputed by word of mouth to a clergyman, and tho clergyman is bDnoticed,oi 
in the actual receipt of professional tempoial emolnmont as a preacher, lecturer, 
or the like at the time of the speaking of tho words, an action will lie without 
proof of special damage, as the charge, if true, would be a cause of deprivation 
of the benefice in the first case, and also of degradation from orders, and con- 
■equently of the lose of the emoluments in the other cases {(Jalhvey v. Marahali 
(1853), 9 Exch. 294, par Eollook, C.B., at p. 299). This was donided i n SAthorp't 
(I^.) Cate (1635), W. Jo. 366; Dod v. Rfibhiaon (1648) Aleyn, 63; in effect 
oven'uling Parrot y. Carpe^tcr (1596), Cro. Elm. 502. In Pajine v. Settwmmria, 
(1668), 1 Lev. 248, cited in the note to OaVwey v. Marthcdl, aapra, at p. 301, where 
the declaration alleged that the plaintiff was chaplain to a peer, and that the 
defendant falsely alleged that he had had a bastard, whereby ho lost the 
captaincy, the action was held maintainable on tho express giound that the 
chaplaincy was a temporal preferment. But no action will he without proof 
of epeoial damage for a verbal imputation of incontinonco on a olorgymon, 
unleas he is benofioed or holds some clerical office or employment of temporal 
profit {Chlfwey ▼. Marthall, aupra, at p. 300; compare Alexandtr v. Jenhint^ 
aupra, ^ Lord Hebsohell, L.O. (during argument), at p. 798). 

(m) In Alexander v. Jenkina, aupra, the wo«ls coiDplnineu of wore ” A.” 
(the plaintiff) ” is never sober and is not a fit man for the council,” and 
although it was held that an action of slander would not lie in the alxence 
of proof of special damage, yet be;^ond all question the words were defa¬ 
matory, and nad the words bren written an action of libel would have lam ; 
•M the xemazks of Lend HxnaoBXXX, p. 799, of Liin>i;BT, L.J., at p.«803, 
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libollous to charge a plaintiff with hypocrisy, malice, nncharitable- 
ness, and falsehood (n), and more recently an imputation of 
ingratitude was held to be defamatory (o). 

1179. It is not, howover, defamatory to impute to another conduct 
in malters not affecting his trade, business, calling, or office, 
wliich is not sufficiently serious to be calculated to bring him into 
hatred, contempt, or ridicule (p). The test, and the only test, is 
whether the imputation tends to hold tho person accused up to 
hatred, contempt, or ridicule (g). 


and of 1C AY, L-J., at p. 805, soo also remarks of Lord HiiRSCfiEr.T., at p. 800, 
quoted iunolp(/), j). (521, ante. In AUmndir v. Jenldna, [1892] 1 Q. B. 797, 0. A., 
tho words inipiilud that the plaiiitiiT was an liabilual drunkunl. As to what is a 
sullioicnt imputation of inteinpcmncc to he left to the jury in nn notion of libel, 
SCO Ifitchie tfc <Jo. v. Hrjcton. (1891), (54 L. T. 210, II. L.). It”may bo (though thero 
does not seem to be any mportcdc.'iso which decidoa the question) that tho judge 
should not, in nn action of libel or in an uctioTi of slander whore there is evidence 
of special diiinago, withdraw the ca..o from tho jury, oven though only a single 
act of driiiikoiincss is imputed and tho statemout does not touch the plainulf 
in tho way of his trade, bu»mes.s, calling, or olHce. 

(n) Tkurley v. Kerry {Lord) (1812), 4 Taunt. S.>,5, 357 (where it waa held 
that the imputations were dcfumalui'y aiid, being wiitten, were actionable 
without proof of spocial damage). As to intolnriinco, s(3e Teary v. M'Kenna 
(18(59), 4 I. It. 0. Jj. 374 (whore tlie plaintiff declared upon a letter which 
alleged that ho, being a coach proprietor by tr.ido and a I'resbyterian by 
religion, had from mcro niotivos of intolerance refused tho u.so of his hearse for 
tho binnral of a doccased .servant iii a Koman Ctitlnilio hnrying-ground, and it 
WHS held on deiiiurror that the court could not withdraw tho case from the 
jnvy). 

(o) Hoare y. Biloerloeh (1818), 12 Q. B. 924 (where tho defendant stated that 
the pluiiitiil was a “ frozou snake,” and it was held that no innuendo was 
necessary). liord Denman, O.J., at p. 628, during the argument in that case, 
said that the words “ dog in the manger ” would not requiro an innuendo. 
Home V. BiU'erlvt'k, aupra, was followed in Cox v. Lee (1869). Tj,.E. 4 Exeh. 
281, per Piau'rr, B., atp. 291, who said that on imputation of ingratitude is 
calculated to bring tho porsou charged with it into contempt and disrepute. In 
Cox V. Aee, au^rra, it was held to be no defence that the facts on which the charge 
of iugralitndo was fonndod were sot out in tho statement and did not support the 
chai-ge. As to all imputations of moral defects, the tost to bo applied is whether 
they tend to bring tho filuintiff into hatred, contempt, or ridicule. It was assumed 
ill tWhea v. King (1833), 1 Dowl. 672, that it would bo libellous to impute 
dcgradalion and Bubsorviency to another; but it was held that a count charging 
lliat tliu dofendant wrote of the pLuntiif that he was a *' man hViday ** is bad for 
want of an avoiineut to show that thereby degradation and subscrvioncy were 
imputed. To writo to the members of a charitable institution calUtig on them 
to reject " tho unworthy claims ” of tho plaintHF, and alleging that she 
squandered the money slie obtained from the benevolent in jnrinting oirculars 
abusive of tho secretary, is libellous, from tho tendency that it has to lower the 
plaintiff’s character {Hoare v. Silverlork, anpra). 

(^) Thus, in B. v. Hart (1762), 1 Wm. Bl. 386, Quakers, having expdlod the 
prosocutnx fur fi'cquonting balls and uoncorfcs, untorad as a reason in their 
books " h'or not practising tho duty of solf-deuial ” : entry held not to be 
an actionable libel. 

({^ Thus, in ClemciUY. Qhivia (1829). 9 B. & 0. 172, whore it was held to be a 
lihm, actionable without proof of special damage, to publish a. notice to the 
effect that the plaintiff had been guilty of noss misconduct in insulting two 
feintdes and some gentlemen in the most barefaced manner, it was docided that 
it'wfui only necessary to inquire whether the publication in question held up the 
pl'niTifiiff to public hatred, contempt, or ridicule. The court came to thia con- 
elusion a consideration of the following authorities, which have been 
■Irq^y cited :-~0rqpp t. Ttlney (1693)i 3 Salk. 225; YiUera v. Montiey (17fl8}p 
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1180. I'huB, a Btalemeni that a person is insane is defamatory, 
as ton (I ill" to bring him into contempt (r) ; and to impute serious 
mental ailliciion is prinui fucie and without explanation defama¬ 
tory (u). But it is not defiituatory to impute mental affliction or 
incapacity which docs not tend to bring the person to wdiom it is 
imputed into hatred, contempt, or ridicule (t)* 

1181. Statements which impute that a person is unfit for general 
society arc defamatory, if they are calculated to bring him intc 
hatred, contempt, or ridicule. Thus it is defamatory to stale that 
a person suOers from tho itch. It is not defamatory, however, to 
state of anotlu'r something wliich tends to exclude him from general 
society, but docs not tend to expose him to hatred, contempt, or 
ridicule (a). The same ])rincip1o applies to statements which imimte 


2 Wils. 403; JUll v. fitom- (17US\ 1 Boa. & T. 331 ; Thorleti v. Kerri/ (Lonl) (1,S12\ 
4 Tdimt. 3o,>: and Ihn foll.'wing additional autlioritios :—King v. l.al-e (KJOTJ 
llai'd. '170; 1 iliixtk. I’. eh. 73, a. 1 (as to oriiuinal libol), and liohertmm v. 
M IhmgnU 4 Hii''?. 070. Jii Clinient v. dUima (1829), 9 B. d: G. 172, King 

V. Lake , Hupnu \s as oitod ay slioaiiig ili.it it Is an .'ictinuablo libol to publish of tho 
plaintill that ho had 2 ’«''ioiitcd .i petition to tho llonso of L'luniiions " stullod 
w iih illoaiii asM'i-tions, iiioidiludes, Juii)crfe(itii)iiN; ologffcd with gross ignorances, 
Jihsurilitios and solocisins.” (Thoro was iu this case also a chuigo of disloyalty 
and violent coiiducl). The iiasp appears to havo been n cross action arising out 
of a di'.pute, as in v. King (1(5(58), I Wins. Saiind. 131, in which it was held 
thii* the iu-hoii could not he inaintainod lipcause the coiniminic.'ttiun was 
]>ii\ ilegod. In IloUrlfoii v. M'Donga!I, an/yra, the \\ ords held to bo libolloua wore : 
'* His ohjoct is to extract money irom iho pockels of Iho unwary imrchascr, or, 
what is uioro likely, by this threat of puhlieulion to extort money from 
me.” ( 'omparc alw) M'Grcgor v. Tim aii/a (1821 ), 3 11. it G. 24, per Haylky, J., 
at p. 33, wliero an imputation iu writing or print of dufrnuding cmigrauty was 
held tube .lelioiuiblo us tending to bring Ih'i pliuiitilT into hatiod, although it 
did iu)t iiiijiutu any enmc comipitlcil within the In ll'oalard v. 

Dmcaing (1823), 2 Man. & lly. (jj. a.) 7-1 (libel), it was held that an imputation ol 
oppicsFiive conduit was defamatory as tuuiling to bring tho party clnirgod with 
it into public hatred imd di.«gi.u’fi. A writing, in whicli apurty is spoken of in 
language usuall} ajijilicd to (he keeper of a ganiing-houBO, is liliclIoiLs. whether 
tho words are c■npab^o of being u])2i1icd by an iniiUfiido to siiecilU* charges ol 
uiifw iiractiecs or not (/by/y/ v. Ti.nilinaon (1S;13), 1 Nov. ik M. (ic. n.) -IS,'5). 
It is defamatoiy to call a jiei'son “an uQldavit man” {Ainn, (1742), 
2 Atk. 4(59 (libol)); or “a truck-inaslor” {Homer v. Taunton (ISiiO), 6 IL. & N. 
i5(5l (libel), and that, loo, ulihough there is no iumioiido if tho jury think 
that it was used in a defamatory sense. It may be defamatory ti> pul)Ii.bb 
a story calculated to hold another up to ridicule though that ollier hus told the 
same story himself (CWev. irarf/(1830), (i Bing. 409 (lilicl)). “Thei'o isagiTat 
dilTcrenco between a man’s Iclling a ludii-ruus story of himself to a circle ot his 
own acquaintance, and a publication of it to all tho world through tho modiuiii 
of u newspaper” {Cook v. Ward, anpra, per Tinuat., C.J., at p. 41,5). 

()•) “ I'o asBCTt falsely of his hCiijosty or of any othor person that ho labours 

under the alfliclion of incidul (lorangemont is a onmiiial act.Tn niy 

opinion the publication is a libol calculated to vilify and snandaliso his Majesty, 
and to bring him into contempt among his snbjocta ” {R. v. Harvey (1.S23), 2 
■ B. & C. 207, par Asiiorr, C.J., at p. 258, a criminal information lor libel). 

h) Morgan v. Lingen (1M5:J), 8 L. T. 8<K), ^ Mautix, B. 

(0 Unless the imputation is madoof another in relation to his trade, biisiiieBs, 
calling, profession, or oflicp, so as to amount to a dcfamatoiy statement action¬ 
able per m. (See tho reniaiksof M^ubtin, B., on the count for slander in his 
summing up in Mcrrgan v. Lingen^ supra, (in that case the plaintiff was a 
govoi-ness). 

(a) Villera v. Mondeu (17G9), 2 Wijs. 403 (where the defendant in doggerel 
trenes wrote that the nlaintiff was an itching old toad and smelt of brimetqnej. 
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that a man it) not fit for a particular society. Such statements are Hkjt. i. 
defamatory if, and only if, they tend to hold him up to hatred, con- What 
tempt, or ridicule as before explained (b). Stat^enta 

Ou principlo, it is also defniaatory to state thatanolhor has over biillored from a P^f h^tat ory 

diacaso which is of such a character that the impiilatiun is caU-ulatiMl to bring 

him into present hatecd, contempt, or ridicule, ft cannot bo d<jubtfd that tho 

iinputation ol fuimcr vcneroal disease is defHiMatoi'}i'. But tbo iinjtutation of a 

piosent infectious or contagious disease is not dcfainatory, if the Imputation U 

not calculated to bring tlie jicraon to whom it is imputed into hatred, contempt, 

or lidiculu, although the imputation tends to exclude liiin from socioty. It 

docs not lower the reputation of anyunn to imputo tliiit he is snioring 

from scai'lct fever or uifluouxa; it is otliciwise to that ho has and 

(pitibably) to say that he has hod a vcTminous disease. It is, how- 

over, somotimos said that every btalcincnt which imputes that a person 

is unlit for general society is for that reason defamatory; and further, 

that every stut.Qmont that a person suiToriiig from a cenl.igioiis or infoclinus 

disease is a dcfsmutoiy stiitoinent uctiouablo pfp ae. See tlio duimii, ol Br.A(;K- 

lUTitN, J., ill U'at/i'in V. Hall (18GS), L. B. Q. B. GOG, nt p. U90, that to ,isscrt 

of any man th.it he has an infectious disease would bo actionablu {aemhU, 

actionable «c), bccauso no one would associate with a pemm so ultucted. 

.See albo Bac. Abr., tit. Slander (B.), 2: “ M..m boiiig funned fqr society . . . 
it is highly rcM.-ioiiable that any words which import the charge of 
liaving a contagious dieteiiipor, should bo in thcmsolvos actionable. It 
makes no diifoi'cnco wliellior the distemper be owing to the visitation of God, 
etc. . . .; for in every ono of the cases tho being avoided, fnnn whence the 
damage aiises, is the coiihciiiieiico.” But (he only in&tauccs cited b}' Bacon are 
ln]irnsy {Tnijloi v. JWciim (iGOT), Cro. Jac. Ml; S. C. auh nom. Titylnr v. Perr 
(IGtlT), 1 Uoll. Abr. 11, wlicio it is said: “Si home dit al auter, Then art a 
i(‘])roii.H kna\o and a leapor, Action sur le case gist, car il ne doit vener 
on 1(1 societie dos homes si cou soit issiiit, comeiit quo ceo sou un natural 
iiilirinitio’’) and venereal disease (.Ifi/atr v. Hi'fi'ra (1017), 1 Eoll. Abr. 

43: Whxtjidd v. Powell (IGDO), 12 kind. Itep. 218). So, too, in Cnrslake v. 

Mufilcdoiani (1788), 2 Term Iteji. 173, lU'i.i.i:i:, J., at p. 175. said that it 
was actionabio prr se to say that aiiothor is stiiroring from leprosy' or 
venereal disease because “the h.aviiig a contagious (lisntdoi lendois the 
person an iiupioiiur member of society.'’ h'urthor, tliei'o is sonic confusion 
in tho jiidgincnta in Villcra v. MotisUi/ (liGS»), 2 Wils. 403, "SViLMOT, C.J., 
saving: “I seo no dilforouce beLweeii this’’ (t.e., a lib(?l by im]ui1ing the 
itch) and tho cases of leprosy and plague; and it si admitted th.it an 
action lies in those ca.sos. The writ de leproso ajnoveitdo is not token away, 
etc. “; but tho court seems to have decided that the words wore dcfainatoi’y 
bccanso tho ilch is a disease tho imputation of which tends to bring a person 
into conleinpt or ridiculo. Tho more icceiit deliiiilions of defamatory matter 
(see p. 600, aiiie) do not go beyond tho stutimionl in tho text. The modern 
test is, “ T3 o the words tend to hold the pluiiitiil up to hatrod, contempt, or 
ridiculo 'f ” If their tendency is to oxeliido tbo plaintiff fiom society, they will 
usually bo defamatory, but only when they teidl to ex])iisn tho i>laiiitiif to 
hatii'd, coutoiiqit, or ridiculo. Whatever bo the origin of tho rule, it is ulcar 
that it is actiuiiablo per se to say that « person is suffering from venereal disease 
[lUooiiiiorih v. Gray (1844), 7 Man. & 0. 331}; and probably it is still actionable 
per ae to say tliat another lias leprosy or the plague. It is clear that it is uot 
actionable per ae. to iiiijmte that a man has in the past suiTorod from venereal 
diseaso (sc-e note (2), p. 621), ante, and it is not deuunatory to say of another 
that ho has tho falling sickness {Taylor v. Perr, aujira). The following cases, 
where it was hold that an action ou the case lay, aie not akin to the foregoing:— 

The cose (ited in Com. 13ig., tit. Action upon tho Cose fur Defamation (D. 26), 
from Kitcbiii, Courts Leot etc. (French ed., 1623), 173 b (English ed., 1663, 
p. 346) (“ hn buried people who died of the plague in liis house; whereby 
guests ratused his house” ); Leert'a Vaae (-1592), Cro. Blix. 289 (to impute to au 
iniikccpor that his house is infected with the small-pox: for it is a discredit to 
the plaintiff and guests would not resort thither). 

Jtobiiiaoa V. Jermyn (1814), 1 Price, 11| appears at first sight to oonfliot 
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\ritli the view Ptaled iu tho tuxt. Tlieio u notice had boon posted, purporting 
to bo a regulation oI a particular society, in those terms:—‘‘ Tho llov. J. . . 
IL . . ana Mr. J. . . 1{. . . inliabitniits of this town, not being persons that 
the proprietors uiul aniiual subscribors think it proper to associate with, 
are excluded this room.” Hold not to bo a libel. “ It seems merely that these 
(lofondnuts did not think the plaintilTs woro proper persons to be associated with 
by them . . . Thoro might be reasons not ut all nifocting tlio moral charactnr 
of tho plaintiifs ... It dues not appear that the words laid iu this declaration 
aie suflicient to show the world at large, that ovou the inference necessary to 
support this action can bo collected from them, that is, that they wore improper 
persons for geuer.il association” (Ilohtmoh v. Jermyn (1814), I Price, per Tuoti- 
SOy, O.B., at pp. 17, 18). Compare (lohhtein v. /W (181i7), 6 li. & C. 104; 
afUnned (1828). 1 Iling. 489, Ex. (Jh., tmd considered by Lord Blackbuhn in 
Cafntat and Countifs JUmk r. Ilenty (1882), 7 App. Cos. 741, at pp. 780, TKl, 
whore lio says: *' Tho case is an authority for the proposition that, iinb'st. the 
plaint ill' has so far satistlcd the onus which lies on him to show it to bo u libol 
tliat tho coui't can with sufficient certainty say that tho writing has a libellous 
tendency, they sbould not say so.” What Lord BLAUKBURy meant by libellous 
toiidoncy sufficiently appeara by his comment on Hmrntt v. jSfemV/(IMO), 12 
Ad. & El. 719, iu Capital and Countica Hanky. Heiity, anpra at pp. 77!t, 78(i' 
“The written document would be liliellous according to tho ordinaiy deliuition 
which bad been rnpeated by I’ARlCK, B., in Parmxtur v. Cuvplaud (1840), 0 M. & W. 
lOu, atp. 108, if ‘caleulatod to injure the reputation of aiiothor by exposing 
him to Iiatred, contempt or ridicule.’ Tt docs nut seem to me possible Ui con¬ 
tend that tho dociiinont which the defendant road was not capable of Imliig leud 
as meaning that the plaintiil, Mr. II., hod required one of his flock to crawl 
on hi't kneas ubc. by way of j)uuaiiue . . . Tlie jury must by their verdict have 
found that it had this meaning, and that iu thoir opinion tho statement was 
calculated to injure his reputation by exposing him to hatred, contoinxit or 
ridicule . . . The court took a diflorent view and acted on thoir own view uiid 


arrested the judgment. Thu plaintiil might have In-cught error, itnd plau.Hibly 
enough havo asked the court of en-or-to say that they agroed with the jury 
and not with the Court of Queen’s Bench, but he ac<]uiesced iu the judgment.” 

In Jl. V. Cooper (1846), 8 Q. B. 538, it was held that the defendant nns guilty 
of libel, who had caused a newspaper to publish a story of tho pi-o-secutcr, a 
cloi'gyniaii, imputing that the myriniduiiS of tho jirosecutur had poisoned foxes 
In the country hunted over by the squire’s hounds and hud hung up their bodies 
by tho nock, and that tho squire’s tenants had hung up effigies of tho prosocutor 
and his biothor with foxes’ tails appended, and some comuieuls woio ^dod, 
without tho exprass authority of tho dofeiidaut, exhibiting tho prosecutor in a 
ludicroiis light. It was held on dcmuiTer, whore the declurution alleged that 
tho plainiifi was employed as a g.amokoepeT on tho torins that he would not 
kill foxes, that it was a defamatory statement actionable per ae to say of such a 
gamekeeper that he killed fet^es {fvidyer v. Newcomb (1867), L. B. 2 blxch. 327). 
This case is distinguishable from R. v. Yalea (1872), 12 Cox, 0. C. 23.3, whore 
an indiotment which charged the prisoner with printing the following libol: 
“B. O., of C, (meaning the said B. O.), game and rabbit dcstioycr, and 
his wife (meaning Charlotte, tho wife of the said B. O.), the seller of the same 
in country and town,” was held bad by Qua in, J., on tho grounds that the 
handbill set out therein was not prima facie libellous, and there was no 
averment or innuendo showing that it charged an indictable offence or related 
to the calling or occupation of the prosecutor, who was a gamokoepor. 

(c) As to^ast pecuniary difficulties, see the dictum of Kelly, O.B., in Ooz v. 
Lte (1869), L. £. 4 Exch. 284, at p. 288. Jsx Leycroft t. Danker (1633), Cro. Car. 
317, an oral imputation that the plaiiitiff came a broken merchant from 
Hamburg was hold a^nable on tne ground that “ Qai aemel malua, aemper 
praaumitur ease malua tn eadem penere,” 

(d) An imputation of insolvency is clearly defamatory (A’aton ▼. Jokm (1842), 

lDowl(ir.8.)602). ' 
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to make a statement of another which merely imputes that he has 
debts («), or even that he quitted a neighhonrhood leaving debts 
unpaid (/■); but it is clearly defamatory to state that ho bolted or 
loft the neighbourhood suddenly, leaving his dol)tH unpaid (/). 

1183. A statement which, being published of another in the way 
of his lawful trade (g), business, profession, calling, or ofiico, conveys 
a reflection on him calculated to disparage or injure him thoroin, is a 
defamatory statement {h), even though it be not calculated to hold 


B . V. Cogldau (18G5}. 41’, & 316, per Rbah'wiu.l, R», at p. 322. A dispute 

having arison botwcon the defondauts and the jilaintiiTs as to a Biniill item of 
acoouuts bctwcou them, the dofondanta Bcnt to the pluintiffd n pontcard as 
follows : “Sctilcmont. If you do not remit by retiirn, tbo matler will bo 
handed to oiir Dublin solicitors.” Hold, that a verdict was rightly decided for 
tho dofendants {McCann v. Kdiuhirgh lloperie and Baihlath Co. (18l>y), 28 L. E. 
Ir. 24, C. A.). Jf tho words are not bbellous in thnir priontry sense the 
plaiiitiJf must prove cireiiinstaneos to show they would naturally be hold by 
roasniiablo people to convey the alleged secondary libellous imputation; othei- 
wiso there is no case to go to the jury {b'rmt v. London Jmnt Stock Hank, JMl, 
(190G), 22 T. L. B. 766, 0. A.). As to alleging and proving the innuendo, see 
pp. 645 ef srry., posf. The following word's are not actionable jnr se ; " You 
have a barman in your omplovincnt named G., who has removed from his 
hindlunrs houso leaving £2 owing for a month's rent, and I cannot get the 
money from him " {Speake v. JIn;//ie$, [1904] 1K. B. 138, C. A.); and tho 8i>ecii*l 
damage there alleged, namely, dismissal from tho employment, was hold to bu 
too rciuote. As to iiniiutations of insolvency, poo aDo Brown v. Stnith (1-853), 


13 G. B. 590 (trader—words aetiniiablo per 
6 B. & 0. 180; (1825), 2 0. & B. 14C; S. 


d’ 


Whittini/tm v. Gladwin (1826), 
siih niim WkitiaKir y. Bradley 


(IS2U), 7 Dow. & Ey. (K. b.) 649 (to say of an innkeeper “ho is a bankrupt’ 
etc. was held actionable, though ho was not in the then state of the law 
amenable to tiie bankruxitcy laws); //all v. Smith (1813), 1 AT. & S 287 (place 
where trader was said to have neon bankmpt hold immatorial ); Figytm v. 
G’oysa-c/( (1815), 3 M. & 8. 369 (plaintiff of two trades; slander proved of one 
suHieioiit). 

(/) Soo O'Brien v. /bv/ant (1846), 16 Af. & W. 168, as to the distinction 
between a libel us stated in tho declaration imputing, by the word “ bolting,” 
a fraudulent evasion by tho plaintiff of his creditors, he being unable to pay 
them, and tho word “ quitting ” used in the ])lea of justification, which was 
held bad on general demiiiror, as “ quitting” would be an innocent departure, 
and consistont with proof that the plaintiff wont out of the town for the day, 
but then returned and paid his debts. 

(g) As to tho law relating to trade generally, see title Tbade and Tbadb 
Unions. As to slander of goods, see ibid. As to slander of title generally, 
see title Tout. 

(^) See Dol'd Blackbttkn’b definition in Capikdf and Conntiea Bank v. //enty 
(1882), 7 App. Cub. 741, at p. 771, refcixed to in note (t), p. 607, anfe. It has 
been said that the law has always been very tender of the i-oputation of trades¬ 
men, and that words spoken of them in the way of their trade will be actionable 
which would not bo actionable in the case of persona not specially favoured 
{Uarmau ▼. Delnny (1731), St-a. 898, cited with approval by Lord IIai.s- 
BURY,L.O.,inZtNofype Co., Ltd.y.Britith Empire Type-attting Machine Co., Ltd. 
(1899), 81 Ij. T. 331, H. L.). But see Emiu v. J/arloio (1841), o Q. B. 624, and 
note (t), p. 628, poit. T'ho trade must be a lawful trade. A person who pursues 
an illeg'jl vocation has no remedy by actaon for a libel (or slander) regarding 
his conduct therein {I/uni v. Bdl (1822), 1 Bing. 1). Whore a stook-ioober sued in 
respect of the spoken words “ He is a iame duok,” it was held that the declaration 
waa bad because it did not (having regard to the then state of the law) sufficiently 
disclose that the plaint^ was a lawful dealer, or that the contracts, referred vo 
in the expreteiou “hune duck ” as not having been fulfilled, were lawful oon- 
tryta {Mmria v. Langdah ( 1800 ), 3 Bos. ft P. 384 ); see note (e), p. 630 , fad. 
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him fi[) to hatred, contempt, or ridicule. This definition is nol 
Bati.sfiod (1) unless there is a reflection on the plaintilT himself (i), 
and (2) unless the statement is published of the plaintiff in the 
way of his trade, business, profession, callin;», or olllico(/iK 

1184. If the first condition is not satisfied, that is, if there is no 
reflection on the [daifitiff himself, his pt:r.soiiiil reputation is 
unaffected, and, therefore, no action of libo.l or slander propfsrly so 
called will lio (/). Jlut a statement which in form is only a criticism 


A't to libol on owner i>f racc-horKO, seo (freville v. ('/lapnutn (LSM), o U. D. 7>‘J1; 
Hi'o MafiiiinH'W {Uamnt (1831), T liiiig- 3(52 ; and noto (*), p. (519, ante, 

(/■) Li/iotiifie Vu.. iJtl. V. Hritixli Jinipne Ti/[>e-xeitinff Machine (Jo., Ltd. 
(1899), 81 1j. T. 331, Jf. L., whero it was poinlod ont. that in JInrinan v. 
Dflaiiif (1731), 2 Stra. 89S, there* was in the* opinion of tbc court a reflodion 
on the piaintill, wlicrcas in v. Ilnrloin (18H), .1 (1. Jl. 021, thore 

was not. In Joiner v. A'DvrkrU (1871), Ij. li. 7 Q. H. 11, t!io dofondant 
published of tho jilaintiffs, bug manufacturers, a st.itoiui*nt in a news- 
])apor as to a bag, which tho plaiiitills nianufacfuioil and advorti-'Oil as 
the “Bag of Bags,’’ that the dcrondaiit thought the tillo “very ailly, very 
slangy, and very vulgar; and which ha‘i henn foi<“cd upon the iiotieo of 
the public iul nauseam. Mi,i.xx)n and IIaxnism, JJ., held on dcmiuier that it 
was a question for the jury whether the words did not convey an imputation 
on the plaiiiliifs’conduct m their business. Lusu, J., who disKcnted, was of 
opinion that tho words could not bo deeincd libollou's, litlier upon tho plaintiffs 
or upon their mode of conducting thoir luisincss. All three judges rccognisod 
that it wa.*i CHsontial to a hbel that there should bean imputation on the idiimtitf 
or his conduct. 

(k) Ifur otherwise he is not entitled to tho special protection which tfao law 
reservi > lor traders etc., to protect Ihoni in llieir trade etc. 

(l) “ That an action will lio for writ Inn or oral falsehoods, not actionahlo /nrse 
nor even def.amatorv, wbora they nro maliciously published, wliciv] they aro 
calculated in the oiilinury coiirso of things to pmdiice" (hoc the judgment of 
Lord WlcxsCBYDAU: as to this m Li/wh v. Knight (18(51), 9 11. Jj. i'as. •077, at 
]). (500) “ and they do produce, actual datnuge, is r>.stabli.ihed law. Such un 
action is not one of libel or of Hlundcr, but an action on tin* (*asn for damage 
wilfully and intentionally done without just occasion or cxi'U'.o, analogi'us to 
an action for slander of title. To sup|K>rt it, actual damage must bu shown, for 
it is an action winch only lies in respect of such damage as lias ac’tiuilly occiirrod ” 
{/latiliffe V. Keans, (_18si2] 2 (i. B. o‘M, 0. A, Bowkn, Ij.J., hI ii. ,i27, in 
di'livoniig the judgment of tho C^onrt of Apfieai). Sco nUo the judgim nt of Lonl 
Ksili'.li, M.R., in timith Iletton *^oal Co. v. North-KasUru Kema As^oriahnn, (IS9-(] 

I (j. B. 133, C. A., at p. 139, quoted in note (in), p. (529. post ; AlroU v. Alillar'a 
Karri and Jarrah Forests, Lid. (1901), 91 !>. 722, (J. A. (whore it was held 

that it ooiUd not he said tL-it a written statemont by tho defcmlimts, who wore 
iinpoiters of wood for paving, that tho plaintills’ Ameii«-au ifd gum paving 
blocks became rotten after Ixmig laid doAvn a sliort timr-, is not ca]>ub]o of being 
defamatory of the plaintiffs’ goods). In HViiYc v. Mellin. [189.'»] A. 0. 154, 
howl llBUSi'iiETj,, 1j.C., nt p. lUl, critiewng ll'i.sffrft CountUs MamireCu.Y. 
Lawns i'hnnifal Manure Co. (1871), fi. K. 9 K.\ch. 218, and approving Evans v. 
ffarlow (1844), 5 Q. 13. 824, exprcKsod gravo doubt whelher any action could 
be inaintaincd for an allegod disparagement of a competitor's goods merely on 
tho allegation that tho goods sold by tho ]Kirty alleged to have disparaged 
4ua competitor’s goods me superior to his coiupotitor’s; and boo Ifubbuek <fe 
Hons V. II ifAtnson, Ileywood and dark, [1899] 1 tt. 11. 8(5,0. A., to the like elTect. 
Tho latter case was explained by the Court of Appeal in A/rott v. Millar's 
Karri and Jarrah Z''orssis, Ltd., sujira, as deciding only tkat a mere putting of a 
trader’s own goods is prirnii facie lawful aim that tho allegation that the 
statement was malicious and that special damage resnltod conld not convert a 
statement primi fade lawful into one pritad facie unlawful. (As to this see 
Allen V. jp'/ood, [1898] A. C. 1)._ But that a trader may bring an action under 
cAttaiii uoiiditionH against a rival trader for disparagement of his goods yras 
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of gooiffl may, ncvertlicloss, involve a roflcc.tion o]i the selloj’ or .Sucr. i. 
niakor, and thus be the foundation of an action of libel or slander What 
properly so called, as if, for instance, it is stated that decomposed Statements 
lish are habitually sold at the shop of a particular fishmonger, or we 
that the broad of a particular baker is always unwholesome (tn). Defamtory 

----Effect where 


recognised by Lord Wa'ISOX iit Whlt.v. Mdlin, 11SM5] h. C. 15<l,atp. lin.iiithu ielates to 
following pjisaage which w.is quoted in A Icotl v. Vilfar'a l\orri and Jarnih For&ti, ulaintilf's 
Ltd. (1‘JOl), 91 Tj. T. 722, 0. a., nnd Ltjne y. Nk-JiuUs (1906), 23 T. L. K. 86; goods, 

“ In order to constitute disparngoment, whicli is, in the sense of law, injurious, it 
must be sliown that the dofcndiiut’si'cprcsc'ntutions were made of andcoucoming 
ing the plttintilTs goods, llnit they wont iji dis]>ariigunicnt of Jiis goods and unti'uo, 
and tliut tiu'y luive occasiuiiod spocial diimiigo to the plaintiff.” lu Qriffithu v. 

Hrnn (1911), 27 T. L. 11. IMG, C. A., tlioro was no sjiccial damage proved (see 
note (n), p. 6.'JO, jml). In Lyne v. Ntcholls, aujura, whore the action failoil for 
want of proof of actual damage, it was said that an untruo statoinent by iho 
defendant, the owner of a nowspaiior circulating iu the same district as tho 
piaintiffs iiiiwK})ii.por, tliat tho cii'culation of tho defendant’s newspaper ” is 
20 to 1 of any other weekly newspaper” was not a mere pull of the 
dofoiidant's new'spaper, but an untnie (iisparagemont of the pl.'iintiff's rival 
newspaper; see also Ymvtj v. Macrae (1862), 3 II. & fci. 264 ; Maj-arhy v. Soper 
(ISilOj, 3 Bing. (x. c) 371, .‘JS6 (sl.nndcr of title). In Ilidmy v. Snnf/i (1876), 

1 E.X. D. 91, a tiader charged tliat the dehiidant falsely and maliciously spoke 
and publisltcd of tho wifo of tho plaintiff, who a.esisti;d him in his business, 
and in relation tlioi-eto, words imputing that slio liad eommitlcd adultery on 
the business promises, whereby the plaintiff was iiijm-cd in his husiness and 
certain sporifiod persons and olher.s who had formerly dealt wilh him ceasod 
to do so. It was held that tho action was maintainable, and that tho s'poeial 
dainntm might bo proved by general evidence of fulling off of Ibo plaintiff's 
businc.ss; nnd seo tho crititiisni of this ease in ItaUiid'c v. Kvans, [1892] 2 Q. B. 

621, 534, C. A. 

(m) Lmolype Co., Ltd. v. British Umpire Tyjie-stiting Machine Co., Ltd. 

(1899), 81 ji. T. 331, il. L., per Lord llAT.siti iiY, L.C., at p. 333. It is a 
question for (he jury whether tho woiils relied on the trader or niei-ely disparage 
bis goods (tfnVf.). For a case wboro tho (Jourt of AiqiPiil set aside a vei-dict and 
judgment for the ]iIaiiitilT see UrifUfhs v. Brnn, eupira, yoferi'ed to note M, 
p. 630, pout, for a statement of tUo law on the subject, seo tho juag- 
ment of I'lOid Esiiuu, Al.lt., in Sontk Ifellou Cmd Co. v. North-Eastern 


Nfica Associotiun, [1894] 1 (i. B. 133, L'. A., at p. 139: “If what is sfeited 
relates to tho goods iu which ho deals, tho jury woiibl h.avo to consider whether 
the statement is such as to import a slateiimit iis to bis coiiduotiii business. 
Suppose the plaiiitift was a merchant who dealt in wine, and it was stated that 
winewliicli lie had for sale of a piirtioular vinlago was not good wine; that 
might bo so stated as only to import that the wine of tlio particular yeai- wa« 
not good in whose-oevor hands it was, but not to imply any retlection on his 
amduutof bis business. 1 n that ciiso the Ht.'itemeiit would be with i-ogard to 
his goods only, and tliero would bo no libel, nltHoiigh such a statomont, if it 
were false and weio made innlu-iunsly with intent to in jure him and it did 
iiijiiro hiiii, miglil bo inade tho subject of an action on the case. On the 
other hand, if tho statement were so nimlo as to import that his judgment in 
the soloction of wine was b.id, it might import a rellection on his Conduct of 
his business and show that lio was an inollu-iunt man of Im.iiue.s.s. If so, it 
would Iw a libel ..." (>n tho above pi-iuci]>lo uii action of libel was held to 

lie without proof of malici' or special duniiige for an untruo fetiitoiueut in a 
nowspajiov that a ship of which the plaintifl' was owner and master, aud-which 
ho had advertised for n voyage, was not seaworthy, and that Jews had bought 
herns a ship to take out i-onviots (//i»/mm v. Aaifwow (1810), 6 Bing, (n, c.) 
212). In Aiishvlian Neivsimpcr Co, V. Unineit, [189IJ A. 0. 284, P. C., an 
action for libel, it was held that the word “ Anaiii.is,” as applied to the 
plaintiff’s newspaper, did not nnce.ssarily impute wilful and deUberato falsehood 
to him; whether it was used o.xtravag!inlly or for the piuiMse of conv^ing 
an, impuliatioi' on tiie plaintiff was u question fur tho jury. In fferiid 
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Somottinefl, however, an action on the case, for falsJ and maliciuns 
statomouts causing actual d.'tningo to the 2 )laintiif, may lie, even 
though no action of libel or Hlandsr properly so called would lie, 
tlieru being no reflection on the plainlill' bimsolf (ti). 

On the other hand, if tlio second condition is not satisfied, 
that is, if the statement is not publisbcd of the plaintiff in the way 
of his trade, business, i^vofession, calling, or offic-e, though it reflect.^ 
on him pewnnally, ho is not entitled to special consideration, and 
cannot use the statement as the foundation of an action of libel or 
slander, unless it is calculated to bold him up as a man (o) to 
h.atrod, contempt, or ridicule. 

I 

1185. A statvemeut reflects on another iu the way of his trade, 
business, profession, calling, or oflicc if, but only if, it imputes to 
him the want of some general requisite tlicrefor, as honesty, ca]}acity, 
fidelity, or the like, or connects the imputation with tlie plaintiff’s 
trade, busine.ss, profession, calling, or office (p). 


iitiinH (17915), 1 Ksp. 4.17, it is Topoi-tcd that it wos adiiiitleJ hy Ermine, for 
the phuTitiff, not to bo actiuiiablo for oiio iu'w>]):ipi’r to do'Cribo uiiothur 
now'-pnpor us llio moat vulgar, iguor.uit, and sciiri'iloiin jounmi, but coii- 
tondod by him that it was iiutionriblo to go on tootato: “It is lowostnow in 
circulation, and wo submit the fact to the conHidoration of advoiUsers,” to 
which tlie report t-ays IiOrd IvEXVO^T nssonlod. 

(Til iSco tho notes {h) -(ia), pp. 627—6‘29, 'inU, nolo (/). ]>. 611, anti:, and 
notes (,/) and (k), p. 618, ante Sfecalsn OnjjfUht v, Uenn (1911), 27 T. ! j . 11. .Ite, 
0. A (diBpnrogouioiit of system worked under a patent; no social damusre), 
whore the Court <if Appeal allowed the appeal of the dofondant from a verdict 
and judgment ut a tiiul before u judge and ii s]>cuiil Jury. CuZhNS-irARUY, 
M.li. {ihvL, at p. .3.V)), said: “ Have the plaintitls in this c.-iso satistiedtho onus, 
which aihnittedly lies on tlicm, of showing that the words u.^od (amvoy to tho 
mind of any reasonable man a personal imputation upon them, cither upon 
their oJiainutor or upin tho mode in which their busbo'ss is earned on? , . . 
There is a violent, mid, as tho jury found, an unju>.tifial)lo, ntfcick upon tho 
‘ 0.13.’ system—an attack which has not boon proved to havo caused any special 
dam.a|K. It Boeins to ino extravagant to arguo that an attack upon the system 
must be regarded as an imputation upon the owner of the paleiits who supplios 
the parts and liconsos tho use of the system.” As to Uio oxprossion " trade 
libel,” seo ilni/. 

(o) Seo tho p.'issago from the judgment of Fabke, 13., in Boyddl v. Jones 
(1888), 4 M. &. W. 446, cited in note (t), p. 634, jical. 

{}/) Lnmhj v. Alldmj (1831), 1 Or. & J. 301, per B.\.yi.ey, B,, at p. 30.5 
approved in A^/re v. (havrn (1831), 2 Ad. & ICl. 2 ; Miller v. Ihmil (1874), L. if. 
9 C. P. 118, liifl; Ale.mvdcr v. Jeiikivi, [ISO'J] 1 Q. B. 797, C. A., per Lord 
H£USCHET,Ti, at p. 800. f^co also note (/), p. 621, onte, and Jhtterill v. 
Whytehead (1879), 41 L. T. 688 (where it was hidd to bo a libel on im architect 
actually employed to do certain work to write that ho has no cxiiorience in 
tho work in which ho is so cmi>loyed). In fiadyrore v. JJole, [1901] 2 K. B. 
1,0. A., the pluiriUiT, a quantity surveyor, brought an action of libol against n 
building owner fur the following statement on a poetoard sent to tho builder: 
" There are great errora in tho quantities po.sted to you this morning.” Judg¬ 
ment was given for the defendant on the question of privilege, but A. L. Bmitii, 
M.B. (ibid., at p. 4), said that ho could not say that the writing was not capable 
of a uefamatory meaning, or that the judge oould have wiuidrawn the case 
from the jury. 

^ Although as a general rule it is useless to quote authorities to show that par¬ 
ticular words have been held to be or not to be defamatory (Lmotwje Co., Ltd. 
V. Briiith Empire Type-setting Machine Co., Ltd. (1899), 81 L. 1. 331, H. L,, 
^ Lord Halsbuby, L.O., at p. 333>—aDd see the remarks of Lord 
LoAnUBir, I 1 .O., in Otatgow Oorparation T. Lcrimer, [1911] ▲. 0. 209^ at 
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p. 215, Mto OAsea which do iiot eHtahliah n principle but merely record the 
applieatiou of A principlo to a paiticular set of fucla—tho following oases may 
bo coiiaultod, in addition to thoso cited in notes (/<) -(«), pp. 627—630, ante, 
in illustration of the principles I'ofcn'ed lo in the text:— 

(i.) TnulesThe propiiotor of a publication, by a mistake in the arrangement 
of the London Gatdle notices, inserted the names of the plaintiRs’ fmn under 
the head, " First meetings under the Bankruptcy Act ” instead of “ Dissolutions 
of I’nrtnership.” Held, n libel {Shtplieard v. U’hUaker (1675), L. 11. 10 0.1*. 

“ Messrs. H. & Sons hereby give notice that they will not receive in payment 
cheques drawn on any of liio bi-anches of the C. and 0. Bank” : innuendo, that 
Iho nironliir imputed iusolvonoy. Ifcld by the IIoiiso of Lords ^Lortl 
Pknz-VXCE dissoiitiii") that in their natural meaning the words wore not 
Ubollous, and that the iiifereiico suggeHtud by the iuiuiemlo was not one which 
reasonable persons would draw {Oaiiital and Cmniifa liank v. Ihutij (1882), 
7 App. Cos. 741). _ Oomjniro Cajtd v. Jones (1847), 4 C. B. 2.’i0. Whore the dofen- 
danfs published in their triulo iiowspaper under the heading " Tho Gazotte,” 
miller the sub-heading “ County Court Judgments,” a list of county coiu’t judg¬ 
ments in which was inulndod a judgment agninst the plaintiff, and thoiuimonw) 
was that there was an unsatisliod judgment a^inst tho plaintiff in a county 
court, and that the plaintiff was a jicTSon unable and unwilling to pay hia debts, 
whoreus the iilainlitf bad in fact satisiied the judgment, bub had not ubtuiued 
a cortificaie of siitisfacf ion before tho date of the publication of, tho statement 
Gomplaiiiod of and at tho dato of tho publication tbo jndgmeiit was on the 
register, tho judge held that tho words weie capable of the allegod dofaniatury 
metining, and left it to the jury to say whether tliey were libellous; tho jury 
found for tho pluiiiliH. llold, that tho diroction and venlict were right 
{JVilliaina v. Smith (1.SS8), 22 (i. B. D. 134, distinguishing fleming v. AV/'te - 
(1818), 1 If. L. Cas. 363, on tho ground that the effect of the judgment of Lord 
CoTTENliAM is to place tho publication of a mere extract from a record of 
judi'nmnts kept pursuant to a statute on tho saiiio footing as a report of a 
judicial inquiry, and that in that ruse tho statoiiient publisWl ly tho defen¬ 
dant was tiue, and following M'Nolly v. Oldham (1863), 16 1. 0. L. K 298; 
distinguishing also (losgravev. Tratle .iuxilwry Vo. (1874), 8 1. B. G. L. 349, on 
tho ground that tho statement was followed by a note to the effect that the 
jndginoiit was satisfied). Sco also, as to publication of registers of judgments 
and tbo limits of privilege in tho caso of tnade protection sociotias, tho cases 
cited ill note (a), p. 689, imt. It is actioiinblo )ier ee to say that a bank has 
stojipoil payment {Jtromage v- I'roaair (1825), 4 B. & C. 247); and it is of course 
libellous to publish such a statement in writing {Foratey v. Latcaon {1826), 3 
Bing. 452). As to a libel by calling a trader a man of straw and imputing that 
ho is insolvent, see Eaton v. Johns (1842), 1 Dowl. (n. s.) 602. It is action¬ 
able jur ae to impuio even past insolvency to a trader {Leyrroft v. Dunktr 
(1633), Ci'o. Car. 317). For a oaso of libel by imputing tliat tho plaintiffs 
had been guilty of personal misconduct and fraud by conniving at the, use of 
false woights, see Frior v. iriYson (1856^, 1 0. B. (n. s.) 95. As to a libellous 
impntatiou on a bookscllor that he is in the habit of publislung immoral 
and foolish books see Tahart v. Tipper (1808), 1 Camp. 350. 

(ii.) Business or ciiUiiig:—^Whero tho plointilf had been employed by the 
defendant as his tnivcllei*, and tbo defendant circulated the following notice 
among liis custuniors: “ H. B. is no longer in our employ. Please give him no 
order or pay him any money on our account.” Hold, after the jury had fonud that 
tho notices were libollous and had boon circulated maliciously, that the words 
were not capable of bearing a defamatory ineauiiig, and that the defendant was 
entitled to judgment {JiesicieJs v. (1907), 24 T. L. E. 169 C. A.); com¬ 
pare Nevtll V. Fim Art and General Itmtrance Vo., [1897] A, 0. 68; Mulligan ▼. 
Vole 1875), L. E. 10 Q. B. 519. As to a libel on tilie secretary of a r^way 
company as such by imputing to him ewiodthcs scribendi, see BoberUon r. 
Wylde (1838), 7 L. J. lo. p.) 196, where Tindal, 0.J« said: “A more 
dangerous fault could not'be imputed to a secretary than tut of writing too 
much.” 

(iii.) ProfessionsArt toiichor: The plaintiff had fomerly been a master at 
a Science and Art Institute. Tho following notice, signed by the dslendants 
a% officers of the insti^te, was published in a looal newspaper" .... 
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Skot. 1. 

What lustitiiir' The pxiLlic are iuformcd that Mr. M.'e " (the pliuutifE'b) coiiueutioii 
■ Statamenta thu metituto has ceased, and th.at ho is not autlioiiscd to receive suh- 
scriptious on its hehnlf.” Innuundo, that the plaintiS falsely protended to 1)0 
Defkmatory. cut horisod to lecoivo subscript ions on hohalf of tho institute. Hold, that thn 
__ ' judge xvas right in directing <i non-suit, sinco the notice was not capable of 

a defamatory meaning {MuUiijan v. CWe (1875), L. S. 10 Q. It. .140; com]>are 
Nevitl V. Fnif Art ami (ieiicrnl Insinvure Co., [1897] A. 0. 68; licswic/i v. 
Smith (1907), 24 T. L. R. 169, C. A.). (.'Icrgymon;—^As to when an imputation 
of incontinence on a clorgyninu is acliouablo per se, soo uoto (f), p. 621, ante. 
As to fair comment on the conduct of a clergvinun respecting tho way in whicli 
he uses tlio church and Uie vestry room, see Keih/ v. Tiulini/ (1S65), L. R. 1 Q. R. 
699. It is libellous to wlife of n Lb-otcstaiit archbishop that Ixc attempts to con¬ 
vert Roman Catliolic priests by offers of money and preferment (2’uam (Ardi- 
hithop) V. Ittibesmi (18‘}8), 6 Bin^. 17, 21). As to whether itis libelluiu to charge 
a Roman (laiholic priest with imposing n degrading penance, see the criticism 
by TiOrd BtacIvBUIiX in Capital and Conn lies Hank v. J/fnf)/(l882), 7 App. Cas. 
741, at pp. 778--781, of Afenz-ne v. StoivcH (1810), 12 Ad. & HI. 719, and boo 
note(7)), p. 625. nnh’. Medical men:—See note (7), pp. 621, 622, a7iie, and 
note (k), (ii.), pp. 686, 637, post :—A medical man bus no caiLso <)f action 
for an injuiicUuu or damages becauso of tho unauthorised u.sc of his niinio by 
the owner of a drug in iidvorlising tho drug, unless the publication is de¬ 
famatory or injures him in his property, business, or profe.ssion {Dockreli v. 
Dou. 7 a//(1S99), 80 Tj. T. .IfiO, U. A.). Tt is libellous to write of tho plaintiff, 
a physician, that another phy.sician, refusing to act with tho plaint iff, had 
discharged his duty to his medical brethren {iiamodge v. JSyan (1832), 9 JUiig. 
333). It is not libellous to write of a iihysiciau that ho has met homoQupathi.uis 
in cousuitatioii, though it is alleged that in the opinion of tho profession to 
do BO is impronor, and a biTncli of etiquette luid disgraceful {Clay v. Hoberts 
(1863), 9 iTiir. (jf- S.) .ISO). As to the expressions “ phj'-sici.nn oxtiaonlinary to 
soveml ludicsof distinction ’’ and “ quack,” .see Lu»y v. Chubb (1832), 5 0. & P. 
55. As to leaving it tu tho jurv to affix the meaning of tho woid “ quack,” see 
Dalhyl v. Labonchm (1907), [1908] 2 K. B. 325, n., H. L. As to the ]iiodic.al 
profession genorally, seo title" Medioise Axn Pii.ihmacy. Solicitors:—In an 
action fur libel fui' willing of the plaintiff, an iittonioy, who was about to com- 
monce an ne.tioa fur a client, a letter to tho client blaming him fur allowing 
tho plaintiff to sue, and concluding, ” If 3 'ou will bo misled by au atloniey, 
who only considers his own interest, you will have to repent it: you may thiiik 
that when once you have oidercd your atluinny to write, ho will nut do move 
without your further onlers; but if yon once sot him about it ho will go to 
any length without orders,” it was hold tliut it was properly left to tho jury 
whether the letter uppliisl to tho plaintiff individually or tu the profession at large 
{(Joihan V. Ifornr (1819), 3 hlooio (C. !>.), 223). in Iheocs v. Templtir (1F.38), 2 Jur. 
i:n, it was held not tu be libellous to wiito of an iittornoy that ho did not deliver 
his bill of costs for fifteon years, iiud having made his client’s will, delivered the 
bill after his client’s death to liis personal roprcsentiitives. There was no 
innuendo, but Parke, B., in his judgment, expreasod gi’eat doubt whether 
the view of tho rest of the court was correct. It is libellous to write iruni- 
ally of an attorney, “an lioftcst lawyer” (meaning a dishonest lawyer), ‘‘a 
person of the name of U. B., an attomoy, was severely reprimanded ... for 
what is called sharp pi-aetice in his profession” {Iloydell v. Jones (1838), 
4 M. & W. 446: and see further, ns to this case, note (t), p. 634, post). Tlie words 
“ Tlow lawver B. treats his clients,” bonding a report of u cose, aiu libellous 
{Itiahop v. Latimer (1861),4 L. T. 775). It was held libellous to impute that a 
proctor had been suspoudod {Clarkson v. Lawson (1829), 6 Bing. 266). Such a 
‘Ktatement is actionable prr se. As to the effect of not taking out a 
cortiffeate, soo Janes v. Sierens (1822), 11 Price, 235, cited in note (s), 
p. 634, pMf. Stockbrokers and dealersSee Capel v. Jones (1847), 4 0. B. 259, 
leferrra to in note {p), (i.), p. 631, ante. As to the expression ” wrong ’uns,” 
BOO Ameid and Jintler v. liottowhy, [1908] 2 K. B. 151, C. A. 

(iv.) Offices i —It is libellous to write of a magistrate that, ns chairman of a 
finance committee, he audited accounts amonnnng to over £12,000 uudor the 
headof funushing lodgings etc. for tho judges, whirhwere really to tiud aoconimo- 
dation for the magistratw {Adams v. Mrredeio (1829), 3 Y. A J. 219, Ex. Oly}. 
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Sub-Sect. .3 .—iHattmtntB Artii-nahli’ per k, 

1186b An action will He without proof of special damage at the 
suit of a person of and concerning wliom a etatoiiient in any form 
lias been made and published without lawful justilication or excuse, 
if it 1)0 a statement within thcprcceding definition ( 7 ) of a “defamatory 
statement actionable per st’.” 

Defamatory stalenients, not being defamatory statements action¬ 
able per si‘, may support an action of libel, if written or expressed 
in some permanent toi-m, although special damage bo neither alleged 
nor proved, or an action of slander, if spoken, provided that special 
damage be alleged and proved. 

On the other l)and, “ defamatory statements actionable per se ” 
may support not only an action of libel, but also an action 
of slander, even though special damage be neither alleged nor 
proved. 

1187. “ Defamatory statements actionable per sc ” have already (q) 
been divided into live cl.ass#>s, of which the first and second have been 
defined as statements which, 

(1) being published of a person in the wfiy of his trade, business, 
profession, calling, or oilico of prolit carried on or held by him, 
at the time of the jiublication, are calculi)ted to convey an impu¬ 
tation on him disparsiging or injurious to him therein ; and 

( 2 ) being published of a person in the Wiiy of his office, being 
an oflicc of honour hold by him at the time of the puhlieatioii, 
impuio to him dishonesty in the discharge thercfif, or such mis¬ 
conduct as would juslify his dismissal ( 7 ). 

1188. It will he seen that thei’e is very little distinction between 
the above two classes of “ defamatory statements actionable per se ’’ 
and those statements (r), wliicli, “ if puhlishcd of and coneeniiiig a 


A newspaper piibliHLcil iivtidea fi'oni wliii.li uii (inhuary u*:idi‘r, lemliu!; tliem nei 
newspaper artioloa are usu.ally rend, iniglit rosisuniildy cuucludo that they meant 
to impute liiiit llio pliiintifl look ailvaiiUi'fi' of his pivsiliun of 11 Iowa coniicilhir 
to got llio footpaths <>f his own prnpiTly irpuircd at llio expeu'.e of the 
borough, Imt the footpaths of others at th.ir own expense, and that ho was 
luifaithlal and corrupt in Ihn <lisehargo of Irs olliuc. lleM, that the qnestion is 
not tho moaning to ho dto'ived from a critical roudiinr, hut what meaning the 
words convey to an ordin iry reader, reading them as newspaper ariiclea aio 
usiiallvreail'f//wafer v. Fenpisini tf: <'o. (lUOli), 8 P. (ft. of .j7-th As ton 
returning ollicor, see J/nid v. iSfor Xewsjxif cr ( '0., hid., f 190S12 K. IJ. tiflO, C. A. 
As to an ovcrsi cr see ('hentf v. Kcalen (1812), 10 il. iV, W. 488. In I’tirmiia' v. 
Coupland (1810), 0 M. & W. lOj, where an ueiion was hronght hy tho plnintilT, 
a tomor mayor, for a scries of libol.s iinput.iiig partial and corrupt roiidnet 
.'iiid iguovance of his diiHes as mayor, it was held tliat a puhlieation 
might he a libel on a private ])ersoa winch would not l>c jnn ILhel on a ]>erson in 
n public capacity, hilt any iinputiitiou of unjust or corrupt motives is equally 
libellons in .any case. 

(v.) Other illustrations:—Seo also in addition to the abovo cases (mo.st of 
which were libel actions) the oases (most of which worn aotiona of slamler) 
which ara cited in note (Jfcj, p. 686, post, to illustrate what statements relating 
to trades etc. are and are not actionable per se. 

(q) See p. 607, ante. 

(r) Tncludnd in tho definition of ordinary •* dofamatory Btateuieiita.” See 
p. (jOU, ante. 
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person, are calculated to convey an imputation on him disparaging; 
or injurious to him in his trade, buBiness, profession, calling, or 
office.” The distinction is that the definition of the latter state¬ 
ments does not make mention of the trade etc. being carried on 
or held by him “ at the time of the publication.” 

1189. It is clear that a statomoiit is not actionable ge as 
reflecting on another in the way of his trade, business, profession, 
calling, or office (whether it be an office of credit or of honour), 
unless he exercises or holds it at the time of the publication (.s), and 
tlicre seems to be no reason \Yhy the law should make a distinction 
ill this respect between statements" actionable p«r se ” and ordinary 
defamatory statements, not actionable per se, which reflect on a 
man in the way of his trado etc. In certain libel cases, it is true, 
plaintiffs have recovered judgment for statements rofloclingou them 
in the discharge of a former office; but it is believed that on 
examination it will he seen that those were cases where there was a 
reflection on the plaintiff as a man calculated to hold him up to 
hatred, contempt, or ridicule (Q. 


(a) See IklUimn v. Burch (1847), 16 M. & W. 590 (action of slander by n renter 
of tollii), and the coses there cited; Tuthill v. MUton (1609), Yelv. 158 
(whoi-o the pluiiitiff was a linen draper); Mimre t. Si/uae(1619), 2 Hull. Hep. 
81 (wheio the plaintiff declared that bo Inid been tin attorney for years now 
ohipscd and that the defendant hud called him a forging knavo); and C*o//ta v. 
Malin (1032), Cro Car. 282 (where, in an action for woida “Thou art a hunk- 
lupt," it was found fur the defendant, because the plainliil, a dealer in cattle, 
did not Hav that the words wore spoken at the time when he oxercisod 
the ti'adc, but "per magnim tempua itaug fuit" In TnthiU v. Miltim, supra, 
it was said that it iieotl not bo so procKselj' alleged in actions for defama¬ 
tion on a mail in the way of his ti-ade or profession that ho was currying 
it. on at the time of publication as in the case of defaniation on a man in 
tiio way of his office; “for a man shall not be intended to alter liis trade 
or prufossioii. but b}' presumption he continues it duiing his life." In Jones 
V. Sievena (1622), 11 I’lico, 23i), in an action for libel on the plaintiff in his 
profession of an alturuey, it was held to bn no objection Hint it apjioarod that 
at the time of the publication the pluiiitiff had omitted to t ike out his corti- 
licato as requm-d by stutulo for more than a year: for he was still .in ultomey 
at the date of the publicalion, though ho could nut logully uunduet cases fox 
the time being. As to what is a business within the Jliiiikruptcy Act, 1883 
(46 & 47 Viet. c. 52), s. 28 (3), see lie Urijjin, Kx jiarie Board of Trade (]8!i0), 
8 Morr. 1, 0. A. _ 

S See the coses cited in note (p), (iv.), p. 632, ante. In Boi/dellv. c7biic» (1838), 
& W. 446 (see note (p),*(iii.), p. 631, ante), the defendant contended that 
the dedaration ought to have gone on to allege that tho plaintiff continued 
to practice as an attorney; but Parke, 1)., said: “Suppose ho had ceased to 
practice as an attorney—this is not an action for words, but fur a libel. This is 
n libel on him as a man. Suiiposo ho had retired from the professiun and taken 
his name off the roll, to wnfc of him that, whilst he was an attorney, ho had 
been guilty of sharp practice, would be a libel on him ”; but, acmhie, only 
boiauBe the words would he defamatory of him as a man. In Parmiter v. Coup- 
land (1840), 6 M. A W. 105, Parkh, U., at p. 108 (see note (5) p. 625, ante), by 
ilia definition of libel seemed to treat tho case os one of a libel on the plamtifl 
as a man, so for as oencerned tho question whether tho words were defamatory 
or notb The definition cited in note (&), p. 607, ante, ns to whut is a libel on a 
man in the way of his trado, which has been adopted in the text, does not odd 
the words "carried on by Mm at the time of tho publication,” but the wonis 
efclflulated to oonvey to those to whom it is published an imputation on tho 
plaintiffs injuriona to tiiem in their trade ” seema to import it. , 
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1190. Again, the distinction, qud Btatoments “ actionable per se,” Seot, i. 
between offices of profit on the one hand and offices of honour on What 
the other hand, is established; and there sccmB lo be no reason why Statements 
a liho distinction should not apply to ordinary defamatory state- are 
nients which are not calculated to hold the plaintiff vip to hatred, Defamatwr, 
contempt, or ridicule as a man (a). DiatincUon! 


1191. In other respects the principles applicable to ordinary 
“defamatory statements” of a man in t^e way of his trade, 
business, profession, calling, or office, which have been already 
discussed {b), and to “ defamatory statements actionable per se " of 
a man in the way of his trade etc. are the same. 

Thus, the trade etc. must be lawful (c). 

Again, in order to found an action of libol or slander properly so 
called, there must bo a rofloction on the plaintiff himself and not 
merely on his goods (d); but, as has been stated in discussing 
“defamatory Blatemonls,” a stalemonl as to tho plaintiff's goods 
may import a rofloction on tho plaintiff himself (d). 

The tost of whether a statement is “ in the way of his trade etc." 
or not is that which applies to defamatory statements (c), subject 
to tho limitaiion in the caso of offices of honour, which is found 
in tho definition of the second class of defamatory statements 
actionable j^er se (/). 
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1192. As to offices of profit, a Btalttraont is not actionable per se statements as 
nnles.s it impales that by reason of the want of some general to offices of 
requisite, such as ability or honesty, the plaintiff is unfit to hold profit, 
the office or unless the impiilation is connected with tho office 

As to offices of credit or honour, it is quite clear that the mere Siatemcnu as 
imputation of want of ability or capacity is not Huflicicut to make a 
statement actionable pn' sc [h). Tt is sufficient to impute miscon¬ 
duct in the disebargo of such an office which w’ould render him 
liable to bo roniovod from or deprived of it (i), and it is sufficient to 
impute dishonesty or malversation in a public office of trust, whether 
there is a power of removal or deprivation for such misconduct or 
not {k). 


(a) In Alrrtnuhr v. JruLmK, fl8{)!l] 1 Q. IJ. 7117, C. A., il was ti^rc-cd I'V all the 
niotiiliois of Him court tliul the word:*, which liabitu.il niti'nipcrance to 

the ]ilainiiir, Avoiild have been actionablo if written ; bul, hunUe, bccuuse they 
woiu defamatory of him ;is a iiiun. • 

lb's Soo pp. 028 el scfj., aide. 

(c) Sco note (/i), p. 627, aide. Tho olliuo or tiudo or cullin,g, if lawful, need not 
be one of which tho court will take judicial notice; fu'o Fuiihjir v. Newcomb 
(1807), L. 11. 2 Exch. 327, 330. 

{<0 Sec pp. on, OIS, 028, 620, anU. 

(e) Sco note (;>), p. 030, ante. 

(/) Sco pp. 007, 033, 

(g) See note (1), p. 621, and note(p), p. 630, ante. 

(A) Alexander v. Jenkins, supra, per Loitl IXerscuiiM/, at p. 801, per Liitdust, 
L.J., at p. 804; Onslow v. Iforne. il771), 2 Wni. lil. 750,' Qalhvey y. Marshall 
(1853), 9 Exch. 294. 

(t) Alexander y. Jcnltn v, suiira, per Lord JIeksciif.lt., ut p. 802. 

(&') Booth V. Arnold, [1895J 1 Q. li. 571, C. A., where on alderman of m 
borough was charged wit j using his office for tho purpose of dishonestly pro- 
cup ng an advantage for himself, and it was held an action of slander lay 
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1193 . An action will liu without ]>ro(>f of s]>oeiiil ilaningo at the 


nitlioufc proof of Kpeuinl dtiinu{;i^;, and liOrLS, li.J., at p. >579) (hat the words 
i-onijduined of were alyo uulioiiablu /m/- sr sin ini])uting a criiniiiul olfoiico ou the 
priuciplo liiid down hy Lord MAX!»i'iKr,l) in HeinbruJ'ja's Cusc. (17S3), 22 State 
'I'r. 1, at p. lo6, and Anott. (17:31\ (i Mod. llop. 96 (r.'LSu 1.'36). 

Tho following cases aro citcil as illuHtrutnig tlie |)iinciplcfi govOHiing the 
first two classes of stalciiiRUts actionahlc per <<e;— 

(i.) Trades:—Woixls ai'o ai-tionahlo per ee which iin]mio to a man iraudulout 
conduct in tho business wWeby he gains his bread {Thomas v. Jaclisun (182d), 
Siting. 104, /w JtERT, O.J., nt p. lO.j). Any uccuaatiou of di.»hoiioaty in Um 
trado or business is sullicieut {Ortjfitha v. Lt wU (IS-M), 7 Q. B. 61 (accusation of 
uso of Mso wfights),; Itiynut v. (!>!26), 11 Moore (c. r.), :> 14 (accusing 

an auciionoor and apiiraiser of cheating in his business)). It niake.s no 
diffoi’encG that the trado etc. bo biuso {'Tcn\i/ v. ll>i'>i>er (KiO:)), 1 Lev. 115. 
per Jvr.LYXOjj, WvxDii.w, and TwYsDUX, JJ.)i and tho upiiiioii to the contiarv 
in tho ease of porleis, '-ooks, and grooiiKs L-xjire.>-sed in Hell v. Thiitiher (1675), 
1 Vent. 276, would not now be followed. Though it is d'dainalory to call 
any person ii swindler (J’*1«S(JH V. A'/i'fli l (I7h7), 1 Term llep. 7 IN), it is not 
ach'onnble jirr te, if the woids are not sp<iknn of tho ])laiiitiil in relation to his 
trade, business etc. {ISlnrk v. Unut (INTNj, 2 L. 11. Jr. 10; compare »S'(a’//c v. 
Jardinf, (1795), 2 Ify. Bl. 5;il, and Sihley v. Tmilnr, (l>S:j:i), 4 Tyr. 90). As 
to words impiiling that a trader uses ilcceit or olber iual])vactice‘, see furtber 
Com. T>ig., ht. Action on Case for Jlefamuliou, (D. 26) and (1). 27); Bac. .Abr., 
tit. SInudor (II.), 4 (5). J1. is actionablo jvr se to imjiuto insoh'eiicy to a 

ti-ad(>smaii, even though baukruplcv bo not imputod {llmd v. Ihuhnn (1700) 
1 Ld. Baym. 610; .ajipiovod in WhUtim/toii v, (Hadwin (1626', 5 B. & 

ISO (innkeeper)), (^inipfu’o Sinitliinn v. AKrn (1(>R3), T. liaym. 2.11, wlieio (bn 
woTils “Deal not wi(h tbo ])laiii(i{I" (an iiinkci'i>er) “for ho is hmloai, and 
thoro is iioilhcT nntcitiiiiimnnt for man or h»is>i “ wei'e hehl iictionablo. Sec 
also Hiaiitm v. Unuth (1727), 2 Ld. ilavni. 1460 (wliore it was held actiuiiablo 
per se to say of a tr.uler, “lie is u sorry pitiful fellow .iiul a rogiio; he 
oumponndod with his debts at 9s. in the pound’'), approxed in Junes v. Ltltlcf 
(1841), 7 M. W. 426, I’.vltKC, B., ah p. 426, iiotwitbstanding tlio 
obBervalion.s of CoLTiiAN, ,1., in Ib'yleij x’. Ruhnis (18.‘i7), :5 Bing. (\. c) 835. 
In Jone^ v. LiUUr, sapm, it was held actionablo pir ft to say of a brewer that 
he liud Ih'eii in a siKinging hoicso for ilebt; and in Brown v. ii-intth (1853), 13 
0. B. 696, to say of a tradesman, “ If ho doi'S not . . . make tei-ms with me, 1 
will make a bankrupt of hiin.” See also llohn, v. Steward (1864), 14 C. ^1. 595, 
per Williams, J., at p. GOT (ai-tiou of daunges for dishonour of cheque). As 
to imputation of past insolveney, sea Lci/cioji v. Danker (163:S), Oro. Car. 317, 
and note (c), p. 626, an'e. Sex also <,'om. Dig., tit. Action on Caso for 
Defamation, (D. 25). 

(ii.) ProfessionsSolicit 01 S and ultornays : Worrls which, though spoken of 
a piofe^sioiial iiinn, do not touch him iii his profesaiou, are not actionable 
per se {Doi/fry v. Rnherts, aapra, per Tindal, C.J., at pp. 839, 840), approving 
Ayre v. 6'racen (I.S:J4), 2 Ad. & Kl. 2 ; and see Com. Dig., tit. Ae.tion on Case 
for Dclamuliou (D. 27). ln*JJoyley v. Rolcrla, sujjra, tho plaintiff, a solicitor, 
failed to recover for tlio above reason. 'I'ho words couiplainod of were, “ ho 
has defrftudod his eroditors, and lias been hoivowbippod oti the course at 
Doncaster” : tbo .iuiy found that they wci-o not spoken of the jiUintitf in 
his luxifps-sion. In liaunrry v. HoUowny, [1901] 2 K. Jl, 411, (1. A., tbo Court of 
Appeal bold ili-il tlio following words were not reasonably capable of conveying 
an jiuputaiioii on the phiiiitiil in his profession of a solicitor: “They toll mo 
’he has gone lor thumsands instead of hundi'ods this time “ and “ it seems to be 
a worse job tbun tho other was. bliss A. told me that Mr. D. hod lost 
thousands.” A, L. S.Mrj'tr, br.ll., treated the two expressions as meaning that the 
plaintiff had lost a considerable sum of money. As to the olfcct of imputations 
of insolvency and baiiki iiplcy, see iJauncey v. IMlmvay, aujrra, per Wbioht, J., 
at pp. 443, 414. It in actionable per se to say of a solicitor “Ue is no more a 
lawyer than the devil" {Day v. Uvdlar (1770), 3 Wils, 69); or “ he deserves to 
be struck ofi the roll” {Rhillipa v. Janaen (1798), 2 Esp. 624); see also Oom. 
Dig., tit Action on Cose for Defamation, (D. 24); Bac. Abr., tit. Slander (l^). 
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Buit of a person of atid cuuceniiiig whom (2) a stulojueul in any form i. 

has been mado and published wi&out justification or excuseiiuput- What 
ing that ho lias committed a crime puiiishablo by imprisonment (rn). Statements 
The distinction is not between indictable and non-indictable offences, 
but betweon offences for which a man can be made to suffer Defamatory 
corporally and those for which the punishment is the mere infliction 
of a fine (ii). 

4 (3). _Afl lo libels, see note (/■), (iiiOf P- Banistersifco Com. 

Big., tit. Action uii Ouso for i)L4'uTi]atioii (I). 22) ; Bac. Abr., tit. Slander 
(I).), 4 (3). 01erg3’uioii: As to iieciisations of lucuiitinencc, soo note (/), p. 021, 
ante; as to libels, hf<o note (p), (iii.), p. 031, ante, and fliylnnare v. llarrintjton 
(Liarl) (1037), 3 C. Jt. (.v. R.) i42, (wnero Ihoi'o W'as also n liiurgo of jnisajipro- 
priatiug tbe saui'anionl inimoy). It is actionable jirr m; to siiyof u ticrgyiniin 
that he porforinod divine seivico in a towering passion (ir(f/A;cr v. Urogdin 
(1803), 19 0. B. (a'. fl.) 03). Art to what cliarges ot di'-huiiostj’ rciluct on a 
clergyinaji in hia iJTofession and what do not, sw PemOerton v. Colfn (1847), 

10 ti. ]J. 4(>1. In Jlo])Woofl V. Thorn (1819), 8 C. B. 293, tho plaintiir, a dis- 
aentiiig minisLer, was acuusod by spoken words of having clicalfil his bsotlicr- 
in-law before he had become a minister. Although tlio (Icftndiint had allogi-d 
that tlie pluiiititf was unfit to bo a luinistur by'rotisou of his,alleged former 
misconduct, tlio coiu't bold that the words woro clonily' not actionable per ae. 

Medical men: As to uccusafioiis of immorulJty, see Ayre v. ('ravin (1834), 2 
Ad. & El. 2; Dixim v. i^wUh (JSOO), 3 11. &N. 430, and note (/), p. 021, ante, 
and note (p), (lii.), p. 031, uute. The words “ho is a had character, none of the 
medical men hen* will meet him,” are, senible, uction.'ihln ]>(r se. {itotifhee . 

/><■»«»/(1817), 1 Excli. lt)(t, 203), as iiiipurtiug a want of ncccrtsniy qualificatum 
for a fiurgf'oii iii tho oidinaiy discharge of hi** ja-ofcs-sional duties. It is 
actionable pir an to iiii])iitu to a luedical man tli.it lie is “ no scholar” (Oawdry 
V. Jliyhley (1(532), IJro. Car. 270), or is so di-ticicnt in skill or eui«, that he had 
either cuusud his palii'iits to die, or at least that inquests had been held inquiring 
whether ho had not been the causo of the duiitli of muiij' persons (/ionthre v. 

Denny, supra); seo also Jidsal/ v. JtuaH'd (1842), 4 Man. & G. 1090. Whore the 
words deny that the plaiiitiir is duly qiinlillcd, the iilaintilf must ])rovo lhat ho 
practised lawfully [(kdlina v. (hiinryie (1831), 1 Ad. & JSl. 095); sec also IHrkford 
V. Outt h (1787), cited in Jftiisi s v. Thornton (1799). 8 Term Ecji. 303, 303, n.; uoui- 
pare kimilh v. Taylor ^1803), I Bos. & I’. (N. u.) 190, where the words admit tho 
qiialihcution; and see, fui*tlicr, Bac. Abr., tit. Slander (B.),4 (2); Com. Dig., tit. 

Action on Case for Dofnmation, (D. 23). 

(iii.) Ofliccs: —Soo Alexamkr v. Jenkins, [1892] 1 Q. B. 797, C. A. cited in 
notes (h) and (•), p. 635, ante ; Booth v. Arndd, [1893] 1 G. B. 371, C. A., citod in 
noto («), p. 035, ante. As to libels, see note ( p), (iv.), p. 032, ame. I''or old cases 
illustrating what words have lieou hold to be iiclionablo per ar, sou l!<io. Abr., 
tit. Slander (B.), 3, (1) Peritonain Judicial Offices; ihui. (2) Olliucs of Trust; and 
Com, Dig., tit Action on Case for Defamation (D. 13). Judges; (1). 14), IMeiubei’s 
of Parliament; (IJ. la), Justices of Peace, and us to what words are not. actionable 
per se, (E. 8): (D. 17), Coniinissionors to oxamino Witnesses; (1 >. IS), Hpoeivor; 

(D. 19), Parish Officer; (1). 20), Juryman; (D. 21), Steward etc. As to the 
danger of citing cases of particular words, see noto (<), p. 039, post, Tho class 
of cases to which relief will l>e given fur spoken wuitls where im special damage 
is proved will not bo extended; see Daunrey v. Ifolloway, [1901] 2 Jv. B. 4ll, 

0. A. in James v. Brook (1846), 9 Q. B. 7, the following w'onl'i, “ 1 wiw a 
lottor rospocting an officer of the Leeds police force . . . who lind been guilty* 
of conduct unlit for publication,” were held not to be actionablo per se, 
although spoken of u superintendent of police, the uiiscimdnct not being 
ouniiobtcd with his official character. 

(iv.) Culling: — It is actionable pe»- ae to impute dniiikehness to a soa captain 
when in command of u vessel at sea {hwtn v. Brandwtuid (1804), 2 H. & O. 960). 

(t) See note (e), p. 641, jmt. 

(m) JVebbv.Jieavun (188.3), 11 Q. B. D. 609; JMt v. Scholejiehl (1796), 6 
Term Hop. 691; IleUivig v. Miirkdl, [1910] 1 K. B. 609, per Bray, J. 

[n) IfVfdi V. Beavan, supra, per PoLiooK, B., at p. 610. Tho words complained 
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Skot. 1 . 
What 
Statements 
are 

Defamatory. 

Words which 
convey a mere 
au.spicitm lliat 
phiiiitiil luts 
committed a 
crime or a 
nicra intent 
U>do so. 


1194. Spoken words which convey a mere suspicion that the 
plain tiif has committed a crime punishable by imprisonment will 
not support an action without proof of special damage (o). When 
the words admit fairly of two meanings, the one being an imputation 
of suspicion only, the other of guilt, the sense in whicli they were 
uttered should bo left to the jury (p). But this sense is not neces¬ 
sarily what the defendant in fact intended (g). 


of in that case were thus sot out in the statomoiit of chiiiii: “I will lock 
you’ (meaning tho plaintift') “np in Gloucestor Gaol next weok. 1 know 
enough to put you” (meaning tho plaintiff) “there,” meaning thereby that 
tho plaintiff liad boon and W!» guiLty of having committed some criminal 
offouce or offences. 'A doinuiTor on the ground that to make tlio words actiou- 
ablo the innuendo should luive alleged that tlioy iinputod an indictable offence 
was ovciTulod. Although the wonls “punishable by iinprisoniuout” wore not 
added to the innueudo, the judgment of Pollock, fi., at p. 616, draws tho 
distinction inenliouod in the tost; and the statemoat in his judgment that 
“the passages in Comyn’s Digest” (tit. Action on Case for iJcfamation, 
(D. 5), “ words which endanger corporal punishment,” and (D. 9), “ charge with 
words that subject to an indiclmont”) “arc conclusive to show tliut woids 
which impute any criminal offence are actionablo per <e” must be rood with 
tho following sentence, which draws tho above distinction. In Michael v. 
Hpiera and /'ond, Ltd. (1009), 101 L. T. 352, it was held not to he action- 
ahloper sc to nay of tho plaintiff that he had committed an offence against the 
Licensing Act, 1872 (35 & 3G Viet. c. 94), a. 12, rendering a person guilty of it 
liable to a lino of 10s., on the ground that the offenco chargtui was neither 
indictable nor one for which a person could be made to suffer cor^iorally. lu 
that case it was held that the special damage alleged, that tlie father of tho 
plaintiff (who hod the power to remove) throatonod to remove the phiintiff from 
nis ofBce of director of a limited company unless he could succeed in 
vindicating his character, was insiilDciciit, on tne grounds that no ])OCUiiiary or 
temporal linage was sdlegod to have accrued, and that tho alloged threat was 
not the natural or probable consequence of spoakiug the words. Tho couit 
fuither hold that the imputation faiily constmod could not ho said to amount 
to a chargo of being “ drunk on licensed promisos and uppoaring lu be iiioapnblo 
of tidimg care of himself,” within the licensing Act, 1872 (35 & 36 Viet. c. 91), 
fl. 1, and intimated (as has often been intiniatod iu the case of actions for 
slander) that it is not desirable to expand the number of cases for which 
s'under ticiions will lio without proof of special damage, it has recently 
been held that words imputing that tho plaintiff has boon guilty of a ciimiual 
offence punishable by fine only, but which involves a liability tc summary 
arrest, will not suppoi-t an action of slander without special damiigo {IhUwi'j 
V. Mitehdl, [1910] 1 K. B. 609, Bhav, J., in which cose Webb v. Dmvtm 
(1883), 11 Q. B. D. 609, and Michael v. Spiera and Fond, Ltd., avpra, were 
considered). 

(o) Tmer v. Mmhfard (1851), 6 Exeb. 539 ; Simnvom v. Mitchell (1880), 
6 App. Gas. 156, 162,1’. G. * 

(p) Simmona v. Mitehdl, aupira, at p. 162. In Dainea v. Hartley (1848), 
3 Exoh. 200 (approved in Simmona v. Mitchell, aupra, atp. 163), it was expressly 
rulodthat a witness may not be asked with respect to spoken words in a slander 
case merely “ What did you nnderstand by those woius ? ” But the question 
“ Was there anything to prevent the words'from conveying the meaning which 
ordinarily they would convey ? ” may be pub, and if it appears that there was 
something, the question may then be put “ What did you uu^stand by 
them? ” [Dainea v. Jlartley, aupra, per POIXOOK, O.B., at p. 206). 

(q) “ A person charged with libel cannot defend Itself by abdwing that he 
intended in his own breast not to defame, or that he intended not to defame the 
plaintiff, if in iaot he did both" (Hulion (E.) ib Oo. y. Jones, [1910] A. 0. 20, 
^ Lord Losebttrn, L.O. ut p. 23). The same principle applies to slander 
[compare Hanhinaon v. Bdhy (1847), 16 M. & W. 442, as to the unmateriaUty of 
the secret intention of the roeaker, and Read v. Andiridge (1834), 6 0. ft F. 308, 
Ml to lecrat remvatioos of the speaker). 
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It is not actionable per se to impute to the plaintiff a mere 
intention or inclination (r) to commit a crime, but it is actionable 
per se to impute an attempt or solicitation to commit a crime which 
is itself a crime punishable by imprisonmciit (r). 

1195. The words must primd facie be understood by the court in 
the same sense as the rest of mankind would ordinarily uiidertiland 
them (s). Tlie question for the jury is whot meaning in the circum¬ 
stances of the particular case the wordrj conveyed to the hearers (/). 
It is sufficient if they impute that the plaintiff has committed a 
crime punishable by imprisonment although the language used is 
])opu1ar, and although the exact crime is nut specified (a); and, if 
the guilt of the plaintill be imputed, it matters not that the charge 
be made in an oblique way or by way of question or conjecture, or 
by an epithet, or by way of report or exclamation (/j). 


Sect. 1. 

What 

Statements 

are 

Defamatory. 

Words must 
primafaeie 1 * 
understood 
liy coni t OB 
iiianlciml 
would uodoT* 
btaod them. 


(») II. V. ticoJUhl (1784), Cnld. Mupr. (’a«. .307, ;/cr Lord Mansi'IELU, 0.J. ; 
Iluinaun t. Hirullun (1800J, 4 Ksp. 218. (Itliorwise in the case of treason; for 
the intent is li'ou&on (('om. Dig., tit. Action on Ca.fO fur Defiunation (D. 1). 

(fi) n'do/f/ol/i V. Muulows (1804), u Eiist, ■103; Culeman v. Goodwin (1782), 2 
B. & C. 285, 11 .; S. U., sub nom. Colman v. Godwin, 3 Doug. (ic. n!) 90). 

S Hence it is often misleading to cite <ms(;s to show what words huTO been 
to be and what woi ds havo boon held not to bo defniuatoiy or actionable 
ji r av; soo Lhiotiifie Co., l.td. v. iSritish Kiiifnre Tiiim-sittiwj Mmhme Co., fAd. 
(1889), 81 L. T. 0.11, 11. L., per Loi^l IIalsbuuy, L.C. Secondly, in 
coiisidL'i'ing tho old eg., those collucUsl in Com. Dig., tit. Action 

on th(‘ (liiso lor D(‘f.iniation, it miixt bo rciiiemhered th.at some (a*iTn 08 , 
e.g., ns to witclios and ]iU]>ibl..^, are no longer ernues, and that, on tho other 
iiiiiid, coitnin forms of fraud and dislionesty aro now stiitiitory crimes. 
Tlimlly, the doctrine that words ino to bo const mod in nnftcn'e smuh ha.s boon 
long exploded {Hohvtla v. Camdrn (1897), 9 East, 93, }i(t Lord ELBKXBOROUon, 
t3.J.). i'oui Ibly, tliut tho moaning of many English words has changed. Lastly, 
by tbo (.'omniuii Law Proccduro Act, 1852 (15 & 10 Viet. c. 70), s. 01 (now 
rupculod, but still ach'd on in practice), it was enaotod lliatin actions of libel and 
slander the pliiintitf shuiilil be at liliorly to aver th<at the words or mattor com- 
plainod of wore used in a dofuinatory sense, specifying suidi defamatory sense 
without any piefatoiy averment to show how such words or matter were used in 
thill, sonso, and that such nveiuionl should be put in issue by tbo doniid of the 
allogeil libel or slander; and where tho woids or matter set forth, with or without 
tho alleged luouiiiiig, showed acuiisouf action, tho dcclar.'ition, now tho statement 
of claim, should bo suiricient. For pleading geneiiilly, see title Pi.>:A91NO. 

(a) Thus it was hold aotiouiiblo per ae to say, “ i’ou havo committed an act 
for winch 1 can transport j'oii ” (Curtis v. Curlia (1834), lO lHng. 477,478); 
ami to say, “ S’ou liavo done tliiiigB with the company for which you ought to 
be hanged, aud I will havo you hanged bofoio tlio Ist of August” (b's-aiicia v. 
Jlooac (1838), 3 M. & >Y. 101, iu which case rAiiiWi, B., held that tho innuondo 
“ iiicruby meaning that the plaintiff had been guilty of iclouics ininishablo by 
law with dentil by hanging ” was not necessary); sec also IVebb y. Beavan 
(1^3), 11 U. B. D. GOO. An action lies for s.ijmg of tho phiiutiiX that “ he is 
a relumed convict ” (Fowler v. Jhmlneg (183S), 2 Mood. & E. 110). As to tlie 
words ” convicted felon ” and " folon editor ” contained in a nowspupor article, 
iind IIS to wlial amounts tu jusliiieation, see Legman v. Latimer (1878), 3 Ex. 
D. 352, 1-. A. By tho Civil llights of Convicts Act, 1828 (0 Geo. 4, o. 32), 
s. 3, a person convicted of felony after enduriug the punishment is iu law no 
longer a folon (Legman v. Latimer, supra). See also Cuddington v. WVhina 
'1G15), Hob. G7, 81, supported by Searle y. ir»/ha»i4 (1618), Hob. 288, 293; 
und oy 2 Hawk. B. C., ch. 37, approved in Legman v. Latimer, supra, at 
pp. ;t56, 358. 

(b) Seo the illustrations under those headings iu Com. Dig., tit. Action on the 
Case for Defamation, (E.}, and p. 651, post. As to what wor^ aro and what 
words ai-e not actionable per se, see ibid. (D.), (F.); Bao. Abr., tit. Slender (£. 1), 
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bkct. 1, 1196. The remaming classes of statements actionable per «e, 

What ninnuly, imputations that a person is suffering from a venereal 

Statements ___ 

ATB 

Dflfamatnnr to tlio observations in note (i), p. 639, ante. As to the law rclntingto tlin 

* innuendo before 1852, seo the note of SorjenutWilli-inis to Cta/t v. Hoite (1669), 

(iv.) Tmpiita- 1 Sauiid. 21U b, n. (3); 1 Wins. Snund. ])p. 3M it *«>/.; and as to tho ofli-ct 
tion of of tho Common Law l’r<icediiro Act, 1852 (^15 & 16 Viet. c. 76), s. 61, see tbiiK, 

venereal p. 319, n. (k), of .Sir K. Vaughan WilHains, As to tho jiroseiit law of 

dfccase. innuendo, sen pp. 61i7 et aeij., post. Tho following moro recent cases, in addition 

to those ali-Oiidy eited, illustrate the priuciiilos relating to imputations of eiimo: 
— rn general: tho jury will properly consider tho wholo of tho conversation 
{Hhiplry V. Totlhnnier (1836), 7 (!. & P. 680; 7'liompaon v. JJerminl (1807), 1 
Camp. 48; Cristie v. Uowtll (1790), Poako 4, where tho transnotion was a mere 
broach of contract).' Dishononty and fraud: it is not acUonublo, per ae, though 
it is dofamatory, to impute that a person is a swindler or a villain, or dishoiiost 
or fniudulont, if an offonce is not imputed which is punishablo by imprisoninont 
or if tho imputation is not actionablo as relating to tho plaintiff m the way 
of his trado. Seo tho cases cited at p. 620, mi(c. In tho following cases it 
was held that the woids complained of were not actionable iirr «c .■ “welshor” 
{BtarJman v. Itryavt (1872), 27 L. T. 191, where the innuendo was iii...uffieionl); 
"blackleg” ^Jiiirnett v. ..If/i'n (1858), 3 11. &. N. 376, Mautin and llaiMWKi.r., 
UP., dissenting); "he has dorraudod amealnian of a muii horse” {/{ir/mrihmi 
y. Allen (1774). 2 Chit. G57); " hia shop is in tho market ” {Iind v. Tatiiell ilS80), 
43 L. T. 507, whero tho innuendo alleged in tho pleading was not supported by 
the evidence); "you arc a regular prover iindor l).inkriiptoiOj” {Aiii;lc v. 
Alexander (1830), 7 Bing. 119, J'jX. Ch.). Larceny and tho liko: in ifihhif v. 
Tomlins (1833), 4 Tyr. 90, the jury found tliat iho following words did not 
impuio a felony: “ You are a bloody tliiof. Who stole P.’s pigs? You did, 
you bloody thief, and I can prove it; you iioisoned them with iiiustei-d and 
brimstono” ; and generally speaking an adjective prowdiiig the wonl " thiel ” 
takes the sting out of tho accusation. But if one calls aiiotluT a thief together 
with other iiauics of general abuse, ami, no ovidonce being giv<>n to explain in 
what sense the word thief is used, tho jury finds for tho ]iluir.iill', the court will 
not set aside the verdict (/Vm/oW v. )\'c.->tiide (18061, 2 Bos. & 1*. (x. u.) 335). 
It has boon held uutionablo per ae to say of tho plaintiff, " Jlo is a ilncf and 
robbed mo of iny bricks” {tiloivman v. Dutton (18.11), 10 Bing. 402); “You 
robbed me, for I found tho thing you Itavo done it with ” {Itmcrhffe v. Kdnnmda 
(1840), 7 M. & W. 12); " lie rohoed John White” {Tomlinson v. Ihiiihbnnk 
(1833), -I 11. & Ad. 630; and see note (/a), i»p. 647, 648, ^W). " lie was put mi iho 
round house for stealing ducks at Crowluiid” {Ikaror v. Ihde^ (1766), 2 Wils. 
300); ‘‘You’re a thief and robbed J t). of his iiioiioy” {Alkinson v. Snt'ton 
(1854), 3 W li. 14). It was held not actionable to say of a chuichwarden 
who had the possession of boll-lopos, " Who stole the parish Ixsll-ropes ? ” 
whero tlio innuendo was tliat the plaintiff, whilo churcliwuiilun, had stolen 
the parish boll-ropes, which the court hold imported that the plaintiff luul 
been guilty of larceny, which, having regard to his possobsiun, was impossible 
{Jackson v. Adams (1.83.5), 2 Bing. (sr. c.)_402) ; and it is not aciioiiablo )«?• 
to say of n man that he hai mbbed his wife, uiiloss the wonls allege that 
the plaintiff was living apart from, or loaiing or desorting, or about to louve 
or desert, liis wifo, wliich would bring the cumo witbiii the Marrieil WoujmJs 
P roperty Act, 1882 (15 & 46 Viet. c. 75), s. 12 {/.nnon v. Miminons (1888)^7 
I/j J. (o. II.) 260). ]t was hold not actiuiialdu jiec ae to say, ‘‘She secieted 
1«. (ill. under iho till,” stating, "Those are not- liincs to he robbed” {Kell;/ 
V. Partinylon (1833), 4 B. & Ad. 700). As lo^a clrirgo of itjcciviug stolon 
.goods, w»o Alfred v. Farhw (1846), 8 Q- B- 851. A iiowsp.aper sotting out 
a conviction for "bird-liming” and describing tho process of *'binl-liming" 
spoke of the operators as " thieves.” The plaintiiTs, who ailiuittcd Ihoy had 
Doen convicted, sncd,*and by tho inimcndo said that tho article iinpiitod that 
thoy hod been guilty of theft; hut it was held tlmt tho article would nut bear 
the innuendo {fnmpbell v. Ihirhie. ife (Jo., Jfay v. Jhlclne ifc i [1907 ] S. (J. 1097)-. 
Porgery: it has been hold actiouuble per «to say of the plaintiJi "You aro 
a rogue, anil I will prove .lou are a roguo, for )i)U forged my name ” {Jmea v. 
fferne (1759), 2 Wils. 87); but not to say " £ will take him to Bow Htreot/m 
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diseaBe (c) and imputations of adultery or unchastity to a woman 
or girl (d), require no further illustration. 

Sect. 2.— The Meaning of the Statement. 

Sun-SECT. 1.— Tiitrodnctorjf. 

1197. It is necessary for the plaintiff in an action of libel or 
slander to show that the statement of which he com2)laius was made 
and published of and concerning himself (e), and that it was 
defamatory of the plaintiff himself within the meaning of the pre¬ 
ceding definitions (/). But no words are so plain that they may 


acharfjo of foTRery,” without an innneinlo cliiirjrinG; the plaintiff with felony 
{Harrison v. King (1S17), 4 Price, 40, Ex. Ch., (iiuns, C.J., ciiin^ H'ocxi v. 
Merrick (1627), 1 Itoll. Ahr. 73, pi. 21, and Poland v Mason (1019), llob. 306, 
326). See also tlio cason cited in the note to Harrison v. Kinq, supra, as 
i-eported 7 Taunt. 431, 432. J'\)r tho case of an advertisement which was held 
insuHiciont to charge the plaintiff with forgery of a bill of exchange, at le!i«<t 
without an innuondo, boo Sfockletf^ v. Clemevt (1827), 4 Bing. 102. liigainy : as 
to what amounts to a charge of bigamy, soe lleming v. Jhwer{\Sl2),X0 M. & W. 
504 (action for slandering the wife of tlio plaintiff). Murdor and manslnughtor: 
BOO Peat-e v. Oldham (1775), 1 Oowp. 275; Ffird v. Primrose (1612,4), 5 Dow. & Ily. 
(k. B.) 287, whero tho following words wore held actionable, “ ho” (the 
plaintiff) “ muitlercd bis (ii'bL wife, that is, he administei'ed improper modicineB 
to her for a ccrlaiii complaint, which was the cause of her death.” Perjury: it 
is actioiiiiblo per se to eay (it tho plaintiff that ho was perjured (Holt v. Srhuh fii-ld 
(1790), 0 'I’oriu Hop. 091), or that he was undor a charge of a prosecution for 
perjuiy. and that tho Attomcy-yencral had given directions to jiroHOcute the 
plaintiff for perjni-y {Roberts v. Camden (^1807), 9 blast, 93); hut it is not action¬ 
able per fle merely to say of another that bo is forsurom {Holt v. hcholejidd, 
supra ; Hall v. W<xdon (1820), 8 Dow. & Uy. (k. li.) 140), unlrss it is shown that 
the words wore spoken witli reference to somo judicial jmifoodiiig in w'hich the 
plaintiff hod been sworn {Holt v. Srholefield, snjtra). Embo/Klement: for a case 
wlieie it was held that tho plaintiff was not a jiorson amenable to a charge of 
mnbcsizloment, soo lViHiums v. SMt (1833), 1 Or. & M. 676. ISlackniuiliiig 
action : it is actionable per se to impute that the plaintiff has brought a 
blackmailing action (ilfarAs v. Samuel, [^1904j 2 K. B. 287, 0. A.). 

(f) See note (Z), p. 621, ante. 

hi) See note (A‘), p. 021, fiKtf. 

(e) It is no defence tlial tho dcfondaiit tlid not intend to defame tho plain¬ 
tiff, if reasonable peoplo would tliiuk tJie liiiigiiago referred to ibo plaintiff 
{HuUon {K.) rf- Co. V. Jones, [lOlOj A. 0. 20, where it was sug- 
gcatod by Ijord Louebubn during the argument that tho qncstiou is 
not who was meant, but who was hit. Soo also Harrison v. Smith (1809), 
20 L. T. 713; Latimer v. Western Morning News Co. (1871). 25 L. T. 44; 
Ciison V. A'eons (1889), 23 Q. B. D. 381. As to •the nght of a meinbur of 
a class of persons described generally to bring an action of defamation, sou 
Ls Funu v. MahomMM (1848), 1 H. D. Uas. 037; compare WcMsg v. Healey 
(18^, 7 0. B. 691, Ex. Ch.; and contrast A'aafieood v. Holmes (1858), 1 F. & 
F. 347. The plaintiff must satisfy the jury that the statement reforroa to him. 
As to the use of asterisks, seo liourke v. irarren (1826), 2 C. & P. 307. As to 
the importance of Ufling the words “ of and concerning” both in indictments 
and statements of claim, see R. v. Horne (1777), 2 Cowp. 672, H. L.; R. v. 
Alderton (1766), Say. 280, cited in R. v. Home, supra, per Db Gjuey, O.J., at 
P..686; h. V. Marsden (1815), 4 M. & S. 164 ; Johnson v. Aylmer (1000), Cro. 
Jac. 126; Lowfidd v. Bancroft (1732), 2 Stra. 934; Crafty. Boite (1669), I 
Wros. Saund. 310, 316, n. (h), citing Clement v. Fisher (1827), 7 B. & C. 459; 
Jnties V. Stevens (1822), 11 Ihice, 233, per Woou, B., at pp. 276, 277; Hally. 
BlanJy (1827), 1 Y. &. J. 480; and see note («), p. 657, pact. The words are 
never in practice omitted now from the pleading. 

{/^ For the definitions, see p, 006, ante. 


Sect. L 

What 

Statements 

are 

Defamatory, 

(v.) Impnta. 
tion of 
uuuhastity. 

Burden of 
proof on the 
issue 

(i.) whether 
the statement 
refers to the 
plaintiff; and 


W.b.—XVIH, 


V 



642 


LiBEii AifD Slander. 


Sect. 8. 
The 

Meaning 

of.the 

Statement. 

(ii.) if 80 , ia 
defamatory 
of him. 

Beoouneto 
the intiueado. 


not be published in connection with such circumstances, and to such 
persons knowing those circumstances, as to convey a meaning very 
ditferent from that which would be understood from the same wor^ 
published in different circumstances (t/). It follows from the 
words being construed in the light of the circumstances, and not 
necessarily literally, that it is not essential that the plaintiff should be 
named in the statement (h), nor that the words should be defamatory 
of the plaintiff in their primary sense. 

1198. On the issue of publication of and concerning the plaintiff, 
it is enough if the plaintiff be sufficiently referred to so that 
reasonable persona to whom the statement is published would apply 
the statement to the plaintiff, and for this purpose recourse may be 
had to the innuendo pointing out the plaintiff as the particular 
individual to whom the statement applies in its natural meaning (i). 


(?) owZ Counties Bank v. Ileiify (1882), 7 App. Caa. 741, per T,OTd 

BLACKBiraN, at p. 771. Hee also River JVear Vommiasiuners v. Adamson (1877), 
2 App. Cas. 743, per Lord Blaokbuhn, at p. 763, citing notes to Crn/t v. Boite 
(1669). 1 Wins. Saund. 310, 315; see note (5), p. 639, ante. As to the conse¬ 
quent danger of citing cases as to the meaning of particular words, sco note (f), 
p. 639, ante. 

(h) he Fauu y. ilfa{rom«on(184S), 1II. L. Cas. 637, citednoto fe), p. 641, ante; 
compare Merffwether y. Turner (1849), 19 L. J. (c. p.) 10, Ex. Cn. As to using 
asterisks and initial lettein, see note fe), p. 641, ante. Whore a lihol on its face 
does not expressly refer to the plaintill, some extrinsic evidence must be givoii 
in order to connect it with the plaintiff {Fourud y. Fearson, Ltd. (1897), 14 
T. li. E. 82, 0. A.). 

(») Jones V. Iliaton (B.) «fc Co., [1909] 2 K. E. 444, C. A., per FAnwBT.L, L.J., 
at p. 477 ; Le Fanti y. Malcommm, supra, at pp. 664, 668. In Hidton (B.) ib Co. 
y. Jones [1910] A. C. 20, Lord Loakbdun, L.G., said, at p. 241, “If the 
intention of the writer be immaterial in considering whether the matter written 
is defamatory, I do not see why it need be relevant in considering whether it is 
defamatory of the plaintiff *’; and, during the argument, he suggested that the 

a uestion is not who was meant, but who was hit. This appears to conflict with 
iie following passage from the judgment of Farwbli., L.J. (S. C. [190l*], 2K.B. 
at p. 481): “ Tho libeller is not liable to the plaintiff unless it ia proved that the 
libel was aimed at or intended to hit him; tho manner of proof being such os I 
have already stated. If tho liliol was true of another persou and honestly aimed 
at and uileiided for him, and not for the plaiutiff, tlie latter has no cause of 
ootiuii, although all his acquaintances may fit the cap on him. It this 
were not so, no nows])aper could ever vouture to publish a true statement 
of A. lest some other person answering the desciwtion should suffer 
thereby.” But it seems to follow froin the judgment of I^rd Lorebubn that, 
in the case put by FarweILl, L.J., if the frioiids and acquaintances of the 
plaintiff may reasonably fit the cap on the plaintiff, tho writer would be liable to 
tile plaintiff if the jury find that the plaintiff was hit, although the defec^nt 
also nit, and honenly intended to hit, another mrson. The intention of the 
writer is immaterial according to the decision of the House of Lords, and it will 
henceforth be prudent for writers to use such exclusive descriptions of persons, 
real or fictitious, when they ore using defamatory words, that reasonable men 
may not apply them to persons whom the writer did not intend to describe. 
The facts in JoTiea v. Hulton (A'.) tfc Co., ewpra, were as follows:—^The defen¬ 
dants, owners and jiublishers of a newspaper, published in on article, whk^ 
purported to deal with actual facts and not mere fiotion, defamatory state¬ 
ments of a person believed by tbo author of the article and the editor to be a 
fictitious pei-Bonage with an unusual name, “ Arteinus Jones.” The name was 
that of the plaintiff, who was unkaow:n_ to the author and the editor. In an 
action for libel it was admitted that nmteer the writer nor the editor nor the 
d^fepdants inteoded to defame the plainiiiT, but evidence was givep by his 
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pTotided the words complained of could mean or inclnde the 
plaintiff and there is evidence justifying such an inference. 
The defendant cannot he heard to say on this issue that he did 
not intend in hie own mind to refer to the plaintiff contrary to the 
true meaning of his own words as interpreted by relevant surround¬ 
ing circumstances. But it is open to the defendant to prove the 
surrounding circumstances, so as to show that although the words 
appear to refer to the plaintiff, that is not their true intent and 
meaning (k). The question of importance on this issue is,—did the 
statement as published bit the plaintiff ? (2). 

So, likewise, if the statement applies to the plaintiff, the burden 
is on the plaintiff, or the defendant according as tho words do or do 
not require an innuendo, to show the actual meaning of the statement 
as interpreted in the light of the circumstances of its publication, 
and it is open to the defendant to show tliat the statement so 
iulorpreied is innocent; but the defendant cannot convert a 
defamatory into an innocent statement by showing that he did not 
in his own mind intend to convey a defamatory meaning. The 
question of importance on this issne is, Did the statement as 
published of the plaintiff defame him ? {in). 

1199. In order that the statement complained of in an action of 
libel or slander may be construed or interpreted, it is essential that 
the actual words, and not uiorcly their substauce, should be set forth 
verbatim in the statement of claim (u) or indictment (n), and proved 


frienda tlint they thought the article referred in liitn. On appeal by tbe 
dofeudanta frum a verdict and judgment for the plaintiff, it was held by the 
Court of Apiteal (liord Alvusustonb, C.J., and L.J., b’LBTtruEii 

MouL’roN, L..T., dissenting) that the plaintiff was entitled to succeed ( [1009] 
2 K. B. 444, 0. A.) ; and on appeal to the lI>iuao of Lords (Lord Louedubit, 
L.G., and Lords A'J'KIBSun, Qukeu,, and Shaw of DvNXi'KBAiLTn'E) this 
decision was alUrmod, luh ntm. llultou {JC.) (f- Vo. v. Jtnica, [1010] A. C. 20. 
liords Atkibson and Gokell {ibid., at p. 25] concuiTed substuntially wi& 
tho judgment of Fauwell, L.J., in tbo Court of Appeal as well as with 
the judgment of Lord JiOKEBUitN, L.O. Tho question is whether reason¬ 
able men in all the circumstances of tho publication apply the statement to 
tho plaintiff. If so, it is published of and cuucorniug the plaintiff, no matter 
what the intention of the writer in his own mind may have been. If 
the statement complninod of appeared in what was apparently a work of 
fiction, tho plaintiff would rciiuire very strong evidence to supportiiis case. As 
to the iniontion of the defendant and as to the inf‘.aning and use of tho words 
“ of and concerning ” the plaintiff, see note (e), p. ante, and the cases theiw 
citod. 

(k) Jones v. Jlulton {E.) ik Co., [1909] 2 K. B. 444, per Eabwelx., L.J., al 
p. 479. The test is what reasonable persona to whom the words were published 
would understand them to moan in the circumstances of tbe particular case. 

(2) See note (t^, p. G42, ante. 

(m) On this issue it baa always been recognised that the intention of the 
defendant cannot override the meaning of the words as interpreted in the light 
of the circumstances of the publication; see notes {g) and (t), p. 642, ante. 

J^u) Tbe Common Law I’rocediue Act, 1862 (16 & 16 Viet c. 76], g. 61, refers 
to the “ words or mattor set forth ” (see note (f), p. 639, onfe). By the old rules 
of pleading tho actual words were required to he set forth in the declaration or 
induotment, and this is stiU the law (Capital and (hutUies Bank v. Henty (1882), 
7 App. Oas. 741, per Lord Blaokbubn, at pp, 771, 772, citing Bradlamh v. R. 
(1878), 3 a B. D. 607, 0. A., and Barrie v. ITam (1879), 4 0. P. D. 126). 
See ElM Zendbio v. AateU (1796), 6 Term Bep. 162 s 1 V<nh2 v« Brawn (1816), 1 
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41 the trial (o). It is not sufficient for a witness to depose to the 
substance of the statement, or to the impression made on his mind 
by a conversation (p), or the reading of written matter (y); for 
otherwise the witness would usurp the functions of the judge and 
jury (?•). 

1200. The defendant has a right to have the whole of a 
publication read, from which extracts are set forth in the statement 

Miirsh. .122; Writjht v. Glementa (1820), 3 B. & Aid. fi03; Ouisole v. Mathm 
(183()], 1 M. & \Y. 496; and Solumon v. fMwson (1846), 8 Q. B. 823, citod in 
notes to Craft •V. Duite (1669), 1 Wins. Saiinil. 310, 311, n. (n); aoo also Cook v. 
Cox (1814), 3 M. & S. 110; U'eat v. ;8>nitA(183G), 4 Dowl. 703). But where the 
phiintifr set forth in his declaration the actual words of which he complained, 
which were contained in a letter, and omitted to set forth the rest of tho letter, 
which had no beai-ing on the natuie of the imputation and dvl not in any degree 
idlor its miality or eifact, it was held that the omission was n't a ground of 
xaTvxntio (lii'therfiird v. Evans (IHjiO), 6 Bing. 431). Compare Bovrkey. Warren, 
(1826), 2 0. & t*. 307; and Hiukiiigham v. Murray (1826), 2 0. & P. 46 (whoro 
the coutonts of a libellous index wero sot forth without insetting the article 
therein referred to). In Huundtra y. Bate (1856), 1 IT. & N. 402, where tho 
declaration set out the purport of tho libel, tho judgo at tho trial properly 
allowed it to be amended by inti-oilucing a letter alleged to contain tho libel 
followed by the wonls “meaning theioby” before the libel charged in tho 
declaration. As to amendment, see further It. S. 0., Ord. 28, r. 1, note (»), infra, 
note (.r), p. 645, /‘csf, and note (o), p. 618, post. As to the nile, making it inoum- 
beiit to set out tho wonls complained of, being applicable to iiidictincnts ns 
well as to statomouts of claim, boo Bradlauyh y. 11. (1878), 3 (i. II. J). 607, 
G. A., and the cases there cited, and note ( p), p. 741, As to it being now 
nniicuessary to set out tho obscene passiges in any indictmout or other 
judii'L'il proceeding against tho publisher of any obscouo libel, seo tho Law of 
Libel Amendment Act, 1888 (61 & 52Yict. c. O'!), s. 7; and noto(, 7 ), p. 737, posf. 

(o) M'Connell v. M’Kenna (1860), 10 I. G. L. B. 611; Armitayey. Dmster 
(1786), 4 Doug. (k. n.) 291. An allegation of words spoken afllrmativoly is not 
supported by proof that they were spoken by way of intorrogatoiy {Barnes y. 
UoUoway (179{»), 8 Term Bop. 160); nor is ap allogiitioii of words spoken to the 
pluiutifi in tho second porsoii suppbrtod by proof of woid.s spokon of him in bis 
prcfloncoin tho thiid person (»S'ta»«ard v. Harper (1829), 5 Man. & Ey. (k. b.) 
206). The words “ Ilancnck's wife is a great thiof, and ought to have boon 
transported seven ycini-s ago,’’ are not supported by pi oof of the speaking of 
the words “ Hancock's wife is a damned bad one; she ongbt 1 1 havo been 
transported seven yoara ago’’(//imeocA v. Winter (1816), 7 Tannt. 204: there 
was no innuendo in that case). Worsls spoken at dilleront times havo been 
hold to be admissible in evidence on one count {Charlter v. Barret (1790), 
I’eake, 32 [22J). But the plaintiff will, subject to leave being riven to amend, 
be bound by bis particulars. The court in Camjield v. Bird (185^, 3 Car. & Kir. 
66, refused to amend when ft was of opinion that the defendant did not mean by 
the woids as proved to imply a slandorous charge. But the question is not 
what the defendant meant, Wt what tho words as proved meant. The proper 
time to apply to amend tho statement of claim, where there is a variance 
between the statement of claim and the proof, is at the oonolusiun of the plain, 
tiff’s cose, though there is jurisdiction to allow an amendment later Utainy y. 
Bravo (1872), L. B. 4 F. G. 287, 298; see B. S. 0., Onl. 2S, r. 1). The powers 
of amendment are now very wide (see B. S. 0., Oid. 28, r. 1). As to amendment 
generally, see title Pl.'EAumo, 

(p) Harrison y. Uewiyton (1838), 8 0. & F. 708, 

(y) Eainy y. Braih, sujra, where, tho defendant having destroj'ed the letter 
containing the words complained of, it was held that secondary evidence of 
its contents was admissible, but that tho actual words as laid must be proved. 
As to the admission of secondary evidence, seo title ijiviBEiiOB, Yol. XIII., 
pp. 422, 618 etseq. 

(r) Rainy y. Bravo, supra. i. 



Part It.—Tu® STATEMENf* 

of claim (s). If the words as set forth in the statement of claim are 
materially qualified by evidence of words not contained in the 
statement of claim, it is a “ variance,” though the words as qualified 
are still defamatory (t). It is, however, sufficient for the plaintiff 
to prove part only of a sentence set forth in the statement of claim 
if the ]-emainder does not qualify the part proved, and the part 
liroved is intelligible of itself and actionable (m). So where the 
statement of claim sets forth distinct allegations of slander, the 
plaintiff is entitled to a verdict on those which he establishes (r); 
but whore the whole of the statement as set forth in the pleading 
constitutes one charge, the whole must be proved (w). 

The court or a judge may at any stage of the* proceedings allow 
either party to alter or amend his indorsement or pleading in such 
manner and on such terms as may bo just, and all such amendments 
must be made for the purpose of determining the real question in 
controversy between the parties (r). 

Sus-Sect. 2.—The Innuendo. 

1201. A statement is primd facie defamatory (y) if the words in 
their natural and primary sense, that is, in their plain and popular 
meaning, are defamatory (u). A statement ivinulfacie defamatory 


(s) Cooke V. 1/ifi/hts (1S2-1), Ity. & Ai. 112. Iii uii aclioit for libol contained 
in n Tiew^papor the ilcfendnut can insmt on hnvin;* read as part of the plaintiff's 
caHO auotlior part of the same newspaper reforr^ to in the lil)cl complained of 
{Tnoi'nton v. Hlv/then (1837), 2 Mood. & R. 4.5). Hut in Durby v. Ousetey 
(l8o(j), 111. & N. 1, where the plaiutiif had given in evidoiice, on the question 
of inulico, a paragraph in a sulxsequont newspaper containing similar imputa¬ 
tions, it was hold that the defendant was not entitled to have road, as part of 
tho plaintiil's case, a paragraph in that newspaper having no reference to 
the other paragraph ; see also Iledlry v. Barlow (18tio). 4 F. & F. 224, per 
CoCKDUiiN, C.J., atp. 227 ; Bolton v. (/Brieu (1885), 16 fj. K. Tr. 97. In an action 
hy an author for an alleged libel in a criticism of his book, there being nothing 
in the liliel which did not relate to tho hook, and the only question being 
whether the criticism was fair, tho defendant can insist on the whole hook being 
put in as pait of the pluintilFs case (Btrauss v. t'raucie (1866), 4 F. & F. 939). 
As to the right of the defendant to adduce evidence to explain the meaning of 
the words as distinguished from his own intontion, soe<7on» v. IJulton {K.) ife (-o., 
[1909] 2 K. B. 444, U. A., per Fakwell, L. J., at p. 479. 

(f) Rainy v. JJravo (1872), L. R. 41’. C. 287 ; coinpaio Bovrke v. JParren (1826\ 
2 & V. 307. 

(n) Orpwood v. Barkea (1827), 4 Bing. 261. If, however, a man wore to say 
" You ai'e a thiuf, for you stole a woniau’s heart,”dthe latter words, as explaining 
the meaning of the charge, could not be omitted (ibid., per Pauk, J., at 
p. 263). 

(n) Flower v. i*oib'y(1796),2 Esp.491 ; compare Compagnony. Martin (1771), 
2 Wm. Bl. 790. 

(w) Flower v. PedUy, enpra. 

(ar) R. S. 0., Ord. 28, r. 1. See also note (n), p. 643, note (o), p. 644, ante, 
and note (o), p. 648, post; and title PLEAnmo. As to terms, see Zenohio w. 
Jxte/l (1795), 6 Term Hep. 162; Jaeoba v. Schmaltt (1890), 62 L. T. 121. 

(y) In tho text the word “defamatory ” includes “actionablepn* se." 

(«) WodhuAh T. Meadows (1804), 3 East, 463; Cdman v. Godwin (1782), 3 Doug. 
(k. b.) 90. See notes (e) and (k) to Craft v. Boite (1669), 1 Wms. Saund. 310, 
313 et aeq., 319 ei aeq, “ In construing the words to see whether they ore a libel, 
the court is, when nothing is alleged to give them an extended sense, to put 
that meaning on them which the words would be understood by ordinal^ 
persons to ” {fhpiM and Cmmiiea Dank v. Henty (1882), 7 App. Caa. 741, 
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is primd facie defeimatory of the plaintiff if the words specify the 
plaintiff as the person to whom they apply. 

1202. The statement of claim will not disclose a cause of action if 
the words complained of as therein set forth are not piimd facie 
defamatory (b) of the plaiuLiiT, unless ho by his statement of claim 
assigns to them a meaning which is defamatory of him. 

1203. An iiiiiuondo is an explanatory averment in the statement 
of claim defining the meaning which the plaintiff assigns to tlie 
words complained of or Bi>ecifying the plaintiff as the person to whom 
they apply (c). 

The plaintiff is lit liberty, in actions of libel and slander, to aver 
that the words or matter complained of were used in a defamatory 
sense, specifying such defamatory sense without any prefatory 
averment (d) to show how such w'ords or matter were used in that 
sense («). But though no such matter of inducement need now bo 
stated on the record, yet without some evidence of facts which, when 
connected with the words complained of, would justify the meaning 
imputed to them, a case ought not to go to the jury (/). 

1204. If the words sot forth in the statement of claim are 
facie defamatory of the plaintiff, the statement of claim will show a 
good cause of action in this respect, though no innuendo ho 


prr Ix>nl BLACKlUTiiii, at p. 772. 0om])aro Ifarvei/ v. French (1832), 2 Tyr. fl8S, 

(‘h. (reading heading of paragraph with thoreat of it in tlio natural meaning 
of tho wonis: rejection of innuendo as Bur])lu.sago), approved in Wakletj v. 
Ueahy (1849), 7 0. B. 591, C05, Ex. Oh. (whore the question was whether tho 
words without an innuendo were actionable). It is sufficient for a jduintiif 
who complains that he has been libelled in a newspaper article to show that the 
statement would convey a defamatory meaning to tlie ordinary reader reading 
it as newspaper articles usually are I’ead, although a difl'ereut meaning might 
njjjjcar from a critical rciwling of the ai-tielo {Jiunter v. Ferifmon <fe Co. (1906), 8 
P. (Ot. of Sess.) 574). "Where words adnut fairly and in their natural s'^nse of 
two meanings, tho sense in which they were uttered should he left to tho jury 
(.StmmoiM T. Mitchell (1880), 6 App. Oas. 156, P. 0.). Whore a defendant imputed 
ingratitude to the plaintifl tho latter succeeded, though tho facts on which the 
imputation was based did not support it (Cox v. Zee (1869), L. R. 4 hlxch. 284). 

(5) An innnoudo is noccssaiy not only where tho words are not dolaniatoiy 
in Uioir ordinary sense, but also where they have no meaning at all in ordinary 
accoptntiou {Jinwlinye v. Nnrlmry (1858), _1 P. & P. 341). 

(r) Whore a libel was set out which did not appear on its face to refer to tbe 
plaintiff and there was no innuendo to coimoct it with him, it was held, even 
after verdict, that the declaration wus bad, although it alleged that the 
defendant “ published of and concerning the plamtiff the following matter ” 
{Clement v. Fisher (1827), 7 B & G. 469). As to pleading an innuendo, to allege 
that a speech in the Uoiise of Ixirds, to which the dofendant directed all readers 
of her letter in a newspaper, referred to the plaintiff, and that thorefore the 
letter complained of referted to the plaintiff, see Lawretice v. Newberry (1891), 
•61 L. T. 797. 

(d) Under tbe old system of pleading, an innuendo could not extend the sense 
of expressions beyond their own meaning, unless something was put upon the 
record for it to explain (if. v. Home (1777), 2 Cowp. 672, per Db Gubt, O.J., a? 
p. 684). 

(e) Oominon Law Procedure Act, 1852 (15 ft 16 Yict o. 76), e. 61; see note 
p. 639. ante. 

(/ jCSapt'foZ and Countiee Bank y. HmUy (1882), 7 App. Goa. 741, per Ijord 
L.O., atp. 748. 
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added ( 9 ), but it is usual in such a case for the piftiwfa'flF to insert an 
innuendo. 

1205. If the plaintiff inserts an innuendo, and it is insufficient or 
he fails to establish it, ho will, unless he is allowed to amend his 
statement of claim by alleging another innuendo, be obliged and 
entitled to rely on the words themselves {h), 

1206. 'Where the words or matter set forth in the statement of 
claim, with or without the meaning alleged by the innuendo, show a 
cause of action, the statement of claim is sufficient (i). If the words 
are set forth with an innuendo, the statement of claim will bo 
regarded as containing two counts, one with tbo*innuendo and the 
other without it, proof of either of which is sufficient (k). 

1207. The burden is on the plaintiff of establishing that the 
meaning which he assigns to the words by an innuendo is the true 
meaning, if it is traversed by the defendant (1). The burden is on 
the defendant of estaldishing that the prinid facie meaning of the 
words, if defamatory, is not their true meaning; and it is open to him 
to show that the context in which the words were used, dr the manner 
of their publication, or other facts, caused them to convey an innocent 
meaning to those to whom they were published (m), though he 
cannot defend himself by showing that he intended in his own 


(//) See the Couimoii I^w Procedure Act, 185*2 (13 & Iti Viet. o. 76), b, 01 , nud 
iiuto (t), p. 000, ante. 

(A) This follows from the Cuinmon Law Procedure Act, 1852 (13 & 10 Viot. c. 
70), 8. 61 ; eeo iiolu (t), p* 639, aide, and IVaikuia y. Hall (1808), L. R. 3 U. U. 390 ; 
Jlufl V. Tatnfll (1880), 43 ]j. T. 307 ; Maguire v. Knox (1871), 5 I. K, 0. ij. 408; 
WilHamsy. (1833), ICr. &M.073. tnio further, as to rejection of iuuuendo, 
note (i) to Craft v. lioite (1609), 1 Wms. Sauud. 310, 316. If tho words in thoir 
ordinary moaning impute a criininal offence, an iniiueiidu is uuncuoseary; and 
if «n iimueudii is added, it is sufllciciit to huv, " thereby meaning that the pbiintiff 
had been guilty of an offence punishable by imprisonment” without specifying 
the pirticnlar offonco (A'lnu/mu V. (1877), 11 I. It. C. L. 1). The 

roport there I'cfeiTod to ” indictable offence,” but t\ie test is whethor tho crime 
imputed is punishable by coi*poral punishment; aea p. 637, ante. In cases whore 
it is clear that the words complained of do not support the innuendo, the court 
may strike out the statement of claim, if an innuendo is iiecossary, as disclosing 
no causo of action; seo Mtc/iael y. Sptera and 1‘aiul, Ltd. (1909), 101 L. T. 332. 
As to iinpoHsiblo innuendoes, see JarJ/aou y. Adams (1833), 2 Bing. (N. c.)402; 
note (i) to Craft y. Jimte, aapra, and note (5), pp. 639, 040, ante. 

(t) Common Ijaw Procedure Act, 1832 (15 & 16«Yict. c. 76), s. 61. 

(A) IVatkin y. Hall (1868), L. E. 3 Q. B. 396. 

[l) There must be eyidenco of facts whioh woidd reasonably make them 
defamatory in the secondary sense alleged by the inuiiendu (Ifi’ue/ v. Tainell 
(1880), 43 J T. 307). Jnlcrropi^atories as to the moaning of the defendant in 
roferoiinn to tho iuutiendo will bo disallowed {Heaton v. (Joldneg, [lOIO] 1 K. B 
734, U. A.; see tbe adverse ci'Iticism in that case oi Filter y. Herrgmtn (1891), 
8 T. Tj. E. 113, as to ordering iHirticularn to the like effect). See also title 
Diboovjshy, InsvectiON, and iNTKUHOOATOUIKa, Vol. XI., pp. 99 etaeg. 

(m) See Jones v. Holton {E.) A Co., [1909] 2 K. B. 444, 0. A., per Fahwbix, 
L.J., at p. 479. Thus in Crorawell’a {Lord) Caae (1581), 4 Cm Eep. 12 b, 13 b, 14 a. 
wboro the plaintiff sued on the woids ” Tliou art a murderer,” the defendant 
exidained that the convorsation was about killing hares, and that the words 
meant “ thou art a murderer of haros.” As to the form of special plea in that 
case, see Starkio, Law of Slander and Libel, p. 383. Bee tho illustrations 
iu Oopi. Dig., tit. Action on Case for PDfsmation (F. 16 ), whnrv woedt 


Sjbot.SL 

The 

Meaning 
of the 
Statement; 

Insaffident 

innuendo. 

Innuendo 

whore 

statement 

of claim 

olherwiso 

Bufiicient. 


llunicn of 
proof is on 
him who 
assigns a 
meaning 
other than 
primary 
ineaniiig. 



648 


Libel and Slandeb. 


Suer. S. 
The 

MeaninE 
of the 
Statement. 

Where 
Innuendo ts 
required. 

(i.) Foreign 
language. 


breast not to defame anyone, or not to defame the plaintiff, if ha 
did both (n). 

1208. An innuendo will be required if the statement complained of 
is in a foreign language. In such a case the actual words must be sot 
out in the statement of claim together with a translation (o). If the 
statement as translated is not primd facie defamatory, an innuendo 
is also required assigning to the words a defamatory meaning. If 
the action is for slander and no special damajge is alleged, and the 
statement as translated is not jninid facie actionable per se ( jt), an 


apiwrently defamatory were exjilaiuod by other words. Each rase stands on 
its own particular facts; see Linoti/pe Co., Ltd. v. Lritiah Umpire Type-setting 
Machine Co., Ltd. (I(fe9), 81 L. T. 331, H. L. Where the Australian News¬ 
paper Oo. published tho tollowiiig statoinont: “ According to tho Market Street 
Evening Ananias both Kemp and McTjenu won the boat raco yostoi-day. Poor 
litllo noozy," and the jury found for the defendant, there being evidence on 
which the jury could properly find that the defendant h.id not reflected on the 
plaintiffs character, it was held that the word “Ananias,” as applied to the 
plamtiflE's newspaper, did not iiecossai-ily impute wilful and delibomlo falsehood 
to him; and that whether it was used extravagantly or for the purpose of cmi- 
veying an imputation on the plaintiff was for tho jury [Aiistraliaii Nemspajnr 
Co. ▼. Bennett, [1894] A. 0. 284, P. 0.). “ Whether a word is, in any paiticular 
instance, used, and would be understood os being used, for the purpose of 
conveying an imputation upon the character must be for the jury” (t/aV/., per 
Lord HBliSiniiJLt., L.C., at p. 288). So it is primtl fane actionable to call tlie 
plaintiff a thief, and whore tho dofondaiit said of the plaintiff, “ He robbed 
John White,” it was held that if the words were u-sod in a seiiso which did 
not impute a crime, it was for the defendant to show it {Ttmlinson v. Brittle- 
hank (1833), 4 B. & Ad. 630). In Jackson v. (183.o), 2 Unig. (n. 0.) 402, 

and in Lemmi v. Himmons (1888), 57 L. J. (q. b.) 260, cited in note (ft), pp. 639, 
640, ante, a good cuuso of action was not shown. As to the words ''damned 
thiof” and the like, see SiUey v. Timlina (1833), 4 Tyr. 90, and note (ft), 
p. 640, ante. For a case where the woi-d “ thieves” was hold not to bear the 
innuendo alleged, see Camphell v. llitchie efc Co., Hay v. Ritchie <!?■ Co., [1907] 
8. C. 1097. As to the words “liar and fraud” being merely abusive language, 
see Affnew v. British Lei/al Life Assnranee Co., Ltd. (1906), 8 P. (Ct. of Sess.) 422. 
In NeviV v. Fine Art and General Insuranes Co., [1897] A. 0. 68, it was said, 
“ We must take the document as a whole, and if we take it with the opening 
passage it appears to mo that these words are not calculatt'd to convoy or sug¬ 
gest any imputation against the plaintiff. ... It is said that an imputation 
may be inferred, but that inference certainly is not a uoeessary inl'erpnco, and, 
as it appears to me, it is neither a natural nor a leosonable inforence to draw 
from tho words in tho circumstances in which wo find them " (tftid., per Lord 
Shand, at p. 78). There was in that case no innuendo. Oomiiare Beswkk \. 
Smith (1907), 24 T. L. E. 169, 0. A. As to taking the statement as a whole, see 
also Chalmers v. Payne (1835), 6 Tyr. 766. 

(n) Hulim {E.) ifc Co. v. Junes, [1910] A. C. 20, j>er Lord IjOheiiukn, L.C., at 

D. 23. 

^ UAEenolm v. Aaidl (1790),6Term Eep. 162; .7i nkins v. Phillips (!lSl 1), 9 0. & P. 
766; and ibid., u. (a), citing Cook v. Cox (1814), 3 M. & 8. 110; Slater v. 
Franks (1616), llob. 126; and as to Welsh words, Anon, (1616), Hob. 126, and 
note (p), infra. In Zenohio v. Axtclt, supra, it was said that tho iilaintifl should 
have set forth tho original words and then have translated them on payment of 
costs, showing their application to him. The court there gave leave to the 
plaintiff to amend his declaration by inserting the original words. Compare 
Jenlcina v. Phillips, supra (slander in Welsh), where the judge postponed the 
trikl to Iho next day en the terms that the plaintiff paid the costs of the day 
and deposited a sum in respect of costs. In B. v. Qoldstsin (1821), 3 Brod. & 
Bing. 201, eight out of ten judges held that the indictment was had for want of 
a translation. See as to ttis case Craft v. Boite (1669), 1 Wms. Saund. 310, 


312 , n. (c). 
(p) Whore 


original Welsh words mean!; that the plaintiff was “ perjui-ed,” 
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innuondo is required assigning to the words a meaning which would a. 

make them actionable per se. If the translation does not sufiSciently The 
refer to the plaintiff as the person defamed, an innuendo must be Meaning 
included in the statement of claim to explain the omission (q). If 
there is no innuendo in the alx)ve cases, the statement of claim will Statement, 
disclose no cause of action. In other words, the translation takes Translation, 
the place of the original statement for the purpose of determining 
whether a further innuendo is required. The translation and any Translation 
innuendo must be proved. Further, it is necessary for the plaintiff 
to prove at the trial that the foreign words were understood by pi^ed. 
persons to whom they were published in the sense of the trans¬ 
lation (r), or, where there is a further innuendo, in the sonso of that 
innueTido. 

1209. Tt is always prudent to e.xplain by an iiiniiendo “ slang ” Oi.) Slang 
words and expressions (s), words with a local un;aiiing(<), words 


but they were transluted " forsworn,’’ it was held that ti good cause of action 
waa not shown (/iosa v. Lawrence Sty. 20"}. But in such a caso the 

court has jurisilictioii to ampiid. 

{q) Bee Zriiohw v. Axtell (ITKol, 6 Term Bop. 102, per bold JfK.VYOX, C.J., at 
p. lO-l. 

(r) It is still usual and safer to aver in tho statement of claim tlmt forei}*n 
words were undorstood by thoso to whom they wore published. Tlio latter part 
of the Common Law Procedure Act, 1852 (15 & IG Viet. c. 70), s. 61 (see 
note p. G30, ante), might appear to disponso with the necessity of so doiug. 
But lu Ama/in v. Damm (I860), 8 C. B. (x. s.) 697, "Williams, a., during the 
argumont, commenting on tho fact that thoro was no averment iu tho declara¬ 
tion that tho persons iu whoso hearing tho words wore spoken undorstood 
Guriiian, said, at p. 600: "In Ffeetwoud v. (Mrley (1019), Hob. 267, 2G8, Lord 
llOBAHT says — Tho slander and <lamage consist in the appiehousion of the 
hearers" (compare Ilaid-inaan v. Ihlbi/ (1847), 16 M. & W. 442, and see note (n), 
p. 666, post), “ and tlterufnro slanderous woms in W'elsh bc.tr no action, except 
Tou allirui that they wore spoken in tho licaring of them that undorstood tho 
Welsh tongue” ; and he also cited Crajt v. Itmte (1669), 1 Wins, Kaund. 310, 
notes (1) (a) and (o), I*rwe v. Jenkinya (1601), Cro. Elus. 865 (which deciilcil 
that slander spoken in a language not understood by thoso who hoar it is not 
actionablo), and It. v. (^1821), 3 Brod. & Biiig. 201; but did not rttfsr 

to tho Oommoii liaw Procedure Act, 1852 (15 & IG Viet. c. 7G). It was not 
nooessary to aver iu actions brought in the Courts of Great Sessions in Wales 
(abolished by the Law Tonns Act, 1830 (11 Goo. 4 & 1 Will. 4, c. 70), s. 14) that 
the hearers understood the W^elsh language; for it was so intended; see Cntf't 
V. Buile (1669), 1 Wuis. Sauud., 310, 311, u. (1). As to the Latin language, iu 
Jmea v. Daeera (1596), Cro. Eliz. 406, the plaintiflMleclarod that the defendant 
“ dixit etpropalavit hfoc fiutiiia verba in pno.sontiA diversoriim, qui intellexeruiit 
fiomanam lingoum, viz., ‘inimicus mous”’ (innueudo tho plaintiff) is au 
extortioner.’ ’’ 

(«) Eooisions as to tho moaning of pui-ticulor phrases and expressions are of 
little value when applind to cases whore tlie context and circuinstancos iu which 
they are used are diflerent. The slang of one goueration is rarely the slang of 
the succeeding gonoratiou. A slang word_ which once requited an innuendo 
may later be accepted as a recognised English word and require no innimndo to 
expain it, e.g., “boycott." Another may become obsolete, The meaning may 
Vhry from tune to time. The old cases are for this purpese dangerous to rely 
on OB authorities. Even tho modem cases are for tho most part useless to cite 
as to the moaning of woi’ds. The following words and expressions have been 
tho subjects of reported casesPhysicians: "Quack-salver” (Affm v. SlaUua 
(1629), 1 BoU. Abr. 54 (actionable)); "quack" {Dakhglv. Loooucilere (1907), 




(I) For note (0 see next page. 
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hsed by particular claeses of persons (a), words which have no 
meaning at all in the ordinary acceptation (6), novel combinations 

_ - - - - - i - -- 

[1908] 2 K. B. 326, n., H. L.; “ empiric ’’ and " mountebank ” {Qoddart v. Ilasel- 

. - ... . -r , . . . „ 

; Biguifiea 
aeo 304) 

(actionable, becauRO it signifies one 'who takes money from both sides)); 
" jaokanape ” {Palmer v. fhnjer (1594), Cro. £liz. 342, where it was held that the 
following words, “ He is a paltry lawyer and hath as much law as a jaok-an- 
ape” were actionable). In Catodry v. Tdley (1632), Gudb. 441, it was said 
that the action in I\ilmer y. Boyer, supra, would not have lain hail the words 
been “He hath no‘more wit than a jackanapes." Newspapers; “Ananias’’ 
and “ poor little uoozy ” {A ustralian Nrwsjjapcr Oo. y. Jktitielt, [1894] A. 0. 284, 
P. C.l. Justices: “JJeotle-headod’’ {IIuw_y. Prinn (1702), 2 Salk. 694, con- 

^ 7, C. A., per L(j 



sidored in Alewmder v. Jenkins, [1892] 1 ti. B. 797 


per Lonl TiEUHCnELii, 



'regular proyer under bankruptcies’’ {Anyle v. Alexander (1830), 7 Bing. 
119, Kx. Uh.; the decision in wfiich case that a prefatory avorinent was neces¬ 
sary is no longer law, though an iimuondo is rnquiied); “swindler” (seethe 
coses cited in note (A), pp. 639, 640, anU) ; “ wrong ’mis ” {AnyJd and Butler y. 
Boltomlei/, [1908] 2 K. 11. 151, 0. A., whore the term “bucket-shop’’ was also 
referred t<)); “lame-duck” {Morris v. Langdale (^1800). 2 Bos. & P. 284); 
“ black sheep’’ (lirOregorv. Oret/my (184.3). 11 M. & W. 287 ; deeWed before the 
Cunimun liaw Proendure Act, l^.^ (15 & 16 Viet. c. 76), s. 61; ooinparo 
Angle v. Alerandtr, su])ra)\ “blackleg” {Barnett y. Allen {\8uS), 'j 11. & N. 
376); but in O'Brien v. Clement (1846), 16 M. & W. 169, Polf/jck, C.B., at 
p. 167, said that it was hardly necessary to explain cither “black slioep” or 
“ blackleg ” to bo libellous, i.e., defam.'itory as diatingiiisbed from Iwing 
actionable per se, if spoken; “man of straw ” {Union v. Johns (1842), 1 Uowl. 
(n. a.) 602). 

(t) See Turk's ^^^(leOS), 1 Eoll. Abr. 86; cited in Anon. (1616), Hob. 126 
(“Thou art an healer of felons,” which in some idaees meiint “a smotberer 
or coverer of felons”), referred to in M’Gregor v. Gregory (184.3), 11 M. & W. 
287, by Pahke, B., at p. 295, as a strong instance of the old i-ulc that the court 
is to inform itwl! of the meaning of English words, though unusual, and 
jiecnliar to a particular country, without any averment as to the local use of 
those terms; see also Anon. (1616), Hob. 126 (“idonor” meaning “perjured’); 
compare i'rt(//iam v. I'uclxr (1609), Yelv. 153, “ ‘ Thou ai-t a healer of folouv,’ 
where it was adjudged pro gnerente, fur healer of felony is a word known in the 
county of Devon to be a ouncealor or hidor of felony, as in the coiiniy of York 
to say to one, ‘Thou hast struinod a marc ’ will licar action, for it is vulgarly 
taken to steal a mare.” But the case of Angle v. Alerandtr (1830), 7 Bing. Ill), 
123, Ex. Oh., in the analogous cose of slHudcr, decided that a distinct aver¬ 
ment, that particular Eiigk&h words had acquired some sense different from 
their natiuni sense, was necessary, and that an inmiendo without such avonnout 
was insuOicient {ilM., per Parxe, B.), and now, having regard to the Common 
Iaw Procedure Act, 1852 (15 & 16 Yict. c. 76), s. 61, an innuendo is sufficient 
in such cases without a prefatory averment. The plaintiff must prove the 
innuendo. 

(a) Thiu, if it were said of an undergraduate of Oxford Univenity or 
Cambridge University that he was “ sent down ” or “ rusticated," the imputation 
would M defamatory. If it were said of a member of the London 8took 
Exchange that he kept a “budeet shop” or had been “hammered," the 
imputation would be not merely defamatory but actionable per se. Per illustta- 
tions; see note (s), p. 649, ante, and supra. An innuendo is essential in snob a case. 

(A) Bowlings v. Norbury (1868), 1 F. & F. 341. An innuendo is essential 
in such nease. If there is no cause of imtion unless the words are actionable 
per w, an innuendo is ^uired which will give them such a meaning unless 
fh^ make such a meaning in their natural and primary sense; see BptwUngs r, 
jferhuirff, supra ; Com i. Cooper (1863), 9 L. T. 329. ‘ 
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of words (c), proverbial expressions (d), historical and literary allu- bbot. t. 
sions (e), and the like. It is necessary or unnecessary so to do, The 
according as ordinary persons at the present day would understand Meanbatf 
them, without explanation of the surrounding circumstances or of the 
extrinsic facts, to be defamatory or actionable per se, as the case statement, 
may be (/). 

1210 . An innuendo is generally (< 7 ) necessary where the 0**0 where 
imputation is made in an oblique way (h), or by way of question (i), 
conjecture (A;), epithet (11), report (?a), or exclamation (»), or where indirwUy. 
the plaintiff is indirectly described (o), or the imputation is made by 
antithesis (p), or in any other than a direct and explicit manner (q); 


(c) An innuendo is estscntial in such a case as a {^ueral rule. It was 
held, however, in Homer v. Taunton (1800), 5 U. & N. 661, that no innuendo 
wad lequii'cd to explain the word “ truckmaster," and that tiio\iglL thero wua no 
innuendo and no evidenco as to the moaning of the expression, it was properly 
left to the jury to say whether in all the rircumdtances the jury found that tho 
words wero used in a liliellous sonso. The judgment proceeded upon the 
ground that the word is composed of two English wui-ds intelligihle to every¬ 
body. The jury having found for Idle plaintitf, the'eourt supported the voi-dict. 
The case is exceptional; see the cumment^i in note (k) to Omjt v. J)oite (1666;, 
1 Wins. Saund. 31U, 321, and tlie illustralions given in note (s), pp. 649, 650, nnle. 

((f) Where the allusion has a well-known defamatory meaning so that 
ordinary persons would aiiderslnnd the words in that senMi, no innuendo 'x 
uocesBiiry; sco note (o), p. 623, ante. 

(p) See note (r/), sii/ira. but proverbs bccomo part of tho language of the 
people while liistorical and literary allusions rni'cly do. Tho expression " the 
m.-iTi Efiday” ro'iuiros an innuendo to explain it as imputing doerudiiig sub.vci-- 
vieucy, and it might be dilllcult to prove tho innuendo; see note (o), p. 623, oafp. 
It is libollous to write of a solicitor, and it would bo actionable per ee to say of 
a solicitor in tho way of his profession, that he outdoes “ Messrs. Quick, Gamiuon 
and Snap’* (]Voi/ifgate v. Ritlmit (1865), 4 F. & F. 202). A literary ullusion will 
almost certainly req^uira an innuendo. As to “Ananias,” see Australian Neiva- 


paper Co. v. JJmuett, [ISSl] A. 0. 284, 288, 289, P. C., where it was said: “The 
question therefore is whether in all these circumstances it can lie said that 
a jury of reasonable men could not possibly find that the iirticle, although it 
contains that which had much better nob have been published, did not leilect 
upon the phiiutilfs character or even upon his conduct in relation to the 
uewsjiaper. The jnry have so found and ... it would^ bo exceeding the 
lentimate function of the court if the verdict were set aside and a new trial 
ordered. . . . The court would then be taking upon itself the function wh<ch 
tho law has committed to the jury, of looking at the alleged libellous mattor as 
a whole, and determining whether it is published of and concerning the plain¬ 
tiff, and whether it boars the innuendo which the pluiutiif socks to attach to it.” 
^e also as to this case note (m), pp. 617, 648, ante. As to the functions of 
judge and jury, see fuither, pp. 652 et so/., post. • 

(/) See notes (s), pp. 649, 650, ante, (i)—(6), p. 650, ante, anil (») —(p), supra. 

( 1 /) See pp. 646, 6*18, ante. 

(h) Com. Big., lit. Action on Case for Defuuiatiou, “ manner of speaking” 
(E. 1). 

(t) Ibid., (E. 2). 

(&) Ihvi.. (E. 3), and contrast ibid., (F. 13). As to woids conveying a mere 
suspicion of crime, soe p. 638, ante. 

(I) Com. Big., tit. Action on Case for Defamation (E. 4). 

^ Im) Ibid., (E. 5) 

(«) /bid., (E. 6). * 

( 0 ) Tbid., (E. 7). 

(p) Ibid., (E. 8h 

(?) heading such as “ Shameful conduct of an attorney ” {Lmvit v. 

VUmmt (1820), 3 B. & Aid. 702 ; aub runn. Clement V. I^wia (1822)« 3Brod. ^ 
Bi) 2 g. 297,, Ex. Uh.; wupare Jiishop v. Latimer (1861), 4 L. T., 770). 


-(6), p. 650, ante, anil (»)— (p), supra. 
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and an innuendo is sufficient without a prefatory averment to 
support it(7-). 

Though the words in their natural sense are innocent or even 
laudatory of the plaintiff, yet if in the circumstances of the 
particular case the words convey a meaning which is defamatory or 
actionable per xe, as wliere they are ironical, the plaintiff may by an 
innuendo assign a defamatory sense (»). But in such a case 
it is prudent to allege that the statement was made ironically (a). 

If the statement complained of is of the nature of a pic¬ 
torial libel, the picture must be described with the circumstances 
which are relied gn to support the innuendo {b). For in such a 
case the picture takes the place of a written statement, which must 
be fully sot forth in the statement of claim. 

Suii-SlSOT. 3.— Fiindion$ of Jwlge and Jury. 

im. In construing the words complained of, in order to see 
whether the plaintiff has made out a case to ho lolt to the jury, tho 
judge must, where nothing is alleged to give the words an extended 
sense, consider the statement us a whole, and interpret the words 
in their plain and popular meaning. If tho words so interpreted 
are reasonably cahmlated to defame the pliiintiiT, he must leave it to 
tho jury to say whether they did, in fact, defame him; if not, he 
must give judgment for the defendant without leaving llu' case 
to the jury (c). 

1212. 'Where there is an innuendo or soiuethiiig is alleged to give 
the words a sense which differs from their ])lain and popular 
meaning, the judge must consider not snerely tho statement 
complained of (d), and the context in which ii, appears or was made, 
hut he must also take into account the luannt'i' and occasion of the 
publication (('), the jiersons to Avhom it was published (/), and all 


fr) See note {tj, p. GUli, unfr. 

Js) Bayddl y. Jones (1338), 4 M. -Si. \V. 440 (' ‘ hoiioul lawyer ’), riled :u note ( 
(iii.), p. 631, ante. In that ca^ tho declaration u^ed the w'Oi-de “published a certain 
ironical, false, scandalous, malicious and defamatory libel of and coucei-ning etc. 
containing therein the ironical, false etc. matter following of and concerning etc. 
(that is to say etc.).” See also Ji. v. liroim {Dr.) (1706), 11 Mod. Bcp. 80, per 
Holt, O.J., cited by Pavkk, B., in Boydell v. Jonta, supra, at p. 449. 
fa) See the fonn of declaration in JioyJell v. Jmi^s, supra. _ 

\h) See note (g), p. 606, ante. In tho eaho of a pictorial libel an innuendo is 
always necessary. 

(c) See notes (Z)— (p), pp. 618, 619, ante. In Nevill v. Fine Art and General 
Insurance Co., [1897] A. C. 68, there was no innuendo. 

(J) 7.e., the statement as a whole. SeeTferiZZv. Fme Art and General Insurance 
f'o., supra, at p. 78. As to considering tire whole of a conversation, see p. 645, 
aide. 

(f) Gajjital and Uountiea Bank v. JJenty (1882), 7 App, One. 741, per Lord 
Sbldobhb, L.O. , at p.y44, and per Lord llrJtcKUUEN, at p. 771; sec also A uatrcUian 
Newspaper Co. v. Bennett, [1894] A. C. 284, P. C., per Lord llEnsoilBLL, L.O., 
at p. 288, and note (m), pp. 647, 648, ante, and note (r), p. 661, ante, 

(/) “ Tho inanuor oi tlie publication and the tilings relative to which the 
words are published, and which the person publishing knew or ought to have 
known would influence those to whom it was published in {luttan^ a meaning 
on the words, are all material in determining whether the writing is calculated 
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Other facts which are properly in evidence as affecting the meaning 
of tho statement in the circumstances of the particular case. 

If the judge, interpreting tho statement in the light of the 
circumstances of the particular case, is satisfied that the words 
are capable of the meaning ascribed to them by tlie innuendo, he 
must leave it to the jury to say whether the statement in fact 
conveyed the meaning ascribed to it (j;). If he is not so satisfied, it 
is his duty not to leave the question raised by the innuendo to 
the jury. 

But the judge, in determining whether the words are capable of 


• 

to convoy a libollous imputation. Thore are no vroi-ds ho plain that they may 
not bo published with rufereuce to such circumstances, and sucli persons know¬ 
ing tlioBO circumstances, as to convoy a meaning very dilTciont from Uiat which 
would be understood from tho same words used under [stV] different circum¬ 
stances" {GapitcU and Counties Bank v. 7/en<w(1882), 7 App. Cos. 741, per Lord 
Biackbubk, at p. 771). As to the words " the person publishiiig knew or ought 
to have known,” the defendant cannot escape liability merely beennse ho did not 
intend to defame tho ])laiiitiif or anyone else, if in fact ho did defame the 
plaintiff (//afton (A'.) c& Co. v. Jmes, [1910] A. 0. 20). 

(g) Itisnnttlie law that tho question of b'bol or no libel mii^t always nnd 
necessarily be loft to a jury as to words not in themselves (i.e., in their proper 
and natural inoaiiing, according to tho ordinary rules for the iiitcr{)i-('t.ition of 
written instruments) libellous, \\ithont soine evidence of fsicts calculated to lead 
reasouable men to understand them in a libellous sense {CnpituI and Cuitnli'e 
Bank v. lletiti/, supra, at p. 74:5). As to the ]>rincipul cases dealing with the respec¬ 
tive provinces of judge and jut}' on the question of libel or no liliel, when the 
allego't lihellons moaning is not to be collected according to ordinary rules of 
construction from tho more words used, see the following cases cited by fioril 
BjBiifiOiurE, L.(/.,iu Capital and Cannties Bank v. ffentii, mpra, at p. 74:4:—HW- 
noth V. Meadoii'S (1804), a blast, 46:5; Word v. Brown ( 18lo;. 6 Taunt. 169; H'rii/ht 
V. Clements (1820), 3 B. & Aid. 003; Cdddein v. Foss (1827), 6 B. & C. 154; 
Htarne v. Stoa-ell (1841), 12 Ad. & Bl. 719; Cupel v. Jmes (1847), 4 0. B. 259, 
and the following passage from tho judgment of Wir.iui, C.J., in Bturl y. Blagq 
(1847), 10 Q. B. 906, citod by LonlSKLitoiuvE, L.O., in Capital and Counties Bank 
T. Ilenti/, supra, at p. 744;—“ Jt is tho duty of the judge to say whether a 
publication is capable of the meaning ascribed to it by on innuendo ; but when 
the judge is satistied of that, it must bo loft to the jury to say whether the 
publication has the meaning so ascribed to it." See also tbo following additional 
uathoritioB considered by Lord Blackupkn in Capital and Cvuntvs Bank r. Ilenty, 
aapm,atpp. 769c<«eg'.;—v. »SAt;»/ei/(1784),4I)oug.( ic.b.)73; Pamuterv. Coup- 
ionrf(1840). 6M. & W. 106,108; JIaH v. Wall (1877), 2 0. P, D. 146; Fisher v. 
Clement (1830), 10 B. & 0. 472; and Mulligan v. Cole (1873), L. IL 10 Q. B. .549. 
See also Capital and Counties Bank y. Henly (1882), 7 App Cas. 741, passim. 
The following passage from tho judgment of Bbett, L.J., in S. 0. (1880), 

5 0. P. D. 514, U. A., at p. 641—“ It seems to me liiireasonable that wlien there 
are a number of good interpretations, the only bad one should be seised upon 
to give a defamatory sense to the documents ”—^was quoted with approval in 
Neoill V. Fine Art and Oenered Insurance Co.^ [1897] A. 0. 68, by Lord 
HAnsBURV, L.O., at p. 73. The following cases may also be considered:— 
Australian Newspaper Cb. v. BenneB, [1894] A- 0. 284, P. C. ; Hunt v. 
OoodlaJee (1873), 43 L. J. (o. P.) 54; Cox v. Lee (1869), L. IL 4 Exch. 284; 
Baylis v. Lavrrenee (1840), 11 Ad. & El. 920 ; O'Donoifhue v. Hmseg (1871), 6 I. B. 
0. L. 124, Ex. Oh.; StockdaU v. Tarte (1836), 4 Ad. & El. 1016; Street v. 
Licensed Vietn^lers' Society (1874), 22 W. 11. 533 ; (f Drvn v. Salisbury (Atarifuis) 
(1889), 54’ J. P. 215, to the effect that it would be a misdireStion for the judge to 
toll jury that the question for them is not whut was the isonse reasonably 
conveyed but the defendant’s intention. As to the intention of the defendant 
on the issue of libel or no libel, see Jhdton (E.) (k Co. v. Jones. [1910] A, 0. 20. 
As to words capable of two meanings, see Simmons y. Mitchell (1880), 6 App. Oas. 
la§. P, C t Ohurehill v. Qtdney (1889), 53 J. P. 471, note (p), p. 638, anti. 
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the meaning assigned, ought not to take into account mere 
conjoctnres which a person to whom the statement is published 
might possibly though unreasonably form(/t). 

1213. Where the words in thoir natural meaning are not 
defamatory or actionable per se (as the case may require), the 
plaintiff rnust at the trial satisfy the judge of the existence of 
circumstances which lead to the conclusion that the words might 
reasonably convoy the meaning assigned by the innuendo to porsons 
to whom they wore published, and if the plaintiff fails to do so, 
there is no case to go to the jury, and judgment should be outered 
for the defendant* 

If in such a case the judge leaves the decision of whether or not 
the w'ords did convey the meaning assigned to poraous to wliom 
they wore published, the Court of Appeal will give judgment for the 
defendant. In the Court of Appeal the burden is not the defen¬ 
dant to sliow that the words were incapable of the meaning assigned; 
it is suilicieut for him to show that the plaintiff did not discharge 
the burden which was on the plaintiff (i). 

1214. The defendant is always entitled to havo the question of 
libel or no libel, slander or no slander, left to the jury, and if he 
can get either the judge or the jury to be in his favour he succeeds; 
whereas the plaintiff, or the prosecutor, in criminal proceedings for 
libel, cannot saccecd unless he gets both the judge and the jury to 
decide in Ivis favour (k). 

1215. Tho proper course for the judge to adopt in civil or 
criminal proceedings for libel, where there is a case to go to the 
jury, is to define what is a libel in point of law, and leave it to the 
jury to pronounco their opinion as a matter of fact wliether 
the particular publication falls within that definition or not(f). 
The judge may as a matter of advice express his own opinion as to 
the nature of the particular publication (m), but he is not buund to 


(A) See Capital and Counties Bank v. Htnly (1882), 7 App. Oas. 741, per Lord 
SeI/Bobne, L.O., at p.744; Nenlly. Fine Artaud General [naurance Co,, [1897] 
A. 0. 68, per Lord IIai.siiuky, L.O., at pp. 73, 76. In the latter cose there was 
no innuendo. “If it is nuid iJiat because it is suj'gosted that it may ho 
libellous it must go tho jury, I entirely differ from that view. The words 
must be susceptible of n litielloos nieiining in this sense, that a roasonahlo man 
could coiisinuj tlioni unfiivoilrahly in such a sense as to luuko some inipiilation 
upon the person complaining” {ibid., at p. 76). As to Scottish law, whoroby 
an issue must bo (Urucied when the words are reasonably capable of being 
understood in a libellous souse so that there is a question for the jury, see 
liiichit it Co. V. Sexton (1891), 64 L. T. 210, It. L. 

(i) See Capital and Vuuniitr, Bank v. Jlmty, supra, at pp. 776, 782; Mulligan 
V. Cole (1875), L. H. 10 Q. B. o49; Frost v. Ltmilun Joint Sfork Bank (1906)i 22 
T. L. B. 760, C. A. As to motions by a plaintiff for a new trial, see Australian 
Newspaper Co. y. Benaetl, [1894] A. 0. 284, P. 0., per Lord IlKltsciraUi, L.O., 
at p. 288. 

(«) Gayitoi and Ghnnties Basik y. Nenty, supra, jier Lord, Biackdurn, m 
p. 776, dealing with tho effect of the label Act, 1792 (32 Gee, 3, c. 60). 

(l) Pamiter (JoupUmi (1840), 6 M. A W. 103, JOS, 109. 

(m) Ibid., atp. 108;'/^arAy v. OiusJey (1836), 1 IL. A N. 1. Xu Dakbyl-Y. 
hfWouehere (1907) [1908] 2 K. B. 323, n , B. Ji., tho judge's expression uf 
o|iiaioa amounM tc « juudirocUou* There the deleumiut justified ;thQ 
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do BO as a matter of law (n), and it would bo wrong for the judge to Bbot. 8. 
direct the jury positively that they must find that a particular The 
publication is a libel or a slander (o). Maanfai f 
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Part III.—Publication. 

Sect. 1. — In Libel Actions, 

Sub-Sect 1. —In Oeneral. , 

1216. No action or prosecution for a libel will lie' unless there LibdL 
has been a publication (p), and a person who publishes a libel, (i.)inproic- 
though he had no part in composing or contriving it, may be cutiom. 
liable to an action or criminal proceedings ( 7 ). To support an 

expressidu “quack of tko rankest species." Tho jud^ told the jury, 
and in substance directed them, that the word “ qua^ meant a pre¬ 
tender to skill which the pretender did not poasods. liut the House of Lords 
hold that there are other meanings of tho worn " quack," such os n person who, 
however skilled, lends himself to a medical impustui'e, and that the jury were 
the persons to affix the true moaning of the words and say whether or not they 
fitted the plainiiif. Tho Libel Act, 1792 (32 Qeo. 3, c. 60), which is declara¬ 
tory of the common law, enacts that on the trial of an indictment or informa¬ 
tion for a libel, tho jury may give a general verdict upon the whole matter in 
issue, provided that tho court or judge shall, according to their or his discretion, 
give tnoir or Ills opinion to the jury on tho matter in issue, as in other criminal 
cases; see, further, p. 742, jTOsf. In criminal cases it is toe duty of toe judge 
to define the ciiine, and tho jury axe to find whetoor the party has committed 
toe offence {Parmiter v. Vtmpland (1840), G M. & W. 105, per Pakke, B., at 
p. 107 ; see also R. v. Lamliert and Perry (1810), 2 Camp. 398, 400). 

(ft) Parmiter v. Coupland, supra; Jlayfis v. Lawrencs (1810), 11 Ad. & £1. 

920, where it was also said that toe rule is the same in criuiinal proceeding for 
lihcl. In Jiayliar. Lawrence, aujtra, at p. 922, toe judge (Loi'd Abinqeb, C.B.) 
said to toe j ury: “ I own I fiud a difficulty iu saying whetoer it is a libel or not. 

Gentlemen, can you ossist me ? ” and the court held that there had been no 
misdirection. See farther as to the Libel Act, 1792 (32 Goo. 3, 0 . 60), note (m), 
p. 654, ante, and Capital and Countiea Rank y. Henty (1882), 7 App. Oas. 741, 
per liord BLACKBUiiir, at p. 775. 

(o) Parmiter v. Coupland, ewpra,ptr AXDEnsoir, B., at pp. 108, 109. This and 
the cases cited in notes (/), (m), p. 654, ante, and noto (li), supra, wete coses of 
Ubel, but the same principles applfy to actions of slander. 

(p) The point seems to have l^n regarded ^ still doubtful when R. r. 

Rurdett (1820), i B. & Ald._95, was decided; but toe cases there considered 
show that proof of publication was essential to the case of a prosecutor or a 
plaintiff: see Lamb’s Case (1610), 9 Co. Bep. 59 b: Jintich v- Oarrinyfon (17G5), 

19 State Tr. 1030; Edwards v. PPooton (160^, 12 Co. Eep. 35. In R. v. 

Stodtdede (1789), 22 State Tr. 237, Hyre. O.o., at p. 300, iu ddivering the 
opinion of the twelve judges, stat^ exprrasly that “toe crime consuta in 
publishltag a libel.” 

( 2 ) The statement of Sir E. CoKB in Lamb’s Ca^e (1610), 9 Co. Ben. 59b, mted and 
discustod during the ax^ment in R. v. Bwd^t (1820), 4 B. & Aid. 95, at ]^. 100, 

^ that every man who shall be convicted of a libel eitW ought to be a contriver of 
a libel er a malicious publisher of it knowing it to be a libel," is too unfavourable 
tOjtoe'defendant, if it was intended to mean—but it was, it sebms, not intended 
to'meaa—that the contrivance without the publication would be an offence, and 
too favourable to him, if it was intended to mean that proof of knowledge on 
the paxt of a defondant, who is the publisher but not the writer, is necessary 
to»render him liable. Lawlm v. Angh^Kj^ian Colton Co, (1869), L. B. 4 
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action for libel the publication must be to a third person. In 
criminal proeeedinga it is sufticent if the publication be to the 
peison defamed (rj. 

1217. The plaintiff in an action of libel must allege (») and prove 
that the defendant published, or caused to be published, of and 


Q. B. 262, was ilotonuiiipcl on the question of privilege in favour of the 
defondiiut-^, not on the (jua^ition of publication. iSvon a porter who delivora 
pai-eclti containing libele u at least civilly liable as the publisher unless he can 
show that ho did not know, and hod no i-eason to know, that tho parcels con¬ 
tained, or wore likely to contain, lihols {Day v. Bream (1837), 2 Mood. & II. 54). 
See also Vizetflh/ v.'Miuiie’a fitlret Library, Ltd., [190^ 2 Q. B. 170, 0. A. ; 
Kmmena v. Polite (1885), 16 Q. B. D. 354, G. A., 2 'er Lord Esjier, M.B., at 
pp. 357, and soe p. 661, jmt. As to the i>rimd fade criminal liability of persons 
who soil libels at their book-shop, seo It. v. Vuthell (1799), Erskino’s Speeches, 
Vol. V., p. 213; It. V. Atman (1770), 5 Burr. 2686; and It. v. Dodd (1724), 2 
Sobs. Gas. (k. n.) 33, which wore cib'd in It. v. (tati-fi, Fiiher and Atexiindrr 
(1820), Mood. & M. 433, 435, 436. In R. v. IVattrr (1709), 3 l*]sp. 21, in a 
criminal information for libel, Iiord Kenyon, C.J., said that it was old aiul 
reuoivi-d law lor ubovo a century that the proprietor of a newspaper was answer¬ 
able criminally as well as civilly for the acts of his servants or agents for 
misuouduct iu conducting his newspaper, though ho has nothing to do with the 
publiention, and the whole is conducted by nia servants or agents. But ns 
to nnwsp.ipoi's, see tho liUW of Libel Amendment Act, 1888 (51 & 52 Viet. c. 64), 
and tho Newspaper Libel end Bo^tratioii Act, 1881 (44 & 45 Viet. c. 60); 
and as to the criminal liability or priucipuls for tho publication of libels 
without their authority, consent, or snow'Icdgo, see now the Libel Act, IS 13 
(6 & 7 Viet. c. 96), 8. 7, and note (;), p. 66:j, and pp. 743 et aeq., post. Tho sale 
of hack copy of a lihcl is a distiiiut publication and a ciiminal oiTenco {It. v. 
Carliste (1819), 1 Chit. 451). 

(r) See p. 606, ante. In B. v. Weyener (1817), 2 Stark. 245, it was hold that 
the indictment fur a libel sent to the prosecutor alouo ought to have alleged an 
intent to jirovoke a breach of the peace and not an intent to injure the 
pnisccutur in his pmfossion; butiii It. v. Adama (1888), 22 Q. B. D. 66,0. G. 11., a 
case iu which tbci-o was no allegation of the words of tho libel being calculated 
to provoke a breach of the peace or of such an intent, the court held the 
indictmont good, as tho libel “ under tho oircumstaucus might reusorably or 
probably tend to provuko a broach of tho peace on her part or on the part of 
those connected with her," and that tho jury must bo taken to have so found. 
Soe also, to tho like effect. It. v. Brooke (1856), 7 Cox. G. 0, 251. 

(a) No technical fonii of words is requirod, if the allegation may lio colloctod 
from tho stuluinent of claim {Daldmn v. Elphinalon (1775), 2 Wm. Bl. 1037, 
Ex. Gh., where the second count alloged that the defendant printed and caused 
to ho printed, but did not explicitly lulege that he had published or caused to 
be published, the libol complained of, tho declaration was held suiScient). 
“ Printing a lihol may be nr. innocent act; hut unless qualified by circum- 
stauces sliull primd facie bo iiiideratood to be a publishing. It must be deli¬ 
vered to a compositor or other subordinate workmen. Printing in a uows- 

g por (as laid in tho doclanatioii) admits of no doubt upon the face of it" hbid.). 

Wntta V. Eraser (1837), 7 Ad. & El. 223, Lord L)En.van, C.J., at p. 233, 
dolivnriug the judgment of the court, commented on the above passage, opd said 
that it docs nut follow as of course, from a work being printed, that the party 
sending it forth employed a compositor and declined to act on Baldirin.v. 
Elphinaton, anpra. 11 would seeui tWt ymmA Jwie a printer does not do t^ whole 
of the work himsolf, though in certain cases he may be able to prove (and the 
bipdon Hhonkl be on •him) that he did so. Where a dofondant was t^argoi 
with having “comxwsod, printed, and published” a Ubel and thereno 
evidence of printing, but it was proved that bo delivered the libtd in' 
baudwiiting to the printer, a verdict was found and recorded “ Giiilt;^^olS * 
as to printing tho libol” (At. V. TTiWfowis (1911), 2 Camp. 646); see also 72. V. 
fLuyt (1811), 2 Camp. 583, where Lord Eluwboboxigb, O.J., ssid: 
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ooiiceriiing the plaintiff (<) the libel complained of, to some pefsoit 
other than the plaintiff (a) or the wife (ft) or husband of the 
defendant (c). 

1218. There is sufficient publication to a third person, if there be 
publication to a stranger, or to the wife of the plaintiff (d), or to the 
husband of the plaintiff («), or to a clerk or servant of the plaintiff 
or of the defendant (/), or indeed to any person other than the 
plaintiff or the wife or hus1)and of the defendant (y). 


enough to piovo puhliculiuu. If au Indictuiont charged that the dofeudunt 
(lid oud cauHod to bo done a particular act, it is enough US prove either, 'i'lio 
didtinction runs through Qie whole criuiinal law, and it is invariably enough 
to prove so much of tho indictment as shows that the defendant has cummittod 
a Buhstanlive crimo thoroin specified.’’ As to particulars of publication, iseo 
R. S. C., Orrl. 19, rr. 4, (i, 7. Tho plaintilT must deliver in or with his 
statement of claim purticiilara of the persons to whom tho allogcd libel in a 
letter was piihlishod ( Daoeif v. Hentlnck, [1893] 1 Q. B. 185, 0. A.). In Jiradlniry 
V. Cmjitr (1883), 12 Q. B. D. 91, whore the allogcd slander was alleged in the 
Btatomeut of claim to have been published by a person at tho request and by 
tho directiou of tho dofondant, tho plainliit was o^eiod to give ptu-ticulara of 
tho persuns to whom, and tho place at wluoh, tho alleged slander was uttered; 
and, generally speaking, the ])laiii(iil‘ in an action of slander will bo ordered 
to givu such paiticiiliiis, whoroit is alleged that the dofondant himaoll pub¬ 
lished tho shindor dircctl}', though this had boon doubted by (}jROV£, J., i'. 
Urudbarn v. Vnoper, aiipra ; see Iluatdle v. Ifuchanan (1880), 10 Q. B. D. 050. 
But neither in aetiens of libel nor in actions of slander will a plaintift' be 
oi-dored to givo particulars which ho cannot reasonably bo expcclud to give. 
Thus, in IViiit/ard v. Ovx, [1870] W. N. 106 (referred to by Smith, J., in 
liradhtiry v. Coojier, tnprd), J., rofusod to order the plaintiff to givo 

particulars of the names of porsous passing in tho street whon tho alleged 
slander was uttered ; and where it was ullogod that a slander was spukou in a 
public room, tlie plaintiff was oi-dered to give the best particulars he could of 
tho place where and the persona present when tho alleged slander was uttered 
(WiUiavii V. Itamifdale (1887), 30 W. K. 125; see also Oouniud y. Jf'Uzgerald 
(1889), 37 W. li. 265, 0. A.). Tho English nnse.s were considorGd in Keogh v. 
Iticorjjorcdcil Dented J/ospiUil of Ireland, [1910] 2 I. R. 160. where it was held 
that, in an action of libel, the defendant is nut ontitlod to particulars of 
the name or names of the person or persons to whom, tho dato or dales on 
which, and the place or places where, the alleged liliel was published, iu the 
absence of special gTound.s requiring thoni, and csimcially in a case whero the 
particulars of publication (if any) must be known to the defendant. The indorse¬ 
ment of the writ lu an acuoii of hbcl must state suIHciont particulars to identify 
the publioatiouB in respect of which the action is brought (R. S. G., Ord. 3, r. 9). 
As to pleading genomuy, boo title Jftc.BADiNO. 

(t) As to the words “ of and concerning the plaiittiff,” see O'Drieu v. Clemeni 
(1840), 16 M. & W. 159, and note (c), p. Wl, ante. 

(a) Publication to the plaintiff himself will Tiot impose a civil liability 
(PfttMjpi V. Jansen (1798), 2 Esp. 624; Pullman v. Hdl A* Co., [1891] 1 Q. B. 524, 
0. A., per Lord Eriiek, M.R., at p. 527). 

(ft) Wennhak v. Aforyan (1888), 20 Q. B. D. 635. Nor would a communicatioa 
to ths wife of tho defendant alone be sufiioient in criminal proceedings. 

(cV follows from the decision cited in note (ft), supra. 

(d) Wenman v. Ash (1853), 13 0. B. 836; see also Praal v. Oraham (1869), 
24 Q. B. Z>. 53, 0. A. (where the plaintiff hod recovered £500 damages for a 
libel op, him published to his wife, and a now trial on the ground of excessive 
danuiA^was rofusod). 

follows from the delusions cited in note (d), supra, 

\f) Pullman v. Hill & Co., supra, and the other cases cited in note (o), 
p. 658,As to publication to the agent of the plaintiff, see ibid, 

(^) See notes (o), (ft), (e), supra. 
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(1.) In civil 
proceediugft. 


1219. The wife {h) or husband (i) of the defendant may be the 
agent of the defendant in publishing a libel to a third person, so 
as to make the defendant a publisher thereof on the issue of 
publication. 

1220. The question of privilege must be kept distinct from the 
question of publictiliou. Privilege, of course, in no sense negatives 
publication; it justifies it (k). 

SuB'Sect. 2.— TF/tat Amounts to Publication. 

1221. A defamatory statement does not become a libel unless 
it is expressed in writing or some permanent form (1). Merely 
writing a libel is not publication of a libel (m). Even the delivery 
of a lil)6l to a person is not suflicient publication to him, if he does 
not become aware of the defamatory statement (}i)- 

Publication consists in making known (o) the defamatory state- 


(/O In Trumball v. Gihliona (an American case (1816), 3, City Hall Becnrder), 
cited from Odgers on Libel and Slander, 4th od., p. 153, in Wamitok v. Morgan 
(^1888), 20 Q. B. D. 635, 637, the delivery of certain pamphlets by Iho defen¬ 
dant to bis wife was held not to be a publication to her; brrt her delivery of 
the pamphlets to third persons was hold to be a publication by the defendant, as 
the wife acted as tho agent of the defendant, to those persons to whom she 
delivered them. 

(?) This follows from the authorities cited in note (A), supra. 

(A) tiee Pullman v. JliU & Co., [1891] 1 Q. B. 524, 0. A., and tho other cases 
cited in note (o), infra. 

{1) See note {g), p. 606, ante. 

(m) But the writer knows what he has written, and if he wishes not to pub¬ 
lish it must do all lie can to keep it to himself; seo tho passage quoted from 
the judgment of Lord EsilKll in Pullman v. IWl Co., supra, at p. 527, citcal 
in note (o), infra, and note ( 9 ), pp. 655, 656, ante. 

(n) Seo note (c}, infra, note (r), p. 649, ante, aud note (a), p. 666 , post. 

( 0 ) In Pullman v. Hill A Co., supra, Ijord Esinsn, at p. 527, said; “What 
is the meaning of ‘ publication ’ f The making known the defamatory matter 
after it has been written to some person oihor than tbo person of 
whom it is written. If the atatemeut is sent straight to tho person of whom 
it is written there is no publication of it; for you cannot publish a libel 
of a man to himself. ... If tho writer of a letter locks it up in his own 
desk, and a thief comes and breaks open the dosk and takes away the 
letter and makes its contents known, I should say that would not be a 
publication '* (moaning, by the writer of tho letter). “ If the writer of a letter 
shews it to his own clerk in order that the dork may copy it for him, is that a 
publication of the letter ? Certainly it is showing it to a third person; tlie 
writer cannot say to the pefson to whom the letter is addressed, I have s^wn 
it to you and to no one dso. 1 cannot, therefore, feel any doubt, that, if the 
wiitcr of a letter shows it" (as to the effect of mei-e delivery, see p. 664, post) 
“ to any person other than the person to whom it is written, ho publishes it. 
If he wi^es not to publish it, he must, so far os he possibly can, keep it to 
himsolfi or he must send it himsolf straight to iho person to whom it is 
written. There was, therefore, in this ease a publication to the typH^^titer." 
Lobes, L. J., in PvUman v. Uitt A Co., supra, at p, 529, defined publica^h as the 
commuhiealion of the defamatory matter to a third person. In Pullman, v. Hilt 
& Co., supra, the lottw complained of M reflecting on the plaintiSs, two of t^e 
members of a firm,* woe dictated by the managing director of'the defewifants' to 
a clerk who took down the words in aborthand and then ^pe-wrdtt^'^i^m. 
The letter having been eigned by the managing director waa men pr|te oghiod 
by an office boy and sent^' post in'an envelope, addressed to tbe nyil^^ot 
to the plflintins in their individual oa)^ 1 ^.' The defendahta did n5t know 
that there were any partners in the firm WioM the plaintifb. The letter*w«| 
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ment after it has been reduced into some pennanent form. - If it is 
made known to a third person, there is sufficient publication to 
support an action. If the statement is sent straight to the person 
of whom it is made, and is communicated to him alone, such 
publication will not support an action, though it will sustain an 
indictment, because it provolies or has a tendency to provoke a 
breach of the peace (p). 

opened by n ulerk of tbo lirm iu the ordinary course of business and wits read 
by two outer dorks. The Court of Appeal held that there was publication both 
to the type-writer and oQIce boy of the dofendants and to the clerks of the 
plaiiiti CFb, and ahso that neither occasion was privileged. So, too, where a solicitor 
acting for his client dictated a letter to his clerk, containing statements 
delnTnatory of the jilaintiff, which was copie«l by anothor dork into the letter 
book and then sent to tho phiiutitT, tho Court of Appeal held that it was dear 
that there was evidence of a publication to tlio clerks {lioj-giuB v. dohld Frerts, 
[1894] 1 Q. B. 842, 0. A.). ^ It was, however, there held th.it the occasion was 
privileged, as the publication, if made direct to tho plaintiff by tho solicitor, 
would have boon privileged, and the publication to his clerks was necessary 
and uHiuil in the di<)chai'ge of his duty and was inadeiu tho interest of tho client 
{Pullman v. IJill Co., [1891] 1 <1. 13. o24, U. A., distinguished, and Ila^-r v. 
Carrick, [1894] 1 ti. B. 8!3-S, 0. A., followed on the question of privilege). Thoie 
is also publication of a libel where tho letter cuutiuning it is addressed to the 
person libelled and is opened by his clerk, who would to the sender’s knowledge 
DO a likely person to open it {OomersaU v. Dauies (1898), 14 T. L, JR. 430, C. A. ; 
compare helatrnixy. Theoennt (1817X 2 Stark. 63; cumpare Keoyhv. Incorjxnraietl 
Dental IhispUul of Ireland, [1910] 2 1. it. 577). Where the defendant sent 
the letter coinpluineil of to tho plaintiff at his office, that being tho only addiess 
of the plaintiff known to tlio defendant, and it was opoiied in tho ahhonce of the 
plaiuliii on a weok-ond holiday by the plaintiff's pariuer, as was usual in such 
circumstances, and read by him and a clerk, two questions were put to the 
jury:—(1) “ Was tho letter likely according to the onlioary course of business 
to be opened by a dork ? ” (2) “Might it, according to the defendant’s know¬ 

ledge, oe possiblo for the letter to bo opened by a partner or clerk of the 
pliuntiff ? ” Tho jury answered (1) in the affirmative, and (2) iu the negative. 
The Court of Appeal held that on those findings publication was negative and 
judgment must be onterod for the defendant (iSAar;> v. Skues (1909), 25 T. jLt. B. 
336, 0. A.). There is sufficient publication by the defendant if he transmits a 
libdlous letter to his correspoudont abroad (irarcZ y. Smith (1830), 6 Bing. 749); 
compare Wijatty. G'orc(1816), Holt(N. r.), 299 (delivery of pamphlotby agovemor 
of a distant province to ms attorney-general; and see 'l%oeue v. Logwood 
A Co., Ltd. (1911), Timet, llth April). It is a publication of a liliel to 
read it to a third person {Forrester y. Tyrrell (1393), 57 J. P. 532,_0. A., 
where the defendant i-oocivod an anonymous lottor whilst at a meeting and 
rend it to those pruKont). As to publication to an agent of the plaintiff, see 
Jirunmick {Duke) v. Harmer (1849), 14 Q. B. 180. The only publication in tliat 
cose not statute.barred was the publication to the plaintiff's uijieut, and this was 
hold to be sufficient. It wa.s there said, f/er Cui.£nfl)G£:, J., at p. 189, that ‘‘ the 
defondaut who on the application of a stranger delivoi's to him tho writiug 
which libels a tliird peri»>a publiahos tho libellous matter to him, though ho 
may have been sent for tho puiqjoso of procuring tho work by that thinl 
person." Compare, however. Smith v. FToal (1813), 3 Camp. 323 fwhich wos 
not referred to in Drunswkk {Duke) v._ llarmer, tnpra ); and as to the effect of 
procurement of publii^tlon by the plaintiff, see Kina v. W'nring (1803), a ISsp. 
13; WmiherOm v. Hawkint (1786), 1 Term Bop. 110, cited in Storkie, liuw of 
Slander and Libel, p. 381, which can bo explained on tho grouud that tho 
^asion was privileged, l^iviloge, it has been said, nusmnos publication. 

(p) In Edwardty. Wootoa (16U2), 12 Oo.Bep. 35, it was held that no action on 
tl^o cose would lie against one who sends a libel written iu letter sealed and 
directed to the party Tihelled without nuy other pnbliciition; but such oJffeuce 
is indiotabie; compare,A. »■ H'tyener (1817), 2 Stark. 246, In PhUlija y. 
Jnntea (1798), 2 Rap. 624, it was hold that to sustain an aotiun lot a libel 
in A private letter, it must be proved to have been addiessed to a third- person. 
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1222. But though writing is not in itself publication, the writer 
of ii libel must be token to understand what he has written, and he 
ought to do all he can to prevent it being made known to a third 
person ( 5 ). If, therefore, a libel is published which is proved to be 
in the handwriting of the defendant (/•), there is a case for the jury 
whether the defendant caused it to be published, though no direction 
to publish it bo proved (a). 

1223. Although as a general rule even the writer of a libel is 
not liable civilly if jie addresses it to the plaintiff himself, yet if he 
addresses it to the plaintiff knowing or having reason to know that 
it is likely to be ppened and read before it reaches the hands of the 
plaintiff, and it is so opened and read, the defendant is liable as the 
publisher (t). 

A person who knows or has reason to know that a document 
ill his iiossession contains, or is likely to contain, a libel is liable as 
tlie publisher if, intending to send it by post to the person libelled, 
ho by mistake puts it in the wrong envelope and thus communicates 
it to a third person (a). 


not to tho party himself. Ilut an to when it ia nddre.sscd to u person wlioso 
dork hi tho knowledge of tho acinUir is likely to open it, see note (a), p. O.'iS, 
ante, and nolo (_p), p. 660 , jmst. 

v 7 ) See Pullman v. HiU Jb Co., [18511] 1 (J. U. 5‘.H, (1. A., per Lord EsifEli, 
M.U., at p. 527, and note (o), p. tioS, ante. 

(n A libellous paper, in tho handwriting of tho defondiint, found in llm 
house of the editor of a nawspuper, in which the libel uunipliiined of aiipoarad, 
IH admissible against the defendant, though sevoral jiaits biivu boon cnised iinil 
omitted in the newspaper, if the passages erased <lo not qualify tho libel anil 
thu iiiatlor as published in tho nuwspuper is still libellous {Tarphy v. lilabvy 
(Ksati), 2 Hing. {s. c.) 437). 

(«) Jl. V. (1839), 9 C. & P. 4(i2; and see JhiT'htt v. Ahhr^ (1817), a 

Low, 165, 201, IL L.,.aQii'ming 8. C. (1811), 14 Hast, 1; (1812) 4 Tnunl 401, 
Ex. Ch.; Hmd v. Douylaa (i-StlO), 7 C. i& P. 026. AVhero the ])1-iiutilT to 
prove publication tendered secondary evidence, and tho dotcndnnt pro¬ 
duced a document as the original, it wan hold tluit tho .iiiilge was bound at 
that stago to hear ovLdeuce on both sides and to decide wliothor tho document 
olferod was the original, and ibur, if it was, secondary evidence was inailmissible 
{Boyle V. Tl'tsemaa (1855), 11 E.Kch. 360). As to evidence of the libel where 
a defendant has destroyed the original, boo Itniny v. liraoo (1872), L. 11. 4 P. IJ. 
287. As to what amounts to sufficient identification of printed copies, see 
Fryer v. Oatherede (1849), 4 Exch, 262; Johiiaon v. Hwlaon (1836), 1 liar. & W. 
680. When the defendant pleads that the plaintiff published the libel, letters, 
not otherwise evidence, written by tho plaintiff containing the same peculiarities 
of spelling us occur in the libel oeuiplained of are admishible as evidence that 
the libel complained of was written by the plaintiff {Brooket v. Tichhorne 
(1850), 5 Exbh. 929). 

{t) Oomeraall v. Davies (1898), 14 T. L. B. 430, C. A.; compare Ddaeroix v. 
Thevenut (18171, 2 Stark. 63. As to patting the word "private” on letters, see 
Pullman y. £[tll 4 k Co,, svipra, pfr Loi'Es, at p. 529: " Moreover, toe Irtter 
was directed to toe plaintiffs’ firm” (instead of to the plaintiffs in thair 
individual capacity) "and was opened by one of their clerks. The sender 
might have written * Private ’ outside it, in order to pevont it being opened by 
a clerk. The defendknts placed the letter out of their own control, and took 110 
means to prevent its being opened by the plaintiffs* clerks "; and see note (o), 
p. 658, onfe. 

(a) See Fm v. lirodmck (1864), 14 I. C. L. B. 453; and on principle he is 
at least civilly liable if, although he did not intend to communioato the libel to 
tite plsintifl or to anyone else, he tTuisnute it, instead of a different document, 
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1224. If a letter is sent through the post it is primd facie proof, 
until the contrary be proved, that the person to whom it is addressed 
received it in due course (b). 

1225. A person publishes a libel who transmits it to the plaintiff 
or anyone else through the post on a postcard (c) or by telegraph (d); 
for this is presumed to involve communication to third parsons 
before the libel roaches the hands of the addressee. 

1226. A person, even though he be not the maker of a libel, who 
Knows or ought to know that a document in his possession contains 
or is likely to contain a libel, must do all he can to prevent it being 
communicated to a third person. If he fails to do*so, and in con¬ 
sequence the libel is communicated to a third person, he is liable as 
the publisher (e). 

to a third porsun, and by his uuFlake thus coiuiiLunicates the libel to a thiid 
pei'Koi'i. Ah to criiuinal prosec-iitioiiH, sco It. v. J*aiiie (1696), d Mod. Bep. lOU. 
Thoro P. -wrote the libel at the dictation of another. Ue afterwards kept it 
in his study, and suhsoqucntly by inistuko delivered it to Ji. instead of another 
]iuper. P. transmitted a copy of it to the Mayer of Pristol. P., iifterwni‘d'< 
being examined by llie mayor, eonfessod that ho wrote the libel, but said 
that he neither composed nor published it, but only delivered it instead of 
another iiapcr to H. P.’s Berviuit, however, proved that P. sent him to 
the study fur a writing and that us he did not bring the jiuper sent for, 
fetdied it himself, and being in the room only with Dr. JI. the hbol was repealed, 
hut he could not toll by whom, but ho remembered the first verse. The couit 
said: " it is true the delivering it by mistake is n<i publication, and if there was 
no other evidence against him but his own eonfession the whole must be taken 
and not so much of it as would servo to convict him. But when he sent his 
servant to his study fur a pajHU' hut fetched another, it is nut material whether 
it was ivad by Dr. jI. or not; fur if that was the libel and read by cither, it is a 
puhlicatiou.” 

(h) fVaireit v. irar/ta (IS.'ll), 1 Pr. M. A 11. ‘J.iO. The ]irudu<!tion of a letter 
«ilh the seal broken and with the ixistmark ou it is strung Ubvl., ptr Paiike, B.), 
or at least prima fnrie {ihuL, imr At.pkrkon', B.), evulouee that it was received by 
tlie addressee {ihiil.). Jf a loiter containing a libel has itself the postiniirk 
on it, this is primil fane evidence of it having been puhlisheil {8hij>l>y v. 
ToJIitniter (18:JC), 7 P. «M)). 

(c) Jiolutuon V. Joiif$ (bSTOt, 4 b. 1'. Ir. ."!)l (where it. was held l.i be an 
lU'tionable publication, and that (be ]iri>ile.go which might, in like circuiu- 
stuuoes, have covered a sealed letlw was no defence). 

(d) In Whitfi^d V. South Eastern Bail. Co, (185S), E. B. & E. 115, where it 
was decided ou demuirer that a corpuiatiou aggregate might be liable for 
<;auBing the publication of a libel, the publication alleged was bv teles^ph; 
and in WiUiammH v. Freer (1874), L. 11. 9 C. P. 39;f, where it was hold that the 
transinissiuu unnecessarily by a telegram of libellous matter, which would have 
lioou privileged if sent in a sealed letter, avoided the privilege, it was 
assumed that, a transmission by telogi'am involves publication to third persons 
before it reaches the addressee. \VheTe, however, transmission by telegram is 
the usual aud reasonable coui-se to adopt in the circumstances of the case, the 
luivilege is not avoidexi {Eilmoiideonv. Birch & Co., Afd., am/ Horner, [1907] 1 
k. B. 371, C. A.). 

(e) The statements in the text nre based upon Vizefelhf v. Hdudie't Select 

Jwrary, Ltd., [1900] 2 Q. B. 170, 0. A. (circiuatiug libmry), aud JCmmms v. 
Bottle (1886), 16 Q. B. D. 35-1, C. A., pfv Lonl Esmm, M.K., at p. 367 (vendor 
oTnewspavois); soe also Day v. Bream (1837), 2 Mood. & K. 84^rter), aud as 
to booksellers, the coses cited in note ( 7 ). 6^6, (io6, ante. In Einmens v. 

BotUe, supra, the j^ury found (1) that tine defendants did not know that the 
newspapers at the ume they sola them contained libels on the plaintiff; (2) that 
4 yfM not by negligence on the defendants' port that they did not know there 
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Libk(< and Slander. 

A person who parts with the possession of a document which 
contains a libel is presumed to know or to have reason to know that 
it contains or is likely to contain a libel, unless and until the oon'> 
trary is proved. The burden is on the disseminator of a libel to 
prove that it was not duo to any uet^Ugenoe on his part that ho did 
not know that the document contained or was likoly to contain a 
libel (/). 

1227. A master is civilly (fi) liable for the act of publication by 
his servant, although he may have had no actual authority, express 


was any libel in thb newspaitcrs; and (3) tbut the defendants did not know that 
the newspaper was of such ii character that it was likoly to centain libellous 
matter, nor ought (hey to have known so. Tho judge at the (rial on thot'd 
(iudings, ordored judgniont to be entered for tho defendants, and thn Court ol 
Appeal dismissed tho appeal of the plaiiitilf. Lord Esueii, M.E., said: “ 1 
agree that the defendants are prirnd /acie liable. . . . But tho defendants 
did not compose tho libel on tho pluintiif: they did nut write it, or print it; 
they only' ais!^eminated that which contained tho libel. 'J'ho question is 
whether, as such diasemiuators, they published the libel. If they huil 
known what was in the jmper, whether they were paid for circulating it ui 
not, they would have published the libel, and would have been liuhlo for 
so doing. . . . But here, upon the iindings of the jury, we must tuko it that 
the defendants did not know that tho paper contained a libel. 1 am not 
prepared to say that it would bo sudicient fur thorn to show that they did nut 
know of the particular libel. . . . Taking tho view of the jury to be light, 
that the defendants did not know that the paper was likely to coutaiu a libel, 
and still QKire, that they ought not to havo known this, which must itieuii that 
they ought not to have knoun it, having used reasonuhlo care, the case is 
reducod to this—that tho defendants woro innocent disseiuiiiators of u thing 
which they were not bound to know was likely to contain the libel.*' The above 
passage was quoted by A. L. Bmjtii, L. J., in Vizetelly v. Viidie'a Pclect Library, Ltd., 
hsOOj 2 Q. B. 170, C. A., atpp. 176,177; Etumena v. f(1886), 16 Q. B. 1). 364, 
0. A., was followed hyltidgvjay v. Smtth «fc Stm (1800), 6 T. L. fi. 276, MaUon v. 
«SimtfA(kSr>n(lS93). 9T. L. R. 021, and Martins, Jiritiah Museum{Tniatces) (1894), 
10 T. L. B. 338, as stated in the judgment of Homer, L. J., in Vizrtelly v. Mudie'a 
iftject Library, Lid., aupra, at p. 180. Tho result of the cases was thus 
Hummed up by Bomer, L.J. {tbvl.). “ 1 think that as regards a person who 
is not the printer or the first or main publisher of a work which contains a 
libel, but hw only takon what I may cull a subordinate part in clissemmating 
it, in considering whether theie has been publication of it by hioi, the 
particular circunuilanccs under which he disseraimited the work must be 
conMdored. If ho did it in Ihe ordinary way of his husinOKS, tho nature 
of the business and tho way in which it was coiidiictod must bo looked 
at ; and if ho succeeds iu showing (1) ihut ho was innocent of any knowledge 
of tho libel coiilainod iu the work disseminated by him; (2) that thoro was 
nothing in tho work or the circumstances under which it came to him or wa:! 
dissoininatod by' him which ought to Ituvo led him to siipiKiso that it coiilaiiifjd 
a libol; and (3) that when thn work was disseiuiiialed by him, it was not br 
any negligence on his part that ho did not know that it coiitainod tlio libel, 
tiien, although tho dissemination of tho work by him wiu; f/rinul facia a publicn- 
tbn of it, ho may uevortholess, on proof of tho boforo-iucntioucd facta, bo held 
not to have published, it. But tho onus of pruying such facts lies on him, and 
the question of publication or non^ublication is in such a case one for tho 
jury.” As to puttiug the word " Privato *’ on a letter and thus controlling tiie 
mode of doling with it, sec note (t), p. .662, ante. 

f/} See note/e|, supra. ^ 

(</) But as to tho eriminal linhility of a defendant for the publication of a 
Lbcl published without his authority, consent, or knowledge, and nut owing to 
want of due raie or caution on hw part, sou the Liliel Act, I8l3 (H & 7 Yiot. 

W>;. H. 7, hud note (/), p. 663, aud p. 743, peuf. , 
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or implied, to write or publish a libel, and although the servant 
writes and publishes statements defamatory of the plaintiff which 
he knows to be untrue, if he does so in the course or scope of an 
employment which is authorised (h ); and this doctrine is as 
applicable to incorporated companies as to individuals (i). 

1228. Thus, the proprietor of a newspaper is answerable civilly (j) 
for the acta of his servants or agents in conducting the paper, though 
he has nothing to do with the publication and the whole is conducted 
by his servants or agonte. 


(h) Citkena' JAfe Aaauranre Ch. r. Jirown, [1901] A. 0. 423, 427,428, P. C. 

(f) A limited company is liable for slaudor uttered by its servant in the 
course of his employment and fur the benefit of his employers {Finhurgh v. 
Muaa' hm/Ana, I Ad., [15108] S. C. 928, folluwing Citmm’ Life Aaawranfje 
Co. V. lirmmi, aitpra. As to corporations, see Glaagnw Corporation v. 
Lorim-r, [1911] A. 0. 209, where the llous-o of Lords held that the aver- 
inonts disclosed no gitmiid of a<'tion against the defenders (the Qlai^ow 
Uorpuratiun). The principle of liability was in that case stated by ford 
LuuEnuKN, L.O., at p. 214 : " If it was within the scope of his authority to make 
a statemnut on behalf of his principals for tboir beuotit, then the principals arc 
liable for uthmances in the course of milking tliat statement.” As to the 
liiibilitv of corporations and companies for libel, see also p. 617, ante, and 
note (>/), p. 739. inat. As to the iigoiiuv of tho defendant’s wife, see note (/<', 

1 1 . lioO, nntv. h’oT si. case where it was Iheld that proof of a libel being in the 
landwiiting of tho dofondaiit’s daughter, who wiote letters for her father in 
coinin'‘:i casos, was not evidence of publication by the defendant to go to the 
jury, see Jlnrdiiig v. Oretning (1817j. 8 Taunt. 4‘i. 

(/) Jt. V. Il’alfer (175)9), 3 Esp. 21, per ljurd Kentox, C.J., who said 
"ciiinimilly" ns well as civilly; but see infra. As to tho Newspajier Libel 
and Pegistrutioii Act, 1881 (44 & 45 Viet. c. 60), s. 15 (entry or extract from 
register of newspajier propriebirs), see pp. 6(io, 666, poA, suid note (f), p. 745, poat. 
Jty the Libel Act, 1M3 (6 & 7 Viet. c. 96), s. 7 (cominonly called Lorn Gampboll’s 
Act), whenever upon the trial of any indictment or information for the publi¬ 
cation of a libel, under the plea of net guilty, evidonco shall have been given 
which shall establish a pi'esumptive case of publioalion agauist the defendant 
by tho act of any other person by his authority, it shall be comjiotont for the 
defendant to prove that such publication was made without his authority, 
consent, or knowledge, and that the publication did not arise from want of diie 
cure or cautiou on his part. As to tno common law, see note (ly), pp. 655, 656, 
irate. An authority from the proprietor of a nowspajifir to the raitor to publish 
what is libellous, in criminal ca.sps, is not, as it formerly was, a presumption of 
law, but is now a question of fact. Before tho Libel Act, J84.3 (6 5; 7 Viet. c. 96), 
the only question of fuct wras whether the defendant authorised the publication 
of tho paper; now, in criminal cases, it is whetlmr tho defendant authorised 
the publication of tho libel. Tho production in the paper wliich contams 
the libel, coupled with tho proof that the defendant is tho proprietor, is 
tmmti facie evidence that he caused the publication, and the onus is on him 
to prove the negative; but when he has proved that tho literary department 
was entrusted entirely to an editor, the jury ought to be told that a person who 
employs another to do a lawful act is taken to authorise him to do it in a lawful 
anu not in an unlawful manner. In some cases the mere appointment of an 
editor without superrisioii or control may involve an niithority to pubUah 
libels, OB if the paper was a calumnious paper; but merely {i[iving a general 
Aitbority to an editor to conduct a paper is not per sr evidence that tike 
proprietor authorise or consented io the publication oi a libel within the 
meaning of the Libel Act, 1843 (6 & 7 Viet. c. 96), a. T (/?. v. Holbfoalt 
(1877), 3 Q. B. B. 60, (1878), 4 Q. B. B. 42, 60, &1, 60, 61, irhere on the flnA 
and second applioations by tiie defendant for a new trial, which were ggnlted, 
Mxuas, J.. dissented from tixe judgment of the court. (OooxBtmH, O.J., 
an^ Lush, J.) ); see also B, v. AUiaon (1888), 16 Oox, 0. 0.668, €. 0. B. AS 
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the printei: who bends forth u liltel printed by him is liable ad the 
publisher thereof; and, if the printer and the editor of a magazine 
are sued for a libellous article contained in it, they are both liable 
for a libellous illustration contained in the magazine, though it was 
not printed by the printer, provided that the illustration is referred 
to in the letterpress jiart of the libellous article (k). 

Though a libel printed by a printer l)e not circulated, the printer 
is liable as the publisher for the piibiication to his compositors 
and other workmen (/). 

1229. The defendant is liable as the publisher of a libel if he 
requests, procures, or contrives the publication thereof to a third 
person; and, if a defendant requests another to publish defamatory 
matter, a statement of which he gives to him for that purpose, whether 
in full or in outline, and the agent publishes that matter adhering 
to the sense and substance of it, allliougli the language is to some 
extent his own, the defendant is liable as the publisher (m). 

1230. The person who publishes a libel cannot defend himself by 
showing that he committoa what is an unlawful act at the request 
or by the order of another person. Thus, it is no aiiswer to an 
action of libel that the defendant had the libellous statement from 
another and upon publication disclosed the author’s name (;n), oven 
though he believed it to be true (o). 

1231. The mere delivery to a third person of a document wdiich 
contains a statoment defamatory of the pluintilf in its plain and 

charges against persuns rcspcmsiblo the pu1>li<-atiiiii ut' a newspaper, 
further p. 746, pod. 

(Ar) Watts ▼. From- (1835), 7 C. & P. 369. 

(l) Bee Haldv'in v. JSlp/iinston (1775), 2 Wm. HI. 1037, Hx. Ch,, ci'iticisoil in 
Watts V. Fraser (1837), 7 Ad. & El. 223, 233, and see note (a), p. 656, ante. 

(m) I’arkes v. Fresroit (1869), L. R. 4 Exch. 169, Ex. Oh., per Moxtauue 
Smith, Keatiho, and IIanhex, JJ. (Ryles and Mellur, JJ., disHontingi, iii 
which case Adams v. Kelly (IS'24), Ry. & M. 157, and f!. v. Cvoi>er (184U), 8 
Q. B. 533, were conaidered. Oomparo H. v. Hall (1721), 1 8tr. 416. 

(fj) De Crespigny v. WdUsley (1829), 6 Bing. 392. Nounthority from a thinl 
person will defend a man against an action brought by a person who has 
suffered from an unlawful act (ibid., per Rest, 0. J., at p. 405), As to nlondor, the 
doctrine in Northampton's (h'arl) Case (1612), 12 Co. Rep. )32, is now no 
lon^r law. Tho doctrine ih thus stated in the note to Craft t. Jimte (1669), 
1 Wms. Saund. 310, 328, 329: “So it is hotden to be no justiheution to an 
action of slander to say, that such an one told the slender to the defendant. But 
if the person repeating the Aander at the same time mention tho namo of the 
person from whom he heard it, that may bo pleaded in justification to au action 
Drought against the funner.” It is no answer now to an action of slander for 
the defendant to show that ho named his infonnant and believed tho tale to be 
true, unless he can show a defence on some other ground; see MTheraon v. 
Danids (1829), 10 B. & C. 26:i; tVard v. Wee/rs (1830), 7 Bing. 211; and 
Watkin V. I/all (1868), L. R. 3 Q. B. 396, per BLACmtuiur, J., at pp. 400, 401, 
and p ^ Lush, J., at p. 403 (quoted in note?A), p. 668, port), and the other oases 
cited in the note of the late Sir Edward Vaugnan Williams to Ora/i v. Boite, 
supra, at p. 330. As to joint publication of libol, see note (a), p. 616, ante. 
As to the liability of the original utterer of a slander which has been repeated, 
•ee pp. 666, 669 et sea., post. 

(s; 'Jidmanv. AtnMfe(1854), lOExch. 63; see also BoMertffv. Whyteheud (1879), 
41 L. T. 588. If the occasion be privilege the question of belief in tiie truta 
of the statement Is material on the iame of express maliee, but the beliel does 
iwt create the privilege. ' 
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popular meaning is, if there is no further evidence, proof of the beot. i. 
publication to the third person of a libel on the plaintiff. But if In 

the statement complained of is not read by or to the tMrd person, Actions, 

there is no publication to him of the libel complained of; and, if Burdo^ 
the words require an innuendo to give them a meaning defamatory proof, 
of the plaintiff, it is for the plaintiff to prove the innuendo (p). 

1232. If publication is contested by the defendant and there is Function of 
any ( 7 ) evidence of publication by him, it must bo left to the jury i“fy- 

lo decide whether there was in fact publication of the libel by 
him (r). 

1233. A defendant in an action for a libel contained in a news- Discovery of 
paper was formerly, in a hill filed in any court for discovery, and is 

now in tlie action of libel itself, compellable to make discovery of publisher or 
the name of any person concerned us printer, publisher, or pro- proprietor of 
jirietor of any newspaper or of any matters relative to the printing newspaper, 
iiud publishing of any newspaper, in order the more effectually to 
bring or carry on any suit or action for damage alleged to have been 
sustained by reason of any libel contained in such newspaper 
respecting such person. Such discovery may not be made use of ns 
evidence or otherwise in any proceeding against the defendant, save 
only in the action in which the discoveiy is made (»). 

A certified copy of an entry in or extract from the register of Copies of 

entries from 

. -.- -- -- ... i-egisterof 

(;<) Hoe the nogininng of the passnge quoted from tlie jndgiuput in Z'/dZ/wnw v. newspapers. 
UiH ife tV, [JS91] 1 Q. IJ. f)2‘l, A., at p. 527, in note ( 0 ), n. 058, auU, where 

J.oi'd KsiiKit said that publiRiition is ‘‘iriiikiiig known.” whoie a letter was 
delnei'pd folded up but uiibcalod to a third person, who without reading it 
or allowing any other person lo road it delivered it to the plaintiti hiuibolf 
as he had been directed, Loni I<;j.LKXiiOHOt'a]l held that this did not amount 
to a publicatiun which would support an action, although it would have 
sastaiiied an iiidiclmont, as u publir-ution to tlie paity hini'^elf lends to a 
breach of the poaco {Olulterhurk v. (Jhnffvrs (1810), 1 iStark. 471). It scciiih 
not to 1 mi Biitiiciont in Hcotlund to ollcgo publication to an auiuiiuensis or a 
telegra])h cloik without further ])ai‘ticu 1 ars, on the ground, ajipnrently, that, 
iicooidiiig to Scottish law, woihIh ullogrul to ho defamatory caimot he regarded 
an pulilislied to an amanuoiiKiH or a telograjih clerk, unless they conveyed to 
him some inomiing dcfuniiitory of tlio plaintitf (A'mns it' Hum v. Si^in Vo. 

(1904), 7 If. (Ot. of Hess.) 05). As to puhheation to a tyiie-writor, office boy 
ttud clerks, see supra, note (e), ]i. 058, autf. As to publwutiou to compositors 
md others employed by a printer, soe note(s), p. 0.50, aide. The criticism by 
Lord IIknman, (I.J., in Jiaidmn v. Ji^pJiiuston (1775), 2 Win. 111. 1037, Ex. Ch. 

(nco note (m), p. 056, ants), was ns to the need of a pvinter to require assistance 
ni all coses, not as to whether the comi>ositor uiid other subonUnatc workmen 
employed would undcnsluml it. 

(</) llnrdiny v. Greeniiiy (1817), 8 Tuuiit. 42, 44 (where tlio plaintitT was 
iion-Buitcd). 

(r) Jhid. Coiiipnro /f. v. Johii^un {/Ion. It.) (1805), 7 East, 05,08, 70; for 
examples, sc-e R. v. Lovett (1839), 9 C. & P. 462; Baldwin v. Jilphntattm (1775), 

2 Wm. Bl. 1037, Ex. Ch.; Bond v. Douglas (1830), 7 C. & P. 626 ; Delacroix v. 

Themiot (1817), 2 Stark. 63. As to dirt^(4ing the jury in crimuiul cases, boo B. t. 

IJolhrook (1877), 3 Q. Jl. D. 60, refoiTcd in note (i), p. 603, ante; Jt. v. Holbrook 
(18«). 4 a B. D. 42. 

(a) Stat. (1836)6 & 7 Will. 4, c. 70, s. 19, re-enacted by the Newspapers, 

Pnnters, and Beading Booms Bopeal Act, 1869 (32 & 33 Viot. 0 . 24), s. 1 , u 
modified b;|^ the practico under the Judicature Acts. As to interrogatories in 
actions of libel and slander, see titie Discovery, IirsrEoi'iON, and Intbkkoua- 
TORIE 8 , Yol. XT., pp. 51, 00 et ae^.f ]10. 
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newspaper proprietors is ooncliisive evidence of the contents o! the 
register, criminal or civil, and is primd facie evidence of ail matters 
and things thereby appearing (0. 

Sect. 2. —In SUuuler Actions. 

1234. A. person publishes a slander of the i)lamfciff who speaks 
words slanderous of the plaintilf to or in the prosonco of a third 
person who hears them and undorstanila (a) them in a Bonae 
slanderous of the plaiiititT. 

1235. If in publishing tlie slander such a person Ls merely repeat¬ 
ing what ha has*heard, tliere is nevertheless a publication by him 
of that which he makes known to the third person (h). In such a 
case also it is clear that there has been a distinct publication by the 
original speaker of the slander to him who repeated it. 

But though the original speaker is responsible for the publica¬ 
tion by him to the person who repeated the slander on the issue of 
publication, he is not as a general rule responsible for its repetition (cl. 

He ia, however, responsible in certain exceptional cases (d) for the 


(f) See titles Evii)EXCB,Vo1. XIIE., p. 47*1; IMmaa axd I’iUNTixa ; Newspaper 
Tdbel and Bogistration Act, 18S1 (44 & 45 Viet. o. (iO), h. 159. As to the luniiumi' ol 
“ newspaper” and " proprietor,” see notes (m) and ( p ), p. 7-11. fwi; ns to the duly 
of the printers and publishers to uiiike yearly rotnriis, aee Nowspupor Jjibolunil 
Registration Act, 1881 (41 A 45 Viet. c. CO), s. 0; as to the right (not thu duty) 
of a party to a transfer whereby thei-e is a change of projirietorship to inako u 
I'eturn at any time, see ihvl\ s. 11; and see further titles CorxTiiouT aeii 
Literacy Property, Vol. VTTI., p. IM; Press anh L'iustino. The statutory 
provisions as to rogihtr.'ition of newspapers do not apply to any ucwHp.iper 
nolonging to a joint stock company ineoriKirated under tho Companies Acts 
(Newspaper Libel and Registration Act, 1881 (41 & 45 Viet. c. 8U), s. 18). 

(o) Slander consists in the iipproheiLsiou of tho hoarors (Z'Veetwood v. Carle;/, 
(1619), Hob. 207, 20K); sue ali^ note (r;, p. 019, anle. 

S See note M, p. 004, onfe. 

The general rule that tho original utteror is 7 ;>'»n)d /uriVnut responsible fur 
its repetition was recognised in li'anZ y. llVA-x (1830), 7 Uiug. 211 (approved in 
eVarfe ▼. Morgan (1877), 38 L. T. 354 and referred to by Iumiley, in 
Rjieight y. Goanay (1891), GO L. J. (q. b.) 231, O.A.), and Parkins v. ticoit (1862), 
I H. & 0. 153. In liree y. Maresennx (1881), 7 Q. 11. D. 434, C. A.,1iRASiWELL, 
L.J., said, at p. 437, that tbeie was ample authority to show that a man is not 
liable for damage occasioned by a renotiuon of a slander, 'llio statement, how¬ 
ever, means that yrirnd facie, he would not bo responsiblo. Aa to the oxooptious 
from the general rule, see p.^67, jmt, notes (d), infra, and (/) and (y), p. fi07, pf'st. 

(</) Tho four exceptional cases are those which are oiiimierutr*d by r.0PES, L.J., 
in Speight y. Ousnag (1891), 00 Jj. J. (q. u.) 231, 232, C. A. ; see pp. 007, 008, 
fHut, and the rases cited in the notes thnroto. There A., the dofoiulant, falsely 
impnted unchastity to <J., tho ]>laintilf, an unmarried woman, engaged to ho 
married to D., by words spoken by A. in the prcsrnce of D., tho mother of the 
plaintiff. B. repeated them to (1., the plaintiff, who repeated them to D.; 
D. broke off tho en^gement. Loss of inaniago is special daniam. An im¬ 
putation of unchastity to a woman was not then (as ic is now) actionable 
per se, in the sense that no special damage need be alleged or proved to make 
the defamatoiy spoken words actionable. It was held that tho action could nut 
be maintainod because A. did not authorise B. to repeat the slander to D., or 
intend fihat it smiuld ^ repeated to D., nor was the repetition of the words the 
natural result of their original utterance, nor was B. under a moral duty to 
repent the slander to C., end 0. under a moral duty to repeat the sUnder to Jl. 
In that case, as 0. was the nlaintiff gnd knew what she was saying to J.)>i it 
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repetition if the slander is a defamatory slateinent actionable per ee, bbot. s, 
or, though not such a statement, is a defamatory statement In Slander 
Avhich causes, as a natural result of the repetition, special Actions, 
damage to the plaintiff. The exceptional cases («) are (1) where — 
the original speaker authorised the repetition lo the third 
}) 0 .rson(/), or (2) wliere the original speaker intended that the 
j)erson to whom he uttered the slander should repeat it to the third 
jjerson ( f), or (8) whe) 0 the repetition of tho slander to the third 
lierson was the natural result of the original publication to him who 
ropcatod it (//), or (4) where he to whom the original publication 


Kt'ems (liSiciilt to iinderstiuiil why aiiyoiio shonld bo liable to 0 . for tlio publi- 
ciitlun by 0 . of a Rtiib-nu'iit dd'aiiiatory of liftrsolf, even if riie -was under a 
iiionti objif^itinii to rppeut the Htatemeut, unless a defendant is in law liable for 
tho iniblicutinn by thi- jilaintill of n slander on tho plniiititl when the piaintiif 
is under a uioral obliprntiun to jiublish it. J.orK.«, in that ca&e, web of 
<i]>inK>u that if thci’i' hud licon a inornl obligation on 15. to coinuiunirate tho 
hluiidur to her daiialiior ()., and on tho di(ii^;ht<)r C. to coinmunicato it to U., tho 
(lofuiidniit would have b..'on liable. It was said, howuver, by Lopks, liJ., 
that the words uf)iii])]i(iiicd of w(no untrue, niid that lb must have known 
that they woio untrue and that thr-ro omld not bo any obligation either 
ou J1 or C. to rp[)eat thoin to 1). In C'/.o'c v. (1S7“), 3 Q. U. D. 

237, 0. A., liitAUwr.i.L, said, at p. 214; “1 wish to remark th.it a 

jicr‘«on may honostlj' luuko on a particular occasiou a defamatory stiitu- 
iiicnt without bolii'viuj* it tube true, Ix'cuuso tho .statement maybe ot such a 
rharacloT tliat ou that occasion it may bo proper to coinmunicato it to a par¬ 
ticular poi'oii who ou^'ht to bo informod of it.” Tho fact, however, that a 
nniioiir is liolievcd bj’ a person to bo uniruc is in UM.'<t rases strong pHmd J'lKie 
cMiluiiiu of exi'rosfi inalioo on tlie pirt of such a person who ii'iioats it on an 
occasion otherwise privileged. In tipcight v. (Sashny (1891), (JO L. J. (q. n.) 231, 
(J. A., JjINDI.ey. T..J., at p. 232, Tcfcrring tf» the contention of counsel that 


classes (2) and (3) fseo the text, iuj'ra) wore cxcoplions to the rule in J'(irkiv<> v. 
,SVn/t (1 S()2), 111. iS' (). 1 u3, to the etfect (hat in tho ciso oi an luiauthorisod i epeti- 
tion of a Blunder it is not the person who utters tho slander, hut the person who 
I'epouts it, tliat is liable, held that thorc was no evidence to siii>port that view. 

(e) note [d), ]i. (J($G, ante, 

(/) Tho first and second oveeptiona refeiTod to by l.oi’ES, L..r., in Si.ieigJii 
V. Gmmty, nupru, seem to bo founded on the following passage from 
Odgers on Libel and Shindor, 2iid cd., p. IBS, which was quoted with approval 
hy liiiDDr.usTON’, lb, in H7(i/acy v. Mtngi'aitl (18110), 24 (h lb D. G30, at 
p. 631; ” Whore there in evidence that tho doi'eiidant, though he spoke only 
to A., intended and desired that A. sliuiild reiKuit his words, or erpreBsly 
requested him to do so, hero the dcrcndaiit is liable for all tho coiiscquuucCR of 
A.*8 rojietilioii of Iho slaudcr, for A. thus becomes the agent of tho defemiant.” 
Jn Whitney v. Moiynnnt, supra, it was hold th-at a paragraph in a Btotemoiit of 
•'.laiia, in an oi'tiou for an alleged libel published in a newspaper, stating that 
the defondant knew that tho words published woiAl bo and the same in fact 
wore repeated and published in other editions of the same newspaper was 
properly pleaded and ought not to bo struck out. So, too, in Itrudbury y. ('oojjer 
(IS-sSh 12 U. lb D. 91, it was assumed that a stalemoiit of claim which alleged 
that T. ” .at tho request and by tho direction of the defendant falsel}' and 
maliciouHly spoke and published of and concerning tho plaintiff” coiiain 
slanderous words there sot out disclosed a good cause of action. 

(j7) See tho dicinm of lAriXKDALI!, J., in Jt, y. Afoon (1832), 3 B. & Ad. 
184, at p. 188, cited with approval in Whitnei/ y, Moigmrd, supra, per 
IfuiimansToir, B., at p. 631, to tho effect that, if the experience of mankind 
must load anyone to expect ^e result of on action, he who floes the act will be 
responsible for that result. It is sufficient ^at the r(»ult be fbe natural and 
prooable result; and it is not essential that it should be tho natural and neoea> 
sary or the natnral and leg;al result. See Lywh r, Knight (18611, 9 H. L. Oas. 
fi77, per Lord Wenst^bydaxe, at p. where the laid &wn 
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Libel aNX> Slander. 

was made was under a moral duty to repeat the slander to the third 
person (A). 

1236. The above statement is framed in accordance with a judicial 
classification (i) of the excoptinnal cases in wliich a person will be held 
liable for the consequences of a repetition of a slander which he 
originated. The first, second, and fourth clnsses appear, however, to 
be instances of the third class which is based on a principle of law 
not confined to actions of libel and slander. Ou that principle a 
person is responsible for the repetition of a slander, whether action¬ 
able per se or otherwise, originated by him if the repetition was the 
natural consctj^uence of his original utterance, provided that, 
where the slander is one where special damage is of the gist 
of the action, ho will not be liable iiuloss the special damage is the 
natural result of the repetition, and therefore the natural result of 
the original utterance of w'hich the repetition was the natural 
consequence. 

1237. The liability above discussed is to he uiulej slood as con¬ 
fined to the burden on the plaintiff to establish the responsibility of 
the original uttercr on the issue of publication. The original utteri'r 

llth od., p. 521, wore criticised ns boiii^ too restiictcd. The stiitoinont in 
Tlard v. lVee?ct (1830), 7 Bing. 211, per Tinual, C.J., at p. 215, that “ ovory 
man must Tw taken to bo aiiswomblo lor tho nocebsniy conaeqnoncca of his own 
wi-ongful acta,” is too narrow in tho present ataie of tho law if it oxcl tides 
probable rcsiilta. Sco Frant^aite dm Asjihalfm v. Farrell (18S5), 

C'ah. & El. 50.3 (whom it was held thiil tho wrongful reftisul of n third party to 
fnlfil a contract may givo a right to epociul dainugo f<ir slander if such rcfiiHuI 
be tho probable consoqnenoo of the utterance of tho Rloiider), and tiiirtd’r v. 
Hu'jliea, [1004] 1 X. B. 1.38, <J. A. (whoro tho plnintilt failed bornu.so it did not 
appear “in point of law” to ho a unturnl eonseiinonce of the wonls spokon, or 
one which tho defendant could reoRoiiahly ho taKen to hiivc contoinplaled when 
ho spoko them, that tho plainfiiT'a omjdoycrr Hlionld disiiiicbi him). Seo til-o 
Hjieight v. Omnay (1 891), 00 1 j, J. (ti. Tt.) 23 i, i \ A., tier Llxnr.EY, fi. J., at i). 232 ; 
and soc p. 730, /)«•(. 

(A) Lrrry v. IlaudUij (1807), 10 L. T. 203, referred to by fjOrKS, Tj.J., 
in Hjrieiyht v. Goanny, aiqirit. In such a ciwto there is a distinct publica¬ 
tion by tbo person who repents tho slender being under a moral duty 
to do so. lie would, however, be able to nrnil hiiiisolf of the dofeuco of 
privilego, if he woie sneil. Tho statement of IjOI'ES, L.J., is oonlincd to tho 
case of moral duty; but che Sfamo principle applies to a legal, social, or moral 
duty, or indeed to tho case whore llie person who ropoats tho slander has a 
suiliciejat interost in making the communication to the person to whom 
he makes it to mako tho repetition privilegotl so far as no is concorned. 
As to privilege, see i)p.*377 ct aeg., post. Tho liability of a person who 
repeats a slander has been well o.xprosscd as follows: ‘‘It is no jnstifica- 
tiou to a person, in giving currency to that which is injurious to the 
character of another, for him to say that he heard the statomont made by 
another person. If he justifies at all, he must show that he made tho communi¬ 
cation under droumstanccs that gave it a privileged character, that ho was 
justified in making the communication, or that the wonls themselves, when he 
spoke the words, were true. It is nut enough for him to say that he heard it 
from sumo other person” (irafAtn v. Hall (1868), L. E. 3 Q. B. 396, per 
Lusil, J., at p. 403, and see ibid., BliACXSUKir, J., at pp. 400,401, approving 
M’Pheraon v. Dantele (1829), 10 B. & C. 263, per J., atpp. 272, 

273). See also as to the liability of (me who publishes a libol or slander 
which he did not himself contrives as distinguished from the liability of tho 
original puhlisbtx on tho insue of publication, p. 661, ante, and the notes to 
(Jr^ T. BoUe (1699), 1 Wms. hauno. 310, 

(•) See p. 667, ante. , 
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lutiy, though reHiwnsible on the issue of publication, nevertheless be Skcr. t. 
entitled to judgment if he establishes a plea of justification or that the In Rl*!**^** 
original utterance was privileged. On principle it seems plain that Actions, 
if the original utterance was not privileged, and the original utterer 
is responsible for the repetition on the issue of publication, the Ltebitah”* 
original utterer cannot escape liability for the repetition on the original 
ground that the repetition was a privileged communication. Indeed, 
llie fact that the repetition could be successfully defended by the publication, 
person who repeated the slander, on the ground that he was under 
a duty to repeat what lie heard to the person to whom he repeated 
it, is a ground for holding the original utterer to bo responsible for 
the repetition on tho issuo of publication. Conversely, the person 
who repeats an untrue statement which is defamatory of the plaintiff 
cannot escape liability, if sued for tho repetition, by showing that 
the original utterance to him was privileged, if ho was under no duty 
to repeat the slander to the person io whom he repeated it, though 
he would he entitled to judgmoiit on the ground of privilege if he 
was under a duty to repeat the slander to the person to wliom he 
repeated it, even if the original statenioul to hiln was not 
privileged (J). 


Part IV.—Defences. 

Skct. 1.— Justification. 

1238. No action for libel or slander will lie unless the defendant juitifleation. 
has falsely published of the plaintilT a statement which is defama¬ 
tory of tho plaintiff. 'J'lie pluintifi must allege tho ])uhlicalion, and 
prove it, if tlie publication is denied. Tho plaintilf must set out tho 
statement, and if the word.s are not liholloiis or slanderous of the 
plaintitTin their natural and primary sense, he must, by an innuendo, 
assign a libellous or slanderous meaning, and unless the defendant 
admits the innuendo the plaintiff must prove it (/c). The plaintilT 
must also allege that the statement is false, but since the law pre¬ 
sumes that a person is of good repute unless and until tho contrary Percnce mint 
is alleged and proved, the burden is on the defendant of alleging be plrarted 
ullirumlively (/) and proving that the defamatory statement which 

(j) As to tho liability' of tho person who repftats a slandwr, see note (A), 
p. tiUS, ante. The words in tho text, " if he was under a duty,” aro to ho 
understood as covering all cases of intorobt or duty which are included in the 
dofence of privilege. As to privilege, soe pp. 677 post. 

(k) As to innuendoes, see pp. 645 et (>«'/., ante. 

(l) See Bell v. Lnwea (1882), 51 L. J. (u. b.) 359. As to pleading justification 

hoforo 1852 and after 1852 up to the time of the Judicaturo Acts, see the notes 
of ^rjoant Williams and the late Sir E. Yaiighan Wiliitims to Craft v. Iloite 
(1669), I Wms. Saund. 310, 327 ef arq., and the cases there cited, ^e also 
Ballen and_ Leake, Precedents in Pleading, 3rd (1868) ed., p. 723. As to 
moading fair comment, see Fenrhyn v. Licmaed nrfifa/ft’rs’ Mirror (1890), 7 
T. L. 11. 1, whero tho defendants pleaded thus:—*'^1). . (2) They deny 

that they published the said words falsely or inahciously or with any of 
the moaniugs in the stateuiunt of claim alleged or with any defamatory 
meaning. (3) The said words without the alleged meanings are not 
d^CMoalory ol the plaintiff. (4) In so fax as they consist of oUegatdoiif 
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the (lefondant published is true. The defence of truth is only 
required on the assumption that the defendant has published a 
dofumatory statement. It may be pleaded as the sole defence, or it 
may be pleaded alternatively to the whole or part; but it is a 
separate defence, and must not be treated as part of the issue of 
publication. The allegation in a defence of the truth of the state¬ 
ment complained of is called a defence of justification. 

1239. The defence of justification confesses the publication of the 
statement justified or so much of the statement as is justified, and 
asserts that it is true in substance and in fact. It is not necessary 
for the defendant to justify, and it is not permissible for him to 
justify, that of which the plaiiitilf does not complain. It follows that 
the defendant may not set out a version of the statement which differs 
materially from the statement set forth in the statement of claim and 
justify that version. He must for the purpose of juBtili(.ation accept 
the plaintiffs version of the statement, or FAstatement which is in sub¬ 
stance identical with the plaintilf’s version (in). 

of fact, tho said words are true in suLstauco and in fact, and in eo far as 
they consist of expressions of opinion they are fair com monte made in good 
faith and without malice upon the said facts, which are a matter of pnhlio 
iiitorost.” The Divisional Court said that para. (2) must bo amoiidod by striking 
out the words “ falsely and maliciously " and inserting the words " as alleged,” 
and para. (:l) must be amended by inserting the words “ if defamatory do not 
refer to the plaintiff,” and that para. ('!) must remain, but particulars must be 
given. As to the plea of fair comment, see, fuilhor, Il'ett'er (Pettr) »fe Son, Ltd. 
V. fIo<l(/soVf [1909] 1 K. B. 239, 247, 0. A., and^noto (a), p. 700, post. As to 
discovery ami iiitorrogatoiios, see, generally, title Di.scuveky, IxapEOiioN, and 
Intbbuooatoiues, Vol. XL, pp, 99 H »aj. As to discovery of documents, see 
also Kent Coat Conreenons, Ltd. v. Duijuid, [1910] A. 0. 452 ; affirming [1910] 
1 K. B. 904, 0. A. As to interrogatories, see also che cases cited during ai^n< 
ment before the full court in Maaaa v. Goa Litfht and Coke Co., [1911] 2 K. B. 
543, C. A., and those refon-cd to in note (1), pp. 712, 713, post. 

(m) ” The law is plain that, if you wish to dispute the sense given to the 
words in the libel, yon must do so by the ploa of not guilty, and if you wish to 
justify you mubt confess and avoid ” [Branhridgs y. Latimer (1864), 12 W. B. 
878, per Byt.E8, J., at p. 879). ” That is a clear and concise stutemont of the law 
as it was, and though the forms of pleading have been altorml the substance of 
the rule is still the same ” (Raamm v. Budm, [1893] 1Q. B. 571, per Lord Cole- 
BIDOE, G.J. (daring argument), at p. 574). in the latter cose the defendant pleaded 
to the statement of claim, sotting out defamatory words allo^d to havo been 
spokon by the defendant of the plaintiff, that he ” did say the following words,” 
and proceeded to set out hia own version of what he said, which differed 
materially from the words out in the statement of claim, and then alleged 
that the words spoken by him wore tnio in substance and in fact, and were 
spoken on a priviloe^ occasion. The defence was struck out as embarrassing and 
tending to prejnmee the fair trial of the action. In Jireinbridge v. Latimer, 
eupra, the declaration set out part of a newspaper article accusing the plaintiff 
of base and ungrateful conduct. The defendant pleaded that words in the 
article charging bribery were omitted from the declai-ation, and set out and 
justified f^e whole aitime. It was held that those pleas were rightly struck 
out as being calculated to prejudice, embarrass, ana delay the fair trial. This 
decision was approved in Watkin y. Hall (1868), L. B. 3 Q. B. 396, per Blaok« 
bpAE, J., at p. 402, bbcause, a portion of the newspaper being set forth in the 
dedaratiim with an innuendo, the defendant endeavoured to show that if the 
whole aitiele was taken, the plaintifl would have had a different oanse of 
action, and he sought, by his plea, to set out the whole article, and so to 
justify it BE true in foot. That was irrelevant to the question at issue, whethw 
M Im. published the libel charged in the declaration, , . 
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The defendant may justify the statement alleged by the plaintiff 
to have been published in the meaning assigned to it by the plaintiff 
by an innuendo; for in that ease the defendant is justifying that 
of vrhich the plaintiff expressly complains. Further, vrbether 
there be an innuendo or not, the defendant may justify the 
statement alleged by the plaintiff in the natural and primary sense 
of the vrords set forth in the statement of claim; for, if the 
plaintiff has pleaded an innuendo and fails to establish it, he may 
fall back on the natural and primary meaning of the words; and 
if he has pleaded no innuendo, he must rely on their primary 
and natural meaning. 

The defendant, therefore, may justify the statement set forth in 
the statement of claim either in the sense expressly or in the sense 
unpliedly complained of, or in both senses (it). But he may not 
assign a meaning to the plaintiff’s version of the statement which 
differs from the natural and primary meaning of the words and 
from the meaning specially assigned by the plaintiff, and justify the 
statement set forth in the statement of claim in that sense; for that 
would be justifying a moaning of which the plaintiff does not 
expressly or impliedly complain (o). 

1240. Further, the defendant may not justify a part only of a 
libel or slander, unless he can show clearly that the statements are 
severable (p). Where the charge complained of is not severable in 


(n) Thin is confession and avoidance within the meaning of the rule referred to 
in noto (m), p. 670, ante. Conimonting on the Common Law Procedure Act, 185*J 
(15 & 16 Viet. c. 76) s. 61 (the substance of which is still law), BtutCKBVAN, 
J., in JiTatkin v. JJall (1868), L, R. 3 Cl. B. 396, _ at p. 402, said that the 
legislature thereby enach'd that a declaration contiuiung one count for liliel 
or slander with an innuendo that tho words wore used in a particular meaning 
should be taken as if there were two counts, one with tho inunendo and one 
without the innuendo, if the plaint^ proved either it was suflicioiit, and that 
it followed that a defendant might plead a justification as to the words with the 
moaning in the innuendo, and also as to them without the meaning. 

(o) That would not lie confession of tho plaintiff’s case, but the confession of a 
cose of complaint made for the plaintiff by the defendant and the avoidanco of 
the complaint so invented by the defendant contrary to the rule; see notes (m), 
p. 670, ante, and (n), Biipra. Under the present system of pleading the puhlicu. 
tion may be ti-avorsed, also the alleged moaning of the words, or the ploa that 
the words have a de&matory moaning; but the defence of justification is then 
an alternative defence which for the purpose of that defence confesses and 
avoids. As to pleading, generally, see title PLKAlHifa. 

( p) There is a string of authorities to this effect {Itaamm v. Budye, [1893] I 
Q. B. 571, per A. L. Smith, L.J., at p. 576). Thus, where the defendant 
published that the plaintiff, a proctor, had been suspended three times, per guod 
his neighbours were led to think ho hod been ^ilty of extortion, a plea that hn 
had been suspended once for oxtoition was held bad (Clarkson ▼. Lawson (1829), 
6 Bing. 266, distinguidung Edwards v. BelZ (1824), 1 Bing. 403). Sub^ueiitl^' 
the defendant put m a plea to one of tho said suspensions that the plaintiff had 
been once suspended by Sir J. Nicholl, and it was held that tho libellous matter 
was thus divisible and the plea an answer as to put (Clarkvm v. Lawton (1830), 
6 Bing. 587). Compare Clarke v. Taylor (1836), 2 Bing. (n. a) 654 (justification of 
a portion of the statement which contunw distinct chaises); and contrast Edbertt 
V. Brown (1834), 10 Bing. 519. In Ingram v. Lawton (1838), 5 Bing. (ir. o.) 66, 
the justificAtion, thot^h pleaded to the whole action, was insuffioiont. Where a 
count alleged tlmt the pfaintifi! was an apothecary and charged the defendant 
with having said ” ho ” (the plaintiff) “ has given my child tw much mercury 
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its nature, the defendant must juatif;^to the full extent of the 
charp^e. Thus, upon a charge of murder, it would be no defence to 
alleg;e that manslaughter had been committed (q), or, upon a charge 
of crime with aggravating circumstances, to allege the commission of 
the bare crime, if the additional circumstances would be libellous (r). 

1241. AsBuraiug that the part is severable from the whole, the 
defendant must make the separation, so that the court and the plaiutiff 
may see with certainty what portion the defendant means to 
justify (s). If the part not justified is defamatory, the defendant 
is liable in damages for that which is loft uncovered by the 
justification (/). , 

1242. Hut a jnstification of the truth of the substantial imputation 
in a libel is not necessarily insufficient where it does not extend to 
every epithet or term of general abuse which may be found in the 
description or statement of such imputation (a); and unless the 


and poisoned it,*’ a plf^a that tho pluinliff did givo tlio child too much mercury was 
hold l)ad {Kilsall v. Jinssril (1812;, 4 Mini. & (i. lOSH)). “ 'the ilefouiLiTit does not 
sever one distinct portion from luiother, and profess to answer such portion, us 
in C/nr/eaoH v. Lawauu (1830), 0 Bing. S87 ; but ho abstracts certain wonls found 
in tho thii'd count, and only professes to answer the charge conveyed by those 
words, tho adiniiiisteriiig of un excessive quautitr of mercury, but nut such an 
exc)‘s.sivo quantity as poisoned the child. Tho pica is had, therefore, as ncithor 
confessing nor avoiding the alleged slander” {K<hnU v. Jtimell, supra, at 
p. 1100). As to an insutGciont justilluation of an allegation of want of pro- 
fossional experience, see BoUenll v. Wltytthead (1870), 41 L. T. fi88. As to 
justillciition of ]iart of Ike btatoineut, see also p. 074, itost. As to the mitiga¬ 
tion of the strict rule in modem practice, see Ziermhery v. JMboun/ierr, [185)3] 
2 Q. B. 183, 0. A., ptr Lord I'lsiiKit, M.B., at p. 180, quoted in nolo (2), 
p. GTC, post. 

(o) Clarkson v. T.awson (18‘iO), 6 Bing. oST, TiNtiAL, C.J., at p. 1093. 

(r) IJelsham v. Dlackwootl (18ul), 11 0. B. 111. Thus a charge of killing an 
aiitiigonist in a duel under ciroumstaucos vevulliug to a man of honour is not 
justified by a defence alleging simply killing in a duel (iVnVi.). Nor is a charge 
of quitting a town under circuinstaiice.s showing an intent to dufraud creditors 
sufficiently answered by a defense of quitting which is cousislcnt with an 
alisence of intent to defmud {Clirien v. Dryanl (IS-iO), 16 M. Sc W. 108). But a 
uoinplaint that a railway coui;>any printed and pnhlihliod that the plaintiff was 
charged at petty sessions with having travelled on a railway without first jiajing 
liis fare and was convicted in a jionalty and costs, “ ineauing thereby that the 
plaintiff had attempted to defraud the company,” was sufficiently answered by 
pleading that the plaintiff was charged and convicted as in the declaration 
mentioned without expressly^iistifying the innuendo, tlio only offence of which 
the court had cognisance Ming for tiuvelling without previously paying the 
fare “ with intent to avoid paviuont thereof " (Higya v. Great Kaitern Jlail. Co. 
(1868), 18 L. T. 482). 

(«) Stiles V. Nokfs (1806), 7 East, 45)3,per Lk Blanc, J., atp. S07, approved in 
Clarkson r. Lawson, supra, per 'XrNDAL, C.J., at p. 593. _Tlio woras in tho 
text " and the plaintiff ” ai-e added. The modem prootico is chiefly concerned 
to see that the plaintiff shall know the^ moaning and the extent of the 
defence that he may not be taken by aurprise. As to treating a general plea 
lu if it applied to each part of the claim where the defendant faila to prove thq 
whole to be tme, see "Siterenherg v. LahowJum, supra, and note (2), p. 676, post, 

(<) Qarke v. Tnylar (1836), 2 Bing. (N. C.) 664, per Tindal, CI.J., at p. 665. 
'Where the part omitted from the jurtification is ambiguous, the court will not 
construe it, if the plaintiff has not put a oonstruotion on it, and will refuse tfi 
enter a verdict for the plaintiir on the part not justified (ibvl.), 

(U) M'irrism T. Harmsr (]837), 3 Bing, (N. 0.) 769, 767, , 
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diBcrepaticy between the sratement complained of and the matter skw. i. 
justified is so groat that the defence of justification ought to be Justifioa* 
struck out, the question for the jury is whether the defendant’s tion. 
account is substantially correct (a). — 

1243. The libel must be understood with reference to the subject- Subject- 

matter, and a justification which covers the libel considered in mattotobe 
reference to its subject-matter is sufficient (/>). considered. 

1244. The modern practice as to pleading (c) a justification is The test 

that the defendant who justifies either an isolated or a general dSmOTand 
charge must make perfectly clear what ho is justifying and what particulars »r« 
ease the plaintiff has to meet. If the libel complained of makes sufficient, 
only an isolated charge against the x)luintiif, clearly and precisely, Plaintiff must 
so that the plaintiff would know, if the defendant avers simply that ^"aSns^fm 
the statement complained of is true, what charge he has to meet * 

and the particulars of the charge, the defendant who thus simply 

avers thereby furnishes sufficient particulars. If, however, par¬ 
ticulars of the justification are roquived to prevent the plaintiff 
being taken by surprise, they must be given (^0. 

1245. When a general charge is made against a man, the defen- Justification 
dant must state specifically the facta on which ho relies as supporting 

the charge which he justifies, in order that the plaintiff may know 
what facts he has to meet nud have an opportunity of denying thein((!). 


(а) See Alexuuder v. Norik Emtrrn Rail. Co. (18f>.'>), 6 IJ. & S. 340; compare 
Oinpm V. tiouih-JSaiiicrn Rail. Co (iKfiS), 18 Jj. T. 738. 

(б) TIiuh, where adeclarutiou that the plaintiff was cashier to a person 

to whom the defendant wrote, saying of the plaintiff, “ I eoncoivo there is 
nothing too base for him to bn guiltv of,” a plea that the plaiuliff signed and 
dohvered to the defendant an I. O. X}. and afterwards falsely and fraudulently 
denied his signature was held suiDcient justificatioi], the plea averring that the 
libol WU.S written and published solely in reference to that trunsautinn {Tigke y. 
Cooper (1857), 7 E. & B. 030). But the rule in the text must nut be taken to 
cdiiotion a plea of ju-tifirution to tho words in a sense which is neilhor the 
primary eeuno nor the secondary souse assigned to the words by tho plaintiff; 
B(« p. (371, ante. 

(fi) As to pleading generally, seo title Pleaj)iko. 

(•/) See 11. S. C., (.)i-d. 10, r. 16. 

(e) Ziereiilierg \. Ltilwuckere, 11893] 1 (i. B. 183, C. A. As to the history of 
the practice, see ilwL, per Lord rlSTlEK, M.B., at p. 186; notes to Cra/t v. lloite 
(1669), 1 Wins. Saund, 310, and Bullen and Leake's Precedents of i'le.'iding, 
3rd ed. ^e following cases are still impoiiaut, as the substance of the practice 
has not changed :— J'Aiiaon v. Stuart (1787), 1 Torui Hep. 748, per AsunensT, 
J.,at p. 752 (a passage quoted with approval m Zicreuberg v. Laboticherc, supra), 
where it was said, ” When he took upon himself to justify generally the charge 
of swindling, ho must be prepared with the foots wnich constitute the charge; 
then ho onght to state those facts siiecifically, to give tho plaintiff an oppor¬ 
tunity of denying them, for tho plaintiff oannot come to tho trial jprepaied to 
justify his whole life”; /ffekintmtham v. ^rucA (1842), 10 M. & W. 361, per 
Parks, B., at p. 363, and the statement of Aluebson, B., dining the argument 
{ibid,, at p. 363) that the plea ought to state the charge with the same predsion 
as*au indictment; Newmtni v. liadey (1776), 2 Chit. 665 ;* Ilolmea v. Caleahy 
(1809), 1 Taunt. 643; Jonea v. Sieiwie (1822), 11 Price, 236.» In Oourley v. 
PUmaoU (1873), L. B. 8 C. P. 862, the court expressed the opinion that the more 
conyouiont course was that a ploa of justification iu general form should be 
allowed with full particulars of the matters intended to be lulied on in justifl- 
catioji See also Jones v. Bewixhe (1869), L. B. 6 C. P. 32, and Odger v. Mortimer 

B.L.—XVIH, * 
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A plaintiff cannot come to trial pr^ared to justify bis whole 
Ufe(/). 

The partioalars must be relevant to the issnes. If they are 
irrelevant, or vague, or embarrassing, they will be struck out (^r). 

A defence, which leaves it in doubt what the defendant justifies 
and what he does not, will be struck out as embarrassing (k). 


(undated) (unraportod),referred to by BoviXiL, 0. J., in QourUy v. Himaoll (1873), 
L. B. 8 C. F. 362, where Be/irena v. Allen (1862), 8 Jar. (N. s.) 118, (yBrien v. 
(Jlrment (1846), 16 M. & W. 159,_ and Gregory v. Brunnuick {Duke) (1843), 6 Man. 
& G. 205, were cited for the plaintiff. The aubstaiice of the practice is that the 
plaintiff is entitled to know what charge is made against him and the facts, 
as distinct from thh evidence, which are alleged by the defendant as supporting 
the charge. See B. S. C., Ord. 19, rr. 4, 6, 7, 15. In Zierenbery v. Labouchere, 
[1893] 1 Q. B. 183,0. A., the Court of Appeal held that the justification for want 
of sumcient particulars was not a well-ploudod defence, and that until there was 
Budi a defence there could be no right of discovery in the absence of some 
special relation lietween the parties, such, for instance, as that of principal 
and agent, or other special circumstance. As to tho modem practice as to 
particulars, sco also Hemmay v. Wright (1888), 57 L. J. (q. B.) 594, 0. A.; 
Markham v. irern^er, Beit £ Co. (1902), 18 T. L. B. 763, II. L.; Devereux v. 
Clarke <fe Co., [1891] 2 Q. B. 582, 0. A. (where plaintiff complained that defen¬ 
dants, in reviewing his book, said that plaintiff was by his own confession a 
liar, and tho defendants, who justified, were ordered to specify in their particulars 
the pussagos on which they intended to rely). As other examples of insutH- 
ciency, see Hickinbotham v. Leach (1842), 10 M. & W. 361 ; Jlolmta v. Oateabg 
(1809), 1 Taunt. 543; Bruton v. Davona (1859), 1 F. & F. 668; Edmonda y. 
Walter (1820), 2 Chit. 291. As to the distinction between a plea of justification 
and a plen of fair comment, see Diyhy v. Fiunneial Nems, Ltd., [1907] 1 K. B. 
502, C. A. (whore the particulars ask^l for were refused), and note (a), p. 700, 
post. Where tho defendant pleads “justification” and “fair comment,” the 
latter question does not arise if the fomer pica be proved {Dakhyl y . Labouchere 
(1907), [19081 2 K. B. 325, n., H. L.; and see Hunt v. Star Newapaper Co., Ltd., 
[1908t 2 K. B. 309, C. A., and Wal/cer {Veter) Jh a%7i, Ltd. v, Ilodgaon, [1909] 
1 K. B. 239, 251, 252, (J. A.). The rule that a defamatory statomont cauuot 
he justified when the same person has allegod tho facts and commented on 
thorn, unless both the facts are true and the comments thereon are fair, does 
not apply where one person allegos the facts and another comments on them 
{Mangemy, Wright, [1909] 2K. B. 958, per riiiuJMOKB, J.,atp. 975). 

(/) See J’Anaon v. Shiart (1787), 1 Term llep. 748, 752). 

[g) As to striking out parKculars, seo Markham y. Wernher, Beit ct Co., 
tupra (where the House of Lords held that the defendant was hound to 
support his justification by facts stated distinctly and with the same 
particularity as in a criminal charge). Compare Ilirkinhotham v. Leach, aupra, 
per Alderson, B., at p. 363, citod in note (e), p. 673, ante. As to pleading 
justification to the words “ convicted felon" and “ felon editor,” see 
Legman y. Latimer (1878),. 3 Ex. D. 352, C. A. (justification held to be bad). 
Where the defendant plewed a^ justification us to all of the libel except 
the heading “ hone stealer,” setting out the several circumstances of suspicioD 
related in the libel, but tbe declaration alleged that the libel was intoned to 
convey a charge of felony, and this intent was not denied by the plea, it was 
held that the statement of drcumstonces of suspicion to excuse part of the 
libel was not a sufficient justification {Mountney y. Watson (1831), 2 B. & Ad 

(A) Iteming v. Dmar (1889), 23 Q. B. D. 388, where the defendant admitted 
• the publication of the words but denied the innuendoes, and pleaded that to the 
extent of the factBt thereinafter pleaded the words were true in substance And 
in &ct._ The ^fenoe then set out a number of fiacts, and finally contain^ an 
admission that the words were not wholly justified by the said facts and paid 
40s. ihto court in satisfaction of the plamtiff’s claim. The defence was strucli 
out not only as contrary to B. 8. C., 22, r. 1, but also as being embarraiuring 

tbe geomi that the defendant by his pleading admitted tiiat he Imd gone 



Fart IV.— Depbncm. 



1246> If tb6 (lofondRiit made a Btatement, whether in writing or ffcor* 1. 
by word of mouth,- which is defamatory of the plaintiff, it is Jostlfleai* 
no justification, or not sufficient justification, that the statement tionL 
purported to be made on the relation of another, and that it had, in jngtiT^ 
fact, been related to the defendant by that other, even though the 
defendant disclosed the name of his informant at the time or pur- 
Bubsequently at the earliest opportunity. The defendant who 
justifies the statement must allege and prove that the statement reportowd 
which was made to him, and which he published, was true in tbeiike. 
substance and in fact (c). 

1247. The burden is on the defendant of satisfying the jury that Proof of 
the Btatement which is justified, or so much, if it b'o divisible, as is 
separately justified, is true in substance and in fact. If the 
statement complained of imputes the commission by the plaintiff of 
a criminal offence, the defendant, to succeed on his plea of justifica¬ 
tion, must prove the commission of the offence charged as strictly as 
if the plaintiff wore being prosecuted for the offence (/c). In other 


too far, but did not mention in what respect or to what extent ho had gono 
loo far {Flemimj v. Dollar (1889), 28 Q. B. 1). 388, 393). The right to 2 )l^d a 
jiistilication to port of a divisiulo libel was there recognised (ibid., per Lui-d 
CoLGRinoB, C.J., at p. 392, citing in support of that proposition Moutdney v. 
Watson (1831), 2 B. & Ad. C73; M'Oregor v. Ortgori/ (1843), 11 M. & W. 287 ; 
and criticising the dicta in R. v. Newmau (1853), 1 B. & B. 658). For an in^tanc’o 
of a jiistiiiuation as to part which was held bud, see 8 inith y. Parker (184-1), 
13 M. & W. 469; and see note (p), p. 971. auie. 

(t) See note (n), ji. 6G4, ante, aud note {h), p. 608, ante. As to mitigation of 
damages, see pp. 724 et aeq., post. As to the defence of privilege for fair aud 
uccurato reports, see pp. 991 et seq., post. As to pleading and particulars, see 
Jfennessj/ V. Wriyht (1888), 67 L. J. (d. B.) 594, C. A. (referred to note (m), 
p. 676, fx/st). 

(fe) Chalmers v. Shachdl (1834), 6 C. & P. 476 (forgery); Jl’tiiinrff v. ffurmer 
(1839), 8 G. dt P. 695; Roberts v. Richards (1862), 3 F. & F. 507 (charge of theft 
by sei-vant in giving away master’s bread); as to strictness of pleading, compare 
liickinbotham v. LoKh (1842), 10 M. & W. 361, per Aldersox, 11., p. 363 
(where the charge coinTdaiueu of was duffing). Sec also Markham v. Wemher, 
Beit Co. {10(12), 18 T. L. B. 763,11. L. (referred to note ( 9 ), p. 674, ante), 
where the particulars of justification were struck out. But whore the ploinUiZ 
charged, as a libel upon him, a notice, published by a railway company, 
which stated that he bad been convicted by justices of an offence againrt the 
defendant’s bye-laws and fined with an alternative of three weeks’ imprisou- 
mont, and the defendant justified and the alternative in the conviction was 
really fourteen days, it was held that it was a question for the jury whoBier 
the statement charged as libellous was or was not |ubstantially true and that 
the inaocuracy did not as a matter of law make the statement necessarily 
libellous, that the conviction was described with substantial accuracy aud truth 
in the statement complained of and in the plea was held good {Alexander v. 
North Eastern Hail. Co. (18(56), 6 B. & S. 340); and seo Owtftin v. Simih-Easttm 
Rail. Co, (1868), 18 L. T. 738 (alternative to a small line three days' imprison¬ 
ment, described as an alternative of imprisonment with hard labour). It was 
further alleged in Alexander v. North Ea^em RaU. Co., supra, that it was not 
necessary to plead that the conviction was still subsisting, CuddingUm v. 
Wiildns (1616), Hob. 81, being distitiguished on the ground that a pardon had 
ben granted, and Cookbubn, C.J., in Alexandjtr v. North, Eastern Rail. Co., 
supra, at p. 344, stating that if the conviction had been quashed J.t should have 
been plea^. As to fair and oocorate remits, see pp. 694 et seq., post. As tu 
admitting evidence, though no particulars of justification have been given, where 
pldintiffs have never applied for particulora, ees ffewson w, Cleeve, ^1904} 
3 I. o66| Cl Aw 
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cases the proof required is, perhaps, less strict (f); but the defen* 
dant must satisfy the jury that the statement justified is sub- 
stanlially true, though the proof does not establish every little 
detail. If the statement complained of is that the plaintiff has 
been guilty of habitual misconduct, the defendant does not dis¬ 
charge the burden on him by proving one isolated instance of such 
misconduct. 

1248. Altlioiigh in strictness a defendant who pleads generally a 
justification of the whole libel is bound to prove the whole to be 
true or fail altogether, yet, where the statements in the claim can be 
treated as separate libels, the court may treat the general plea as if 
it applied to each part of the claim (vi). 

1249. Where in an action for libel pleas of justification and 
privilege are set up and tlio defendant fails as to the plea of 
justification, and judgment is given for him on the plea of privilege, 
the plaintiff is not entitled to the costs of witnesses whose evidence 
does not relate exclusively to the plea of justification (a). 


(Z) As to proving every inat«riul partiruliir, see Hcftwr v. Lht/il (1S1!4), 2 
B. & C. 678; Cory v. Bond (1860), 2 1. & 1<'. 211. But in an action by u bolicitor 
for libel a plea jiistifyins a charge of having disclosod coriMential commiunua- 
tions may bo supported by proof of tho disclosure of communications made to 
him by his clients which are not so striclly privileged as to prevent his oxami- 
niitiou as a witness {Moure v. Terrell (18611). 4 11. & Ad. 870). In Zwrenbtrq v. 
Lahnuchcre, [1S93] 2 (1. B. 183, 0. A., the luodern practice was thus stoted by 
Lord Esiieu, M.11., at p. 186 : “Strictly bpoakiiig, tho defendant, having 
pleaded generally a justiiluaiiun of the whole libel, would be hound to provo 
the whole to be true, imd if he failed in doing so, it might bo said that his 
plea of justification failed altogether. That would hnvo beuti tho old pructico; 
out that seems to bo too strict a viow of the rights of tho parties to take at the 
present time, and 1 think wo ought to troat the case ns it the statements in tho 
claim were statements of .oopnrate libels and the general plea of j ustificutioii as 
if it applied to each part of the claim.'’ As to tho oiTtict of pleading a justifica¬ 
tion on tho quebtion of express malicu and dumuges, bce note (A), p. 717, jHtst, 
mid p. 723, j)Oat. As to giving ovideiico in luitigutiun of damages, see i>p. 724 
et sey., peat. 

(m) Seo ns to this the stntoment of the modem iii-actico by Ijord E.sukh, 
M.B., in Zitrenhery v. Lahonchere, tupra, at p. 186, quoted in note (Z), 
iupra. Compare llom-tf v. Stubbs (I860), 7 C. Jl. (n. s.) dS5, as to refusing 
leave to plead one general plea to a declaration containing several counts for 
distinct libels. In the case put by Lord Eshbk, M.B. (see note (Z), suftra), the 
plaintiff is not embaiTasse^ by tne fonn of tho plea, lie is warned to come 
to trial prepared to meet a* Justification of all tho libels in just the same way 
as if the defence hod pleaded separate j iibtificatlons to each part. The defendant 
is obliged to give particulars. See also Jlenneaay v. WrigM (1888), 57 L. J. 
(q. n.), o94, 0. A., per Bowen, L.J., at p. 596, whore it was said that objections 
to plowing have always, from tiiao immemorial, been cured, when tlio 
objectiou is to the geuerality of tho pleading, by delivery of particulars. In 
that case two grounds of defence wore put together in one plea though founded 
on separate and distinct facts, and tho defendant was ordered to inform the 
plaintiff whether he intended to prove that the report there referred to was a 
correct report, and^also that the charges made were true in fact, or whether 
he only uitended to'prove that tho report was a correct report. 

(n) Brown y.'Uouaton, [1901J 2 E. B. 855, 0. A., in which Harriam ▼. Bush 
(1856), 5 E. & B. 344, was omsidered. As to costs generally, see titles FBAonoE 
AND FrqoisDure; Souoi’i'ORS. As to discovery and interrogatories, see titie 
PUCOVBRY, InSVEOTION, ANp InTEBROUATOUIEBi Tol. XI„ pp, 99 a SSfl. 



PiBT IV. —^Defences. 


1250. In actions of slander of title it is essential, to give a cause 
of action, that the statement should bo false (o), and on principle the 
burden of proof is on the plaintiff (p). 

Sect. 2. —Absolute PriuUeye. 

Sub-Sect. l.—A\iture. 

1251. Although the statement complained of be deramalory of 
the plaintiff and untrue, yet, if the occasion of its publication be, 
privileged, the statement is absolutely or conditionally protected 
according as the occasion of the publication is an occasion of 
“absolute privilege” or an occasion of “ qualified privilege”( 5 ). 

1252. If a Htateuiorit is published of the plaintiff on an occasion 
which is absolutely privileged, the comraunication also is absolutely 
privileged. 

So far as absolute privilege is the privilege of the individual at all, 
it is a privilege to lie exempt from all inquiry as to malice. He is 
not lialde to have his conduct inquired into to see whether it is 
malicious or not. But in truth it is rather a right of the public, 
which the courts will protect in the interests of the public {r). 

Although since the ./udicature Acts the defendant has to plead and 
prove the facts on which the defence of privilegu is based, yet the 
court has an iubercut power of dismissiug an action even bofote 
ilefence on the ground that it is frivolous and vexatious; and it is 
not necessary for the exercise of that power that the statement of 
cliiiiu should be on the face of it demurrable. It may bo exercised 
if, upon facts which are brought before the court (either upon the 
face of the statement of claim or otherwise), or of which tlio court 
may take judicial cognisance, the action is clearly shown to be 
frivolous ami vexatious (6-}. 


(o) Pater V. Pater (1S17), 3 C. li. 831, jtf-r MAUrJl, J., at p. SG 8 . Poice v, 
PiKtch (1813), 1 M. & S. 304, if it is a ilucidion to the coutraxA', i» not good law. 
Tboro, objcolion having boon takon that there was no ullogution that tbo 
publication was falsu, lAU'd EiJ.K.VDonoUGil, O.J., said Ulid., at p. 309) tbut tlip 
allpgntinn that it was lualicious, iiiiurioiis, and uiilawtul was suHicient. As to 
slander of iitio genoi-aUy, boo title Tout. 

(jj) Pater v. Itaker, aupra; Jlou'e v. Hanr/i, supra. Soo the statenieut of 
MarLB, J., in Pater v. Pu/cer. siipm, at p. 868 , concluding “and then'fore 
falst'houd is givoii in evidence under not guilty, since the new rules.” Thcro is, 
or should be, uo dilBoiiltv in a man proving his titlo. Tbo law does not presiiiiio 
that A. has a good titlo wlioii ho cuiiqilains tliat 1^. said that A. had not a good 
title. But the law does pre.siimc, till tho contrary is biiowu, that a man i>j not 
hateful, coiik'iiiplibla, nor I'ldiciilous. 

( 7 ) fkio p. G08. ante, and ibid., note (c), p. 609, ante. As to qualiliud or 
Qoudiliouui privilege, bOO, fiirtlior, pp. 680 et se<j,, post. 

(f) Sec the passage from the judgment of LTiaxxklt., J., in Jtottomle?/ v. 
Jlrouqham, [1908] 1 K. B. 384,587, quoted with approval in Purr v. Pmith, [1909] 
2 K.‘B. 306, 311, 0. A.; sco also Munder v. iMmh (1883). 11 a B. D. 58S, 
A., jter Brktt, M.E., at p. 601 jter Fky, L.J.. at pp. 606, 607; Scott v. 
Slansjietd (1868), L. E. 3 Exrh., 220 , piir Kelly, O.B., at p. 223. 

• (s) See Purr v. Smith, [1909] 2 K. B. 306, 313, 0. A-! Law v. Leti't^Iyn, 
[1906] 1 K. B. 487, 0. A. A slatemont of claim fairly drawn may BuindeiiUy 
raisu a question of law, and on the latter being decided agmnst tho plaintiff 
tho iwurt niay strike out the slatemont of claim under E. 8 . 0., Ord. 25, r. 4, 
as diKclosing no leHSouablo cause of action {Uodsou v. Pare, [1899] 1 Q. B. 
455, 0, A., referred to in note ( 7 ), p. 680, post). In Scoff v. Stauefieli 
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BuB-Sbct. 2.—Sul»yeer-maMer(f). 

(i.) Adminitirtaion of Juriico. 

1253. More than a hundred years ago Lord Mansfield said that 
neither party, witness, counsel, jury, nor judge can be put to answer, 
civilly or criminally, for words spoken in office (a). The authorities 
are clear, uniform, and conclusive that no action lies, whether 
against judges, counsel, witnesses, or pai-ties, for words spoken in 
the ordinary course of any proceeding before any court or tribunal 
recognised by law(&). It is manifest that the administration of 
justice would be paralysed if those who are engaged (c) in it were to 


(1868), L. B. 3 Ezell. 220, decided before Uie Judicature Acte, the couii; 
held on demurrer that the repUcation to the plea was bad, and that the 
action vae not maintainable, lii Dawhina v. Jtokehy (Lord) (1873), L. B. 

8 Q. B. 2d5, Ex. Ch., affirmed (1875), L. B. 7 IL L. 744 referred to 
in note (j), p. 681, post, the plea was “ not guilty ’’ and issue thereon; 
at the trial, to prove the issue, counsel for the plaintiff inado certain 
statements which were admitted b^ counsel for the defendant, and which 
showed that the statements complained of were made by the defendant, a 
military man, in the course of an inquiry in relation to the conduct of the 
plaintiu, a military man, and with reference to the subject of that inquiry: 
BLaCKBTiBN, J., refused to accept evidonce proiwsed to be given to show 
that in making the statements tne defendant was acting ma/d fuh and with 
actual malice, and without reasonable or probable caase, and with a knowledge 
that the statements were false, on the ground tliat the proposed evidence was 
immaterial and irrelevant, and that the action would not ho, even though the 
plaintiff should prove that the defendant acted mnia fide and with actual malico 
and without reasonable or probable cause, and with a knowledge that the state¬ 
ments wora false, and directed the jury to find for the defendant. The jury 
having found for the defendant, the (kiuit of Exchequer Uhantber, on a bill of 
ozeeptions to the ruling, disallowed the exceptions, and hold tliut the defendant 
was entitled to judgment. 

(t) The following division of the subject-matter under three bcuils (see 
the text, *7^0, and pp. 683 el aea. post) is suggested in the passage from 
the considered judgment of the Exchequer Chamber in Dau'Mm v. Itokeh/ 
(Lord) (1873), L. B. 8 Q. B. 255, 268, quoted by Env, L.J., in Mmtater v iMmh 
(^1883), 11 Q. B. U. 588, G. A., at p. 606, as a dictum of the highest value 
declaratory of the common law: “ 'Wbatovor is said, however false or injurious 
to the character or interests of a complaiiiaiit, by judges upon the bench, 
whether in the superior courts of law or in equity, or iu county courts, or 
sessions of the peace, by counsel at the bar in pleading causes, or by witnesses 
in nving evidence, or by members of the legislature in either Uouse of 
Farliameut, or by ministers of the Crown in advising tho Sovereign, is 
absolutely privileged and cannot be inquired into iu un action at law for 
defamation. . 

(a) R. v. Skimer (1772), Lout, 55, quoted with approval iu Afunater v. Lamb 
(1883), 11 Q. B. D. 588, ^6, 0. A.: “If the words spoken are opprobrious or 
iirelevaot to tee cas^ uie court may take notice of them os a contempt and 
examine on information. II anything of ma/a mena is found upon such 
inqniiy, it will be punished accoidingly ” (ibid.). 

(b) The statement in the text is a jmssage from the judgment of the 
Exchequer CSiamber in LauMm v. Rdkeby (Lord) (187^, L. B. 8 U. B. 255, 263, 
Ex. Ch., quoted in Afunsfer y. Jjamh, supra, at p. 606. Eor other dida deolaratory 
of tee common law qimted in Mututer v. /.atne,_8ujpr(i, see notes (t) and (a), supra. 

(e) But an observation defamatory of the plaiutiff by the chief clerk, after the* 
statemmit of evidence given before tee Lo]^ Mayor, was held not to be pro¬ 
tected; it was not made in the course of any judicial proceeding by any 
one whose duty called upon him to make it; it was uttered by a person who, 
for this purpose, must be considered as an entire stranger; it is the some as it 
by any bystander in the court (Relegal y. ffightey (1837), 3 Bin^. (ir. c.) 



Part IV.—DErEKcis. 


m 

be liable to actions of libel or elander npon the imputation that Baot.SL 
they had acted maliciously and not bond fide (d). Absolute 

The doctrine is not confined to the administration of justice in Pitiili^. 
the superior courts (e). It has been applied in its fullest extent to — 


950,TmDAL, 0. J., at p. 96t). As to persona engaged in the administration of 
justice, see the decisions referi^ to in notes (t) and (a), p. 678, ante. See ^so 
the following cases:—^Witnesses: The chief cases are Ilecia v. Smith (1856), 18 
C. B. 126, and Henderson, y. Broamhead (1859), 4 H. & N. 569, Ex. Gh., ana the 
mneral conclusion is that all witnesses speaking with reference to the matter 
mforo the court—whether what they say is relevant or irrelevant, whether 
what they say is malicious or not—are exempt from liability to any action in 
respect of vivd voce or aiBdavit evidence {Mvmter v. LariOt (1883), 11 Q. B. D. 
588, 0. A., per Bkett, M.B., atp. 601). Aii to statements made by witnesses (or 
parties), see also Seaman v. Neiherci{ft (1876), 2 0. P. D. 53, 0. A.; Jsttey v. 
yoHvtje (1759), 2 Burr. 807 (statement in affidavit); Hemlereon v. Broomhead, 
supra (statemont in affidavit); Kennedy v. HtUiard (1859), 10 I. 0. L. B. 195 
(where the statemont was irrelevant and was expunged from the affidavit as 
scandalous); Trotman v. Dmn (1815), 4 Camp. 211; M'Laughlin V. Doey (1893), 
32 Ji. B. Ir. 618; Dotfle v. O’Doherty (1842), Oar. & M. 418; Gompaa v. White 
(1889), 54 J. P. 22 (affidavits in iiiterlocutoiy proceedings); Wilson v. Collins 
(1832), 5 C. & P. 373 (direction as to an nffinous communication by a person 
not on oath at a ward inquest: statement not in discharge of official duty; 
verdict for the plaintiff). As to the absolute privilege uf witnesses before select 
<X)mmitteos of the House of Commons, see Goffin v. Donnelly (1881), 6 Q. B. D. 
307, and Dawkins v. Roktby {Dord) (1873), L. E. 8 Q. B, 255,1'lx. Ch., and note (^), 
p. 681, post. Advocates:—The most important decision is Munster v. Lamb, 
supra, whore the Court of Appeal, dissenting from KendilUm v. Maltly (18-12), 
Car. & M. 402, and following the analogy of £fcott v.^ Stanifield (1868), L. B. 
3 Exch. 220 (where it was held that all jinxes inferior as well as superior 
are privileged for words spoken in the course of a judicial proceeding), held 
that the same principlo applied to an advocate: "Por more than a judge, 
infinitely moro than a witness, he wants protection on the ground of bnnetit to 
the public ” (Munster v. Lamb, supra, per Buett, M.B. , at p. 603). In Munster v. 
Lamb, supra, the Goiut of Appeal uphold the nonsuit directed by Watkik 
Williams, J., in an action against a solicitor in respect of words used by him 
as advocate for a client before a court holding a judicial inquiry. “ For the 
pni’poso of my judgment, said Buetx, M.B., tind., at p. 599, "1 shall assume 
that the woras wore uttered by the solicitor maliciously . . . not with the 
object of doing something useful towards the defence of his client; . . . that 
the words were uttered without justification or even excuse, and from the indirect 
motive of personal ill-will or anger towards the prosecutor arising out of some 
previously existing cause; and . . . that the words were irrelevant to every 
usne of fact which was contested in the court whero they were uttered; never¬ 
theless, inasmuch as the words were uttered with roference to and in the course 
of the judicial inquiry which was going on, no action will lie against tho defen¬ 
dant, however improper his behaviour may hav% been." See also fforlgson v. 
Scarlett (1818), 1 B. & Aid. 232; Needham v. Dowling (1845), IS L. J. (c. P.) 
9; Maekay v. Ford (1860), 6 11. & N. 792. But statements by advocates after 
the trial ore upon a different footing (Flint v. Pike (1825), 6 Dow. & By. (k. p.) 
528). 

(d) Dawkins v. Paulet (Lont) (1869), L. B. 0 Q. B. 94, per Mkllob, J., at 


(e) Ibid. In Anderson v. Oorrie, [1895] 1 Q. B. 668, 0. A. (where it was 
held that no action lies against a tiidge of Vine Supreme Court of a colony in 
respect of any act done ^ him in his judicial capacity, even though he acted 
*oppTe6HiTely and maliciously, to the ]mjudioe of the. plaintiff and to the 
perversion of justice), Ijord Esnsn, Mat., ibid,, at p. 671 (^ving quoted the 
pusage from the judgment of Obouftov, J., in Fray v. Maekbum (1863), 3 
A S. 676, at p. 678, where he said, “ It is a principle of our law that no action 
will lie against a judM of one of the superior courts for a judicial act, thoi^h 
it be alleged to haVe been done maliciously and oorruptly and iMviog 
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county courts (/). It applies not only to all kinds of courts of 
justice (tf), but to other tribunals recognised by law acting 
judicially (/(). It has not, however, been extended farther than to 

roforred to the reasons for the rule statcnl by Kj;r.LY, C.B., in Scott y. Sianafidd 

S , L. K. 3 Exch. 32U, uiid having criticised adversely the statement of 
lUBN, C.J., in Thmaa v. Chnrlon (1862), 2 B. & S. 475, at p. 470, where 
he said, “ I am roluotaut to decide, and will not do so until the question comes 
before me, that if a judge abuses his judicial ofllce, by using slanderous words 
malirionely and without roasouable and probable cause, he is not liable to an 
action ” as h statement to which the Chief Justice could not and would not have 
given effect had the quest ion come before him), stated the law on the subject 
thus:—“ To my ming thero is no doubt that the proposition is true to its fullest 
extent, that no action lies for acts done or words spoken by a judge in the 
exercise of his judicial oflico, although his motive is malicious and the acts or 
words are not done or spoken in tho honest exercise of his oflic/O. If a judge 
goes beyond bis jurisdiction a different set of cousiderntions arise. The only 
difference between judges of the superior courts and other judges consists in 
thg extent of their rospcctiro jurisdiction." A-S to uii ni-der beyond the juris¬ 
diction of the county couit nuido under a mistake of the law and not of the 
facts, see Ifouldea v. Smith (1650), 14 (1. B. 811, cited in the argument in 
Scott V. StanaJUld, tujtra. In Scott v. Stamfiehl, aupra, the defendant in au 
action of slander pleaded that ho was a county court judge, and that the words 
complained of were spoken by him in bis capacity as such judge, whilo silting 
in his court, and trying a cause in which the present plaintiff was defendant, 
and it was held on demurrur that a mplicntion was bad which stated that tho 
words were spoken falsely and malic-iously, and without any reasonable, pro- 
bublo or justifiable cause, and without any foundation whatever, and not bond 
fide in tho discharge of the defendant’s duty as judge, and were wholly irrelevant 
in reference to tho matter before him; und it was fuiihor held that the action 
was not maintainable. 

(/) Suit V. Sfaiiafield, aupra, in which case CiiAXSTiT.T,, B., at p. 225, 
said that if a county court judge be guilty of misconduct in tho exorcise of his 
oifice, tho Lord Chancollor may, if ho think expedient, remove him from such 
office, but that no action would lie against him for anything doiio by him in 
his judicial cspiicitv. 

(f/) /toi/at Aquarium and Summer and ll'i/ifo- (lurdcn Sickly v. Parkinson, 
[1892| I (J. B. 431, (J. A., per Lonl Esuiii:, M.lt., nt p. 4 12; and seo tho eases 
cited in the i^reoo^ng notes (/»)•-(<■)• VI'- Thus the doctiino 

applies to coroners’ Ciuirts (TJwniaav. Ohnrton (1862), 2 B. &S. 473),and magis¬ 
trates’ couits (Lomi V. Llewellyn, [lODfll IIC. 1>. 487, C. A., whoro the stiitemont of 
claim was struck out). In Law v. Llewellyn, supra, it was hold that a magis¬ 
trate. when sitting in the course of his judifial duties, is a judge within the 
rule laid down ill Munster v. Lam 6 (1883\ 11 U- B. ]). 588, C, A. Beo also 
Ifiidjon v. Pare, [1896] I fl. IJ. 4p5, C. A. (whoro it was held that a justice of 
the ]>eace, to whom an application is miado mulct tho liUnacy Act, 1860 (53 & 
64 Viet. c. 5), on a jxitition for an order for tlio reception und detention of a 
lunatic, is acting judicially, lAid conHC(]non11y dufnmatxtry stutements miido in 
tho course of the proceedings are not actionable. Tho Coui't of A])])cal struck 
ont tho statement of claim which raised tho quustion to bo decided (which was 
whether tho statement was mode in the course of a judicial or ineroly au 
aflministrativo proceeding), upon the ground that the justice of tho peace was 
exorcising a jumciul fmi^ion, and that therofora the caso camo witliin B. 8. C., 
Ord. 25, r. 4, as not disclosing a reasonable canso of action, since tho facts stated 
didclof^ tho defence of absolute privilege. Compare Lillej/ y. Roney (1892), 
61 L. J. (ft. B.) 127; Oomp^ v. White (1889), 6 T. L. B. 20. Ohservauous of 
a magistrate, while sitting in the couree of Ida judicial duties, in reference tft, 
tho withdrawal of a oKarge are not aotionable, and it makes no difforeuce whether 
such observation^ are made before or after the leave to withdraw has been given 
{Law V. Llewellyn, aupra, at p. 493). 

(A) See note ( 5 ), aupra. As to tho words " recognised by law," see the 
pawages from Ikcwhma f. Rokehy {Lard) (1873), L. B. 8 4. B. 255, 263, ISx. Cl\. 
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eourts of justice and tribunals acting in a manner similar to that in 8«». 2 . 
which such courts act (i). Absolute 

Thus the doctrine has been applied to a military court of Piisilege. 
inquiry, where the ease was one of an authorised inquiry before a Bntc^^to 
tribunal acting judicially, that is to say, in a manner as nearly as tribuuate 
possible similar tc) that in which a court of justice acts in respect of an 
inquiry before it ij). But a meeting of the London County Council 


and note {J), infra; Jlnyal Aqmriiim and Hummer and Winter (harden Society v. 
Parkinaon, [1892] 1 Q. IS. 431, C. A., per Lord Esujeb, M.B., at p. 442; and 
Itarratt v. Kettma, [1905] 1 K. B. 604, G. A.,pfr Colmss, M.K.,at p. 510, where 
it was held that the doscription applies In an ecchiHiastical ftiquiry authorieed by 
Blatute before coinmisRiouera whose duty it was to hear evidence and report on 
the matter referred to them, and that in respect of a statement made by a witness 
in the course of such proceediii''3 there is an abeoluto iunuunity fi'om liabilitj' 
to an action, and consequently the defendant cannot bo inten' 0 {;atcd as to 
the Btatoinonts which ho made. Tn Ttarrali v. Kearns, supra, the evidenre 
before the commissionei-H was not takon on oath, wliich was also the caso in 
/kiirkins v. IMichy [Lord) (liS73), L. K. 8 Q. B 25.>, Kx. Ch. ; affirmed [1875), 
li. B. 7 ri. L. 744. Jii Hurratt v. Kmrns, supra, it was noutended that it was 
esseutiol to takotho evidenco on oath under the T’luralities Acts, but the omission 
to do HO was held not to bo a mistake whien vitiated the whole pnicecdings or 
altered the character of tho tribunal (ifiid., jur CozKNS-llAJiliY, at p. 511). 

(f) Royal Aquarium and Summer and WinUr Harden Soculy v. Parkin'< 0 'i, 

sujmt. 

(/) Thus it was hold by tho Kxchcqiior Chumbor in Ihvrkins v. Rokely 
(1873), L. It. 8 (i. II. 255, E.x. Ch., that a court of ioquiiy instituted by tho coiu- 
inMU'lnr in-i'hiof, under the articles of war, to inquire into a coinpluiui made by .on 
officer of Iho amiy, though not a court of record, nor a court of law, nor coining 
within the ordinurydoliDitiou of a 001114: of justicn, was. nevertheless, a court duly 
and legally eoiistituti'cl and rccogniMHl in tho Articlm of War and tho Mutiny 
Acte ; and that statoments, wliolhor oral or written, mode by an officer suminoiio'd 
to attend before such court to give evidence were absolutely privileged, even if 
made maht Jide and with actiud malice and without reasonalile and probable 
cause; and that such statements were of the minutea of tho proceedings of 
tho court, which, when reported and delivered to the coramiuidcr-iii-chief, were 
received and held by him on behalf of the Bovoreigu, aud uii gi^muds of public 
policy could not bo produced in evidence. The decision of the Exchequer 
('hamber was allinucd in the House of Lords, Dawkins v. Rokebu [Lord) (187.}). 
L. B. 7 li. L. 711. In the House of Lonla it was contonded tot the plaiutiit 
appellant that tlio inquiry was not to bo considered in tho light of a judicial 
inquiry, and that tho evidence was not evidence given by a witness ou oath. As 
to that argumont, Lord Caians, L.C., said, at p. 751: **'My Jjords, that is quite 
true ; but nl tho same time ... it was an inquiry connected u ith the discipline 
of the ai my . . . x^an-anted by the Queen's regulations and orders for the army 
. . . calleii for ... in pursuance of those regulfj^ions; and tho defendant in 
the action was called at that inquii^ as a witness, as a person who was required 
to make slateiiieuts relevant to the inquiry . . . aud it was in the course of 
that inquiry that those statements were made. . . . Now . . . adopting the 
oxpi'ossions of tho learned judges with regard to what I take to be the settled 
law as to the protection of witnesses in judicial proceedings, 1 certainly am of 
opinion ^at upon all principles, and certainly upou all considerations of con- 
veiiionco and public policy, tlie saino protechoii which is extended to a witness 
in a judicial proceeding who bus been examined ou oath ought to bo extended, 
and must be extended, to a military man who is called before a court of inquiry 
(If this kind for the purpose of testifying there upon matter of miUtary 
discipliue connected with tho aimy. It is nut denied that the statements which 
he made, both those wluiih wore made vivd voce and those which were made in 
writing, were relative to that inquiry. Uuder [s»c] those) circumstances ... I 
submit . . . that the conclusion of the loaruea judges is, in all ruspeots, one 
which we ought to adopt, and that your T.ordshipB will hold that atatemeqta made 
under tkese particular circiunstanoes are statements which cannot beiXHne the 
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tor granting xnueio and dancing licences is not a tribunal acting 
judicially within the doctrine; and, therefore, a county counc^or 
making a defamatory statement at such a meeting, with regard to a 
person applying for a licence, is not entitled to absolute immunity 
from an action in respect of such a statement; he is only entitled 
to the ordinary qualified privilege applicable to a communication 
made on an occasion of qualified privilege, which is avoided 
if the plaintiff establishes that the defendant, in making the 
communication, was actuated by express malice (k). 

1254. The privilege attaches not merely to proceedings at the 
trial, blit to proceedings which are essentially steps in judicial 
proceedings (2). 

foundation of an action at law ” (Lords CnELMSFOia), IlATHKHLeY, Pen'/anck, 
O’llAQAir and SECDOliKK coucurred). Sco also Jek^ll v. JIfoore (1806), 2 Bos. & 
P. (n. b.) 341. Absolnto uumunity attaclios also to statemenls forming part 
of the ovulonce given by the defendant as a witness bofuro a select cominittou 
of the IIousc of Commons [(Joffin v. Jhnnellii (1881), 6 Q. B. IJ, 307, where Seaman 
T. Xethereli/t (1870), 2 0. P. 1). A3, 0. A. (immunity of witness), and Dawkina v. 
Nokehf (Zor(i)(1873),8 Q. B. 255,1^. Ch., were relied on, and it was pointed out 
that ithad been decided, iu the latter case, that staleuionts iiiadu before a military 
court of inquiry which could not administor an oath woro as much privileged as 
evidence given in a court of justice, and tliat the ease botoro the court was 
an a fortiori cose, it being admitted that the seloel cominiltoc has power to 
enforce attendance by committal for contempt, and to examino on oath). 

{k) Royal Aquarium and Summer anti ll'tuter Oardon Sticifly v. Purkinaon, 
[1892] I Q. B. 431, G. A. (where it was hold that the county council was there 
acting in discharge of consultative and administrative, and iiot'j udicial, functions). 
As to the decisions of the Jockey Club, see Hope v. 1 ’uinaon and Wealherby 
(1901), 18 T. L. E. 201, C. A. (where the question was as to whether the com¬ 
munication was privileged within the law relating to qualified privilege). 
In ProfUr v. Wehater (1885), 16 Q. B. D. 112 (wWe Lake v. K%ng (1668), 
1 Wms. Saund. 137 (petition to committee appointed bv House of Commons), 
and Hare and Meller'a Case (1576), 3 Leon.^ 138 (petition to the Sovereign 
in the nature of a petition in equity), were distinguished as coses of absolute 
privilege within the rule applicaole to judicial proceedings), the court 
sustained a vei'dict for the plaintifl in remect of a libel charging plaintifi, 
a public officer, removable oy the Privy Council, with in-egularities in his office 
which was contained in a letW sent by the defendant to we Privy Council, on 
the ground that there was no pretence for 8 a 3 ing that the Privy Council on that 
occasion exercised judicial funrtions, and that the occasion was one of qualified 

S rivilego only, which was avoided on proof of express malice on the part of tto 
Cendant. As to express malico, see pp. 711 et sen. post. 

(1) See Watson v. Wedaon v. J<mea, [1905] A. C. 480 (where it 

was hold that the public policy which renders the jiroteotioii of witnesses 
uecrasaiy for the administration of justice necessarily uivulves that which is a 
step toward, and is part of, the administration of justice, namely, the prelimi¬ 
nary examination of witaesees to find out what thqy can prove, and that 
consequently statements made by a witness to a litigant or his solicitor in 
prepanng bis proof are absolutely privileged]; JAlUy v. Roney (1892), 61 L. J. 
(Q. B.)727 (letto to the Law Society and affidavit of complaint against a solicitor); 
Pedley ana May V. Morria (1891), 61 L. J. (Q. b.) 21 (written objectious lodged 
on taxation of bill of costs); JtoUomley v. Brougham, [1908] 1 JK. B. 684, ptr 
OuARKBLl,, J., od^ted and affirmed in Burr v. SmiAh, [1909] 2 K. B. 30«f 
<1. A. (rep^ of pfficial receiver under the Companies (Winding up) Act, 1890 
(.)3 & 54 vict. c. 63), a. 8 (^, Sebed. I.}. Iu the lart-montioned case au officer 
appointed by the Board of Trade under the Companies (Winding up) Act, 1890 
(53 A 54 Yict. c. 03), s. 37, had in the performance of his duties prepared for 
apd deliyenid to that Board a report on matters within lAwL, s. 29 (2), for the 
pdipoee of its being bud by the Board heloro ParUamont as port of its Bnui*al 
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(ii.) Fromdingt in ParHameni and BeporU iher^f, 

1255. Words spoken by a member of Parliament in Parliament 
are absolatoly privileged, and the court has no jurisdiction to 
entertain an action in respect of them (m). When Parliament is 
sitting and statements are made in either House, the member 
making them is not amenable to the civil or criminal law, though 
the statements be false to his knowledge; and a conspiracy to 
make such statements would not make the members guilty of it 
amenable to the criminal law (n); but this privilege does not 
extend to a statement published by a member outside the House, 
though it is a reproduction of what was said* in the House (o), 
and made in consequence of the appearance of an incorrect 
publication in the newspapers. 

1256. Persons, however, who publish under the direct authority 
of either House of Parliament have the statutory protection of a 
summary stay of proceedings, civil or criminal, in respect of 
reports, papers, votes, or proceedings of either House; while those 
who, although not acting under the direct authority of either House, 
publish a correct copy of such reports, papers, votes, or proceedings, 
have a somewhat similar statutory protection. Further, those who 
publish an abstract or extract only are placed in the position of 
having to plead the statute, and to aver and prove that their 
publication was bona fide and without malice (p). 

ropoit aa directed by the Compauiea Winding up Act, 1890 (53 & 54 Viet. c. 63), 
H. 29 (2), and it was held that an action of libel would nut lio in respect of 
Htatciacnts coutainod in that report. The position of tho inspector-general and 
official receivers in iiiRking these I'opoi'ts is similar to that of a master in the 
Chuticerv Division in reporting on a case to tho judge {Rurr v. tiimth [1909], 
2 K. 11. 306, 0. A., por Vahweli., L.J., at p. 316). 

(m) Dillon v. Balfour (1887), 2t) L. 11. Ir. 600; and see title Farlcament. 

(m) lix parte 1{'«wia(1869), Ii, S. 4 Q. U. 573, 576. 

(o) K. V. Urm-cy (1813), 1 M. & S. 273; if. v. Abingdon {Lord^ (1794), 1 Bsp. 
226 ; and seo if. v. Salisbury (1798), 1 Ld. Faym. 341. 

(p) Tho above is in substonco the effect of the Parliamentary Papers 
Act, 1840 (3 & 4 Viet. c. 9), ss. 1—3, as laid down by PiliLUMOltE, J., in 
ARttiyeua v. Wright^ [1909] 2 K. E. 958 (following Mangena v. Lloyd (AVfu'arcf), 
IM. (1908), 93 Ii. T. 6-10 {per DAniARO, J.), revei-sod on the facts, 99 
Ij. T. 824, C. A.), and referring to ffonyhton v. PUinnoll (1874), Times, 2nd 
April, where Asu’ULE'it, B., appears to have directed the jury that the 
Parliamentary I’apei-s Act, 1840 (3 & 4 Viet. c. 9), s. 3, applied to the publica¬ 
tion of an extract from a parliamentary paper ki an oidinary soriol magazine), 
PiilLUMOUE, J., in Mangena v. Wright, eupra, said that there was a little 
difficulty iu the use of tho word "printing” instead of "publishing” in tire 
first part of the Piirliamentary Papers Act, 1840 (3 & 4 Viut. c. 9), s. 3, but that 
it was not enough to take away the protection given by that provision; see 
also Houghton v. Plimsoll, eupra, approved bjr Dahling, J., in A/anaena v. Lloyd 
{Edwar^, Ltd., mtj/ra). lie was also of opinion that the preamble of the Parlia¬ 
mentary Papers Act, 1840 (3 & 4 Viet. c. 9), probably refers only to tbid.,_B. 1. 
As to pleading and proving, ibid., s. 3, soe Mangena v. Wright, aiqim, and the 
summary in tho text, supra. The Parbamentary Papers Act, 1840 (^{ & 4 Viet. 
0 . 9), was passed in cousoqu^ce of the decision in Stodtdah v. Hansard (1639), 
0 Ad. & EI. 1, and attention is diitioted to the preamble and the sections of that 
statute. 

In Stockdah v. Hansard (1840), 11 Ad. & EL 297, it was held, unde^r the 
Parliamentary Papers Act, 1840 (3 & 4 l Viot. o. 9), s. 1, th&t the court will stay 
uroceedings in an action, upon a certificate by tne Speaker (properly reiifiedl 
Qiat tile pubUcatiou mentioned in the deoiarauon (reciting a description of ii 
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(iii.) Affairs of Slate. 

1257. From reasons of the highest policy and convenience, 
ministers of the Crown cannot be called to account in an action 
for any advice which they think right to tender to the Sovereign, 
however prejudicial such advice may bo to individuals (q). So, 
too, an action will not lie against a military or naval ollicer, at the 
suit of a military or naval servant of the Grown, in respect of a 
report published or any net done in the course of his duty as such 
ollicer, oven if the report be made or the act done maliciously and 
without reasonable or probable cause (r). AVhere, however, the civil 
rights of a peison in military service are nlTeoled by the judgment 
of a military tribunal acting in excess of its jurisdiction, thu civil 
courts ought to interfere to protect t]io.so civil rights, but not 
where the only matter involved is thu military status of the 
applicant (x). 

1258. An oHicial comniiiuication relating to State matters made 
by one officer of State to another in the course of his official duty is 
absolutely privileged, and cannot be made the subject of an action 
for libel against the official who made it; and the judge at the trial 
would be bound to refuse to allow any inquiry as to the malice of 
the official to proceed, whether any objection wore taken by the 
parlies concerned or not (/). 

as tlu‘i’e givi'ii) and in i-OHptct of which the action is hrought, was pnlilished 
by order and nndcr the authority of the lluiiso of Uomnioiis, the declaration 
buinj; verified by affiilarit and apiiearing to bo for the piiblicntion of an 
alleged libel, the description of which coitosjkukIs aith tliat iu the Speaker’s 
(crtificato, and that it is not necessary that the ccrtilicato should further describe 
the action or declaration. “ Whether it was ncfjnssnry to verify tho di'claration 
we need not decide; for that has been done. Tho Speaker must have satisfied 
himself as to the nature of the proceedings” {Htarftilale v. Ifaiisnni (18-10), 11 
Ad. & M. 297. 300). 

(q) Dairkiiisv. /'aiil'Y (LfW)(18(i9), L. 11. 5 Q. IJ. 94. prrMET.LOii, J., at p. 117; 
Munster v. La.nb (1883), 11 Q. IJ. 1). 588. 0. A., per I’Jiv, L.J., at p. 800. 

(r) Ihtivkins v. t‘aulH {Lord), aujira (libel action), per Mellok and Lusu, JJ , 
('(S'.KBVRX', IkJ., dissenting; sue also Sutton v. Johnatnue (1786), 1 Term 
Hep. 493, 503, 644 , 549, 550, Ex. Ch. (action by naval officer for njnlicious 
pivsecution); Dawkins v. Rttkehy {Lord) (1800), 4 F. & F. 80G, 811; Duwkins 
V. Riikehi (iMrd) (1873), L. R. 8 Q. B. 255, 271, 272, Ex. Ch.; Grant v. 
dmtld (1792), 2 Hy. 111. 89. 100, 101; Jlarwis v. fCemiel (1786), 2 AVils. 314. 
Dti'kson V. IVi/fon (WoW) (1859), 1 F. & P. 419, and Ihckson v. Vombernure 
(r«fo«»t) (1883), 3 F. & F. 527, wore criticised by JjTJ.su, J., in Dawkins 
Runhl {Lurd), sni>ra, at p. 1?2. Dickson v. Willon {Karl), supra, was dis- 
lingiiished in Dawkins r. JUikeby {Lord), supra, at p. 272; iror*n v. Bailey 
(1811), 4 Taunt. 67, was there cxpluiiiod as an iii.stance of an act done withoTit 
iiiiy colour of law, as if an officer hail ordered a soldier to be imprisoned in a 
debtors’ prison for non-payment of an alleged debt. As to irordm v. Bailey, 
supra, and Bailey y. fCarden (1815), 4 M. & S. 400, see the dissenting j udgment of 
(loCKBUEN, C.J., in Dawkins v. Bnulet {Lord), supra. As to Dawkins v. Rok^if 
(Lord) (1873), L. J?. 8 Q. B. 255, lilx. Ch.; affirmed f 1876), L. 11,7 II, L. 744, wjo 
nolo {/), p. 681, ante. See also Jh/me y. Bentimk {hard) (1820), 2 Urod, & Bing. 130, 
Ex. Ch,; Oliver v. Reutint'k {Lord) (1811), 3 Taunt. 456; JeUyll y. Moore (1806), 
2 Bos. & P. (n, m.) 341 i Lake v, Kimf (1668), 1 Wms. Siuuid.' 137, 138, n. (b). 

(ii) Be jWon«m/A,( 1861), 1 15. 400; compare IFoods v. LyitcHon (1909), 

Times, 16tii—18th June. 

(t) (Ihatterton v. Hecrtiary of State /ur India in Council, [1895] 2 Q. B. 189, 
191, C. A. (where tilie action was dismissed as vexatious). See also the 
passage from Fraser. Law of Libel and Slander, there approved as au 
fecuMto cummarf of the law. As to discovery, see Hennmy r. IVrigM (ISSSjj; 
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Beot. 8. —Qualified Privilege, Sect. s. 

Sini-SECT. 1.— IntroducUfru. QaalJflsd 

. Priviletfe 

1259. If a defamatory statement is publislied of tlie plaintiff on . — 
an occasion which is privileged not in an absolute hut in a qualified quahfi^” 
sense, the defendant may set up a defence of qualified privilege (a), pririi^e. 


1260. It is for the defendant to establish that the occasion was so Burden of 
privileged. If ho does so, the burden of showing actual or express 
malice rests upon the plaiiitiiT (h ); and if this is shown, communi- (i.) of 
cations made, even on a privileged occasion, can no longer be 
regarded as privileged communications. 

If the defendant does not satisfy the judge that the occasion was (U.) of malice, 
privileged the plaintiff is not called upon to prove actual malice, 
because in such a case the law implies malice from the falsity of 
the statement (c). 


1261. The question whether the occasion is privileged, if the Duties of 
facts are not in dispute, is a question of law only for the judge, not 
the jury. If thesre are questions of fact upon which this depends, 
they must be loft to the jury; but when the jury have found the 
facts, it is for the judge to say whether they constitute a privileged 
occasion (d). 


'21 U. D. 1). j09 (privilcRed documents). As to the qualiiied privilege of 
foiTign olBciuls, seo J/irri v. Unmparh (1879), L. R. 4 P, 0. 439. 

(а) 'J'ho defendant should (siiire the Judicature Acts) set out the facts which 
he alleges constitute the privileged occasion; see, fui-thcr, title PiJSAniNa. The 
term " qualified privilege ’’ is almost iiivarmhly used to distinguish this kind of 
jirivilege from ausuluto privilege, as to which see pp. G77 el setj., ante. The 
teim conditional privilege is, however, convenient as emphasising the fact that 
the defence of privilogo which is not absolute is conditional only, and liuhle to 
bo displaced it the pluinlill establishes that the communication was actuated by 
express or actual malice. 

(б) Ilebditch v. Marltirainr, [1894] 2 Q. B. 64, C. A., per Lord Esher, 
M.B., at p. 68. 8eo also Jioi/al Aquarium and Summer and Winter Garden. 
SiKiiiq V. I'arkinami, [1892] 1 Q. B. 431, (1. A.; rullman v. HU/ & Co,, [1891] 

1 a B. 524, 0. A., per Loves, L.J., at p. 629. In Capital ami Coantiea Jtank v. 
Ifenttj (1882), 7 App. Cas. 741, Lord Blackburn, at p. 787, put the matter 
thus: "A publication calculated to convoy an actionable imputation id pnmd 
facie a libel, tlie law, as it is technically said, implying malice, or. as I should 
prefer to say, the law being that the person who so publishes is responsible fur 
the natural consoqueuces of his act. But if the occasion is such that there was 
either a duty, though, pf'riiaps, only of imperfect obligation, or a right to make 
tho publication, it is said that the occasion rebuts the presumption of malice, but 
that malice may bo proved, or I should prefer to say that ho is not answerable, 
BO long as Qe is actnig in cnmplianco with that duty or exorcising that right; 
and the burthen of proof is on those who allege that ho was not so acting.” 
The alternative preferred by Lord Blackburn was criticised by laird 
EsbEB, M.B., in Neoill v. Fine Arti and Oenerai Inauranee Co., [1896] 2 Q. B. 
156,0. A., at p. 1C9: “The real question for the ju^ is whether the plaintiff was 
^tiiig maliciously. Malice is a state of mind. T^o qumtion for the jury is 
not whe^er the defendant was acting in oomp^nce with that du^ etc." 

(o) Bona fides is a facie presumptiou in all coses of palmed privilege 
(Jenoure v. Ddmtge, [1891] A. U. 73, 79, P. C.); see also Clark v. Alolyneux 
(1877), 3 Q. B. D. 237, 0. A., and the coses cited m note (6), supra. 

(d) Ilehditeh v. Macllwaine, supra, per Lord EsimR, M.B., at p. 68. 
A8«to danger of confusing publication with privilege, and the ^nger 
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Id 62 . Iti is clear that the absence of malice does not make the 
occiision privileged (e). If a defendant takes a course which is not 
justifiable in point of law, though it proceeds from error of judg¬ 
ment onW, not of intention, still it is he and not the plaintiff who 
must Bu^r for the error (/). Thus the question whether a defendant 
acted under a sense of duty, though important on the question of 
malice, is not relevant to the question whether the occasion w{» or 
was not privileged (tf). A communication is not made on a privileged 
occasion merely because the person who makes it does so in the 
honest but mistaken belief that the person to whom the statement 
is made has an interest or duty to receive it, if in hkot he has 
none (li). 

Sub-Sect. 2.— What it a Privileged Occtuiunf 

1263 . An occasion is privileged whore the person who makes a 
commimication has an interest or a duty (legal, moral or social, of 
perfect or imperfect obligation) to make it to the person to whom 


of confusing privileged occasion with privileged communication in the sense of 
treating every communication made on a privUegod occasion os privilegsd, see 
Pullman v. iUlldc Cu, [1891] 1 Q. B. 524, C. A., per LofES, L.J., at p. 620. On 
the latter point, see also note (t), p. 687, poit, end NevtH v. Fine Art,and General 
Insurance Co., [1597] A. C. 68, per Lord Halbbury, L.C'., at pp. 75, 76 : “The 
question vhotnei or not this was a privileged communication ... (I will 
iujw take the point [distinction] earnestly pressed on your Lonlships) has not 
been determined by the jury. That would, but for wbat 1 am about to say, 
give the appellant only a right to ask for a new trial, which though he has not 
asked for it, is no doubt within your lAirdships’ competence to give him.” As 
to the effect of abstaining from asking the judge at tne trial to direct the jury 
in a particular manner or to leave a particular question to the jury, see iAte/., 
st p. 76). As to the functions of judge and jury, see also Jtromage v. /Vomc' 
(1825), 4 B. & 0. 247, explained in Clark r. Mohjneux (1877), 3 Q. B. D. 237. 
247,0. A.; Darby v. Ouariry (1856), 1 II. & N. 1; Kine v, Seivell (1838), 3 
M. A W. 297 ; Otijiin v. Faw^ (1864), 9 Bxch. 815, Ex. Ch .; Cooke v. Wildee, 
(1865), 5 E. & B. 328 ; Whiteiey v. Adi-ma (1863), 15 0. B. (k. S.) 392 j Jackson 
▼. Ilopperion (1864), 16 0. B. (n. s.) 829; Stace v. Griffith (1869), L. R. 2 P. C. 
420; Kimberv. Press Association, [1893] 1 Q. B. 66, 0. A.; Sadgrove v. flole, 
[1901] 2 K. B. 1,0. A. ; Collim v. Cooper (1903), 19 T. L. E. 118, 0. A. As to 
what IS sufficient evidence of malice to be left to,the jury, see p. 715, post, and 
the coses there citod. 

(e) See IteMitch v. Macllwaine, [1894] 2 “Q. B. 54, C. A., criticising Scarlly. 
Diton (1864), 4 F. A F. 260, and other cases, and disapproving Tompson v. 
Dashwuod (1883), 11 Q. B. Q 43. The " semhle ” in the head-note to Harrison 
T. Bush (1865), 6 E. & B. 3^, if justified by the report, is inconsistent with 
Jlebditch V. MncHwaine, supra, per Lord Ehheb, M.E., at p. 61. 

(/) Goxhead v. Bicluirtis (1846), 2 0. B. 669, per TlXDAL, O.J., at p. 596, 

to) Stuart v. Afif/,[1891] 2 (i. B. 341, C, A., per Linulev, L.J., at p. 349. 

(h) Jhd., whore ImroLEY, L.J., crificis^ and explained the remarks of 
Jbsset,, A£.R., in Waller v. Aocli (1881), 7 Q. B. D. 619,621, G. A. (who is reported 
to have said that if the defendant bond fide thought that he was duoharging a 
mor.*!! or social dirty he would be protected), as a passage in which JTesbeb, 
M.IL, was not dutifigftdshing a privileged oooasion from^ tnaUce, and stated that 
the obmrvation, if iirtepdud to apply to privileged uccamons, was not in aceonf-* 
auce with other authoritiea. See also the briticiflm of LiirDiJer, L. J., in Stuart 
V. Beil, supra, at p. 349, of passHges in the judgments of Pattison v. Jones (1828), 
8 B. A 0. 578, as having veforenca to mtuioe and not to privileged, ocoanon. 
IdEnuKY, _L.J., in Stuart v. BeU, sttpra, at p. 349, furwer stated that the 
head>i)ote in Whiteley v. Adams (1863), 15 0. B. (h. s.) 392, goes futher than 
the judgments wairaoli * 
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he does make it, and the person to whom he does it ha s a 
corresponding interest or duty to receive it(i). 


StCT.S. 

Qualified 

nivii^ 


(t) The above definition is founded on the following authorities:—^In Toognod 
V. Spwing (1834), 1 Or. M. £ E. 181 (complaint by tenant as to conduct of 
plaintiff, a j^rhon sent by the landlord’s agent to do lupaira), Parke, B., in his 
judgment (t6td., atp. 193), defined a statement made on a privileged occasion as a 
statement made by a person in the discharge of some public or private duty, 
whether legal or moral, or in the conduct of his own affairs, in fiaatterb wbere 
Lis interest is concerned. In IIarrf$on v. Bush (1855), 5 E. £ fi. 344, at pp. 348, 
349, the following canon was adopted by the court subj’ect to an explananou of 
the word ’’duty,” and it is ^e basis of the piesent law: "A eommuuioation 
bima fide made upon any subject-matter in which the partj^ communicating has 
an interest, or in reference to which he has a duty, is prmleged, if mode to a 
person having a conxssponding interest or duty, although it contain mminatory 
matter, which, without the nrivilogo, would be slanderous and actionable. 
'i>uty’ . . . cannot be couniicd to legal duties . . . but must inclado moral 
and hocial duties of imperfect obligation ” {tbid., at p. 349). In PuUman v. Hill 
lit Co., [1891] 1 Q. B. 524, 0. A., Lord Esher, M.E., at p. 528, said: “ An occa¬ 
sion is privileged when the jicrsou who makes the cuiinnunioatiiiu has a moral 
duty to make it to the person to whom he does make it, and the person who 
receives it has an interest in hearing it Both these conditions must exist in 
oi'der that tho occasion may be privileged.” LorES, L.J. {ibid., at p. 529), 
pointed out that a confusion is oflon made between a privileged c(<miuunicatioa 
iuid a privileged occasion. Tt is for the jury to say whether a communication 
is privileged. As to tho distinction between privileged occasion and privileged 
communicivtion, see note (A), pp. 085, 686, ante. In Wright v. Wooiigate (18.35). 

2 Cr. M. £ 11. 573, 1 ’akke, B.. at p. 577, said: ” The proper meaning of a privi¬ 
leged cominuiiicatiou is only this, that the occasion •'n which the communicalion 
was made rebuts tho inference prtmd fttrie arising from a statement prejudicial 
to the cluiractor of the plaintiff, and puts it iijioii him to prove that there was 
malice in fact.” 'rhoro is another line of douisiuns in which the definition is 
put somewhat differontly. In llamea v. Bnmd (1870), L. B. 5 Q. B. 608, 
BIiAckeithn, J., nt p. 611, ajiprovod the jimgmoiits of Tindal, C.J., 
and Eui.E, J., in Oorheud v. Iticharda (1846), 2 G. B. 569 (from which 
CoL'niAX and Cresswkll, JJ., dissented, and which were followed in 
Blackham v. P^h (1846), 2 0. B. 611, and by Willes, J., in Amtum 
V. Damm (1860), 8 C. B. (x. s.) 597), and stated that the result of them is 
that, where a person is so situated that it becomes right in the interests of 
society that he should tell to a third person ceiiain fficts, then if he bond fide 
and without malice does tell them, it is a privileged communication (t.e., a com¬ 
munication protected by the occasion). !8ee also Stuart v. Bell, [1891] 2 Q. B. 
341, 0. A. (Lixdley and Eat, L.JJ.), where the cases last mentioned, 
Toogood V. Spyriw/, supra, at pp. 181, 193, end Whitel^ v. Adxans (1863), 
15 0. B. (n. 8.) 392, 418, weiti referred to, and where Lojpbs, L.J,, dissent^ 
on the ground that on the facts the defendant had no interest in making 
the statemout, nnd no legal, moral, or sociul duty to make it. In Stuart v. Deu, 
suprn, I jIKDLEY, Tj.J.. at p. 346, siiid that tho reicon for hoMing any occasion 
privileged is the cuinmon couvenionco or the wellau of siK-iety, and that it is 
obvious that no definite lino can be so drawn os to mark off witli precision 
those occasions which are privileged and separate them from those which are not. 
In Andrsuis v. NoU Boivtr, [18951 1 Q. B. 888, G. A., tho statement of 
Linptjct, in Stuart v. Belt, supra, was applied to the publication, 

in pursuance of an order of m^strat^, by the defendant, a head constable 
(who was bound to obey the lawful orders of any meeting of justices), of 
copies of his report to the magistrates as to grounds of objections to (he 

E newal of licences, to persons having busmees at the sessions, before 
e sossioua were held, as being convenient and almo^ necessary for the 
tiransaotion of the business of the sessions. See also Tl'aHsr v. Lock (1881), 
7 Q. B. D. 719, 0. A. (statement by secrota^ Charity Organisation SoeifM, 
where Bbvit, L.J., expressed a preference for the definitionbyBLAOKBtr&E,#., 
in Davies v. Snead, mpra, because it says nothing about '*duty.’* The real 
diQ^eulty is in defining what kind of sooul or nu>m du^, or what MQOum at 
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An ordinary example of the general rule is the case where a former 
master gives a character of his late servant to a person who con< 
templates enga g ing the servant. The former has a duty of imperfect 
obligation to make the communication, and the recipient has an 
interest in receiving it (Jc). 

1264 . It has beon said that the reason for holding any occasion 
privdegod is the common convenience or the welfare of society, and 
that no definite line can be so drawn as to mark of! with pre¬ 
cision those occasions which are privileged and separate them from 
those which are not (2). Judges have felt great difficulty in 
defining what kilid of social or moral duty or what amount of 
interest will make the occasion privileged (m), but there is a tendency 


iutereat, will make the occasion privilogod ( W'kiielnj v. Aiiams (ISfiS), IS 0. B. 
(s s.) 392, per ElU.E, C. J., at p. 418). As to intei-preting tlio word “ intorcst ” 
“ lihftiallv,” see further note (t/), p. 692, 

(&) lUillinan v. Hill Jk (Jo., [1891] 1 U. B. 521,C. A., per LonlEsuEii, M.B., at 
p. j'JS. The folliiwiiig (‘iisosrelatiiiglo sfli'vaiitsmay bo rol'eiml to :—WmthenUni 
V. HiiivkiM (1788), 1 Term Hep. 110; Child v. (1829), 9 B. & C. 40:!, 

refeired to in TuMjond v. h'/'f/rtM(jr (1834), 1 Cr. lil. & B. 181, 193, n. (a); 
JIarris v. Thum/iaon (1853), 13 (.'■ B. 333 (where director of A. conipany and B. 
company Btateii at hoard meeting of B. company tliut plaintiff had boon 
disinissod from post of secretary in A. company, and moved a resolution to dismiss 
him from post of auditor of B. cnnipaiiy); Edmondson v. St^ihmson (1768), 
Buller, Law of Nisi Brius, 8, per TiOrd MAXsriELI); 1Wms. Saund. 141; Pndmore 
V. Lawrem-e (1840), 11 Ad. & 131. 380; (Jarduer v. 67ar/e (1849), 13 Q. B. 796 
(duty of master to correct pievioiis good character); fioirn rvtUe v. IIuvkitia(\Aol), 
10 G. B. 583 (duty and interest of muster to prevent his servants associating 
with dismissed servant suspected bymustpr of theft); Tayhrr v. Ifairknia (1851), 
16 Q. B. 308 : Manhi/ v. H'di (1856), 18 U. B. 544 (presonoe of third persons); 
ELton V. Varaona (1858), 1 E. & 1*'. 24 (statement to person who hod formerly 
given plaintiff a character); Aminn v. Ihimm (18ii0), 8 C. B. (n. a.) 597 
(defendant's communication to his customer ns to defendant’s suspicion that 
the clerk of the customer had stolen meat from defendant's shop); /■’. v. Eerry 
(1883), 15 Cox, C. C. 169 (letters by master’s wifo to servant accusing her of theft); 
Meoil V. //u^Aes(1891), 7 T.L. R. 291, /lei* Matuew', J. (stateniout by one servant 
as to character of another in answer to inqoincB of mistress); Alurdnn v. Marleay 
(1893), 9 T. L. 1?. 539, per Cave, J. (statemoiit by mistress to porson t« locojmrmita 
of servant); Ilnnt v. (3real Northern Rail. Co., [1891] 2 Q. B. 189, C. A. (joint 
interest: circular by railway company to its servants as to grounds of dismissal 
of serv'ant hold privileged). In the arave cases the occasion was held privileged. 
In the following cases it was assumed that the occasion was privileged, as ths 
oases turned upon the privilege of the communication: —Rogers v. Clifton (1803), 
3 Bos. & F. 587; Pattisoa v. Jones (1828), 8 B. & C. 578 (volunteering state¬ 
ments), considered in btuartt'e. Bell, [1891] 2 Q. B. 341, 349, C. A.; Kelly 
V. Partington (1833), 4 B. & Ad. 700; Fountain v. Boodle (1842), 3 Q. B. 5; 
Fryer v. Kinneraley (1863), 15 C. B. (tr. a.) 422. As to the general law of master 
and servant, see title Masteu axd Seuvant. 

(l) Stuart V. Bell, supra, per Linulky, L.J., at p. 346, applied in Andrewa 
y. Natt Bower, [1895] 1 Q. B. 888, C. A. Stuart v. BM, aujira, is tymical 
of the second lino of cases refei-rod to in note (i), p. 687, ante, which exhibit 
the more modem tendency to ui>ply the rule lilierally, having regard to the 
gonoral welfare of society. Contrast the two lines or cases in note (*'}, p. 687, 
ante, and see Allbutty. Uentral Council of Medical Education and ItegiatreUion 
(1889), 23 Q. B. D. 400,412, G. A. ; and the dictum of Lord Tentebubn, O.J., 
there quoted with, approval, and approved by Cookbuke, C.J., in Cox y, Feeney 
(1863), 4 F. & F. 13, and by FniUiUtOlUB, J., in Mangena y. Wright, [1909] 2 
K. B. 968, at pp. 971, 972. 

(m) Bee Wniieley y. Adams, supra, per Frlk, O.J., at p. 418; approved 
in Stuart t. Sdl, [1891] 2 Q. B. 341, 348, 0. A. As to interpietuig tbe 
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to widen the application of the rule, or at least to interpret it with 
an eye to the general convenience and welfare of society. In the 
absence of authoritative definitions as to what kind of social or 
moral duty or what amount of interest will make the occasion 
privileged, even a recent decision, in which the court has held that 
a particular set of facts made the occasion of a communication 
privileged, is not always a safe guide as to what the court would hold 
to be the result in law of a different set of facts; but having regard 
to the trend of the modern decisions in the direction of a more 
extended application or interpretation of the rule, the earlier cases 
are of less practical use than the more modern (n). 


word “interest” “liberally,” see Toogood v. Spyring (1834), 1 Or. M. &R 181, 
per Pakkr, B., at pp. 193, 194, and note (d), p. 692, post, and Cfiild v. Affink 
(1829), 9 B. & C. 403, referred to in the note to Toogood v. Spyring, supra, 
at p. 193. 

(n) The following are important modern authorities, cited in chronological 
order, on the subject of privilege i—t'/or/s v. Mc/ynmx (1877), 3 Q. B. D. 237, 
0. A. (communications between incumbent and curate as to occlesiasticai 
matters; observations as to what is and is not express malice); 



considered); Hunt v. Qreai Narthern Jtnil. Co., [1891] 2 Q. B. 189, 0. A. 
(joint interest); Stuart v. Setl, [1891] 2 Q. B. 341, 0. A. (Likdley 
and Kay, L.JJ., IjOi'p:a, L.J. dissenting) (social or moral duty); 
Jtfioure V. IMmege, [1891] A. C. 73, F. C. (fact that statement is volunteered 
does not, if the occasion was privileged, tnrow on defendant the burden of 
proving bona Jidea afiirmatively); Pittard v. Olieer, [1891] 1 Q. B. 474, C. A. 
(presence of reporters at meoling of poor law guardians not sufficient to take 
away privilege of occasion), (distinguishing I’urcefl v. Sowler (1877), 2 C. P. D. 
215, 0. A.); Pullman v. tiill db Co., [1891] 1 Q. B. 524, C. A. (distinguished 
in Boxnus v. Qohlet Frerea, [1894] 1 Q. B. 842, 0. A. (solicitor and dork), and 
Kdmondaon v. Birch & Co., Ltd. and Homer, [1907] 1 K. B. 371, 0. A.); lifiyal 
Aquarium and Summer and irinter Garden Society v. Parhineon, [1892] 1 Q. B. 
431, C. A. (qualified privilege of statement of county councillors at meeting for 
granting music and dancing licences); whore a body of persons are engaged 
m a duty imposed on them of deciding a matter of public administration, 
which interests not themselves, but the parties concerned and the public, the 
occasion is privileged {ibid., at p. 443); as to what constitutes malice on such 
an occasion, see tbid.; Searkt v. Scarlett, [1892] 2_ Q. B. 56, C, A. (publication 
of a mere copy of what is contained in a register of judgments kept in 
pursuance of an Act of Parliament, which law the public are entitled to 
mspect, IS, in the absence of actual malice, privileged), explaining and following 
Fleming v. Neviton (184^, 1 H. L. Cas. 363, and Aunaly {Baron) v. Trade 
AfixUiary Co. (1890), 26 L. B. It. 11, 394, C. A. (action in respect of publica> 
tion in SUibba* Weekly Gazette), and disapproving WiUiarM v. Smith 
(1888), 22 Q. B. B. 134 ; see Uoagrave v. 2'rade Auxiliary Co. (1874), 8 
I. B. C. L. 349; os to the extent and limits of privilege in the case of trade 
protectior societies, see Maciutoah v. Dun, [1908] A. C. 390, 400, P. 0.; Getting 
v. Fou (1827), 3 C. & P. 160; as to “ generu interests of society,” see tbid., and 
Whitdey v. Adama (1863), 15 0. B. (ir. 8.) 392, per Erls, O.J., at p. 418. 
Searlea v. Scarlett, aupra, was approved by the Oourt of Appeal in Jones {John) 
& Sana y. Finandat Times (1909), 25 T. L. B. 677, C. A. (publication by news* 
^pers of reoeiveiship orders privileged); Kimber y. Press Assoetafton, Ltd., 
[1893] 1Q. B. 65,0. A. (reports in the nature of “ privileged ** cenununioations); 
BaTar y. Carriek, [1894] 1 Q. B. 838, 0. A. (letters by solicitor in course of 
duty to his client written to auctioneers to protect client’s interest privileged, 
in absence of malice, where occasion would have been privileged nad letter 
betjp written by the dient), approving Bkukham v. Pngh (1846), 2 0. B. 611 
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^ 1266. The following exception or qualificetion has been admitted 
in order to preserve the spirit of tme general rale limiti n g the 


(notice by cr^itor of plaintiff to auctioneer not to pay proceeds of sale to 
pluntiff, weging act of bankruptcy by plaintiff); Bramu v. Duvn (1893) 
6 E. 67, H. (letter by solicitor to client leading up to retainei): HeJMch 

A-(^approving Tmpton v. Dashwood 
(1883), 11 Q, D. 43); Andrews v. N(dt Bower, [1893] 1 Q. B. 888, 0. A., 
see note (•), p, 687, ante; Nevill ▼, ^»ne Arts and General Insurance Co., [1893] 
2 Q. B. 166, C. A., per Lord Eshbr, M.B. (criticising Cajntal and Countia Bank 
▼. (1882), 7 App. Cas. 741, per Lord Biacebuhw, at p. 787) (occasion 

pnviJoged; finding of jury as to excess insulficient; no evidence of maUce for 

[1901] 2 K. B. 1, 0. A. (see note (A), p. 693, post) : 
Collins V. Cooper (1902), 19 T. L. B. 118, C. A. (material statements made by 
persons intci-ested in detection of crime; occasion privileged; whother com¬ 
munication is privileged depends on whother defendant honestly believed what 
be said, not on wbetdier his belief was reasonable or not); Camphdl v. Cochrane 
(1906), 8 F. (Ct. of Sess.) 206 (statements in reply to tlirent of action and 
relevant thereto); Tr«tsoM v. M'Ewan, Watson v. Jones, [1906] A. C. 480, 
referred to in CampheU v. Cochrane, suj/ra, was a case of absolute privilege ■ 
Aeiih V. Jjatider (1906), 8 F. (Ct. of Sess.) 366 (report by a moinber of assucia. 
tion of fishing-boat owners for iubortioii by the rocretary in the “ defaulters’ 
register ” of alleged misconduct of an engineer); Hone v. Lena (Sir & Co. 
{S/ieJield Telegraph), Ltd. (1907), 23 T. L. E. 243, C. A. (i-eports of judidal 
proceedings) ; Furniss v. Vambrtdge Daily News, LM. (1907), 23 T. L. E, 705 
A. (reports of judicial proceedings); Mapey v. Baker (1909), 73 J. P.’ 289) 
0. A. (speech by member of board of guardians at board meeting as to 
coll^ion of poor rate in parish within his union privileged); Monqena v. 
IFr^Af, [1909] 2 K. B. 968, see note (p), p, 683, awfe (where it was also held' 
that a communication by a public servant of a matter within his own province 
concerning a person taking a public port, tlie matter being ono of public 
interest, as to which the public are entitled to information, may bo privileged 
on the part of the public servant, and if sent to a newspaper and published 
therein may be the subject of privilege in the proprietor, as that is the ordinary 
channel of communication to the public {AUbutt v. General CovneU of Medici 
Education and Segistration (1889), 23 Q. B. 1). 400, 412, C. A., followed))’ 
Eikington v. London Asmeiation for Brtitedian of Trade (1911), 27 T. L. E. 329| 
C. A. (defendants ordered to give further particulars to test question whether 
an inquiry was made by a member of defendants’ association). 

(2) The followmg cases, mostly of earlier date than the preceding, mav «.]■« 
be consnlted on the subject of pnviie^. ^ 

(i.) (a) As to interest generdly -.-Shipley v. Todhunter (1838), 7 C. & P. 680 
nntual: anarv expressions not necessarily malicious); Wilson v. Bobinson 



(i.) (b) As to mtorest of the recipient ;—JS% 5 f v. «<Mrf (1846), 10 Q, B. 899 
(letter to Secretary of State having no direct authority in rospeot of subject- 
matter, and not being competent tribunal to receive tho application not 
priWlegod); compare Harrison v. Bush (1856), 6 Ifl. & B. 844 (where tho Secretary 
of State was the proper pwHon to whom to ap]»ly). As to cases where the 
communication was not mode to proper parsons, see Simjison v. Doums (1867) 
16 Jj. T. 391 (to newspaper instead of to town council) ; comparo LaMess v 
Amjlo-Egyptian Cotton Co. (1869), J.. R. 4 a H. 202. 

(li.) As to self-vindication :—ClM/wrrf v. W^hnglon (1836), 7 0 & P 831 ■ 
(fighton T. Bodor a^ Man (Bish^) (1972), L. E. 4 P. 0. 496 (chwge of 
l^hop to clergy : bishop there justified m defending himself by sending such 
charge to the newspaper). o 

S Aa to statemento voluntoerod37a/(f v. Hawkins (1837), 2 Mood, ft B 
tioe by relative oe to matters of family interest privUeged). Frequently 
toero may be a moral or^ial or legal duty or a sufBmeut interest to protect a 
•tatomratydunj^rad. See, for exanrele. Toddy. Hawkins, st^a, and toe iudg- 
weatof Erlb, 0.J,, m Whitsley v, Ac&m (1868), IS 0, B. (J?^892, atp. 4)8; 
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poteons to whom a communication on a privileged occasion may be s. 

published, and yet remain protected by the occasion:—'Where there QaalM^ 
is a duty(o), whether of perfect or imperfect obligation, as between Privilege, 
two persons, which forms the ground of a privileged occasion, the 
person exercising the privilege is entitled to take aU reasonable 
means of so doing (p). Those reasonable means may include the Reamiubie 
introduction of third persons, when that is reasonable and in the introdaetwo 
ordinary course of business (q). The use of the ordinary and 
reasonable means of giving effect to the privilege does not destroy 
it (a). Thus, it would be impossible in the case of the business 
communications of large mercantile firms and linjited companies to 
suppose that communications could as a matter of business be 
written by and pass through the hand of one partner or person 
only(j!>). If a business communication is made on a privileged 
occasion, the privilege covers all incidents of the transmission of 
that communication wliicli are in accordance with the reasonable 
and usual course of business (c). 


Bennd t. Dmimi (1846), 2 G. B. 628; thb judgment of Liivdlev L.J., m Stuart 
V. Jidl, [1891] 2 Q. B. 341,0. A., and Jenoure t. Ddmege, [1891] A. C. 73, P. 0. 
Ah to the danger of voluntary statoments, see Tovgood v. Sj/yring (1834), 
1 Cr. M. &.lt. 181; Dkktaon v. Uilliard (1874), L. B. 9Exch. 79. 

(iv.) As to statements made in investigating crime :—Fortx v. irmren (1864), 
15 G. B. (N. R.) 806 (what statements by a person suspecting another of theft 
are or are not privileged); compare Ilarritoit v. Fraser (1881), 29 W. fi. 652. 

Fur the sake of public justice, charges and cominuuicatiouR, which would 
otherwise bo slanderous, are protected if bonS fide made in the prosecution of an 
inquiry into a suspected crime ” {Padmore v. Lawrence (1840), 11 Ad. & El. 380, 
prr GoLRRIDQE, J., at ]>. 382). On this statement Br. Blake Odgers, in his work 
on Libel aud Slander, 3rd, ed,, p. 245, based tho following statement, which 
was approved by Gollins, M.B., m Collins v. Cooper (1902), 19 T. L. B. 118, C. A., 
at p. 119: “All materi^ statements made by the persons iuterosted in the 
detection of a crime, during their investigations and material thereto, are privi. 
legod." For a i-ecent case where the Gourt of Appeal hold that a statement by ^e 
defendant to tho plaintiff’s master th&t there had been a theft aud that suspicion 
had fallen on the plaintiff was a statement made on a privileged occasion, and 
that in the absence of evidence of maUce the defendant was not liable, see 
Stuart V. Bell, [1891] 2 Q. B. 341, C. A. 

(3) As to other illustrations, see the cases cited in the notes to pp. 687, 688, 
ante, and to pp. 692, 693, 711 et seq., post. 

The immuuity given by statute to certain fair aud accurate reports exhibits 
the some tendency. 

(o) The principle is equally applicable to the rj^ses of (1) common interests, 
(2) interest to make and duty to receive the statement, and (3) duty to make 
and interest to receive the statement. 


(p) Edmon'daon V. Birch dk Co., Ltd. aud Horner, [1907] 1 K. B. 371, C. A., par 
GouLiva, M.B., at p. 380. 

(q) Ibid. 
fa) Ibid. 


bS Ibid., per Cozens-HakUY, L.J., at p. 371. 

,c) 1 bid., per FIiEtober Moultoh, L.J., at p. 382. tn Edmondson v. Btrck 
<8 Co., LM., and Homer, supra (in which Ptdlman v. Hill Jk Co., [1891] 1 Q. B. 
t524, 0. A., was distinguish^, and Boccsius v. Qoblet [1894] 1 ,Q. B. 842, 

0. A., aud Lawlfua v. Angh-Egyptian CtMon Co. (1869), L. B. 4 Wt. B. 262, wwe 
followed), the communication by telegram was oairiod out in me only way avail> 
able, an^ as a matter of business, the course followed in mal^g tlm com* 
tntmioation was the reasonable and usual donrs^ to adopt in tbe oircumatanoes, 
Pullman v. HiH Jt Co., [1801] 1 Q. B. 524, 0. A., related to a commiinioarion 
y>f a- company to a firm which involved a serious charge againil the plaintiffC, 



m 


liiBEL AND Slander. 


SsoT. s. 1266. In actions of slander the presence of a third person on a 
QasUfled privileged occasion does not avoid the privilege as a matter of law, 
ftivUege. though it may be evidence of express malice (d). Where an oppor- 
Biaoder. tunity is sought by the defendant for making a defamatory statement 
of before third persons which might have been made in private, it 
ttaiid peisonii. would generally afford strong evidence of a malicious intention (d). 
Express But where the presence of a third person, on an occasion otherwise 
privileged, is reasonably necessary for the protection of the interests 
of the defendant, and the third person is not unfairly selected, the 
presence of the third person, though introduced by the defendant, 
is no evidence of express malice (c). 

c 


and the communication was by a letter dictated by the defendants’ managing 
director to a clerk, and the Court of Appeal held that under the circumstances 
it was not necessary nor in the ordinary course of business for thb director to have 
availed himself of the clerk for the purpose of making the communication. In 
Bnxn'us v. Ooblft [1894] 1 Q. 1). 842, 0. A., it was held that if a solicitor 

is instructed to write a defamatory letter on n privileged occasion on beh^f of a 
client, he must do this business, as he does other business in tho office, in the 
ordinary way, which involves having the communication taken down or copied 
by a olerk, and copied into the lotto book, and Lord Eshkk, M.B, (ibid., at 
p. 845), said that that was distinguisliable from the case of a merchant writing 
a libel out of the course of his ordinary business, who, if he has the letter 
copied by u clerk, does so at his peril In Laiofess v. Anglo-Bgi/jifian Cotton 
Co. (18G9), L. B. 4 Q. B. 262, it was held that a company, in making known 
to its Bha:^olders matter proper lor them to know, may employ a printer to 

S rint the report in the usual course; and, if a company may do su, others may 
0 BO, provided that the means adopted are necessary, havin" regard to the 
facts 01 the particular caso and the exigencies of biuiueBa (ibid., and see per 
Hannen, J., ibid., at pp. 269, 270). As to transmitting UboUous matter nn- 
necessarily by telegram, see Willianuon v. iVeer (1874), L. B. 9 0. F. 393; 
oompare Edmondson v. Birch A Co., Ltd., and lloruer, [1907] 1 E. B. 371, 381, 
0. A. As to the occasion being privileged though the transmission is by 
postcards where the name of the plaintilf is nut disclosed, see Hadgroce v. Hole, 
[1901] 2 E. B. 1,0. A., and note (h), p. 693, post. 

(d) " I am not aware that it was ever deemed essential to the protection of 
such a_ communication’* (*.«., as to tiio character of a discharged servant) 
“ that it should be made to some person interested in the enquiry, alone, and 
not in the presence of a third person. If made with honesty of puqiose to a 
party who has any interest in the enquiry (and that has been very liberally 
construed) the simple fact that there has Men some casual bystander cannot 
alter the nature of the transaction. Tho business of lifn could not well be 
coriiod on if such restraints wore imposod on this and similar communications, 
and if, on every occasion on which they wore mndo, they were not protected, 
unless strictly private ” (Tdngood v. ap^riiuj (1834), 1 Cr. M. ft B. 181, per 
Paekk, B., at pp. 193,194). The communications of business are not to be b^t 
with EMitions of slamkr (per Lord £Ll.ENBORonon, 0.J., in Dunman v. Bigg (1808], 
1 Oamp. 268, n., cited with approval in Taylor v. Hawkins (1831), 16 Q. B. 
308, per liord Caiifbelt., C.J., atp. 322). 8ee also JHUard v. Oliver, [1891] 
1 Q. B. 474, 0. A. (where it was held that the occarion was privileged notwith¬ 
standing the presence of reporters or persons other than guardians at tho 
meeting of a Mard of guaimans at wmeih the defendant, a member of the 
board, made the statement complained of); and see ^o ditta of Lord 
Esjma, M.B., in Ptftard v. Oliver, supra, at pp. 477, 478, os to what th* 
positmn would have‘been had the defendant called third rarsons into the 
meeting, and the critidsm of Purcdl v. Sowler (1877), 2 0. P. D. 215, in 
JHiiard v. Oliver, svpra, at p. 470. 

(e) Taylor v. Hawkins ^51), 16 Q. B. 308 compare Somerville v. Hawkins 
(1831), 10 C. B. 583. See uso the following cases :—Toogood v. Spyring, 
fwpra; Padmore v. Lamenr.e (1840), 11 Ad. ft El. 380; PorsoM v. aurgeff 
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1267. A statement by the defendant to the plaintiff, though uttered Sbot. 8. 

in the presence of third persons, is a statement made on a privileged Qualified 
occasion if and in so far as it is an answer to a question put to the Privilege, 
defendant by the plaintiff, and the burden is on the plaintiff to ta 

satisfy the jury that the statement was made maliciously (/). queetiong^ 
Dut in so far as the statement in reply is not an answer to the presence of 
question it is not made on a privileged occasion, and, unless the p«»on8. 
occasion is otherwise privileged, there is no need for the plaintiff to 

prove the existence of express malice (g). 

1268. The iulroduciiou of third persons on a privileged occasion Words 
does not avoid the privilege in the absence of evidence of actual 

malice if there is no actionable publication to such third persona; “ 

and there is no actionable publication of a libel or a slander to understood by 
persons who do not understand the words to bo defamatory of the persons, 
plaintiff (//). 

Suh-Skct. :}.—Priiiltged Reports. 

(i.) In Genmd. 

1269. It has been said that the reason fur holding any occasion Definition 
privileged is the common convenience and the welfare of society, and 

that no definite line can bo so drawn as to mark off with precision common** 
those occasioTiB which are privilegt'd and separate them from those conTcnience 
which art) not (j). welfare 

^ ^ nr iinrsiarw 


(ItiOd), 4 I?. & F. ‘247; Hui’ieH v. Snead (1870), L. 3i. 5 Q. B. 608; .Tmm v. 
Thomas (1885), 63 L. T. 078 ; /‘ittard v. Oliver, [1891] 1 Q. B. 474, 0. A. 

(/) li'arr v. JoUg (1834), 6 0. &. P. 497, considered in QnffUhsv. I^wis 
(1815), 7 Q. B. 61, 67; coinpaio Palmer v. llnmmerston (1883), Cab. & El. 36. 

(g) Ill Griffith B v. Lewis, supra, vherc Uio plaintiff asked the dofendunt 
“Did you Buy that my son used two balls to tho steelyard!”* and tlin 
defendant ansvrered ‘‘To bo suro I did; it has been carried on for yefirs,’’ 
it vas held that tho latter part of tho reply was not au answer to the question, 
and that the plaiutilT need not prove actual malice. In Smith v. Mathews 
(1831), 1 Mood. & ]{. 151, Tiord hYNunvitsT, C.B., told the jury that if the 
re]>ort8 as to which the plaintiff dciimnded an inquiry originated with the 
defendant and had produced tho inquiry', his repetition of them was not a 
privileged connmiiiication (see OrtjHths v. Leiaia, supra, per Denman, C.J., 
at p. 67). I.iord LYNiniuasT did not rule that the occasion of the repetition 
was not privileged. An answer to an inquiry W a company as to a transfer is 
privileged {Ilesheth y. lirindle (1888), 4 T, Ij. ^ 19!l). As to statements 
which are privilogeil only as to a ^rtion, see narreii v. WTuven (1834), 1 
Or. M. B. 250. In Punts v. Sneati (1870), L. B. 5 Q. B. 608, a statement 
as to tho administration of a trust by A. and B., two trustees, made on an 
occasion privileged os to A., was held to lie made on an occasion privileged 
as to B. albti, since the htutoment concerning A. could not be made without 
reforring also to B. 

(/i) Hoe Sadgrove v. Hole, [1901] 2 E. B. 1, C. A., where tlie name of the 

I ilaintiff did not appear on the postcard; compare Williamson v. IVerr (1874), 
j. R. 9 0. P. 393, and Jtohivson v. doiies (1879), 4 L. B. Ir. 391. “ Undoubtedly, 
sending a libellous communication by postcaM may be evidence of malice, as 
pointed out by Brbtt, J ., in Williamson v. /Vrer *’ (supra), “ if the communication 
refers and would be taJien to refer to a particular individiiul. t fail, however, 
to see any evidence of malice arising from ^e fact that the dofendwat disclosed 
to the public that which conveyed no meaning to the public ’* (Sadgroee v. 
supra, per ColLTNS, L.J., at p. 0). 

(i)> See note («}, p. 688, ante. Contrast also the definition in Harrison v. Bmk 
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for jury. 
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In the preceding definition (j) of a privileged occasion, however, the 
correspondence of the duty, or interest, of the individaals who make 
and receive the communication is emphasised, and the public 
interest is ignored except in so far as it is protected by the wide 
interpretation of the word “duty.” 

In the case of cortain reports, the law, in the interest of the public 
rather than in the interest of individuals, gives a qualified protec* 
tion, loosely called privilege from an analogy in function to the case 
of privilege strictly so called. 

, (ii.) Judieifd Proceeding$. 

1270. Where there are judicial proceedings before a properly 
constituted judicial tribunal exercising its jurisdiction in open court, 
the publication, without malice, of a fair and accurate report of what 
takes place before that tribunal, is privileged (k). 

Such a publication is in the public interest. It is merely enlarging 
the area of the conrt, and communicating to all that which all hud 
the right to know(0. So far as the common law is concerned, it 
makes no distinction in principle between the reports of such pro¬ 
ceedings appearing in newspapers and those appearing in private 
pamphlets (m), but in determining whether a report is fair and 
accurate, a report in a daily newspaper should not be judged by the 
same strict standard of accuracy as the reports of a professional law 
reporter (n). 

At common law a fair and accurate report of such proceedings 
has an immunity corresponding to the qualified immunity of a 
statement made on an occasion which is a privileged occasion within 
the preceding definition (j). It is for the jury to say whether the 
report is fair and accurate, and the burden is on the defendant to 
satisfy the jury that the report is fair and accurate. If, however, 
the plaintiff substantially proves the case of the defendant in this 


(1855), 5 E. & B. 344, with the exceptions to that definition tneutioiied in Iho 
text. In IJehditch v. JHacJiwaine, [1894] 2 Q. B. G4, 0, A., that definition was 
strictly applied. 

(f) See pp. 686, 687, ante. 

(k) Kimber v. /Vua Jaaoeiation, [1893] 1 Q. B. 65, 68, 0. A. This cose was 
decided on the common la^ As to tbo words “ exercising its jurisdiction," see 
Uaiil V. Ueda (1878), 3 0. P. D. 819, 328 (approved in KimAer v. Preaa Aaaoria- 
tion, aupra, where the magistrate declined to entertain the application, a report 
ot which proceedings, found by tho jury to be a fair report, was afterwards 
published oy the dmendant in a newspaper, and the court held that it was 
privileged). 

(2) MacdougaU v. Knight (1889), 14 App. Cos. 194, per Lord IIalsbubt, L.C.. 
at p. 200. 

(to) MUiaakh r. Llogda (1877), 46 L. J, (q. b.) 404, C. A., per MBiXlsfi, L.J., 
at p. 400, and per BbkTT, J.A., at p. 407. " In both cases a fair report of the 
trial is aU that is nsoessary, unless thmre be malice in fact, when the privilfgo 
is lost even if (Jie report be pubUahed in a newspaper " {iln'd., at p. 407). As to 
the effeot of statutory provisions on this subject see pp. 697, 698, 745, poaf. 

(n) i/isps V. Lmg (Sfr W. 0.) A Qi. {Shejfidd TeUfraph), Ltd. (1907), 23 T. L. B. 
243, 0. A., per CotbiNff, H.B., at p. 244. There is, perhaps, a tendency at the 
present time to take a more liberal view of the iniuiunity of reporters than 
fortaerly {ibid., pi 245). *> 
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respect, and there is no material omission, the judge is justified in 
refusing to ask the jury to find what no reasonable man could find (o), 
but though there is no evidence fit for the consideration of the jury, 
it is now the usual practice for the judge to let the matter go to the 
jury, so that in the event of the Court of Appeal thinking that 
thoro was evidence for the jury, it may not be necessary to send the 
case down for a new trial ( p). 

If the plaintii! fails to establish that such a fair and accurate 
report was actuated by express malice, the report is regarded in law 
as a privileged communication (g). 

1271. The immunity extends to the reports of ex parte proceedings 
before magistrates, because there may be greater danger to the 
public in allowing judicial proceedings to be held in secret than in 
suffering persons for a time to rest under an unfounded charge 
or suggestion (r). 

1272. Tn considering whether an ticeount of legal proceedings 
is fair and accurate, the reason of the immunity should be regarded. 
It is that, as every person cannot be in court, it is for the public 
benefit that persons should be informed of what has taken place in 
court substantially as if they had been present (s). It is essential 
that the ptiblication should be a fair and impartial, though it need 
not be a i erlatim, report (f). 

1273. The report of a portion only of the legal proceedings may 
in mjiny cases detract from the fairness or accuracy of the report 
and have an effect the reverse of putting the reader in the same 
position as if he w'ero present himself. Thus it may bo misleading 
to report the opening speech of counsel without the evidence on 


(o) Kimbtr v. Prtss AsaocutUon, [1893] 1 Q. B. 6ii, 71—73, C. A.; and see 
Capital and Counties Bank v. Ileuty p6S0), 5 C. P. D. 5]4, C. A.; affirmed 
(1882), 7 App. Cas. 741, referred to in Kimber v. Press Asaoeiaiion, supra, at 
p. 74. 

(p) Hope ▼. Leng (Sir TT. C.) Co. (S/ieJield Telegraph), Ltd. (1907), 23 
T. L. E. 243, C. A., per Coruirs, M.R., at p. 344. 

(7) But the fairness uf tlie report 'trill not avail the defendant, if the plaintiff 
CBtiuilihhcs malice (Stevens v. Sampson (1879), i Kx. D. fl.^, (1. A.). 

(r) See Kimber v. Press Associatwn, avprn, per ].or(l Esukk, M.R., at 
p. 69. There the Court of Appeal approved Curn/ v, iraitrr (1796), 1 Bos. & P. 
625; Lewis y. heoij (18.)8), K. B. & K 637; Usilim,. Haiea (1878), 3 0. P. I). 
319; and explained Saumkrsy. Mills (1829), 6 Bing. 213, per Tindal, C.J., 
at p. 218. As to nrocerdings before judges in chambers, see Smith v. SroU 
1847), 2 Car. & Ifir. 580; as to coroner's courts, seo Kast v. Chapman (1827), 
duod. & M. 46; Lynam v. Ooiving (1880), 6 L. E. Ir. 259 : as to committees of 
louse of Lords, see Kane v. Mulvany (1866), 21. E. C. L. 402; as to registrars in 
)aDkruptc7, sec liyalls v. Ltader (1866), L. E. 1 Exch. 296; as to magistrates' 
courts, SCO Pinxro v. (loodluke (1867), 16 L. T. 076. As to absolute privilege, 
see pp. 677 et seq., ante. 

^ (a\Fi(rHiee y. CamhriJge Daily News, Ltd, (1907), 23 T. L. E. 705, C. A., 
;«r CORET.L B.iHiriss, 1*., at p. 706. As to omissivnis, see Orimirade v. Dicks 
(1880), 2 T. L. E. 627. As to omitting to intimate the rosulh of proceedings, 
see Pope v. Outram ifc CV., Ltd,, [1909J S. 0. 230. 

(<) See Ilmte y. Sihierto^ (1850), 9 C. B. 20; Lewis y. I,evy (1858), E. B. & 
E. 537; Andrews V. Chapman (1853), 3 Cor, ft Eir. 280; Turner y, SulUvan 
(1S62), 6 L, T. 130. 
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'whicli it ia founded (a), or the evidence of a witness without the 
Gross-examination (b). 

1274. It is not, however, necessary as a matter of law that the 
report should be a report of the whole of the proceedings. The 
publication, without malice, of an accurate report, of what has been 
said or done in a judicial proceeding in a court of justice, is a 
privileged publication, although what was said or done would, but 
lor the privilege, bo libellous against an individual and actionable 
at his suit, and this is so although what is published purports to be, 
and is, a report not of the whole judicial proceeding, but only of 
a separate part of it, if the report of that part is a fair and accurate 
report and published without malice (c). 


(o) Sec fi’aioi'/rrs r. Mills 0 I’ing. Hill, 21S, 219; Knnfi v. Mtilrany 

(1S6C), 2 I. R. C. L. 402. As tu roportiug observations ot counsel, see also 
Turner v. Sullivan (1862), 6 L. T. 130. 

(it) See the passage from the judgment of Lord IIai.si)i:ut, L.C., in 
MaoiouijaU v. Knight (1889), 14 Apji. Caa. 194, quoted in note (r), iu/ra. 

(c) The statement in the text is founded onthedcuisionin Acn'M v. (IS.’iS), 

K. B. & E. 337 (approved in 3Iilmvh v. Uoyils (1877), 40 L. J. (q. n.)4(M, C. A., 
by MsLLlsn, L J., and Buktt, J.A.), ok intcrpriitod, and followed by tho Uoui t ui 
Appeal, in Maalougall v. Knight db Smi (1886), 17 Q. B. 1). 630,* C. A., and 
Mardougall v. Knight (1890), 2.5 Q. B. J). 1, A., jier I^ord Estikp., M.R., 

at p. 7. In McuiUmgall y. Knight, sufira, the Coiut of Appeal atliiui^ theit 
decision in Macdougall v. Knittht A Stm (1880), 17 Q- B- D. 630, 0. A., 
which had been atfirmed by the TIouso of Loiils ((1889), 14 App. Ciin 
194), not for the reasons _ given by the Court of Appeal, but Ixicause 
tho findings of the jury disposed of all tho questions pro]iuily raised at the 
trial, the points raised in the Divisional Court, the Court of Apjmal, aud the 
House of Lords not having beoii properly raised at tho trial. 'J'hero TiUrd 
Halsbuby, L.O., dealing with tho question of reporting portions of legal 
proceedings, said, at p. 2(ra: “ I am not preiiared tu admit that tho judgmoni ot 
• learned judge must necessarily he piiviieged. It is obvious that a jHirtial 
account of what takes place in a court of jtintine may be the exact I'lverhe ot 
putting the person to whom piiblicaticii is mode in the same position as if he 
were premiit himself. If the evidence of a witness coutaiuing matter defama¬ 
tory to an individual wore published, and the cross*examiitation vliich showed 
the witness to be unworthy of belief were suppressed, it would obviously be a 
partial and inaccurate account of what took place; and if a learned jtidgo’s 
judgment or summing up to a juty did not, in fact, give roasonuble opportu¬ 
nities to the reader to form his own judgment as to what conclusion should be 
drawn from the evidence given, 1 think the publication of such partial, and in 
Ihat respect inaccurate, reproientations of the evidence might be the subject ol 
an action for Ubel to which the supposed piiviloge in what was said by a judge 
would be no answer. Nor do I think there is any presumption one way or the 
other as to whether a judge's judgment does or does not give such a complete 
and substantially e^urate acumut of the matters upon which he is adjudicating 
as to bring it within the privilege. If it be so, it must be proved to be so by 
evidence, and certainly not inferred as a presumption of law.” Hee tho 
criticism of this in Macdougall v. Knight (1890), 25 U. B. D. 1, 0. A., per Tionl 
Esubb, M.B., at p. 9. As to leaving to the jury the question of the fuJmoss 
and accuracy of a report of tho summing up of the judge, see also Miliatuh v« 
Lloj/do, aupra. As to publishiug extracts crom a register of judgments, see Setarlet 
T. Scarldt, [189212 d B. 66, 0. A., and the other cases cited m note (n), p. 689, 
ante. As to zestimning by injunction oircolars purporting to give ^o <^eot of a 
judgment, see Hayward A Co. v. Hayward A aona (1886), 34 Oh. D. 198. As 
to publishing the contents of an afl^vit filed under the Deeds of Arzangement 
lot, 1887 (60 & 31 Yiot. 0. 67), s. 6, see ifeu v. Perry (1893), 64 L. 1 . (u. b.}5«6. 
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1275. Although the report may be condeuBed by the reporter, bo 
long as it reproduces the substance of the proceedings (tf), it may 
not be expanded nor interspersed with his comments (e) nor give a 
coloured account of the proceedings (/). 

1276. The question for the jury is not whether the reporter was 
negligent or not, but whether the report of the proceedings is fair 
and accurate (g). 


Bmt. i. 

Qualified 

Privilege. 

Comment! or 
to colour^ 
accounts. 

Question for 

jnrr. 


1277. The immunity in strictness attaches only to the report of PriTiiege 
the actual legal proceedings (ft), and will not be applied to protect 
HU unsworn defamatory statement made by a bystander, though in ar^i legal 
open court, forming no part of the legal proceedings (i). proceedings. 


1278. The immunity exists for the public benefit, and does not Privilege 
[)rotect reports of an obscene or demoralising character, though the 
object of the publishers may be a desire to suppress that which 
they con8i<lcr immoral (ft). 


1279. I’ho common law immunity has been supplemented by (i») statutory 
statutory provisions whereby (1) a fair and accurate report in any 
uc.wHpapcr (»«) of proceedings publicly heard before any court 


(d) Sco Titrher v. fiulliran (1SC2), 0 L. T. ItlO. 

(e) Sco Aiiflrewa v. Chapman (I8j3), 3 Cur. & Kir. 286; t^Hlea v. Nol-ea 
(1S06), 7 East, 493 ; Jiuheria v. lirnam (1834), 10 Bing. 619 ("Mr. J. . . . , ’ 
(l•(mnHcl) " commented with cutting soveritv «n the tostimoiiy of htr. O.”). As 
to comments on evidence in relation to the defence of fair coimneiit on a matter 
of piil'Uc interest, see lledlfi/ v. liarlmo (1866), 4 E. & E. 224 ; and WooiJtjaie v. 

ni/lmt (1865), 4 E. & E. 202. 

(/) titilra V. A'cftfta, anpru ; Deltynl v. Iligldey (1837), 3 Bing. (n. C.) 960, 960, 
961 ; and see Lewia v. ilnncut (1820), 3 B. & Aid. T02; Clenumt v. Lewia 

S , 7 Mooro (c. ¥.), 200, E»x. Uh. (where the account was prefaced with the 
ig “ Shameful co)iduct of an Attorney”). (.’omj>are Leon v. “ Kdinburyh 
Eceniiiy Nnoa," JAd., [1909] S. C. 1014 (where the heading “ The Edinburgh 
ijiconsiiig Prosecution, Pi'ismiei's Acquitted,” was hold not libellous, though ue 
word “prisoners” was used). 

Oj) See Fttrtiiaa v. Cambridge Hailg Nen-a, Ltd. (1907), 23 T. L. E. 706, C. A. 
(wliero the repoit followed tho abstract of the charge in the charge-sheet which 
did not (‘(iiTespond with the summons). 

(A) But 08 to rocoi'diiig tho observations of a litigant mode in court and still 
under the obligation of an oath though out of tho witness-box, see the judg¬ 
ment of CoLLliVS, M.K., in Hope v. Leng (Sir FE. ( 3 '.) <fe Oo. (Sheffield Telegraph), 
/Ad. (1907), 23 T. 1.. K. 243, 0. A. Compare Delegal v. Jiighleg, aupra, per 
TixdaIi, (1 J., at pp. 960, 961 (where the observation of the chief clerk was 
treated os though it iiad been made by a mere bystander). As to directing 
the jury how to judge whether a report of judicial proceedings is fair and 
accurate, see Uape v. Leng (Sir W. 0.) tfe Co. (Sheffield Telegraph), Ltd., supra. 
As to mistakes in citing from law reports, see lilake v. Stevens (1864), 4 E. & E. 
232. There scorns to lie a teudonoy to apply a less severe standard of acccuracy 
to reporters for the press than to repoits of interested persons or the reports 
of counsel. 

(e) See Ijgnam v. Omriug (1880), 6 L. B. Ir. 259 (where n plea which was in 
substance to the effect stated in tno text was held bad ou demurrer). See also 
Delegal v. llighley, supra, per Tindal, C.J., at p. 961. 

a Ik) See Steele y. Branmm (1872), L. E. 7 0. F. 261, following B. y. UicltUn 
(1868), L. It. 3 Q. B. 360, and R. y. Carlile (1819), 3 B. &. Aid. 167. 

(T) See the Law of Libel Amendment Act, 1888 (61 & 62 Yid. c. 64), s. 3, and 
p. 745, post, 

(m) The common law immunity attaching to reports of judicial proceedings, 
whion is not restricted by the Law of Libel Amendment Act, 1888 (61 & 62 
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(ii.) Parlia- 

meotary 

proceedings. 


(ill.) Statu¬ 
tory pro¬ 
tection to; 

(a) Fair and 
accurate 
reports in 
newspapers 
of certain 
meetings. 


MQroismg jadlcial aathority, if published contemporaneoasly with 
such proceedings (n), is privileged (o). 

(iii.) ProeeedingB in Parliament. 

1280. Fair and accurate reports of proceedings in Parliament, 
although disparagini; to the character of individuals, have a 
common law immunity similar to that given to fair and accurate 
reports of proceedings in courts of justice (p). 

(iv.) J’roceedinga of PiilUe Meetings. 

1281. Provision has been made by statute for the protection of 
a fair and accniVtte report, published in any newspaper ( 9 ), of the 
proceedings of a public meeting (r), or (except where neither the 
public nor any newspaper reporter is admitted) of any meeting of a 
vestry, town council, school board, board of guardians, board or 


Viet. c. 64), is not confined to nowspapor publications. Eor the moaning of 
tile word " newspaper," see note (p), p. 744, /mt. 

(") The eront teferx^ to would be practically impossible, if the words are 
construed literally. There is no reason to suppose that they would be so 
construed. 

( 0 ) It is to be noticed that tho Taw of Libel Amendment Act, 1888 (51 & 52 
Viet. c. 64), BS. 3, 4 (for the latter provision see the ioxt, infra)^ defining the 
conditions essential to obtaining the benefit of the Act for publication of reports 
of judicial proceedings and proceedings at public meetings respectively, are not 
identical. Neither provision uses tim term " absolute privilege "; out ihuL, 
s. 4, relating to repoi'ts of public meetings, contains the words " unless it shall 
be proved that such report or puUicaAion was published or made maliciously,” 
which words are not to be found in ibitl.. s. 3, relating to reports of j udicinl 
proceedings, although tbid., s. 3, doescontaiu the word ” fair ” coupled with the 
words '* and accurate." The rejiort may bo accurate us fur as it goes, but 
unfair in its omissions. 

(p) Waaon v. Walter (1868), L. B. 4 Q. B. 79. As to statutory protection, soe 
p. 683, ante. 

( 9 ) Law of Libel Amendment Act, 1888 (51 & 52 Yict, 0 . 64), s. 4. For the 
meaning of the word "newspaper,” see note (p), p. 744, post. Tho IMewspaper 
Libel and Begistration Act, 1881 (44 5c 45 Viet. c. 60), s. 2 , is repealed by tho Law 
of libel Amendment Act, 1888 (51 & 52 Yict. c. 64), s. 2 , and replaced by ibid., 
8 . 4. These Acta were passed to give newspapers a defence whidi did not 
exist at common law. 8 oe, for example, Popham v. Pickburn (1862), 7 H. & N. 
891; Davison v. Duncan (1857), 7 E. & B. 229; and the statement of the law in 
Davis V. Shepstone (1886), 11 App. Gas. 187, P. 0. See, on the other hand, 
Mangma r. Wright, [1909] 2 E. B. 958, aa to the protection of a proprietor of a 
newspaper who pul^shea ^mmunications by public servants which are of 
public mterest, tne press being the ordinary cliuunel of communication to the 
public. Laughton ▼. Sodor and Man (Bishop) (1872), L. B. 4 P. G.^ 495, and 
O'Donoghue' v. Hussey (1871), 5 I. B. G, L. 124, hlx. Gb., wei'e decided on a 
different principle, namely, that a person attacked through the press may 
defend himself through the press. As to leaving to the jury the questions 
whether the matter is or is not of public (Kincern and is or is not for the public 
benefit, see Kelly r. O’Malley (1^9), 6 T. L. B. 62; soo also Poruford v. 
" Finarudoi Times,'* Idd. and Hart (1900), 16 T. L. B. 248, per Matbxw, J. 
(what is not a matter of public concern). 

(r) The term " pq)ilio meoiing ” means'" any meeting bond fide and lawfully 
hold for a lawful purpose, and for the furtherance or discussion of any matter 
of public conoe^, w^her tho admission thereto be general or restricted (Law 
of Libel Amendment Act, 1888 (51 & 52 Yict. 0 . 64), s. 4). The report of a 
sermon in a chapel is not a report of a public meeting within the Act 
(Cheioner y..Lanaaavm it Sent (1894), 10 T. "L. B. 290). 
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local anthoiitj formed or constituted under the provisions of any Act 
of Parliament, or of any meeting of any commissioners authorised 
to act by letters patent, Act of Parliament, warrant under the Boyal 
Sign Hanual, or other lawful warrant or authority, select committees 
of either House of Parliament, justices of the peace in quarter 
sessions assembled for administrative or deliberative purposes, and 
the publication at the request of any Government office or depart¬ 
ment, officer of State, commissioner of police, or chief constable, 
of any notice or report issued by them for the information of the 
public («). 

Such report and such publication are privileged unless it is 
proved that such report or publication was published or made 
maliciously, but this protection is not to be available as a defence 
in any proceedings if it is proved that the defendant has been 
requested to insert in the newspaper, in which the report or other 
publication complained of appeared, a reasonable letter or statement 
by way of contradiction or explanation of such report or publication, 
and has refused or neglected to insert it; nor docs the protection 
extend to authorise the publication of any blasphemous or indecent 
matter. 

The above provision did not limit or abridge any privilege then 
existing, nor, on the other hand, does it protect the publication of 
any matter not of any public concern and the publication of which 
is not for the public boiioilt («). 

Shot. 4. —Fair Comment. 

Sub-Sect. 1 . — fnirexluctory. 

1282. Nothing is more important than that fair and full latitude 
should be allowed to writers upon any public matter, whether it be 
the conduct of public men or the proceedings in courts of justice or 
in Parliament, or the publication of a scheme or a literary work. 
But it has always been left to a jury to say whether the publication 
has gone beyond the limits of fair comment on the subject-matter 
discussed. A writer is not entitled to overstep those limits and 
impute base and sordid motives which are not warranted by the 
facts (t). 


(«) See note {q), p. 69S, ante. 

m Campbell y. SpcatisutooOe (1863), 3 B. & S. 769, Crompton, J., a1 p. 778; 
approved in Merivale v. Carson (1887), 20 Q. Ik D. 275, 280, C._ A., and 
in recent decisions of the Court of Appeal and by the Hotmo of Ijorda in Dakhyl 
y. Lahmuhere (1907), [1iM)8] 2 K. B. 325, n., II. L. The head-note in Marivalo v. 
Carson, supra, is eomowhat misleading in stating that llammd v. Harrison 
(1872), L. E. 7 C. P. COfi, was there “dissented from." “As pointed out in 
MeQuirey. Western Morning Nesvs Co.*' ([^1903] 2 K- B. 100, 0. A.), “the law 
continued to headminiatored after Cam^dl y. SpotHswooie. just as it always had 
been before, down to and since Merival* y. Carson ” (sn/^). “ That case decide 
nothing mconaisteut with the law of libql as thus administered, though each of 

? Le learned judges esraressed an opinion in favour of the viow taken ua the dicta 
have referred to of Crompton, J., and Blagkbubn, J., infireference to that of 
WixjUBB, J., in Henu'oad y. Harrison ” ** But, os already pointed out in 

MeQairey. Western Morning Hem Co." (supra), " the difference between tbetwo 
views is, in the language of Bowen. L.J., in M&ivale v. Carson " at pp. 282, 

283), “ a difference in the * metaphyaicsl exposition ’ of the rignt and' is rather 
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Bbot. 4. 
Fair 

Comment. 

When the 
need of the 
defence does 
not ariM. 


The need of the defence of fair comment (») on a matter of pahlio 
interest (a) does not arise if the statement complained of does not 

academical than practical ’ ” {Thomaa v. Hmdhury, Agnew it (Jo., Ltd., [1S06] 
2 K. B. 627, 0. A., per CoLUxa, at p. 639). I;ord Esuer, MIB., in 

Jlirivale v. Carson (1867), 20 Q. B. D. 275, 280, C. A., expressed the o|MTatinu 
of an unfair state of mind on a defonco of fair ccinmout as negativing the 
so-called comment or criticism being a comment or criticism at all. The 
case of Campbell v. Sffottiswoode (1803), 3 B. & S. 769, may be taken for 
practical purposes os the basis of the modern law on the subject of fair 
comment. Tno case decided that when a wiitor iu a newspaper or elsewhere in 
commenting on public matters makes imiiututions on tho character of the 
individuals concerned iu them, which are false and libellous, as being beyond 
the limits of fair comment, it is no defunuo that ho band fide bolieved in tho 
truth of those impgiatutious. In that cuso Blackhuun, J. (at p. 781), said that 
ho took it to be certain that the publisher or editor of a nowsi>aper has only tho 
general right which belongs to the public to comment upon public matters, fur 
example, tho acts of a minister of State, or, acconliiig to modem authorities 
somewhat extending the doctrine, where a person has done or publishod nny- 
tliing which may fairly bo said to invite comment, as in the caso of a handbill 
or advertisement (Paris v. Levy (1860), 9 C. B. (n. s.) 342, S. 0., Nisi Priiis, 
2 E. & F. 71), and that in such cases overyuno has a right to make a fair 
and proper comment, and so long as it is within that limit, it is no libol. For 
an attempt to deiino the liiiiits of fair comment before tho date of Campbell v 
Spotliawootle, siqira, see the passage from Maekod v. Wakhy (1828), 3 0. & F. 
311, (piotod by Bowen, L.J., in Meriuale v. (Jurson, supra. For a subsoquoiit 
statemont of the law, see Bason v. Walter (1868), h. 11. 4 Q. B. 73, 93, 96. The 
curly decisions aro now rarely referred to. 

(u) No distinction is here drawn between comment and criticisin'. 

(fl) Tho form of defence sanctioned in Penrhyn v. " Luentnl I'm tmdlers' Mn ittr " 
M89(l), 7 T. Ti. ]{. 1 (set out iu note (/), p. 669, aide), has boon adversely criticised, 
but has boon usually adopted in pleading fair couinient from the date of that 
decision up to the present time; see Walker (/kttr) it' Mau, J id. v. Jlmlysun, [1909 j 
1 K. B. 239, 217, C. A. If it involves two pious, (1) a plea of Justification and (2) a 
plea of fair comment, the clause is anomalous, as both those picas 01*0 contained in 
one paragraph. In JUv/hy v. Financial News, LUl., [1907J 1 K. B. 502, C. A., tho 
Court of Appeal held the plea to bo a plea of fair cuinuientaud notono of justiii- 
caiioii. There the plaintiff supplied the matonal on which tho diifendants com¬ 
mented, BO that theie was no real issue as to tho truth of tlio facts uiiuii which 
tho commont was based and from which the infereiioos were drawn, rartiuulurs 


of the dofouce were in that case givuu which 111 bubstaiice slated that tho state¬ 
ment of facts iu the words cumidoincd of wore a true statement of mutters 
appearing in documents and piirti< ulara supplied by the plainlilf. The plaintiff 
applied for further jiurticulnrs, ai'king for imrliciilars as to whotiicr tho defendants 
alleged that any of the stateroonts iiiailo in tlio documents and iiarticulars 
sent by the plaintiff were untrue, and if so, which of them, aud tlio L'ouxt of 
Appeal held that tho plaintiff was not entitled to these particulars, the 
defence being one of fair comment only aud not of justification. Tho same 
form of plea was pleaded in Walker (Peter) A Son, Ltd. v. Ilotlyaun, supra, 
where the mustei', on tho plbintiif's suuimens for “ particulars of the justihea- 
tioii pleaded in para. 8 of the defence " (the plea in quostiun), made an order 
that the defendant should deliver " particulars under para. 8 of tho dofeuco of 
the materials on which the comment was based, he stating that tho defence was 
one of comment and nut of justification.” Tho particulara ordered were given. 
Tjater, the master .allowed certain interrogatories addressed to tho plaintifis, the 
whole of which were disallowed by Bray, J., although he was of opinion that a 
few were unobjectionable. (For the interrogatories, see ibid., at pp. 243, 244.) 
It was stated by VAUOnAK Wiuiahb, L. J., (ibid., at p. 247): “ There is no plea 
of justification os such. What the defendant pleads in para. 8 is that ‘ in so f|r 
as the words complained of consist of statements of fact the same are in their 
natural and ordinary signification true in substance and in fact. In so far as 
they consist of comment tho same ore fair and band fide comment upon matters 
of public interosL* Thb form of pleading, which 1 uways think very indefinite 
•nq embarrassing, baa, however, been adopted and sonctionod ever since the 
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reflect on the plaintiff personally, or, though it does so reflect on 
him, is, nevertheless, proved by the defendant under a plea of 

decUion of Mathew and Gu^htbax, JJ., in Pearhyn v. “ fAverued VictuaUen* 
Mirror " (1890), 7 T. L. B. 1, and must now be accepted as proper pIoEiding. No 
diflSculty, however, arises in the present case, because there was an ot^r for 
particulars obtained by tLj plaintiffs in which it was stated that the dAfandnut 
admitted that the defence was one of fair comment and not of jnntification, and 
counsel argued this case upon the basis that there was no plea of j iistiGcation. 
Now, according to the ordinary pnictice, iuterrogatorios to establish the truth of 
the alleged defamation are not admissible unless justification is set up by the 
defence.” It was held by the Court of Appeal that the defendant was entiued, not¬ 
withstanding the absence of a plea of justification, to administer interrogatories 
with the object of obtaining admission of the truth of the material statements of 
fact in the speech and particulais alleged to be defamatory. The ground of the 
decision seems to be not that the truth or untruth was in issue, but that the 
truth or untruth was material for tho jury to consider in determining whether 
the comment was fair or unfair. In Lyoua v. Financial News, Lid. (L909), 
53 Sol. Jo. 671, 0. A., the defendants admitted publication hut denied the 
innuendo, and by para. 9 of the defence pleaded timt ” in so fur as tho said 
words consist of st.itotncnts of fact, the same in thoir natural and ordinary 
signification wero true in substance and in fact; in so far as the said words 
consist of comment, it was fair comment upon a mutter of public interest, 
namely, the siiid facts.” Under that paragraph two heads of particulars were 
given: (a) partinulars to show that the matter complained of was a matter of 
public interest and the circumstances und^r which the right to comment arose; 
(b) particulars of the facts on which the defendants relied as showing that the 
comment then made upon the prospectus was fair comment. The plaintiffs 
alleged th2t the defence was embarrassing, and further that, as many of tbo 
statemouts put forward by tho defendants in their defence wore absolutely 
uncovered by tho alleged libel, the defendants could not roly on them, as they 
had no right to make fresh imputations in their particulars. CiiAivi!iEi.Ji, J., 
made the following order: —” The defendants to amend tho particuhiTS under 
pant. 9 . . . bv distinguishing and stating separately iu the particulars the 
statemout of facts made in thoir alleged libel which they justified as true in 
substance, and which they relied on os being matter on which they were 
entitled to comment, and by striking out any allegations of fact which do not 
coiue under one of thoso heads.” The defendants appealed. The Court of 
Ampnal allowed the appeal and sot aside the order of Chahnell, J. Pustcheb 
Moulton, L. J., in that case appears to have treated the defence as a defence 
of justification. Tho report says [%bul., at p. 67‘2) that tho Lord Jtislice in giving 
judgmeiit said: “ The dofeudants justified the whole of the article on which the 
action was brought.” llis Lordship referred to Digbyv. Firumeial Nrwa, Ltd., 
[1907J 1 K. 13. 502, 507, C. A. (tho decision in which caso was that the defence 
was not a defence of justification), and said: “ lu tills case the particulars just 
stated the grounds on which the defendants woie going to say t^t the matter 
commented upon was a matter of public interest. The second set of particulars 
were of the facts which were going to be relied upon by the defendants, some of 
which were expressly stated in the libel, and some of which, though relevant to 
tho matter of the libel, wero not expressly stated^berein. The defendants told 
tho plaintiff that they were going to rely on all those facts stated in the particulars 
to justify, or to show that the comment they made was fair. He doubted 
whether an order could have been mode on the defendants requiring them to 
give such particulars as appeared in their statement of defence, but they had 
put them forward, and his Lordship was not satisfied that they would embarrass 
tho plaintiff at lUl. The order appealed from would, therefore, be set 

aside.” Bucklev, L.J., conourred. It ia believed to he the practice for 

masters to order such particulars of a defence pleaded in the usual form (when 
^hejr are not volunteered by the defendant) as may be necessary to enable the 
plaintiff to know what cose he has to meet. Where tho Comment is comment 
founded simply on materials supplied by the pUinliff, as in the case of literary 
critidsm ora caso like Digby v. Financial Neu/a, Ltd., aupra, the need of an order 
for particulars would rarely arise. If aud in so far as the plea is a plea of justifi • 
eatioD, it would seem on piuciple that the plaintiff is entitled to partionlars of 
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Sbot. 4. 
Fair 

Comment. 

How far 
defence ie 
araSaUe. 


joetification to be true in its full meaning, in substanoe, and 
in fact. 

1283. The defence is not restricted to comments in newspapers; 
it is available to anyone {b) ; and it applies to actions both of libel 
and of slander (c). 


No abaolute 
right in one 
to reflect on 
another bj 
way of 
Bomment on 
a matter of 
public 
Interest. 


1284. ‘Whether the licence protected be called a right or a 
privilege is a matter of words (d). There is no absolute right or 
privilege in anyone to publish a comment or criticism which reflects 
on another, although it be stated merely as an expression of opinion 
on a matter of public interest. If the licence were an absolute 
licence, the malice of the commentator would be immaterial, just 
as the court will not inquire into the motives of the defendant who 
made a statement which is protected by the defence of absolute 
privilege. 

Sub-Sect. 2 .—JCsaeuiiaU of Defenre. 


(L) Comment 
IB an expres. 
Sion of 
opinion. 


1285. In the first place, the matter defended as comment must be 
comment and not mere assertion of fact. 

A statement of fact, though reflecting on another, may be justified, 
or, though not justified, may be defended on the ground of privilege. 


justification. In Wallrer (Peter] Hon, Ltd. v. Hodgson, [11)09] 1 Iv. B. 239, C. A,, 
the defendant expressly disclaimed before the master tliat his plea \tas one of 
justification. In Pighy v. Fenaveial Fetos, Ltd., []9()7] 1 JC. B. d02, V. A., 
the facts were supplied by theplaintiff, and the court held the defonco was not 
one of justification. In Lyons v. Fiiiancwl Nou's, Ltd. Q909), d3 Sol. Jo. 671, 

C. A., the couit ap^BTB to have regarded the plea as a plea of justification as 
well as a plea of fair comment. If and in so far as the (irfciiee of fair comment 
pleaded in the usual form is a plea of justification, the defondont cannot on 
principle be allowed to justify the words complained of, except in their ordiniiry 
signification or in the meaning assigned to them by the innuendo; nor may he 
say that be said or wrote something dilToient from the statement couipinined of, 
and justify that of which the plaintiff docs nut complain. As to the distinction 
between mir comment and justification, see p. 710, post. 

(i) The light, though snareil by the public, is tho light of every individual 
who asserts it (Thasnas v. Bradhury, Agneui it Vo., Ltd., [1906] 2 K. 627, C. A., 
per CoLUNS, M.It., at p. 638). also the cases there cited and tho passages 
from the judgment of Br.A(aciiT'HN, J., in CampMl v. Hpottimoode (1863), 3 
B. & S. 769, at p. 781, and Vaois v. Shepstune (1886), 11 App. Cas. 187, P. (J., 
where Lord BEiisciiEia., L.C., at 190, said that no doubt the publio acts of a 
public man could be made tho subject of fair comment or criticism not only by 
the press, but by all members of the public, but that " the distinction caiindt 
be too clearly home in mind between comment or criticism and allegations of 
faot such as that disgraceful aflts have been committed or discreditable language 
used. It is one thing to comment upon or criticise, even with severity, the 
acknowledged or proved acta of a public man, and quite another to assert that 
he has been guilty of a particular act of misconduct.*’ 

(e) Walkw (Peter) Hon, Ltd. v. Hodgson, supra, was an action of slander 
where the defence of fair comment was raised. 

(tf) See the judgment of CoLuifS, M.B., in Thomas v. Jiradbury, Agnew it Co., 
Lid., supra, and uie cases there reviewed, namely, Campbell v. HpMimoode, 
supra, per Crombtov and Bi.ackburr, JJ., at pp. 778, 780 ; approved in Merioals 
V. Carem (1887), 20 Q. B. D. 275,0. A., in preference to the view of WliXEs, J., ^ 
in Henwom v. Harrisoh (1872), L. B. 7 0. F. 606, 616, Bow>:x, L.J., in Meriwds 
V. Carsen, supra, at p. 283, treating the difference as academical; MeQuire v, 
ITeitern Morning News Op., [190^ 2 B. 100, C. A. ; Plymouth Mutual Co^ 
operative and Industrial Society, ltd. v. Tfoderf Publishing Jssaeiatim, Ltd,, 
[1906] IK. B. 403< 0. A, 
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Blit the defence of fair comment is concerned ivith ezpresnone of 8m. 4 . 
opinion as distinguished from assertions of fact. It has be^ said 
that matter which does not indicate with reasonable clearness that Ccmmsat. 
it purports to be a comment, and not statement of fact, cannot be 
protected by a plea of fair comment («). Comment must not be 
so mixed up with the facts that tbe reader cannot distinguish 
between what is comment and what is not (/). 


1286. In the second place, the comment must be comment on a (ii.) Gom< 
matter of public interest. Whether or not the subject-matter of the ^ 

comment or criticism is a matter of public interest is a question of a°imatuT 
law for the judge (/;). If the judge decides against the defendant pfpnbiio 
on this point, the defence fails just as a defence of privilege fails if ’“**™**- 
the judge holds that the occasion was not privileged {h). 


1287. It is impossible to give a definition of a matter of public iSAamples of 
interest. The public acts of public men are certainly matters 
of public interest on which anyone may comment if he does so Cuei^t. 
fairly and honestly (i), such, for example, as a decision of a 


(e) Jffimi y. Star Newspaper Co., Lid., [ISOS] 2 K. B. 309, O.A.,per Pletciieh 
Moulton, L.J., at pp. 319, 320, disapproving Lefroij v. Lur/mde (1879), i L. K. 
Ir. 550, utid approving AsuJreioav. Chapman (1853), 3 Cor. & Kir. 286: "The 
jubtice of the rule is obvious. If the facts ai-e stated separately, and the 
coiiimeiit appears as an inference drawn from those facts, any injustice that it 
might do wul he to some extent negatived hy the ivader seeing the grounds 
upon which the unfavourable inference is bused. But if fact and comment be 
intermingled so that it is not reasonably clear what portion purports to be 
inference, he will naturally suppose that injurious statements are based on 
adequate grounds known to the writer, thoiign not necessarily set out by him *’ 
(Uunt V. Star Nemapuper Co., Ltd., supra, at p. 319). In Oaey. Lee (1869). L. II. 
4 Exoh. 284, where the pl^ were (1) not guilty, (2) justification, it was held 
that to charge a man with ingratituae is liliellous, and that such a charm may 
also be libeUous, notwithstanding that the facts upon which it is founded are 
stilted and they do not support the charge. As to the dutinction between 
comments and assertions of facts, see note (/di P* ante. 

(/) Vans y. Shepstone (1886), App. (Jas. 187, B. G., per Lord Herschkll. L.C., 
at p. 190. The form of plea allowed in Penrhtjn v. “ Licensed VietuaUers' Mirror ’* 
(1890), 7 T. L. R. 1, sot out in note (1), p. 669, ante, unle.ss supplemented by 
liarticulars, leaves it doubtful in many cases what counsel at tue trial may 
contend to be statements of fact and what matters of opinion. As to this 
plea, 800 also note (a), p. 700, ante. 

(g) Souf/i Jlettan Coal Co. v. North-Eastern News AuociaiUm, [1894] 1 Q. B. 
133. C. A., per LoVES, L.J., at pp. 141, 143. In^that case Lord EsUKR, M.B., 
agreeing with Lord Coleridge, C.J., that it was a matter of public interest, said, 
air'll. 140, that the article complained of related to so larra a number of people, 
of such kind, to a district of such extent, and to matters of such importance as to 
i-onder it a matter of public interwt that the conduct of the employers should be 
criticised. The burden of satisfying the court that the words complained of are 
a comment, and a comment on a matter of public interest, is on the defendant 
(B'a/JlM!r (Peter) «fe Son, Lid. ▼. Hodgson, n909] 1 K. B. 239, 249, 0. A.). 

(A) See the commtisou between the defoncea of pnvUege and fair comment in 
Thafnas v. Bradoury, Agnm A Co., Ltd., [1906J 2 K, B. 627, C. A., per 
•'Collins, M.K., at p. 640. , 

(•*) See Kane y. Mulvany (1866), 2 L B. C. L. 402. As to public men being 
open to criticism, see Purm^tr y. CoupJand (1840), 6 M. & W. 105; but it is not 
destructive of the defence of fair comment as a matter of law to impute unjust 
or oerrupt motives to pubUo men. Tbs cases cited in the notes (A}-^a), p. 704| 
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Biot. 4. tnagistrate (k), the cdndact of public vrorahip by a clergyman (/.), or 
r t apeechea of public speakers (m). The discharge by a deputy 
Conans, jefcurning officer of his statutory duties (n), a place of public enter¬ 
tainment (o), the housing of workmen (p), the management of a 
college (g), proposals submitted to the Admiralty (r), proceedings in 
a court of jusuce {») or Parliament (t), the administration of the 
poor laws and the conduct of the medical officer (u), and the custody 
of papers of public interest (lO, are examples of matters of public 
interest. The contents of a newspaper are a subject of public 
interest, but not its circulation (a). 

A book or article which has been published (b), a picture which 

past, are only cited ae examples of what are matters of public interest The 
cases before Campbell r. Sfif/ttwooode (1863), 3 E. & 8. 769, aro of little valuo as 
authorities on the point of fair comment. Any matter which would come within 
the Law of Libel Amendmont Act, 1888 (51 & 52 Viet. c. 64), a. 4, which 
excludes from the protection of fair and accurate reports of public meetings the 
reports of mattui's not of public concern, would be a matter of public interest, 
and if commented on fairly aiul honestly would como within the defonco of fair 
comment also. As to what is not a mutter of public concern, see note {q), 
p. 698, ante. 

[k) llibhina y. Lte (1864), 4 F. & F. 243. 

(/) Kelly V. Tinlhnj (1865), L. II. 1 Q. B. 699. Compare and, as to 
criticising sermons, seo GatkeretJe v. Miall (1840), 15 M. lik \V, 319 (referred 
to in Lake v. Kiiiy (1668). 1 Wma. Saiiiid. 137, 144, ii. (b), wboio Pakkr, B., 
expressed a doubt as to the right). But a dispute betwi*on a ehui’chwai'dfln 
and an incumbent as to what the incumbent allows to be done in bis church 
during divine service and the uses to which he allows the vestry-room to bo 
put, which had been the subject of correspondence between thorn, was hold 
in Kdly v. Tinting, supra, to be a mutter of public iuteiest. There the 
correspoDdence had been published without the plaiiitiif’s permisHiun in the 
defendant’s newspaper, with comments on the plaintiirs conduct. “ The main¬ 
tenance of decency and propriety lu coruhicting public worship and of the 
sanctity of tho sacred edifice and all connected with it is surely a matter of the 
CTeatost public concern. The very use of tho term' public worahip ’ shows this ” 
{ibid., JMT CocKBtTRN, C.J.). 

(m) ()dger v. Mortimer (1873), 28 L. T. 472. 

(n) Uunt V. Star Neivsjiajier Oo., Ltd., ri908] 2 K. B. 309, C. A. 

(o) DihiHn, V. Swan and Uoatock (1793), 1 Esp. 28. 

i«) Sontk Jletton Coal Co. v. Ntorlh-KasU'en News Associalion, [1894] 1 Q. B. 
133 G A 

{q\ Cox V, Feeney (1863), 4 F. & F. 13. 

(r) Ilenwood v. Harrison (1872), L. It. 7 G. F. 606, discussed in Merivale v. 
•Carsm (1877), 20 Q. B. D. 275, G. A. 

(«) Iledley v, Barlow (1865), 4 F. & F. 224; Kane v. Midvany (1866), 2 I. II. 
C. L. 402; Wooilgate v. Byiout (1865), 4 F. & F. 202; Bisk Allah Bey v. 
Whitehurst (1808), 18 L. T. 615. reports of the proceedings, if fair and 
accurate, aro the subject of another defence (seo pp. C94 et seq., ante) which dous 
not extend to comments. 

(f) Kane V. Mulvany, supra; V'aaon v. Walter (1868), L. E. 4 Q. B. 73; 
Campbdl v. Spoltiswome, supra, per Gromftoit, J., at p. 778. As to petitions 
to Parliament, see Dunne v. Anderson (1825), 3 Bing. 88. 

(u) Furceff v. Soioler (1877), 2 G, P. x). 215, C. A, 

(vj Turnbull v. Bird (1861), 2 F. & F. 508. 

fol Latifner y. Western Morning News Co. (1877), 25 L. T. 44.'' ^ 

(MSee CampbeU y, Spottiswoode, supra, approvod in Merivale y. Carson^ 
(1^7), 20 Q. B. p. 275, G. A. As to criticism being so dishonest as not to 
Decriticism at all, see the dicta in Merivale y. Carson, supra. See also tba 
discussion as to irrelevant criticism in MeQuire v. WesUm Morning News Co., 
[1903] 2 K B, 100, 0. A. As to literary criticism, see the judgment of 
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has been publicly exhibited (c), a play which has been performed in Sect. i. 
public (d), and the like, are matters of public interest (c). Pair 

A principle underlying many of the cases is that a person who Comment, 
challenges public criticism cannot be heard to complain if the — 
criticism which he has challenged is fair and honest (/). 

1288. Lastly, the comment must bo fair. nil.) The 

The defence of fair comment or criticism fails if the comment comment 
or criticism is not fair. 

The comment must not misstate facts, because a comment it must not 
cannot be fair which is built upon facts not truly stated, and if a facia, 

defendant cannot show that his comments contain nomisstatemnnts 
of fact he cannot prove a defence of fair comment {g). If a 

Coj.UKS, M.R., in Thmiaa v. TirmUmry, Agnetv dt Co., Lid., [I'.IOG] 2 K. ]}. 627, 

C. A. As to placards by way of aciveiiisoxnont, see I’nrie y. Levy (I860), 9 C. li. 

(n. s.) 342, S. G. at Nisi Ihrlns 2, P. & F. 71, referred to in Camjihell v. Spoitiavaoode 
(1863), 3 B. & S. T60. As to wlmt is not a libol on an aulbor, see the earlier coses 
of Carr v. J/oad (1808), 1 Camp. 365, n., and iSoaney. Knight (1827), Moisi. & M. 

74; os to what ia snfh a libel, see Fraser v. Jterhley (1836), 7' C. & f*. 621; 
and compare tbo dicta in MmvaUt r. Carsm (1887), 2o il. B. IJ. 275, C. A. 

(r) Thompson v. HhacMl (1828), Mood. & M. 187, where Best, G.J., ut j). 188, 
said: “ I iriy^olf have acted on the doctrine of my lonl l^LLKNnoKOi'Gir in the 
case referred to ” [Gair v. Hood (1808), 1 Camp. 3oo, u.], ‘'thoii*?]! I do not go 
quite BO far ho did in that case, bec-auHo 1 think no porsunnl ndicido of tlic 
author is justilinblo " (but sou pp. 708 d sap us to personal attacks], “ but if this 
1)0 leally an honest mtifisin and no moio, the acf<ndant is enlitlcd to your 
vordirt ’> There the iiioturo was dosciil>od as “ a mere douh." As to crilicisin 
on the works of an architect, see Stnne v. Knight (1827), Mood. & jS[. 74; ns to 
an exhibition of dowers, Orem v. Chapman (1837), 4 Bing. (n. 0 .) 92 (w'hcie lb© 
words W'oro held not to ho within the limits of fair criticisnij. Sue llio referonce 
to the above and other cases in notes to Luke v. /v7ni/(1668), 1 "Wnis. Sannd. 137, 

144, 11. (b). In Eattirood v. IJolmcs (1858), 1 F. & F. 347 (urtu-lo in newspaper 
describing leaden figures “reported to have boon found in tho Thames’’and 
sold as antiquities us being of recent fubrieution, and s(igmuti.*<ing tho s.'ile as 
nil attempt at extortion), no particular individual was aimed at, and the plniutiff 
tailed. If there i.s a proper innuendo and it is establishod, a plamliil may recover 
if he is hit by a libel which was aimed only at a class (see note (r), p. 641, ante). 

Tho old cases must lie taken not to represent the present law in so hir as they 
lay down that, although comment or criticinm on a matter of public interest 
is othorwiso hoiie.-.t and fair, it will ns a matter of law ccaso to be protected 
because it iinputos wicked motives to tbo plaintiff (soo ji. 709, post). 

(d) As to plays, see Merioah v. Carmt, enjira. 

le) See AtrQuire v. Western Mornmg News Co., [1903] 2 K. B. 100, G. A. 

(/) See Seyrnmiry. Batterworth (1862), 3 F. & F. 3'U. Compare the principle 
underlying Laughttm v. Sodor end Man (Bishop) (1872), L. B. 4 P. C. 495. See 
uJso t^ judginentof Blackuuun, J., in vampOfU v. Sputtisimsie (1S63), 3 B. & S. 

769, ntp. 781, referred to in note (f), pp. 699, TOO, ante, where he regards this 
principle as explaining tho extension of the defence of fair comment beyond 
comment on the public acta of public men. 

ig) IHgltg v. Financial Kewe, Ltd., [1907] 1 K. B. 502,0. A., per Cot.TiINS, M.B., 
tpiolcd wi& approval in Walker {Peter) Je Son, Ltd. v. Hodgson, [1909] 1 X. B. 

239, G. A., per VAtrOHAN Williams, L.J., at p. 251. See also the direction of 
Xknnbdy, J., in Jojmt v. Cycle Trade Publishing Co., [1904] 2 K. B. 292, C. A, 
qimi^ in {P&er) Son, Ltd. v. Hodgson, supra, at p. 25S1, where that judge 

Kuid^;The comment must . . . not miestatofActa, because a comment cannot bo 
fair which is built upon facts wbic^ are not truly stated, and further, it must 
not contain imputations of an evil sort, except so far os the facts, truly stated, 
warrant the imputation.'' See also Hunt t. Star Newspaper Co,, Ltd. [1908] 

2 K. B. 309, G. A., per FLEi'OliEU Motli.TOH, L.J., at p. 320, where he said : 

" 111 ardor to give room for a pica of fair comment toe facts must be truly 

U.L.—XYill. 2 A. 
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Sbot. 4. defendant makes a misstatement of any^ of the facts upon which ho 
Fair comments, it at once negatives the possibility of the comment being 
Comment fair. It is therefore a necessary part of the plea of fair comment 
to show that there has been no misstatement of fact in tho 
statement of the materials ui>on which the comment was based (A). 
The burden of proof in this respect is on the defendant. He must 
not only establish that the matter which he defends as comment is 
comment, ami is comment on a matter of public interest (/), bnt 
also that it is not founded on misstatements of facts in the so>ca1lc(l 
comment. A personal attack may form part of a fair comment, 
upon given facts truly stated if it is warranted by those facts—in 
other words, if it is a reasonable inference from those facts- 
it must be a Whether the personal attack in any given case can reasonably be 
reasonable inferred from the truly stated facts is a matter of law for the 
fro?nmTfiico determination of the judge Jjefore whom the case is tried, hut if he 
rules that this inference is capable of being reasonably drawn, 
it is for the jury to determine whether in that particular case it 
ought to l)«) drawn (k). 

Literary 1289. In the cas'> of literary criticism on the work of the plaintiff, 

criticism. and in some other cases whore the ])laintiir supiilies the matciial 
upon which the comment purports to be made, the subject-matter 
of the cuuinieiit is agreed (/). " 

atutod. Tf the facts upon which the commeut piir])orti> to be iiiaile do not cxi^t 
tbu foimdatiun for tho plcufads.” See also the judpinent of ltueKi.£Y, L-J., in 
Wftlher {Peter) it Hon, Ltd. v. JMijaon, [190U] 1 K. 13. H.'JSJ, (3. A., ut p. 2.ji. 
refi'rriufi^ to tho language used by Oocxdukk, O.J., in Vamybett v. SjtfftUiewfirti- 
-'313. & S. 769, and to Jjord Atkixsox’s judgmuut in iMkhijl v. iMhonvIn rv 
lUOT). [ISlOS'] 2 K. 13. :32>>, n., 1321), U. li. lu JMohy v. t'inaiieud KeMM, Ltd., 
1907] I K. B. 502, tho nlamtiif had aHSortod tho fnots on whicli tho do fond, uit 
coinmoiited. Sco also tho judgment of Kknnxdy, Ti.J., in PeUr 'Walker A }^on, 
IM. V. Hoilgvin, aujira, sit p. 257. In Wedker {Prler) it iSom, Ltd. v. Ilodgaon, etipra, 
Hindtip {Lord) v. Mndford (183K)), 6 T. L. B. 307, wan cited in the suguiiionts. 
nw form of plea was there different. It was adiiiitU'd iii Walker {Peter) it- b'ow, 
Ltd, V. Uoiigeoii, supra, that tho plosi was not intended to be a ploiiuf justificutiou. 
Bee the iriteii'ogatorics which wsto allowed in tho hitter ca<io, whci-e tho defen- 
ilaut, hiivmg pleaded in the nsiisil form, had stated thsit ho did not intend it to 
ho a plea of justification. Si'O altio note (n), p. 700, aide. As to discovery, iwo 
title Discovkky, Inspection, .\ni> Interrocatouiks, Vol, XI., pp. 99—101. 
and, in addition to tho cases there cited, Kent Coal Coneemoiia, Ltd. v. Ongnni. 
hoiO] A. C. ‘152, aihrmiug S. (J., [1910] 1 1C. B. 904, (J. A. (FaRWEiJi and 
Kennedy, L.JJ., Vadgi£an Williams, L.J., dispcnting), us to discovery of 
duciiments. See also the cases cited in the arguments in Mhohh v. 0(u J.ighl 
and Coke Co., [1911] 2 K. B. 5<13, C. A. (before tho full Court of Appeal), ninl 
note (I), pp. 712, 713, ptwf. The action whs an action fur malicious prosociitiun, 
and tae judgments did not refer to actions of libol. 

(h) Dighg V. Financial Neita, Ltd., aapra, iter OoLLlNS, M,B,, at p. 6()3. 

(i) WvJker {Peter) <fe Urn, Ltd. v. Uodgaon, eupra, jxr Vauoiian Williams, 
L.J., at p. 249. 

{k) DMgl y. Labouchere (1907), [1908] 2 K. B. 325, n-i II. L., per JiokI 
Atkinson, at p. 329, emoted in Walker {Peter) it- Son, Ltd. v. llotlgmu, mpra,^>er 
VavoUan Williams, li.ir., at p. 250. 

(/) This is illustrate by JJighy v. Finnmiul News, Ltd., supra, explained by 
Buckley, L.J,, in Wedh-r {Peter) & Son, Ltd. v. Umlgaon, sujira; compare 
Lyons y. Financial News, Ltd. (1909), 63 8ol. Jo. 671, 0. A. As t<» litcmry 
ontioismB, see Thomas v. Bradhvry, Agnejo Jb Co., Lid., [1906] 2 K. B. 627, C. A, 
per Collins, M.K., at p. 6‘(0. t 
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1290. ABsaining that the comment is a comment on a matter ol 
public interest and that it is founded on facts which are not mis*- 
stated, and is a fair comment in the sense that it is a reasonable 
inference from those facts, it is not easy to explain satisfactorily 
why the state of the defendant’s mind at the time when he made 
the comment should affect the defence. 

It has been said that given the existence of malice it is for the 
juiy to say whether it has warped the judgment of the critic; that 
comment distorted by malice cannot be fair on the part of tho person 
who makes it; and that therefore evidence of malice actuating the 
defendant is admissible and should be left to the jnr^^ (m). 

1291. An analogy is suggested by comparing the defences of 
qualified privilege and comment. It has been said that in both cases 
the question raised is really as to the state of mind of the defen¬ 
dant when he published the alleged libel (or slander), tho question 
being in the one case whether he published it in the spirit of malice, 
in the other case whether he published it in the spirit of unfair¬ 
ness (;(). A statement made on a qualified privileged occasion from 
feelings of spite or from some other wrongful and indirect motive 
is an abuse of the privilege and is not protected though there be no 
intrinsic evidence of actual malice in the actual words used (o). 
So, too, it may be said that the existence of malice in the mind of a 
coininoTitator at tho time of the publication of the comment suggests 
that the comment may not really have been made in the exercise of 
the righti of fair comment on a matter of public interebi but to 
gratify personal spite, or, in other words, may have been an abuse of 
the right, though the words used are not intrinsically unfair. In 
short, the abuse, whetlier of the right of comment or of a qualified 
privileged occasion, arising from a wrong state of mind actuating the 
publication may avoid the defence of fair comment or privilege, 
though the language used is not intrinsically unfair in the one case 

(7«) See Tlionuts v. liradhury, Aynno A fo.. Ltd., [1000] 2 K. B. 027. 642, 
C. A., where CoTiLm.s, M.II, was of opiiiicm that tho judfje was^ nght 
iTi letting tlie evidence in that raso go to the jury. Tho hcM-nute in that 
cu'.o is as follows:—“ In an action of whero the defence is that tho 

wiiting complained cl is fair comment upon a matter of public intorost, 
evidence that the defendant was actuated by malice towards the plaintitf is 
admissible umn the ground that couiiuent winch is actuated” (Collins, ALB., 
used the woid “ distorted ”) ” by malice cannot be ^e^cd fair on the ^aii of the 
person who mokes it, and, therefore, proof of malice may take a criticism that 
18 primd font fair outside the limits of fair coinnicnt.” The head-note does 
not seem to differ materially from the view stated in the text; hut compare the 
word “actuated” there usm with the word “distorted” which occurs iii the 
body of the report. The possibility of a peivion having a apite against another, 
and yet bringing a dispassionate judgment to bear upon his literary merits, has 
been ju^oiaUy recognised, per CouiNS, in Thmnaa v. Bradbury, Ayutiv 

& Co., IM,, supra, at p. 642, and perhaps this recognition might be extends to 
''omments upon the public acts of public men. For the comparison between 
fainoomment and Jiutifioatiim, see p. 710, fmt. , 

(n) Vlymouth Mutual Co-operaHo 9 ami Industrial Sorirty, Ltd. v. Traders' /’itfr- 
lishing Association, Ltd., [1906] 1 K. B. 403, 0. A., per Vaughan Williams, 
L.J., atp. 413, referrinc to White A Co. v. Credit Reform Associatim and Credit 
index. Ltd,, [1905] 1 1C B. 653, C. A., quoted by OoLLtNS, M.B., in Thomas r, 
Bradbury, Agnefn & Co., Ltd., su|<ro, nt p. 642. 

(oj Stark'S, Medt/mwx (1877), 3 4 . B. 1). 237, 0. A.,per Brstt, atp. 247' 
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nor in excess of the occasion in the other. The analogy, however, is 
far from close. The burden is on the plaintiff, by proving exitress 
malice, to rebut the protection pnmd facie arising if words are 
spoken or written on a privileged occasion; whereas, on a defence of 
fair comment, the burden is on the defendant to show that the com- 
ment is fair, and in so doing to negative the writing or publication 
of the comment being actuated by an unfair, state of mind. 

1293- AVhatovcr l)e the ground, it is clear that on the defence of 
fair comment or criticism evidence that the defendant was actuated 
liy malice towards the plaintiff is admissible, and that proof of 
malice may take a comment or criticism that is iu-im<i fade fair 
outside the limits of fair comment (p). 

1293. If the commentator stales as an inference Unit vihich he 
does not believe to be a true infcronco, the comment is dishonest 
and the defence fails. A dishonest com ment is not a fair comment {q). 

On the other hand, just as the honest belief of the defendant that 
ho had a duty or interest to make a statement to the person to 
whom ho made it does not create an occasion of qualitied privilege 
if in truth he had no such duty or iutorest, so the honest belief of 
a commentator in the faii'ne.ss of his comment will not make that 
fair comment which is unfair comment (r). The comment itself 
must he fair. 

Suh-Skct. 3.—Personal Attacks. 

1294. A personal imputation does not destroy a plea of fair com¬ 
ment as a matter of law. On the contrary, tlie need for tho plea 
docs not arise ufiless there is an imputation on the plaintiff. It is 
precisely where the criticism would otherwise ho actionable as a libel 
or slander that the plea of fair comment arises. It is a matter of 


(p) Thomas v. Jirailhiny, A;/iuw tf Co., Ltd., [lUOfi] 2 K. 11. G27, A. Uoiu- 
jiare tl.ij pitosage from tlui jurlguiont »>f Fu/rcUKit L.J., in riiitnoufh 

Mutual Co-oi)erattve and Induslriitl So^ieti/, Lid. v. Tradm' Puhlishing Assoeio- 
iioh. Ltd., [190(1] 1 1C. 11. 403, 0. A., utp. 418, quoted by Oui.LlKS, M.K., in 
Thomas y. Jlmdbury, Agiiria J- Co., Ltd,, siiftra, at p. G42 : “I am clear thul, 
both in uaaes in which the dofonco of pnvilego and in tboeo in which Uin 
defence of fair comment in set up, the state of mind of the defeiuLont when he 
published the alleged libel i^ a matter dircotly in issue.” But as to the effect 
of motive, see Campbell v. SjMdfwoootle (1803), 3 11. & H. 769, prr llLACKOUlui, J.. 
at p. 781, quoted by CoLIjjiNS, M.11. in Thomas v. liradbnry, Aynew <fe Co., Ltd , 
$H)ira, at p. 641. 

(i/) In Campbell \. SjjttUisicooile, sif/ma, CoCKBUHN, C.J., said : One jnnn 
has no right_ to imputo to another, whose conduct may bo fairly open t« 
ridicule or dinapprobation, base, soi^id and wicked inotivos, unless thei'o i** 
BO much ground for the imputation that a jury ehull find, not only that he had 
an honest belief in tho truth of his statements, bnt that his belief was not with¬ 
out foundation.” Compnro Waaon v. Walter (1868), L. 11. 4 ft. B. 73, prr 
CoCKBUlW, C.J., at p. 90, and ll'al^er {Peter) ife Sou, I.td. v. Uodystm, [1969] 
1 1C. B. 239, C. A., per llucXLBY, L.J., at p. 2i‘S3. As to honest belief, see oho 
tlmler T. S/iorpe/186(3), 4 1<\ & P. 983, 1003, 1006. * 

(r) If the critic ” imputes to the imrsou whom he is criticising base and 
sordid motiv^, which arc not warranted by facta, I cannot think for a muuienf 
that liecnuse ho bond fide believes that he is publishing what is true, that is any 
defence in point of law" {Campbell v. Spottiswoode, supra, per Chompton, J., at 
p. 778, quoted with approval iu J<iynt v. Cyde Tradje /hiblishiny Vo., j'lOOl) 
!i K. B. 292, 298, C. A.), ‘ 
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law for tlic judge to determine whether a personal attack can bo 
reasonably inferred from the facts upon which it purports to be a 
comment; but it is for the jury to decide whether the inference 
ought to be drawn in the particular case («). 

1295. Literary criticism can rarely be protected in practice if it 
imputes wicked motives to the plaintiff. Comment on public men 
may often in practice be protected, though it imputes wicked 
motives. But assuming that the comment or criticism is on a 
matter of public intevost, and is honest and is otherwise fair, neither 
comment nor criticism will as a matter of law cease to be protected 
hucauso it imputes wicked motives to the plaintiff(C. 


(a) Dakhi/l V. fjibouchere (11107), [1008] 2 K. P. S'Jo, n., TI. L., per Lord Lore. 
BUJiN, L.O,, at p. 327, and pw Lord Atkinson, at p. 329 ; Cuiaphdl v, .S/ioI- 
immude (1863), 3 IJ. & S. 769, per Orompion, J., at p. 778: Hunt v. Htur 
Sewspiiper fJo., Ud., [1908] 2 K. 11. 309, (J. A., p< r Fr.KTcnKa Moulton, L.J., 
at ])p. 319, 320 ; Joynt v. Cyle Trade 1‘uhlishiny Co.. [1904] 2 K. B. 292. C. A. ; 
iuid tho paHPiige from tho jwlginont of Cozens-IIardv, M.B., .in Ifant v. 
Star NewHpaprr Co., Ltd., supra, at p. 317 (quoted in JValker (Peter) tb ,S -»/, 
Ltd. V. Ifoilyson, [1909] 1 K. B. 239, 2ii], 0. A.), lu the effect that the 
ilofonco uf fair continent only arinos in tho event of tho plea of justification 
tailing; but thorn still arises tho questiou, if (^but only if) tho facts are sub- 
htaiitially tnyi, whe^thor tho comment by tho nefondant, based on those true 
f.ict.4, was fair, and such as might, in tlioopinion of tbo jury, be reasonably 
niado. Tito Miistor of tho llolls soems hore to bo referring not to tbs facts 
stated in the cmiiiuont aluno, but also to tho facts reliud upon by the dofondant 
111 the trial as tho biisis of tho fair comment which could not Iw mado the 
subject of a plea of justilh-iitioii. 

(t) MeQuire v. iresfmi J/ornmg News Co., [1903] 2 K. B. 100,0. A. See 
V. (Jf/cle Trade Pnbluhitiff Co., siiftra, following Campbell v, SjHitlim'oode, supra, 
.111(1 (lislinguislting AfcQHifAV. ]Veste.rn Morning News Co., supra. Thojudginout 
i>( tho Coiu't of Appeal in doynt v. Cyeh Ti ade Publishinrf Go., must to road 
111 tho light of the later decisions. A personal attack wliich imputoa bnso and 
Mirdid motives is not necessarily, ns a matter of law, outside tho limits of fair 
■-.(immeiit or criticism ; sco tho judgment of Iiord Atkinson in Ikdchyl v. 
Lahniehere, supra, at p. 329, pointing out that in the passage from tho judg¬ 
ment of Crompton, if., in Campbell v. SpoUtawoMle, supra (see p. 699. antr), 
no distinction is drawn botwoon literary and other criticism. In literary 
criticism tho uutlior supplies the facts, which makes a distinction in practice. 
As to criticism boing so irrelevant as to bo outsidu the domain of criticism 
altogothor, sco MvQnire v. Western Morning News Co., anjera, per Collins, M.JR., 
at p. 110, citing the passage fiom tho jiidgmout of Bowen, L.J., in Merimle v. 
Carson (1887^, 20 Q. li. 1). 27o, C. A., to tho effect that in tho caso of literary 
criticism it is not easy to conceive what would be outside the reasonahlo limits 
of fair criticism unless the writer wont out of hi.«i way to make a personal attaclc 
oil thefouthov of the work ho was criticising. So also /Ur Quire v. n’iesterii Jlforn- 
ing News Co., supra (where the plaintiff was a playwright and actor, who coin- 
pliiined of tho critieisin of one of his plays), tlio Uiiiirt of Appeal held that there 
was no evidence to support .a rational voruiut fur the plaintiff; soe also ifenivood 
V. /furriion (1872), L. ll. 7 0. P. 6(M}. It was not suggested there was any 
evidenco of actuiil malice, there were no personal impulatious, nor could any 
statement of fact be impugned {McQuire v. Western Mornihg News Co., sufnra, 
at p. 108). Collins, M.K. {ibid., at p. Ill), said: “ It is always for the judge 
to ihy whether the documont is capahlo in Law of being a Ubol. It is, however, 
for the plaintiff, who rests his chum upon a document which on his own state¬ 
ment purports to bo a oritiuism of a matter of public interest, to show that it 
is a libel, i.c., that it travels lioyond Ibe limit of fair critioiani, and therefore it 
most bo fur the judge to say wiiotber it is reasonably capable of being so 
interpret^. 11 it is not, there is no question for the jury." The Court of 
AppetU held that when it is admitted that the criticism is on a matter of publ |9 
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Svb-Sbot. 4 .—Fundioa of Jury. 

1296. It is not for the jury to substitute their own opinion as to 
the merits of a work criticised for that of the critic, liut if a critic 
imputes to the person \ihose works or acts he criticises motives not 
warranted by the facts, or reflects upon the plaintiff as a man, he 
cannot successfully plead fair comment if the jury find that the 
imputations were not warranted by the facts. To this e&tent the 
jnry are critics, that in such a case they may decide whether the 
inferences were reasonable conclusions (»)• 

1297. Where a comment is on a matter of public interest (which 
is a matter for fbe judge to decide) it is for the defendant to satisfy 
the jury that he has made no misstutemont of facts; and that the 
comment which is based on the facts is warranted by them, that is to 
say, is a reasonable inference therefrom. It is for the jnry to say 
whether the imputation represented the opinion of the person who 
gave expression to it, and the burden of proof would seem to be on 
the plaintiff (v). Where the comment is otherwise fair, it is for the 
plaintiff to prove to the satisfaction of the jury that the state of the 
defendant’s mind was malicious if he relies on that as ovideiico 
material to the issue of fairness or unfairness (le). 

SuB-SECrr. i.—JmHfiratnm and Fair Commeni fofnjjared. 

1298. The defence of fair comment differs from a defence of 
justification. The difference is more ajjparent perhaps in thns(s 
cases where, as in the case of literary criticism, the plaintiff supplies 
the materials on which the comment is and purports to hu based. 
But in all cases the distinction is essential (a). 

interost, the burden is on the pliiiiitifC to sbo'>t that it ti’nvcU beyond the limits 
of fau' criticism, and it is for the judge to say whether it is reasoniihly capable 
of being so interpreted. 

fu) See note {t), p. 710, ante. 

(«) See, in addition 1o the cases cited in note (I), p. 710, nntr, Jfiint v. BUit 
Fncsjiaper Co., Lid., [1908] 2 K. H. 300, G. A., per liri;Ki,EY, L.J , atp. .321. 
In that case the Court of Appeal ordered a now trial on the application of the 
defendants on the ground of misdirection. See also Odger v. Mortimer (1873), 
28 Ij. T. 472 (comment on publio character: question of fair comment for jury); 
Waaon v. Walkr (1868), L. It. 4. Q. B. 73, per CooXBUKN, G.J. (criticism of 
conduct or motives of individuals: question of fair comment for jury). 

(w) See the judgment of CoLLliirs, M.B,, in Thomaa t. Bradburif, Ar/new 
A Co., Ltd., [1906] 2 K. B. 627, C. A. lu StAiih IJetton Coal Co. v. Norili-Eii>,iem 
Newt Aabociatinn, [1894] 1 Q. B. 1.33, G. A., Lofeb, L.J., said, at |)» 143: 
" But is the comment fair and bond fide f This is essentially a question for the 

1 'ury, provided there is any evidence on which thoy may so find." After issue 
lad been joined on defences of justification and fair comment, the Court of 
Appeal hold that the defendants were not entitled to interrogate the plaintiffs 
as to whether they inteuded to set up that the dofondiuits in publishing were 
actuated by express malice, and, if so, to call on them to state generally the 
facts relied on by the plaintiffs as showing express malice (Lever Bndlvera v. 
Aaaoeiated Newaiiagera, [1907] 2 K. B. 626, 0. A.). • 

(d) See Walker (Peter) & Son, Ltd. v. Hodgaon, [1909] 1 K. B. 239, 0. A., 
per Bucxlet,* L.J., at p. 263 ; Ldkhyl v. Laltourfiere (100?), [1908] 2 E. B. 
323, n., £L. L. ; Mvnt v. Star Newspaper Co., Ltd., at^tra, at p. 320 ; the 
direction of KEmrEUr, J., in Joynt v. Cyde Trade PvbUahina Co., [1904] 
3 E. B. 392, 294. Q. A.; and Camplrea v. SpcMswavde (1863), 8 B. AS. 769, 
retered to Buoxlby, in Wedlm (Pder) A Son. Ltd, v. ttodqaon (>1309] 



Part IV. —Defences. 

Where the defendant pleads bj way of defence, first, justification, 
and, secondly, &ir comment, he will fail on the first plea unless he 
justifies every injurious imputation which the jury may find to be 
conveyed. Assuming the plea of justification to fail because the 
defendant has not satisfied the jury of the truth in fact of every im¬ 
putation, the defendant may nevertheless succeed on his plea of fair 
comment if ho shows that tho imputation of which the plaintiff com- 
]ilains, although defamatory, and although not proved to have been 
true, yet was an imputation in a matter of public interest, made 
fairly and btmljuh as the honest expression of the opinion which 
ihe defendant held upon the facts truly shited, and was in the 
opinion of the jury warranted by the facts, in the sefise that a fair- 
minded man might u])on those facts bond fide hold that opinion (/»). 
Tlie defendant must show that there is a foundation of facts well 
and truly laid on which the comment is based; to that extent the 
two defences are similar. But the conclusions inferred as matters 
of opinion have not to Iks proved as facts. On the other hand, the 
mental attitude of the commentator is material to the issue of fair 
comment, but immaterial to tho issue of justification. If the com¬ 
mentator states his conclusions in the f ji'in of statements of fact he 
must justify, lie may not assert simply that a man has acted 
fraud ulontly (c), though he alleges facts from which that inference 
might be drawn, if ho does not make it appear that bis imputation 
is made as an inference (/>). Lastly, the occasion for a defence of 
fiiir comment does not arise if a defence of justification can be 
e.^tablishod (d). 

Sect. 5. — Effect of Express Malice. 

Si’H-Sect. 1. —Aa aroMmg Qualififd Primlxgt. 

1299. The proper meaning of a privileged communication is a 
statemout published without malice on a privileged occosiun (c). 
Tlio absence of malice is a primd, /ode presumption in the case 
of qualified privilege (/). The presence or absence of malice is 
immaterial iii tlie case of absolute privilege. 

1 Iv. B. C. A., a* p. 2f>4. Ab to tho offnet of a plea in the form ennetioued 
hy the Divisional Court in J^enrhyn v. " Lmnaed VvtHoIlera' Mirror" (1S90), 7 
T. 1j. it. 1, BOO note (o), p. 700, ante. Aa to tho distinction between comroeiitM 
iiiul assortiouB of hnpututiona ns facts, soo also Dani v. Sheyslone (1880), 11 
Ajip. Caa. 187, P. 0., prr Lord Hekschei.t., L.C. H has been held that the 
(^‘tieraL rule, that a defamatory statomont cannot bo justilied whore tho saino 
]i-TNon has alleged tho facta and cominenU oil them, unless both the facts are 
true and the common ts thoroon are fair, does not apply whore one person 
alleges the faclj and auothor coinmonts on them {Mangena v. Wright, [1909] 

2 ff. B. 958, per PBiLLiMoaK, J., at p. 977). 

S tlee note (a), p. TIU, ante. 

As to the use of the word “ fraudulently," see Iluid v. Star Newspaper 
Vo., Ltd., [1908] 2 K. M. 309, 0. A, per Pletoheh MounTOW. L.J., at p. 320. 

(d) See Dalthgl v. Labonrhere, (1907), [1908] 2 K. B. 32>, n., H. L., per 
Isird LoKEBUiiN, L.O., at p. 327; Ilunt y. Star Newspaprr C‘., Ltd., mpra, per 
Cozbns-Habdy, M.B., at p. 317, fiuoteil in irolier {Peter) <f- So », Lftf. v. Bodgson, 
supra, at p. 251. 

(e) Bee Wright v. Woodgate (1835), 2 Or. M. & B, 673; and os to privilegad 
occasions, see pp. 086 et s»f., ante. 

if) fiee Wright V. Woodgate, eupra; and Jenome v. Ddmcge, [1801] A 0* 73, 


711 

Soot. 4. 
Fair 

Comment 


Absence of 
malice is 
primafacie 
presumption 
m quahfict] 
privilege. 



712 


Libbl and Slander. 


Sect. K. 

Effect of 
Exnrese 
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IVhat IS 
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1300. The malieo wltich avoids privilef^o is a wrong feeling or 
motive existing in the miiid(//) of the defendant (/i) at the time of 
the publication (i) and actuating it. it is actual malice, or mallei^ 
in fact, and is usually termed exprc'ss malicts to distinguish it from 
implied malice, or that malice in law which is presumed to exist 
from the publication of defainatory matter without juBtiHcation or 
excuse (j). 


What does 
not amount 
to malice. 

W'lial llic 
plaintiff must 
prove. 


1301. It is not enough for tim plaintiff to show that the defendant 
in making a stnlcimMit on such an occasion was rash, improvident, 
crodulous, or stupid, or that ho did not do or say what a man of ths 
world would dp or say on such nn occasion {k). Ft the defendant 
made the statement believing it to bo true, ho will not lose the pro¬ 
tection arising from the occasion because he had no reasonable 
grounds fur his belief (/). The plaintiff must satisfy the jury that 


P. C. This is so ill all oosos i>t quuliiicd piivilojro at cuinmon law {Jenonre v. 
JMmege, [ISDl] A. 0. 73, P. (!.). As to qualilled privilege, see pp. G86 et aetf., 
ante. Tlio Law of Libel Amendment Act, 1888 (.'ll & 82 Viet. c. 64), s. -1. 
fellows the comraou law in this respect; see p. 698, ante. As to the liaw nl 
Libel Amendment Act, 1888 (nl & 82 Viet. c. dl), s. 8, see pp. 697, 698, ante. 

{tf) See Clark v. Molyneua- (1877), 8 ti. 11. 1). 287, 0. A., per liltErr, L.J, 
at p. 247; Neoillv. Fiur Arts and (icnrr<d In-^vranee Co, [1895] 2 Q. 11. 156, 
C. A., per Lord Msiisa, M!.R., at p. 169. t. 

(Ji) Thus, in an aition of libel against the publisher of a magazine it was held 
that evidence of the writer’s persoiiid mnlico against the (ihiintiff was 
inadmissible. It did nut actuate the dofoiiduut {Rohcrtavii v. Wylde (1888), 2 
Mood. & 11. 101). 

(t) ITemmwga v. (laaaon (1888), E. J). & E. 346. 

(j) See the conPideration of liremuige v. Primer (182.'A, 4 11. & C. 247, in Clark 
v. Mrdgneux (1877), 8 Q. IJ. D. 287, tJ. A., per IIujett, L.J., at p. 2-17. 

(/.■) Thepo ilJiistratiniis are tiikoii from the judgments of lliiAMWKr.L, IluF/rr, 
nod OoiXON, L.JJ., in Clark v. Afolgneux, surra. 

(/) This was the decision in Clark v. MolynenT, supra. So, loo, in Collins 
V. Cooper (1902), 19 T. L. R. 118, 0. A., where the juiy found that the 
ilefondant did not “ reasonably ” believe the slatoinout complained of, but that 
he had not any improper or indirecb motive in making il, it was hold that thoiv 
must bo a new tinil and that the jury miiist bo asked whether the dufeudaiit 
lioncstly believed what ho said to Ira true 

It seems, however, to have boeii assumed by the Court of Ajipnal in allowing 
interrogatories in recent cases that insuflicieiit iiupiiry into tho truth of the 
statement may be evidence of a want of belief in its truth, and thus evidence 
of express malice. In Ellivit v. Garrett, [1902] 1 K. il. 870, C. A. (wlu're 
the defendant pleaded that the words were spokou on a privileged occasiun, 
bona fide, and without malice), tho Court of Appeal (following Martin y. Jtritiak 
Museum {Trustees) (1898), 10 T. L. P. 215, explaining Hennessy v. Wright 
(No. 2) (1888), 24 Q. 11. D. 4-1.), n., 0. A,, and distinguishing Parnell y*WaUt.r 
(1800), 24 Q. 13. 1). 441) allowed intorrogatorios as to whub information tira 
defendant hud which induced him to believe that the stiitoment, iillegod by 
him to have been nuidu, on n jiriviloged ocoasion, was true, and what stciii. 
ho hud taken before spraking tho words to ascertain whether they wcic 
true. Elliott v. Garntt, supra, was followed in It'hite & Co. v. Credit Reform 
Associaiim and Credit Index, Ltd., [1908] 1 K. B. 688, C. A., where, in an 
action of libel against a trade protection society, in which tho dofondants ivivr 
alia pleaded that they published the matter complained of in good faith*and 
without malipe under such circumstances as rendered tho occasion privileged, 
the Court of Appeal allowod interrogatoriM as to what inquiries the defenwnti- 
made and from whom they obtained the information, but not an interrogatory 
requiring them to give tho names of those to whom a cortuJu publication of the 
defendants containing Ihe statements complained of had boon supplied or^showu 
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(he defendant acted maliciouely. This he may do by eatisfying the 


by or through the defcudauts or their agents, lii Kdmmxison v. liirrh <6 Co., 
[1905J 2 523, C. A., the Court of Apyieal, vhile agaiu laying down 

that it has jurisdiction in a proper case whore privilege is pleaded to allow the 
pliiintiff, with a view to rebut that plea, to adoimistur an interrogatory to the 
iloloudant asking what inquirius the defendant made as to the truth of the 
filstemeuts complained of liefuro publishing them, and from whom he obtained 
tlio information on which he rcUod in publishing those statements, disallowed 
1 h.it portion of an iiitorrogatory which asked from whom tlie information was 
(li'fived, on the ground that tho court was of opinion that that portion of the 
question was asked with an illegitimato motive not liotul Jidt for the pui^ses 
of that action, and in order to enable tho plaintiff to bring an, action against a 
]iui'son or persons from whom tho information was derived, but the court allowed 
that porrionof the intorrugatory which asked what infonnation the defendants 
liiid received, dutrimontal or otherwise to the character of the plaintiff, boforo tlm 
(lo.spatch of the cablegram complained of. In Plymouth Mutual Co-operaiive 
and Ituiubirial Soeielt/, Ltd. v. Traders' Puhlishiuy Aaaocintion, Ltd., [1906] 1 
K'. B. 403, 0. A. (an action of libel against the publishers of a ti’ade periodical 
ill respect of an article tliuiuin), tho defendants pleaded that in so far as the 
words coniplainod of consisted of expressions of opiniun, they woru fair com* 
meut madu in good faith and witliuut malice on a matter of public interest, 
and in so far as they consisted of allegations of fact, they were true in 
Huhstanco and in fact. Tho plaintiffs ailmimstored to the defendants interro¬ 
gatories (among others) to the following etlect:—(5) What inforiiiatiou had you, 
when you published tho said woids which induced you to believe that the 
expressions of *u])inion, or any and which of them, in the said words containi'd. 
and which you allege are fair coiiuiiciit iiiudo iu good faith and without malico, 
wcTO truof' l)id you tlion in fact beliovo that tho b.;id opinions were true? 
(7)l'’ri>in ’’•horn did you obtain tho information upon which you relied in 
jiiibliwhiug tlio said oxprosMuns of opinion, or any and which of them? The 
ilofoiidants objected to answer these mterrogutoiics. It was held that tho fifth 
iiitorrogatory was admissible, but that, according to the general rule of practice 
111 actions of libel iigiuiist the publishers of periodical publications, (he seventh 
Iiitorrogatory wa*!, in the absence of special circumstances, inadmissible. As to 
the fifth iiib’rmgatorv, it was said that an iiitorrogatory of this kind is just as 
relevant and adinissiblo in a ensu where the dcfeiico is fair comment as in one 
whciu it is privilege, t-iiicu m cit.hor cuso the quostieu raised is really as to the 
>iato of mind of tho drfeiulant (ifm/., per VAunitAit Wim,i.vms, L.J., at p. 413). 
Ill either esse, “tho state of mind of tho dcteiid.int when he published the 
• llegcd lib<'l is a nuitter din'clly in issue, and thcruloro the question what 
iiiformaliun was there before him is so directly rcleiant to the issue as to form 
lit subject for an interrogatory” {ihui., yer Ki.ktCijeu i\rol!l.TuN, Ij.J , at p. 41 .s). 
In Maass v. Gas Liyht und duke Vc., [1911] 2 Jv. 11. 513, ('. A., iu an acrioii for 
inulicioua prosecution (the iilaiutiff having been committed fur trial ondaequitfed 
upon a charge of bteoling g:is hixiuglit agaiust him by the ilefondaiitM), the 
|i!aiiililT sought to administer tho following iiitorroguturies (among others)• 
“ (4) What iiiformution (if any) hud youthat induced yidi to piusecuto the plaintiff 
for stoqling gas ? "What steps (if any) had you takon" before coiumencing the said 
pi'iiseculiuii to OBCortaiu whether the cliargo n as ti ue or not ? What grounds (if 
•my) had you for supposing that the plaiiitill had committed tho offence chargcil ? 
Ibd yon b(‘fort) you rommuiiiiril the snhl pnaa'cntiou take any' and wluit 
precautions or make any and wliut iiniuirics as to the truth of the said charge, 
and what was tho I'esult of each siicii inquiry ? (5) Wliat aro the facts and 
circumstances on which you roly as showing that you imd rca.'^oiinble and prop«*t 
cause for the said prosecution ? ’* Tlio tilth interrogatory wiw not pressed 
jby ^jounsel for the plaintiff, and was disallowed. As to the fourth interrogatory, 
it was hold byCozENs-JlARiiY.lJ.R., V.vpgjian Williams, FniroHEE Motiltok, 
Karwell, and BucKLEV, Ij.JJ. (Kenn^iT, L.J., d!sbunting),*iliat, in the 
absence of special circumstanceB, sucli un interrogatory as the fourth interro^> 
lory ought not to be allowed. “Asa general nile, and in the absence of special 
ciixmmKtttiices, the judge, whose duty it is to exercise his discretion, will pro¬ 
bably aionrider that suw an interrogatory as No. 4 ought not to be allowed in 


Reot. 6. 

Effect of 
Express 
Malice. 
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jarj that the defendant acted from an indirect and wrong motive (m) 
such as spite or ill-will (n), or an unreasoning and blind prejudice 
in regard to the subject-matter, as to which he has a duty to per¬ 
form (o), or with a knowledge that the statement was untrue, or acted 
recklessly, without caring whether it was true or false, and not for 
the reason which would otherwise render it privileged ( p). But though 
it is sufficient as a rule for the plaintilT to show that the defendant 
made the statement without honestly believing it to be true, yet them 


lui action for inalioioiu) prosecution ” {MnaHH v. Has Light and Ovike, (h., p9ll j 
2 K. B. 543, 0. A^ ptr Cozenb-Hardv. at p. 545). The judginoiits m that 
case did not refer ^^rially to libel actions, but many of the cabcs cited in oi'gu- 
meui wOTe cases of libel actions. During the argument Yauoiiae Williams, 
L.J., said {ibid., at p. 515}: *' There is no it'asou for euiiposing that tho refusal 
of discovery in actions for libel in newspapers went upon any principle not 
generally applicable; those luisea are only woll-niarkod instancos of the principle 
of refusing discuvorv because of the ojtjn't'ssinn it would involve.” See us to thio 
ffeiineasy v. irright {No. 2) (1888), ”4 Q. B, D. 445, u., (.’. A,; J'arncU v. U’aUfr 

S , 24 Q. B. D. 441; //opc v. Jtnteb, [1897] 2 Q. B. 188, C. A.; Plyuwnlk 
li Uo-nperatiie and rndneirial Socicti/, Ltd. v. Tradt ra' Pufdiahing Ataocui- 
tiou. Ltd., [iOoej 1 IC. B. 40.‘1, C. A.; and, as to oppression, see White, ifc f’o. v. 
Credit Re/t>rm Aafoemtion and Credit Index, Ltd., [1905] I K. B. 65.3, C. A. See 
also the following other cases cited in Manaa v. Cue Light and Coke Co., [1911] ‘J 
K. B. 543, 0. A., iiamelr, Elliott v. Garrett, [1902] 1 K, B. 870, 0. A.; H hatitii/ 
T. Crrrwter, Cnrew v. jiavica (1855), 6 E. & B. 709; Marriott v. t’hamherluin 
(1886), 17 Q. B. D. 154, C. A.; Hoidm v. Dalhg, [iy07j 2 K. B. 18, 0. A., per 
Buckxet, L.J., atp. 21; Lever JDratlnra v. Aeaorinttfl Neirapiifiera, [1907] 2 K. B. 
626, C. A.; Ridgway v. Smith & Son (1890), 6 T. li. It. 275; Varyll v. Lailg 
Mail Puibliahing Go. (1904), 90 L. T. 307, 0. A.; Arnold awl Sutler v. Hottomleg, 
[1908] 2 K, B. 151, 0. A. See, further, title Discovery, iNsrEcrioN, ani* 
Interrogatories, Vol. XT., pp. 100, 106, and not 6 (/ 7 ), p. 705, ante. 

(m) As to the twts, see Clark v. Jfolynma; (1H71), 3 t'l. B. D. 2.17, U. A. 

(n) In Wright y. Wooilgate {1836), 2 Or. M. & K. 673, Parke, B., at p. 577, 
said that the burden is on the plaintiff to prove that "there was mulico in 
&ctk that the defendant was actuated by motives of jicrsonal spite or ill-will 
indopendont of tho occasion.” In Clark v. Molgneux, avpra. per Brett, L.J., 
at p. 246 (in which case the above passage had been refen'od to in the aigu- 
ment, at p. 242), it was said that, if the defendant uses the occasion to gratify 
his anger, he uses it not for the reason which makes it piivileged, but from an 
indirect and wrong motive. Anger at times is, and at <.tber times is 
not, a wrong motive. It is not because strong or angry language is used 
that the privilege will be avoided; the jury must go further and see not merely 
whether the eEpressions are angiy, but wnether they nie malicious {Shipley v. 
2’ftdhunier (183(B, 7 G. &. P. 680). As to motives, soo also the judgments of 
Lord Esher, M.B., and Lofes, L.J., in Royal Aguarium ami Summer ami 
Winter Garden Society v. Varkinaon, [1892] 1 Q, B, 431, G. A., at pp, 444, 451. 
Unreasoning prejudice in regpd to the subject-inAtter, though inif^rson^, may 
be an indirect and wrong motive (tfiii/., per Lord PJsher, M.it.,atp. 444). "As <o 
malice in sending a fair report of legal proceedings to nowspajiurs, see Stex'em 
V. Sampaon (1879), 5 Ex. D. 63, 0. A. In that case the defendant who sent 
the report was not a reporter on the staff of the paper, hut a solicitor who 
had appeared for a plaintiff in an action in a county court. The jury found 
( 1 ) that it was in substance a fair report j ( 2 ) that it was sent with a certain 
amount of malice, and found a verdict for the plaintiff, with 460 . damages: 
COCKBURH, O.J., directed judj^ent to be entered for the plaintifi for that 
amount The appeal of the defendant was dismissed. * 

( 0 ) See Roybd ArpMrivm and Summer and IVinta- Garden Society v. Parkinaon, 
euptii, per Lord Esuxs, M.II., at p. 444. 

( p) Clark y. Molynemc, supra, per Brett, L.J., at p. 247. If a man is proved to 
have stated that wmoh he knew to be false, it is assumed that ho was malicious; 
thai he did do a wrong thing from some wrong motive (tfed,). , 
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may be occasions inhere a person is under a duty to communicate a Saw. l. 
statement made to him, or a rumour which he has heard, to another BSeet of 
who has a duty to receive it, although it contains matter defamatory Expm 

of the plaintiff which the person whose duty it is to communicate Mahce. 

it knows or believes to be untrue. In such a case the person Datjto 
making the communication makes it honestly, and in the per- oommuaioaU. 
forniance of the duty which creates the privileged occasion, although 
lie has no belief in its truth, or may even know it to be untrue, 
and therefore in such a case the statement is not made with actual 
malice (q). 

1302. If there is evidence of malice, whether iptrinsic (that is, When 
contained in the statement itself (r)), or extrinsic (that is, outside ^ 

the statement (r)), to displace the immunity derived from the not be 

occasion, that question must be determined by the jury; but if there left to jury, 
is no such evidence, the judge should not leave the question of malice 
to the jury(«). 

The judge having determined that the statoment was made on a 
privileged occasion, it is not necessary for the plaintiff, in order 
to entitle him to have the question of express malice left to the jury, 
to show circumstances necessarily leading to the concliisinu that 
actual malice existed, or such as are inconsistent with its non¬ 
existence, .but there must be circumstances such as to raise a 
probability of malice and more consistent with its existence 
than with its non-existence (f). It has been «fuid that it is usually 

(^) This is not uii exception to the i-nle; but the question " THd the 
defciidaut hoiioetly hoUeve the stutuiuent to be true "f " would not, if put t<> tlie 
jury, meet the case. See Clark v. Molym-ux (1877), 3 Q. 11. D. 237, 0. A., per 
liKAMWELL, L.J., at p. 241. 

(r) As to these expressions, see Wright t. Woahjaie (1333), 2 Cr. M. & B. 

573, 578; Nevill v. h'ine Arts and Central Insurance Cv., n895] 2 Q. B. loti, 

0. A., }ter Loi'ES, L.J., at p. 171. The decision ot the Court of Appeal in 
the latter cose was afiimied on the ground that the statement was not capable 
of a defamatory meaning, and the House of Lords would have t^n prepared 
to hold, if necessary, that it was true that the ocArasinn Wiis mivileged, that 
the finding of the jury that, in making the statement, tho defendants had 
exceeded tilie privileged occasion which eutitlod them to give notice ol the 
agency being at an end was insufficient, and that there w'as no evidence of 
inulico to go to tho jury {NeviU y. Ftne Art aud Otneral Insiiratm Co,, [I897j 
A. 0. 68). 

(«) See Spiff v. Maufe (1869), L. B. 4 Exch. 232. 237, £x. Ch.; Laughton 
V. Sodor and Man {liiahop) (1872), li. B. 4 P. C. 4S£, 508 ; NeoiU v. Fine Aria 
and General Jnaurance Co., [i895] 2 Q. 13. 156, 170, 172, G. A. ; affinned, [1897] 

A. 0^68; Sfulgrooe v. Hole, [190in 2 K. 13. 1, 0. A.; Edmondaun v. Bireh dk Co., 
fAd., and Horner, [1907] 1 H. B. 371, 381, 0. A. See also Okild v. Affleck 
(1829), 9 B. & C. 403 ; Sfmwmfie v. Ilawkina (1851), 10 0. B. 583; Taylor v. 

Uawkina (1851), 16 Q. B. 308; Oardnrr v. Slade (1849), 13 Q. B. 796. Compare 
llogera v. Clifton (1803), 3 Bos. & P. 587; Fountain v. Boodle (1842), 3 Q. 13. 5. 

For a case whore it was hold that there had been misdirection and that the 
verdict was against the weight of evidence, see Clark v. Mdyneuat, tuwa. 

As to when a judge ought or ought not to direct a nou-suit, see Jaaeaon 
'f. Iloj^ton (18^), 16 G. B. (n. s.) 829; CavfMd vf Whitworth (1868X 
18 L. T. 527. As to the interpretation of a libel by the jur}r, see Gilpin y. 

Fowler (1854), 9 Exoh. 615, Ex. Oh. See also, generally, on this subject, 

Toagood y. Spyring (1634), 1 Or. M. & B. 181, and T. Woo^pdOt 

•upra. 

Sommville y. Mawkiiu, luprut 
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safer to leave the question to the jury, but that this is subject hi 
the rale that the case should not be left to the jury whore the facts 
stated by the plaintiff are equally compatible with the absence and 
existence of malice (a). 

1303. To submit the language used on privileged occasions to a 
strict scrutiny and to hold all excess b.'yond the absolute exigency 
of the occasion to be evidence of express malice would greatly limit, 
if not altogether defeat, the protection which tlie law gives to state¬ 
ments made on such occasions {h). AVhore the excess is merely that 
the statement is too strong, such excess may be evidence of actual 
malice; bub it ^is not in every case in which tlie words am 
somewhat too strong that there is a case for the jury. 'J'licy must 
be too strong to a substantial extent (c). A man may use excessive 
language and yet liave no malice in his mind (r(). 

1304. If there is no intrinsic evidence of malice, but there i.s 
extrinsic evidence from which the jury may infer that the defendant 
did not honestly believe the iinpulatious to be true((;), or was 
actuated by some sinister motive and not by an honest desire to use 
tlie occasion for the reason for which it is privileged, the judge is 
bound to leave tbo case to the jury (,/'). Such extrinsic evidence 
may bo evidence of whut the defendant did or said before, or at, or 
since the publication, so long as it is evidence from wliicli the jury 
may infer malice existing at the time of tlie publication and actuating 


(а) Spo Spill V. Maule (1869), L.E. 4_KxcL. 5J32, Ifix. Ch., 2 »v C.J., 

at p. 2.'I7. There the doieudant uu a privileged ocuaKinii do»ciibed the cmiduc-l of 
the pluutiff u.s “ most disgraceful aud diethoiiost.” Tlie conduct so dnsci'ihwl 
was of lU) equivocal nature and might hoiie,stlv' and bond Jitie bo mipp(i.>-c(l hv the 
defendant to bo such as he de.«cribpd it, ami it was held lliat lltcre wax ne 
evidence of actual nmlico to go to the jury and that the judge Jiitd properly 
dii-euted a verdict for the defendant. 

( б ) Lauijhlon v. Sodor and Man {llUhop) (1872), L. 11. 4 P. 0 49.5, o08, 
approved in Neoill v. Fine Arts and liencrat Insurance (h., [189.5] 2 th It. 166, 
172, 0. A.: conqiare R. v. f'er/y (1883), 15 Oox, C. I!. 169. 

(r) Neeill v. Fine Aits and Genti'al Insnranc* Co., supiafper I,o]*is, L.J., at 
p. 172. 

((f) Ibid., jnr Lord KsiucB, hf.ll., ut p. 170. 1<1 x(M?hs of language is only 
material ns being evidence of malic.e; and where the jury decline tu Bud actual 
malice the finding of the jury that the privilege was oxceiMled has no effect 
(til'd.). See Hevill v. Fim*'Arta and General Insurance Vo., [1897] A. 0. 08, 
referred to in note (r),p. 716, Sue also JCdnwndeon v. liirch efe Co.,^Ad. 

aud Homer, [1907] 1 K. B. 371, 381, 0. A., and the other cases cited in iiote(s), 

716,aide; Gowm v. 2*otts (1866), .‘M L. J, (q. b.) 247 ; eomparo Cook v. U’ildfs 
1865), 5 E. & B. 328 ; Fryery. Kinnershy (1863), 16 ('. B. (n. s.) 422. 

(e) This is subject to what is said at pp. 714, 716, ante, and in note ( 7 ), p. 71(5, 
aide. * 

(/) As to when the judge ought aud when he ought not to direct a nonsait, 
neu note (a), p. 716, ante. Proof that the words are false is not in itoelf sufficient 

i Vatdfield V. Whitwortk, supra); compare Fulmer v. Hummerston (1883), Cab. ^ 
SI. 3A lh:oof that the defendant knew that part was false is evidence of malice 
{Illayg v. Sturt (*1846), lO Q. B. 899, Ex. On.). Eor the distinction between a 
statement made by a mere mistake and one wilfully fulse, see llaimck v. Gass 
(1862), 2 E. & E. 711. As to tlie bunion on the plainlilf of proving the existence 
of a wrong and indirect motive, see Clark v. MtAyneux (1877), 3 U. B- L>. 237, 
C. A.: denoure v. Delmeyc, [1891] A. C. 73, P, Ui , 
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it(£r). I'liUB, eviduuce of other defauiutory statements (/t) or of a Sect. fi. 
l)revious disimte (i) may be extrinsic evidence of malice! But the Effect of 
mere fact that a justification is pleaded aud fails is not ovideuco of Express 
malice (k). Malice. 

Sua'SEOT. 2 .—A a Affeiting fair Comment. 

1305. Evidence is admissible to show that a writer has been Evidence ot 
influenced by actual malice when the defence of fair comment on a 

matter of public interest is sot up (/). defence. 

Suu-Bacr. 3 .—Aa Affecting Damages. 

1306. It has been seen that the mere absence of malice does not Malice ns 
create a privileged occasion. If the defendant bei,ng under a duty 

to make a communication to another makes it to that person from 
a sense of duty, the occasion aud the communication are both privi¬ 
leged. If, however, either he has no duty or interest to make it or 
the person to whom he makes it has no duty or interest to receive it, 
the fact that tho dcfondaiil acted from a sense of duty is immaterial 
on the question of privilege; but the fact that he acted under a 
sense of duty, though iiiistiiken, is niatlor pr^'per to be considered 
by the jury on tho question of damages (»»). 


Sect. 6.— OUter Defeuces. 

1307. Cither defences, which are not dealt with in detail in 
title, are referred to in other parts of this work (n). 


this 


Other 

dcfeiitcc. 


(j^) Hon Uemmings v. dasson (1S5S), E. B. & E. 31(5, lu to diicutiii^ tlio jury 
ill ralatiou to subsequent stiitciuciits. Tho cusus which have Iwoii ilccaWd on 
the qm«Htioii of diimagus huing iniluenced by tho uuimus which actuated flut 

{ lubhcation should he referred to (see pp. 721 et t-cq., ’post). As to uiatteri. 
ipforo publication boiug cvidenco of in^ico, see Simpson v. Ilchinson (IS-lb), 
12 Q. B. oil (udniissiun by defendant after ]>ublic(ition of a proviously exisUng 
di^puto); Barret v. Limg (1831), 3 JI. L. Cas. 3'Jd (earlier publications 
admissible though statute-ban'cd); Jack-son v. AJama (1833), 1 llodg. 78 (wi'it 
of inquiry in former suit). As to slatoments Biiico publicatioa, see /lemmings 
V. dasson, supra, and p. 721, jmt. 

(A) See Camfitld v. Bird (1832), 3 Car. & Kir. 66. It is not necessary that tho 
statomont should be to the same porsun or actionable {Mead v. Dauhigny (1762), 
Penko, 108 [126]). 

(i) Simpson v. liobinaon, supra. 

lit) Cumfirld V. Bird, supra. But in an aotioii for words primii facie 
pmileged, whore tho defoiidaiit justified and the plaintiff oiTored during tho 
trial to uccciit uii apology and a verdict for nominal damages if tho defen¬ 
dant would withdraw tho plea of justification, which he refused to do, though 
ho did not attomjit to prove it, this coudnet was held proper to be loft to tho 
jury both on the question of malice and on the question of damages. As to 
costl whoro the jury find for the plaintiff on the plea of justification aud for 
tho defendnnt on the question of express malice, see linnvn v. Houston, [1901 ] 
2 K. B. 856. G. A. It is not light to say that tho truth or falsehood of tho 
allogdtiou is umteriiil on the question of express malice; whut is material i,s 
the Knowledge of the defendant of its truth or falsehood—tho state of his mind 
in regal'd to the allegations {Broom v. Houaton, aiipra, per Yaugttan Wli.r.iAMt'i, 
L. J., at p. 860, considering Harrison v. Bush (1853), 5 E. & B. 3-H). 

(I) See p. 707, ante, and Tliomaa v. Bradbury, Agnew Jt Vo., Ltd., [190(5] 
3 K. B. 627, 0. A., and tho oases there discussed. • 

(m) As to evidence of motive as affecting the damages, aod as to to tho 
existence of malice as aggravating the damages, see pp. 721 et aeq., post. As to 
malice in actions for sumder of title, see note (2), p. 628, ante, p. 736, poaf, and 
title Tort. 

(ji) Aa to accord and satisfaction and traverse, see, gouoially, title Plsauin'O, 
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Sect. 1 .—Tnlroductory (o). 

1308. In actions of libel and in actions of slander for words which 
are actionable per se it is not necessary for the plaintiff to allege in 
his statement of claim that he has suffered special damage (p). If, 
however, in such actions he wishes to rocovor special damage, he 
miisl allege and prove it{q). If he fails to prove special damage, 
lie still has the right to resort to and recover general damages (r). 
For the law presumes that the publication of a libel or a slander 
which is actionable per sc has of itself a natural and necessary 
tendency to injure the plaintiff. Special damage is not the gist of 
those actions, but a consetiuonce only of the right of action (s); and, 
though the plaintiff offers no evidence of actual damage, the jury 
are nut obliged to a^Yard nominal damages only (a). On the other 
hand, the jury may award nominal damages only where no real 
injury is proved (f»). 

In practice, the proof of general damage is attended with greater 
difiiciiUy in actions of slander for words actionable per sa than in 
actions of libel. It is only in exceptional cases that a defendant is 
liable for the repetition of a slander originally uttered by him. 
Where he is not so liable, the plaintiff cannot recover damages 
which How, not from the original utterance, but from a rupelition for 
which be is not responsibh; (c). 


Ab to ploading tho appropriate Statute of Limihitiourt, bpo titles Limitation ov 
Actions; Fle-UDIKO. As to tender, apology, and payment into court, see 
pp 726 e( se//., post (as to apology); pp. 728 et setj., po'.t (as to payment into court); 
and, generally, title Fleadino. As to reply, soo, gunenilly, title Fleadtno. 

(o) Fart V. of this title is buppleinentary to title Damaoes, Vul. X., pp. 301 
tl seq. In particular, as to the moaning cf " goiiural ” and “ B]>ocial ” damage, 
seo ihiti., pp. 303, 304; as to the meaning of “ noininal” diimagcs, see tViti/., 
p. 30<); as to when actual damage iictd not bo proved, sec p. .109; as to 
intervention of third persons, see Qtid., pp. 312, 310 ; us to damages for 
dofamation, eco t&td., p. 324; as to pleading and proof of damages, see ilvi., 
pp. 346 ct aeq. As to costs, boo titles FiiACTiCE AND Phocedcee , iSomcitoks. 

(/») See Lowe v. Ifareivood (1628), W. Jo. 196; Maitwhy v. Soptr (1836). 3 
Bing. (.V. c.) 371, ptr Tindai,, C.J., at p. 382. As to special damage, sue p. 730, 
post. 

(q) See p. 732, post. 

M Hmith v. Thomas (ISS^l, 2 Bing. (n. C.) 372, per Tindal, C. J., at p. 380. 

(aj McUachtf v. Stiper, supra, per Tindal, (3.J., at p. 382. 

(ii) III Tripp V. Thomas (1824), 3 B. & C. 427, a verdict h)- a sheriff’s jury for 
£40 was upueld on an inquiry as to damages, the plaintiff's counsel having 
merely addressed the jurv without tendering evidence. 

(ft) Wahelm v. Morris (I860), 2 F. & F. 26. As to when the verdict of a jury 
in respect of damages will be set aside, see pp. 719, 720, pt>sf. 

(r) Jn Raidife v. JSvans, [189^ 2 Q. B. 524, 0. A., Bowen, L.J., at p. 530, in 
delivering the judgment of the (^oiirt of Appeal, said : “ Thu very speaking of 
words which are actionable per se apart from all damage constitutes a wrong and 
gives rise to a caiiaa pt action. The law in such a oaso, as in the general cose at 
libel, presumes, and in theory allows, proof of general damage. But slander, 
even if actionable in itwlf, is regarded as differuig from libel in a point which 
renders proof of general damage in slander cases difficult to bo mane good. A 

S rson wno publishes defamatory matter on paper or in print puts in oircnlation 
at whicdi u more permanent and ntoie easily trauBinissihle thou oral sloudor. 
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1309. On the other hand, the plaintiff in an action of slander for '• 

words which are not actionable per ee must allege and prove special Intro- 
damage. Otherwise the defendant is entitled to judgment (d). dnctoiy. 
Farther, the plaintiff is not entitled to general damages in addition nij 

to the special damage which he alleges and proves (e). ot slander for 

In actions on the case for false and malicious statements, words not 
oral and written (not being actions of libel and slander properly 
so called), such as actions for slander of title and actions whore there y ^tiom 
is no defamatory statement reflecting on the plaintiff personally, it on the case, 
is necessary for the plaintiff to allege and prove special damage (/) 
and actual malice also (ff). 

Sbct. 2. —General Principles. 

1310. The amount of damages is peculiarly the province of the Damagra, the 
jury (/i), and the judge must not himself decide the amount. The 


VitUiI d«>[iiiii!it.orv may imlord 1>o iiilondt’d Id In* rriK'alfd, or may 

be uttered under sm-li circuinBtances that Oieir rejielilion follows ui the uidiiiary 
course of tbjiigs from their original utterance. Kxeept in sueH cases the law 
does not allow the plaintiff to i-ecovcr which flow, not from the 

oiiginul slander, but from its unauthonsed repetition. [Wardv. iVeekt (1830), 
7 Hing. till ; Holvoal v. Ilopkuis (1(500), Cio. KIiz. 787 ; iJicMn v. Smith (18(i0), 
0 II. & N. (bmcral los.s of cubtom cannot be proved in a slander of Um 

kind, when it has been uttered in such circumstances that its i-epetition docs 
not follow directly and naturally from the circumstances under which the 
slander itself was uttered. The doctrine that in slander actionable ptr »f. 
gciiuiai damage uiust be alleged and proved with gi'ucrality rnLst bo taken, 
tlicrefore, with the qualifleation that tnu words conijdaiued of must have been 
spoken under circniiistances which might in the orduiary cour.<>o of things have 
directly produced the general damage that has in fact occurred. Efuna v. 
JIarri‘'<i" [(1850), 1 II. & N. 251] “was a slander uttoied in such a manner.” 
See also, as to repetition, pp. 6G4 and 666, aide, and as to “general loss of 
custom ” and “ loss of particular customei's,” p. 732, 

(d) As to the reason for this, see Ai/rander v. Jeu/ctha, [1802] 1 Q 11, 707, 
It. A., tier liOid IlEimcn£J.li, at pp. 800, 801. 

(e) Keo IHron v. Smith (1860). 5 H. & N. 450. 

(/) As to such actions, see Hntrliffe v. Evans, [1802] 2 (j. li. 524, C. A., and 
the cases there cited, and pp. 732, 736, jioat. See, in pai ticuhir, Mul n Ity v. Sojier 
(183(5), 3 Bing. (N. c.) 371 (slander of title), following Lixce v. /larrwnad 
(1628), W. Jo, 196 ; Tashnrgh v. Day (1618), Cro. Jac. 484 ; Manmny v. Accry 
(1673\ 3 Kcb, 153; and Caue v. Gohiivg (1649), Sty. 169, 176; seo al^o this 
ciiens cited in note (f), p- 628. ante, as to actions of defamation which do not 
reflect on tho plaintm personally. As to injiinctioim in such actiuiih. see pp.734, 
73G, jmt. If worils are not defumator’y, special damage does not m<ike them 
actionable {Kelly v. Parlinytoii (1834), 3 Nov. d? M. (K. B.) 116; SUeahau v. 
AhSarne (1875), 0 1. B. 0. L. 412). As to sliuidei of title gcnorally. see title 
Tout. 

{;}) As to actions on tbe cohc, see pp. 628, 630, ante, and p. 73(>, and also 
(tts to slander of lillo) 1 Wins. E5aiind., notes to Cra/t v. /Ante (166H), 1 Suuud. 
247, 325, citing Hargruw v. he Breton (1769), 4 Burr. 242.5; Smith v. Syonner 
(1810), 3 Taunt. 246; Brook v. Raid (1849), 4 Exch. 521 ; Cairv. IJitckeit{!%&)), 
6 H. & N. 783; llVen v. TIV/W (1869). L. "R. 4 Q. B. 730; Siemard v. Young 
(1870), 1j. B. 5 O.l’. 122; Pitt v. Dtmuvan (1813), 1 M. & S. 039. 

» (A) Jones v, thiHon {JS.) cf- Co., [1909] 2 K. B. 414, C. A.,, per Fabwelt., L.J„ 
at p. 483 ; and see ibid., per T<oni Alverstoub, O.J., at p. 157. Tho decision of 
tlie Court of Appeal both on the issue of publication and damaj^s was upheld in 
the llouse of Lords (S. 0. [1910] A. C. !^). As to assessing damages in actions 
by partners, see Oreyory v. R'ifhoms (1844), 1 Car*. & Ifir. 568, wbare it was held 
that the jury could consider tbe prospective injiuy to the partnership. Bijury 
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SacT. 2. 

General 

Principles. 

Facta to be 
conaidered by 
jury. 


Court of Appeal will very rarely interfere with the verdict of the 
jury on the ground that the damages are excessive or inadequate. 

1311. The jury in assessing the damages are entitled to look at 
the whole conduct of the defendant from the time of publication 
down to the time they give their verdict. They may consider what 
his conduct has been before action, after action, and in court during 
the trial. 


When new 1312. If the defendant seeks a now trial on the ground that tlio 
trial Rranted damages are excessive, the court will interfere with the verdict if it 
ezcl^ire* ” *'^’**'^ “ assessing the damages have been guilty of 

damages. miscouduct. Or haye made some gross blunder, or have been misled by 
the 8peeche.H of counsel; but the court ought not to interfere merely 
l>»y‘auso the court would liave given less damages, if the damages are 
o<>t BO large that twelve reasonable men could not reasonably have 
given thoiu(i). There will bo a case for interference by the court 
it tho amount is so great that no reasonable proportion exists 
between it and the circumstances of the case (A:), or if the court is 
satishod that the jury have not acted reasonably on the evidence, 
hut have been misled by prejudice or passion (/.). 


New trial (Ml 1313. There is no inexorable rule of practice by whicl] the court 
of “ precluded from ever granting a new trial on account of the small- 
dam^M. ^ ness of damages (wt). * 

Wliore the smallness of damages shows that the jury have made a 
eomproinise, and instead of deciding the issue of liability liavo agreed 
to find for the plaintii! for nominal damages only, a now trial will 
he granted, such a case boiug in eiloct as if the jury had been dis¬ 
charged without a verdict (m). If the words are grossly slanderous, 
and there is no evidence wliatover that the plaintiff has done 
anything to reduce the damages,a farthing damages maybe treated 
by the court as a species of compromise and no true verdict at all, 
even though the plaintiff may not have proved any actual damage (o). 
But if there has been no misconduct on the part of the jury and 
they have decided the question of liability, the court never grants 
a new trial because the damages are low, unless there has been 


to the feelings of the partuurs la not joint damage {Haytlwrn t. Lawton (1827), 
B r. dt r. 190). As to the luvuUdity of a jud^ent on an asaesaraent of 
«ntire daTOiigoa upon aeverol counts of slander, one of which counts disoloaeH 
v)o oauae of acliun, see Day v. Itobinaon (1835), 4 Ner. & M. (h. b.) 884, 
^S*. Ch. ; FrmJm-tnny. Cofla \1S17}, 10 Q. 13.461. AUier, where some words 
actiouabls, and others not actionable, lire contained iu one count, and entoe 
dunagCB aie given {Griffiths v. Lmit (1840), 8 Q. B. 841). 

W) Prited V, Gruhata (1889), 24 Q. B. J). 63, 0. A., per Lordl'lsriER, M.ii., at 
p. M. Roe also title Danaubs, Vol. X., pp. :349, 3.50. 

(k) This atateineiit wua in il’Grath v. Bourne (1876), 10 T. H. C. L. 160, 
atwibntod by Pallkh, C.B., to Fitzoek.VL1j, J., and waa approved in Praedy. 
Oro/iam, supra, per Lord Bsmoi, hl.B., at p. 65; aeo also Harria y. ArmU 
(1890), 26 li. R. Ir. 68, 0. A. 

■'!) fVatt V. Watt, [19061 A. C. 115, liOrdH albbu&t,L.G., at p. 118,0. A. ;• 
upd see title Dahaueb, Vol. X., p. 360, note (6). 

im) Kelly v. SHerlock (1806), L. R. 1 Q. B. 686, per BLAOKBUBir, J., at p. 607. 
Hfinroved iu Fedvey v. Stanford (1874), L. B. 10 Q. B. 64. 
fa) Falvey y. Stanford, tupra, at p. 56. 

(•) liid. 
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some mistake on the part of the judge or in the calculation of 
figures by the jury (jj). 

1314 . In actions of libel and slander, not resulting in special 
damage 'which can be matter of computation, the court should be 
very chary in interfering with the province of the jury, and the least 
which can be required of the plaintiff who complains of the inade- 
(juacy of the damages is that ho should be able to show that he has 
not afforded by his conduct any legitimate ground upon which the 
jury could fairly and reasonably have acted in estimating the 
damages at a nominal sum (q). There can be no set-off of one libel 
or misconduct against another; but in estimating the compensation 
for the plaintiff’s injured feelings the jury may fdirly consider the 
plaintiff’s conduct and the degree of respect which he has himself 
shown for the feelings of others (r)- 


Sict.e. 

General 

Principles. 

PUlntlff’i 

eooduct. 


Sect. 3. — T^^ect of Express Maliet. 

1315 . Either party may, with a view to the damages, give evidence Proof or 
to prove or disprove a malicious motive in the mind of the publisher ‘i>sprM£ of 
of defamatory matter (e). 


(w) The words in the text, sttjmt ," the court ... by the jury,” arc tho wojtif' 
of Tini>al,*O.J., in Rtndail v. Hayward (183'J), 5 Bing. (n. c.) 424. There tlie 
jury gave only 20«. damages in the case of slander, where it wus said that tho 
plaintiff was a thief un<l hud stolon two pairs of sheets, and the defendant had 
repeated the charge, which indicated niiilico, and had refused an apology. 
Tindal, O.J., thought that a more cuniplcto measure of justice would hate 
Ixion attained if the jury had given higher damages; but he and the rest of 
the court refused a rule for n new trial on the above ground. This statement 
was quoted in KtUy v. Bfierlock L. 11. 1 Q. ()8G, prr MeixuR, J., at 

]i. C95, and was approved in Foradike v. iSfoTie 0868), L. B. 6 C. B. 607, per 
Bylxs, J., at p. 612, in which case both Byi.ks, J., and Willes, J., said that the 
jury may reasonablv take into account what the defendant ought to piv as well 
ns what the plaint!^ ought to receive. It was there also intimated by 'Wille.s, 
J., that if tlmre liad appeared to have been any compromisu leading to a vei-dict 
clearly inadequate the court might interfci'e. It has therefore, in accordance 
with tho subsequent oases above mentioned, been thought necessary to prolix 
the words “if there has been no misconduct . . . linbiJity” to the passage 
quoted from llendall v. Hayward, supra. The statement that the granting of a 
new tiiiU is nut allowed in actions of slander because the damages ore too small 
{Armylayt v. Haley (1843), 4 Q. B. 917) is certaiuly too wide. 

(v) Kelly V. Sherlock, supra, per Mrxlok, J., at p. 696. It is for the jury 
under all the drcumstancea to say what damages the plaintiff is entitled to 
{Cooke ▼. Brogdm & Co. (1885), 1 T. L. B. 497). * 

(q) KeUy v. Sherlock, supra, per BiAOKfiCKN, J., at p. 698. In that case the 
jury ga^e one farthing damaTOs. It was hold (Blackbuhn and Mellok, J J., 
tjiiKE, J., disBunting) that although, on account of the grossiiess and repetitious 
of the libel, the verdict might well in the opinion of the court hare been for 
larger damages, it was a question for the jury, taking the plaintiff’s own conduct 
into consideration, what amount of damages he was entitled to, and that the 
t murt ought not to interfere; see also Oibba v. Tanaley (1845), 1 0. B. 640, per 
Tindal, O.J., at p. 641, where it was said that it is not usum to grant a new 
^.'ial on the ground that the damages ore smaller thou court may think 
reasonable. As to adducing evidence of provocation in mitigation of damages, 
see p. 726, post. As to costs where a jury has eiven a verdict for nominal 
damages, see titlra DAUAQsa, Yol. X., p. 305; Fbaotice and Prooeddiix; 
SOUOITOM. 

(fl Pearson v. LmaOre (1843), A Man. ft G. 700, per Tindal, O.J., at p. 719. 
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mBlice. 


Defendant's 
conduct. ’ 


The defendant cannot, indeed, be heard to say on the issue of 
publication that he did not intend the true meaning of his words 
as interpreted by relevant surrounding circiunstances; but such 
evidence is admissible in mitigation of damages as negatives 
express malice {t). On this principle the defendant is allowed to 
give evidence palliating, though not justifying, his act in publishing 
a libel (a). 

On the other hand, the plaintiff may giv(» in evidence any words, 
as well as any act, of the defendant to show quo anitno he spoke 
the words or made the statements W'hich aro the subject of the 
action (h). If the evidence given for that purpose establishes 
another cause of section, the jury should be cautioned against giving 
any damages in respect of it (r), though the omission of the judge 
U) give such warning is not such a misdirection as will be a ground 
for a new trial {d). If such evidence is offered merely for the 
purpose of obtaining damages for such anbseciuent injury it will be 
properly rejected (/■). 

1316. The malice which avoids qualified privilege is actual or 
express malice, which the juiy finds existed as a fact at the time 
of the communication, and inspired or coloured it. It may be 
inferred from the words or acts of the defendant before, at, or jvfter 
the time of the communication. But wlicm th(j plaintiff seeks to 
prove express malice on the issue of privileged commuiul*.ation by 
means of subsequent statements, the judge ought, especially if there 
is a long interval between the publication aud the subsequent state¬ 
ments, to dire(!t the jury to consider whether such subsequent 
statements may not refer to subsequent events so as not to show 
malice at the time when the libel was published if). 

On the other hand, the subsequent conduct of the defendant may 
affect the question of damages, though it dhes not show that at the 
moment of publication he was actuated by express malice, as, 
for example, where, a newspaper proprietor who has published a 
libel which is a pure fabrication nc;;ligently delays to publish any 


(«) ./owfls V. IJuHoh (K.) tfe Co., LlOoyj 2 K. B. 444, C. A., per I’AUWiii.L. L.J., 
at p. 479. 

(a) Saunders v. Mdls (1S29), 6 Bing. 213, approved in Pmrsun v. fjemaitre 
(1813), 5 Mjih. & G. TOO, 719. 

(b) The ntutement of I>ord EiXENBOiiovon to thi.s oiTcct in Rustetl v. 
Maequister (1807), 1 Oainp. 49, n., was approved in I’eararm v. Lvmaitre, supra. 
See also Plunkett v. <7oW»etf*(18()4), 2 Rolwyn, Law of Nisi Prius, 1042; 5 

136, and Gears v. Jlriiton (1746), Bullcr, Ijaw of Niwi PriuH, 7, to 4ho 
piime effect: those caflos and Pearce y. Oniaby (1835), 1 Mood. & JL 466, and 
Ht/mmoTU V. lilake (1836), 1 Mood. & R. 477, wore ponRidomi in Pearsan v. 
Lematire, supra. As to the two latter cases, see note (e), rn/nt. 

(c) Pearson v. Lemaitre, supra, at p. 720, In Defrirs y. (1836), 7 C. & P. 
112, it was hold that the plaintiff xnay give evidence of subsoquont statements 
to show malice, provided they be not me subject of another action; hut see 
note (e), iv/ra. 

Id) J)arby y. OiMsfy,(l 866 ), 1 U. & N. 1. < 

(e) Pearson v. Ltm^s, supra, per TlNDAJi, 0. J., at p. 720. criticising Pearce 
y. (Jmaby, supra", and Symmams v> JBlodes, stima, and saying that uerhana 
they went do farther than the statement in the t^t, which is os laid Oown 14 
Pearson v. Lemaitre, supra. 

(/} HemmifHfs y. Gaston (1868), E. B. & E. 346 
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contradiction until after action broui^hfc, although the plaiulif! 
promptly complained and exposed its falsity (g). 

1317 . The mere fact that the defendant has pleaded and ftiils to 
establish justificatiou is not of itself evidence of express malice (h). 
But the circumstance that the justification is pleaded rocblcssly or 
is improperly persisted in may increase the damages (i). 


ftmt. 8. 

Effect of 
Express 
Malice. 

Failure to 
prove 

justification. 


1318 . The publisher of a libel is not to be charged with vindictive Liability of 
damages on account of the personal malico which another person publisher, 
who wrote the libel had against the plaintiff {k). 


1319 . If counsel cross-examines a plaintiif with a view to show Conduct of 
that ho had been guilty of that of which he has teen acquitted, the defendant's 
libel is thej-eby aggravated (Z) ; and generally the defendant will 


(j) Smith V. Harrison (18i)6), 1 P. & P. ofifi. 
f/») CauJjield v. Whiiwttrth (iSfiS), 18 Ii. T. 5‘.!7. 

(t) In IVilrnn v. Robinson ^1845), 7 Q. B. (iS, Ihn defondaiit abandoned his 
pleu of jiiatilication at tho trial and relied on jirivilegi*. It was held tbat the 

E lea of justification was no evidence that the communication was made mdS Jidt, 
lit that it mi^ht be considorud by the juty m ag^ruvntiou of the damages after 
they had found that tho communication was not privilogod owing to the cxpi-e.^s 
malice of the de Fondant. On the issue of jirivilegod communication it is 
importnnlL to consider whothor the statniiHnt was published wilfully or by 
mistake Qlancodt v. Case (1862), 2 P. & P. 711). But proof of on uttoily 
untrue stutomont having been made maybe of itself i>rnii3, faeie evideneo of 
express malico {Palmer v. Ilnmma'ston (1S83^, Cab. & El. 36). Usually, how¬ 
ever, ihu defoiidaiit’s knowledge of tlio falsity must be shoiin, unless the 
statement is obviously in excess of the occasioTi (see Caulfield v. Whitivarth 
(186S), 18 L. T. 527). As to giving in evidence other stutomouts to show aniiniib, 
soe the cases cited in the notes to p. 722, ante; and see Cnmfifld v. Rmt (1852), 
3 Oar. & Kir. 56; Jackson v. vtdamM (1835), 1 Uodg. 78; Mead v. Daviluynt/ 
(1762), Peake, 168 [125]. It was held in Lee v. llusan (1792), Peake, 223 [166], 
that in an action for libel other papers which are thomselvos libels on the 
plaintiff may be given in evidence to increase ike damages; but see p. 722, 
aide, and Cook v. Field (1788), 3 Esp. 133. As to subsequent publications of 
the same libel, see Delegal v. Highlei/ (1837), 8 C. & P. 444; Macleoti v. Waktey 
(1828), 3 0. & P. 311; Harwell v. Adkins (1840), 1 Man. & 0-. 807. It was bold 
m Plunkett v. Colhett (180-1), 5 Esp. 136, that in an action for libol in a weekly 
periodiciU, ii witness might prove the purchase of a copy after, .-is well us betore, 
action to show that the paper was deliberately circulated, but that this was nut 
evidence for the purpose of aggravation; and see Oai/iercolev. Miall (1816), 15 
M. & W. 310. As to tile Statute of Ijiinitutions, where a first count to which 
tho Statute of Limitations was pleaded was founded on a libol in a ncwsp.iper 
sevonleeu years old, and other counts for recent libels referred to it, and a 
publication, within six years, of the libel in tha first count was proved, it was 
held that the judge was not bound to direct the jury to limit the damages on 
tho fii'st count to the single publication proved {Brunswick {Duke) v. narmer 
14 Q. B. 185). Where the dofuudaiit puts in a plea under the Iiibel Act, 
6 & 7 Viot. c. 96), denying malice and stotiug an apology, it is open to the 
plaintiff in order prove malice to tender other publications of tho defendant 
more than six years TOforo the publication complained of {Barrett v. Lonq (1851), 
3 H. L. Oas. 395) ; and see title Limitatioit of Acno.va. As to pleading, see, 
generally, title PnEADma. 

• (k) Robertson v. K'yfde (1838), 2 Moc^. & R. 101. TiNq,iL, C.J., there refused 

to admit evidence of the personal malice of the writer in anyction against the 
publisher of a magazine. 

(/) Risk AUaJi Bm v. WhiteKurri (1868), 16 L. T. 615. In Qoslin v. Com 
fl844), 7 Man. & Q. 342, in an action for a libel charging the plaintiff with 
iraiul iiud offering a rowiu-d for bis Arrest, evideuoe of tbe arrest after actiw 
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have to bear any increase of damages caused by ilie wtty iu which 
hia reproseufeatives liave conducted his ease; but in extreme cases 
the courts ought not to allow an extravagant result, even though the 
defendant may have led to it by the conduct of his representatives 
at the trial (m). 

1320 . The manner of publication may always bo proved by the 
plaintiff with a view to the damages, even though the defendant by 
his pleading admits the publication (v). 

The injury to the plaintiff, speaking generally, varies directly 
with the extent of the circulation of the libel (o). 

SkoT. 4 .—Mitigation of Damages. 

Sub-Sbct. l.—In ileiteral. 

1321 . An action of libel or slander is an action for damages for 
injury to the reputation of the plaintiff. Therefore tne defendant 
is entitled by the common law to give general evidence in such 
an action of the plaintiff’s bad reputation (p). But the defendant 


brought having been given with tho consent of the dofondant's counsel, it was 
held that the defendant could not afterwards complain that tlio jury wero not 
warned by tlio judge not to lake the subsequeut arrest into consideration iu 
estimating the damages. 

(m) See Watt v. Ha/f, [190.i] A. C. 115, per Luid Halsbuby, L.O., at p. 118. 
As to giving jiarticulars of facts relied on liy way of initigution as comlitiou oi 
giving evidence in chief, sec R. S. C., Ord. titi, r. ‘17, and p. 728, iHot. As to 
cross-examination, sue, further, note (f), p. 7‘i9, imU 

(a) Vitus V. Serell (1835), 7 C. & P. 1G3. 

(o) Thus iu an action for libel published in a newspaper, evidence that copies 

containing the libel had been gratuitously circulate in tlie plaintiff's iieigb- 
Itourhood is admissible to show the extent of the ciiculation of tho pap(.'r and 
tho consequent injury to the plaintiff though they are nut shown to have been 
sent by the defendant, the publisher {Oath(rrr.ie v, ^fu^U (1846), 15 M. & W. 319). 
The place of publicatiou (as iu the case citod, the plaintiff's ueighbnurhuoa) 
may naturally increase tho damages. Similarly jiruof tliat the plaintiff had 
been made the subject of laughter at a public mcctiug is adinissiblo, as iduntify- 
iug him with the subject of a Ubol and as proof of tlio consequences which had 
necessarily resulted to him from its publication {Cook v. li'ard (1830), 6 Bing. 
409, ptr Tindal, C.J., at p. 415). It was there objected that the plaintiff cuiihl 
have no claim for damage's because he hud told the story himself. If it could 
have been shown that ho had authorised the publication of tho story the 
court would have granted a new trial; but it was jioiiitcd out that there is a 
great difference between a man telling a ludicrous story of himself to a circle 
of his own acquaintance amf' a publication of it to all the world through the 
medium of a newspaper (ibid.). t 

(p) See Scott v. Sampson (1HS2), 8 Q. B. I). 491, where 0 avk,_J., at pp. 499, 
sol, referred to the following cases as supporting that proposition :— Kirkman 
V. Oxky (undatotl), Phillipps, Law of EviMnoe, 189; Starkio, Law of Evidence, 
3rd ed., 538; Mlerahaw v. Juolinson (1824), Starkie, Law of Evidence, 3rd ed., 538; 
Mawby v. Barber (1826), Starkie, Law of Evidence, 3i-d cd., 538, u. (v); 
Moore v. Oastler (1836), Starkie, Law of Evidence, 3rd ed., 538, n. (v); Ilardy 
V. Alexander (1837), Starkie, Law of Evidence, 3rd ed., 538, n. (v). The 
decision in Scott v. Sf/mjtson, supra, was approved in Wood v. Cox (1888), 4» 
T. L. B. 652, 655. The admissibility of the evidence was doubted in Wood v. 
Durham (Earl) (1888), 21 Q. B. D. 601. But it has been recognised as recently 
as 1909 in MoMena v. Wright, [1909] 2 K B. 958, 979, whwe l^iXLT.TMOttE, J., 
held that B. S. U., Ord. 36, r. 37, does not diango the common law as laid down 
in Seott V. Sampson, iispra. In Bracegi/rdle v. Bailey (1859), 1 E. & F. 636 (oa 
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IB not oiititled to adduce evidence of ])articular facts as teiidi»i}T 4. 

to show tlio character and disposition of tho pluintiflf (<?); nor Mtti^tion 
is he entitled to give evidence of ruiiiours and suspicions to the ofDamaseB. 
same effect as the defamatory matter complained of (rj. — 

1322. The mere fact that the defendant copied tho libel com- Evidence of 
plained of from another source is not in itself evidence in mitigation repetitiun and 
of damages («); and evidence that tho libel complained of was already *** 

in circulation is not admissible in mitigation (a). But the defendant mformaut. 
may show in mitigation of damages that ho copied the libel from 
another source, and that the libel complained of disclosed or referj-ed 
to tho source as containing the defauintoiy maiior imputed to the 


actinii for sUiiider iiniiutiug a forgery), UvLES, J., after consiiUiug Willes, J., 
held that tlie plaintiff, not having been examined in chief, conld not in 
mitigation of damago-s l )0 orosB-oxnininod as to his past conduct or life. Brace¬ 
girdle V. Bailey (1859), 1 K & F. 586, is mfoired to in Scott v. Sampson (1882), 

8 Q. B. D. 491, at p. 502, as illustrating tho inudmissibilitv of evidence of 
])articulur facta tending to show tho disposition of the plaintiff and not us any 
unthoiity against the proposition in the text. As to cross-examining to credit, 
SCO noto ((), p. 729, post. As to pleading matter in mitigation of damages, and 
as to R. S. 0., Ovd. .'JO, r. 37, pco note (»■), p. j'29, post; and sec title Evjdenoi'.. 
V^ol. XIII., pi>. 451. -155. 

(^/) Scott V. Sampson, supra (see noto (/>), p. 724, o/ift;), where C.vvn, .7., was of 
opinion tl)j(t both principle and authority wcio against the admissibility of br.Lli 
evidence. See Bracegirdle v. Bailey, sa/iru, and Jones v. Stevens (1822), 11 
Price, 235, referred to bjr C.4.VB, J., in Scott v Sampson, aujira, at p. 500, in 
BupiKirt of tho proposition in the text. 

p-; ^co iSco/t V. Sampson, su]ira, whei'o Oave, J., in support of this view, 
cited tho doubts us to tho aduiissibilibv of such evidence expics.<ed by Abbott, 
(i..r., in IVaitlman v. Weaver (1822), 11 Prices M7', n., and by CoLEnrooE, J., 
in I'liom/iaon v. A’//p(185(b, 16 Q. u. 175 (where the other judges declined to 
expre.ss an opiniori ns to whether the cvideiico would bo admissible if limited 
to nimours in cxi-«tonce at tho date of tho alleged sLuulor), tho decisions 
against its admissibility hy Fn'/.OEitALD and UcoiiES, BB., in Bell y. BurL'e 
(1800), 11 J. (!. I.. R. 413, and by the whole Court of Exchequer in Jones v. 
Steiens, sujira, contrary to Kamtr v. Mitle (not reported and undated), cited 
24 (i. B I). 499, and Richards y. Richards (18-14), 2 Mood. & 11. 557, tho 
decision of MansfieM), C.J. (against his own Judgiiiont), in Leicester [Earl) y. 
Walter (1809), 2 Camp. 251, and tho opinion of Pioor, C.13. in Bell v. Parke, 
supra. As to estoppel, see note (a), p, atJe. As to the jury disi-egard- 
iiig actions pending against other jici-sons who have published the libel, see 
JlamaoH y. f'enire (1858), 1 F. & F. 567. But as to libels in newspapers, see 
the Law of liibel Amoudinent Act, 1888 (51 & 52 Yirt. o. 64), s. 6, and 
p. 728, ]>oil. As to consolidation of actions brought for the same or sub¬ 
stantially the same libel, see tho Law of Libel Aifiondineut Act, 1888 ^31 & 52 
Viot. o. 64), s. 5, and p. 729, post. 

(«) In Saunders v. Mills (1829), 6 Bing. 213, such evidence was received at the 
trial. Tu Tallnitt v. CVarA (1840), 2 Mood. & E. 312, evidence 1 hat tho hbel was 
published on the communication of a con-ospoudent was held inadmissible in 
mitigation of damages. 

(a) This evidonoe was rejected at tlie trial in Sauwlera v. Mills, supra, 
and W 0 .S there held to have been rejected 2 >i' 0 |>(.'rly; compare Oreevy v. 
Carr (1835), 7 C. & P. 64, whore in an action for linpl against a newspaper it 
was held that tho defendant cannot go into evidence in mitigation of damages 
sto show that the same libel has appeared in another newspaper, from which the 
plaintiff bos already recovered damages. Bui at the taral of an action for a libel 
contained in any newspaper, tho fact that the plaintiff has already recovered 
damages for the same libm, or a libel to tho like effect, is, in the present state of 
tlie liiw, evidence in mitigation ; see the Law of libel Amendment Act. 1886 
(51 & 52 Yiul. c. 64), 8. 6, and p. 728, post. 
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Offer of 
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a. 1. 


plaintiff (b). Simiiarly, the defendant in an action of slander may 
prove in reduction of damages that at the time of the utterance of 
the slander he disclosed the name of his informant (c). 

But the restriction above referred to as to the admissibility of 
evidence as mitigation of damages is subject to the ovenridiug 
principle that it is always competent for the defendant to give in 
evidence in mitigation of damages facts which negative the existence 
of actual malice (d). Thus a defendant may show in mitigation of 
damages that be copied the libel from another paper, omitting several 
passages reflecting on the plaintiff (e). 

1323. The defendant may show in mitigation of damages that 
the plaintiff provoked the libel of which he complains (/). For this 
purpose the defendant may adduce evidence that the plaintiff used 
expressions, oral and written, reflecting on the defendant, which were 
calculated to provoke the defendant to publish the libel (r/), and 
which came to the knowledge of the defendant before he published 
tiie libel {h). (ioiieral evidence that the plaintiff has been in the 
habit of libelling the defendant is inadmissible (i): the libolR relied 
on in mitigation must relate to the same subject (ft). 

SuB-SaoT. 2.—Apoluyy. 

1324. In an uetiuu for defamation tlic defendant may, affer notice 
in writing of his intention to do so duly given to the plaintiff at the 
time of filing or delivering his defence, give in evidence in mitiga¬ 
tion of damages that he made or offered an apology to the plaintiff 
for such dofumution before action, or so soon aftt>rwards as he had 
an opportunity of so doing, if the action has been conmiencod 
before there was an opportunity of making or ofToring such 
apology (0. 


(/>) Midlett V. Ilvlton (1SU3), 4 Esp. i!i8. 

(<■) Befiwtt V. netiuett (1834), 6 C. & V. 588. 

(<i) Pearam v. LemaUre (1843), 6 Man. i Q-. 700, per Tinual, C.J., at p. 719. 
lu Pavia V. Cuthiah (1859), 1 F. & F. 487, it was hold builicioi't to jiLsIify 
noiuiaal damages that the libel in a newspaper was honestly taken mim a 
previons privileged coinmnnicatiou. 

(e) Creevy v. Carr (1835), 7 C. & P. 64. Each case depends on its own facts. 

(/) Trajdey v. Blahy (1835), 7 0. & P. 395 ; 8. 0., aub uom. Tarphii v. Blahfi/ 
(1H3G), 2 jBiug. (b. o.)437; WutU v. Fraaer (1837), 7 Ad. & El. 223; (1835) 
7 C. & P. 369; Muura v. OoMtl/r (1836), Storkie, Law of Evidonco, 3rd ed., 538, 
n. (v); Pasquin'a {Atithony) Case (whore Lord Kenyom wrongly held that libels 
by the plaintiff were admissible oven in bar of the action), cited in Fivntriy 
V. Tippar (1809), 2 (!?amp. 72, 76, and Tnhart v. SSpper (1808), 1 Ounip. 300. As 
to plewling mutter in mitigation of damages, ana as to K. 8. 0., Ord. 36, r. 37, 
see p. 728, post 

(g) See cases cited in note (/), supra. 

(A) Watta y. Fraatr (1837), 2 Nev. St F. (X. B.) 157. 

(*) Walday v. Johnam (1826), Ey. & M. 422j Finnerty v. Tipper (1809), 2 
Camp. 72, 76. The evidence must be specific and provoke the libel; see 
Traplm v. BJcAy, auprp ,; 8. C., eub turn. Tarjdey v. Blamj, aupra. * 

(k) ^ Finiierty y. Tipper, aupra, and May v. Broion (1824), 8 B. & 0. 113, 
where all the judges expressed strong views as to the inconvenience of admitting 
evidence of other libels ny the plaintiff. Some of these objections are now met 
by B. 8 0., Ord. 36, r. 37; see p. 728, post. 

(Q label Act, 1843 (known as Lord Campbell's Act) (6 & 7 Yiot. o. 96), 
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132ft* In an Biction for a Ubel contained in a public newspaper or scot. 4. 
other periodical publication, the defendant may plead that such MitigatieiL 
libel was inserted therein (1) without actual malice; and (2) without of Damages.; 
gross negligence; and (3) that before action, or at the earliest Libef^on 
opportunity afterwards, he inserted therein a full apology for the ogainHt 
said libel, or, if the newspaper or periodical publication in which it newspaper 
appeared should he ordinarily published at intervals exceeding one ” 
week, had offered to publish the said apology in any newspaper or 
periodical to be selected by the plaintiff in such action; and the boil’s Act,^ 
jilaintiff may reply generally to such defence denying the wliolc of *• 
such defence (m). But the defendant may not file such defence 
without (4) at the same time making a iinyvient of money into 
court by way of amends; and every such doffjnce so liled without 
jiaymeni of money into court shall be deemed, and may be treated 
by the plaintiff as, a nullity (n). 

1326. If the defendant thus pleading fails to establish his Failure »f 
defence in respect of any one of the four requirements, the defence defence, 
fails, and bo cannot avail himself of the payment into court as 
being a jiayment under Ord. 22, r. 1, of the liules of the Supreme 
(jmri, because of the exception wiiich excqits actions and counter* 
claims for libel and slander from tliat rule 


». 1. For forms of letters domandin;' apology, auJ of apology, both before and 
after actioii brought, seo Eiici’clopu'dia of Forms and I’recedents. Vol. I., 
up. aid —579. 

(jn) Ijibnl Act, 184.'1 (6 & 7 Viet. c. 96), 6. 2, m vanod by llie Civil Procedure 
Acts Itopeal Act, 1879 (-12 & 43 Viet. e. 59). “Full apology" means uu 
apidogy not nierelv suflioient iu its terms, but inserted in a i<ropor manner 
as to tvpo anil pubitiou {Lafone v. «SmifA (1858), 3 II. & N. 735). 

(n) i'he Libel Act, 1845 (8 & 9 Viet. c. 75), s. 2, as varied by the Civil I’ro- 
eemire Acta Itepeal Act, 1879 (42 & 43 Viet. c. 59), 'whii.h repealed tlio words 
“as provided by the said Act” (i.e., “as provided by Lord Cutnpbeirs Act, 
1843 " (seo note (/), p. 726, avte) ) after the words “ by way of amends.” 

(o) In Oxlty V. Wilkes, [1898] 2 Q. B. 56, C. A., the defendants pleaded 
under the Libel Act, 1843 (6 & 7 Yict. c. 96^ s. 2, and brought £d into couit 
in Older to make a good defence under the Act. The damages were assessed 
at £5. The jury found for the defendants ou all points, except that they found 
that the publication had not been without gi-oss negligence. The defendants 
sought to treat the payment into court as a general payment into court, and 
conteuded that as the plaintiff did not recover moin than £5 they wore entitled 
to judgment. But it was held that tho payment into court was a ueceasaiy 
paii of the defence imder the ijibel ,Act, 1843 (6 & 7 Viet. c. 96), without 
which it would have been had. and that if iihat payment inlu court wore 

t Dated as a separate defence in itself under B. S. C.. Clrd. 22, r. 1 (as to which 
e, fui'thor, note (i;), p. 728, posf), then tho dofoiulants would bo }>loadiiig it 
together witii another dofeiico to the action, which, the action being uu action 
of defamation, they were not entitled to do under tho rule {(kefey v. Wilkrs, aujira, 
at p. 59). in Sley v. Tillotaon & Son (1898), 14 T. L. K. 545, BnuOK, J., 
rcluised to deprive the plaintiff of his costs iu an action of libel, wheio he 
recovered less than a sum paid into court with on apology under the Libel Act, 
1843 (6 & 7 Yict. a. 96). the apoli^ being admittedly insuffioient. As to the 
former practice, wbeiw the defendant failed on some point, see Lo^ftme v. Smith 
(1858), 3 H. & N. 735; Jones v. Mackie (1867), L. B. 8 Exoh. 1. It was held 
in an Irish case (Ifarrw v. Arm>tt (1889), 24 L. B. Ir. 4(14) that the plaintiff 
could not take out money paid into court and proceed with the aotion for 
the purpose of rocoveiing greater damages. As to slander actions, see Kinndl 
V. Walker (1910), 27 T. Ii.li. 67 (verdict for sum smaller than th^ paid into 
, court), uffinnod (1911), 27 T. L. B. 267.0, A. 
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Svb-Sbct. 3.—DamoffM aiready Jleamred. 

1327. At the trial of an action for a libol contained in any news¬ 
paper the defendant is at liberty to give in evidence in mitiga¬ 
tion of damages that the plaiutifT has already recovered, or has 
brought actions for, damages, or has received or agreed to receive 
compensation, in ros])oct of a libel or libels to the same purport or 
effect as the libel for which such action has been brought (p). 

Skct 5.—Practice. 

1328- Payment into court in an action of libel and slander with 
a denial of liabilty is forbidden (q). If, however, liabilty is admitted 
payment into court may be pleaded in an action of libel or slander 
iis in any other action. The mere fact that the defence contains 
such a statement as that an apology was made does not preclude the 
defendant from relying at the trial on the payment into court as a 
general payiuent into court under ilie rule (r). 

1329. In actions for libol and slander in which the defendant 
does not by his defence assert the truth of the statement coinplaiiiod 
of, the defendant is not entitled at the trial to give evidence in 
chief, with a view to mitigation of damages, as to the circumstances 
under which the libel or slander was published, or as to the 
character of the plaintiff, without the leave of the judge, iinles's seven 
days at least before the trial ho furnishes particulars to the plaiivtiff of 
the matters as to which he intends to gh'c ovideuco (x). Even in 

(p) Law of Libol Ainundmoiit Act, 1888 (51 & 32 Vici. c. Gt), b. G. As to 
the moaning of “ imwepuper," uoe note (p), p. 744, post. In Harrisott, v. 
7Varre (1858), I F. & F. 5G7, it wan held in an action by tbe propiiotor of a 
newspaper against the proprietor of a rival newnpapor for a hbet contained 
in an advertisement in the defendant’s newnpajier, that the jury was not bound 
to coneider that other ocUona were pending against other parties who luid 
^mblished tho libel, bat that they might give the plaintiff such uumugos as they 
thought had arisen from the deolino of uirciilation, oven after action, and 
this as general damage. As to /'Vesrt.e v. J/a// (18GU), 2 F. & F. 12ii, w-e 
note (a), pp. G16, G17, anif. 

{q} 11. d G., Ord. 22, r. 1. An to denying part of an innuendu and admitting 
part, and pleading the Libol Act, J84:i (G A 7 Viet. c. 9G), with a payment into 
(.-ourt, without stating in respect of what part jiuymont is made, seo Maekay v. 
Manchester Press Co. (1889), 54 J. P. 22. The defence ought to say to what 
jiart the ^layment applies {Machay v. Manchester Press Co., supra; Fleminy v. 
Dollar (1889), 2U Q. It. D. 8s8); see Davis v, Pilling (1891), 8 T. L. R. 58, C. A. 

(r) See Oxley v. P'/tkes, [18‘J8],2Ci. B. od, C. A., per Vauoiian Wil.i.iAMH,Ji.J., 
at p. 61, where the defence was, and wan intended tn bo, a plea under tbe Libel 
Act, 1843 (6 & 7 Viet. o. 90), s. 2. An to plcaiJing matter in luitigatioii ot 
dsma^, see note (a), infi-a. 

(s) B. H. C., Ord. 36, r. 37. As to pleading facts which inurely go to 
mitigate damages, see titie Damaoiss, Vol. A., ji. 340, and the tlicro cited. 
There (»6td.,note (n)) reasons are given for preforring the oonBtructiou put upon 
11. S. G., Ord. 19, r. 4, in BcoU v. Sampson (1682), 8 U. B. I). 491, to the con¬ 
struction put upon it in Wood v. lJurham (fiarl) (1888), 21 Q. B. D. 601. It is, 
on tile other hand, to bo observed that the rule speaks not of “ material facts " 
simply, but of “ material &cts on which tbe party pleading relies for his claim 
or defence." See E. 8. 0., Onl. 19, r. 4, and also Oid. 19, rr. 15,17, and Old. 21, 
r. 4. The construction put uixni (.)rd. 19, r. 4, in Wood v. Uarhuin {Earl), mpra 
(where Ord. 19, rr. 4, 15, and Ord. 21, r. 4, were oonsiderod), appears to be 
inconsistent with the oonstniotion of Old. 19, r. 4, in tbe earlier case of SouU v 
Sampson, supra. A plea under the Libel Act, 1843 (6 & 7 Yict. o. 96), a. 2, » a 
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mitigation of damages when justification is nut pleaded the defen- Siot. 5 
dant cannot at the trial go into evidence whicli if proved would Practice, 
constitute a justification (i). - 

1330. 'J’ho court or a judge upon an application by or on behalf Conaoiidatioa 
of two or more defendants in actions in respect to the same or actions, 

substantially the same libel brought by one and the same person o* 
may make an order for the consolidation of such actions, so that Act^iSM**** 
they may be tried together. After such an order has been made, ». 5 . ' 

and before the trial of the actions, the defendants in any new 
actions instituted in respect of the same, or substantially the same, 
lil>el are also entitled to be joined in a common action, upon a joint 
application being made by such new defendanttf and the defendants 
in the actions already consolidated (a). 

In a consolidated action under the above provision the jury Asecreinent 

must assess the whole amount of the damages (if any) in one ‘lamages. 

sum, but a 8e]>aralu verdict must be taken for and against each 

dofunco. As tu ]>ayiiieut into court, see p. 727, ante. An to notice under 

the Libel Act, 1813 (C & 7 Yict. c. 06), h. 1, see p. 72Q, ante. B. S. C., 

Ord. 36, r. 37, docs not clmiige the common law as laid down in Scott 
V. Sampsmi (1882), 8 Q. 11. J). 491, i^s to the admissibility of evidence in 
uiitii^tion of damages, and the case of Scai/e y. Ketnp Jt Co., [1892] 2 Q. B. 319, 
is not an authority to the contrary {Mangena v. Wright, [19()9J 2 K. B. 958, per 
PiilLT.i:yoiiE, J., at p. 979). Whora the defendant lias given particulars under 
It. S. 0., Ord. .‘>G, v. 37, ho may interrogate so far as rclales to the particulars 
given, but not beyond; see Yorhahire Pronthnt Life Amiranre Co. v. (filbert and 
Jtivington, [1895] 2 tl. B. 148, 0. A.; and see title'DiscoVKUY, Ixspeciton, and 
iKTERROOATOmKS, Vol. XL, p. 101. 

(t) In Wait V. Tlott, [1905] A. _C. 115, Loiil IIalsuvry, L.C., at p. 118, 
not only considorod that the prupositiou was settled law, andrufcired to liutAOM 
V. Christie (1K)0), 2 Boa. & P. 224, and Sitech v. Phillips 5 M. & W. 279, 

but expressed lua opinion that it makes no dilTureiico that the evidence is ofTored 
in cross-examination. In Speck y. Phillips, supra, the ovidonco which it was 
hold was rightly rejected was evidence in chief uffored by the defendant who 
had pleaded ^lu'inent into court of £5 5a., whicli plea was met by a replication 
by tbo plaintilt that lie had sustained damages to n greater amount. In 
V. Christie, supra, the action was for assault; the ploa was “ not guilty," and it 
was hold by Ixird Ei.i>on, C.J., that the only question was whether the defen¬ 
dant was guilty of the beating, and what damages the plainlili hod sustaim d 
in consequence, and that the dofeudant could not give evidence under this pica 
111 mitigation of damages of the necessity of ilisciplino whicli might have been 
plcadciL In neither of these oases was anything said in tho judguienls as to 
cross-examination in mitigation of damages. In a note by the reporters in 
IKatson v. Chridie, supra, several ca«OB are set forth, including a decision of 
liord HaTjE, in Abbot v. Chapman (1673), 2J[jOV. 81, in which he admitted 
evidence in mitigation of damages ; and a later case of Iknvisy. Pawling (1716), 

^2 Yin. Abr. 159, tit. Evidence (1. b.), pi. 16, in which he refused to admit 
unything in evidence which tended to 3U8tify tho woids tliough in miti^tion of 
damages, saying that " anything in evidence which tended to show a provocation 
or any transaction botweeu the parties giving occasion for speaking the words was 
proper in the defendant to moke out, because these matters cannot be pleaded." 

In none of those cases was tho admission of evidence in cross-examination in 
mitigation of damages discussod. As to giving in evidence facts short of justifi- 
cation, see .East y. Chapman (1827), Mood. & M. 46; CharUm v. WalUm (1834), 

6 0. & P. 385; 1 Wms. >Saund. 149, notes to Lake v. King f 1668), 1 Saund. 13,3. 

Aa to the oBcut of cross-examination on damages, see I] att v. Watt, [1905] 

A. 0. 115, perijotd Halsbubv, L.O., at p. 118. As to pleading matter in 
mitigation of damages, see note («), p. 728, ante. 

(a) Inw of Libel Amendment Acc, 1888 (51 & 52 Yiot o. 6i)i b. 6. As tg 
practico generally, see title Praotiob and Proosdvki. 
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defendant as if the actions had been tried separately; and if the 
jury have found a verdict against the defendant or defendants in 
more than one of the actions so consolidated, they must proceed to 
apportion the amount of damages which they have so found between 
and against the last-mentioned defendants, and the judge at the 
trial, if he awards to the plaintiff the costs of the action, must 
thereupon make sncli order as he deems just for tho apportionment 
of such costs bctwetui and against such defendants {b). 

Skct. ().—Special Vaviaye. 

1331. Special damage is the loss of some material leni])oral advan¬ 
tage (c), pecuniary oV capable of being estimated in money (</), which 
ilott s directly and in the ordinaiy course of thingsfe) from tlus act of the 
defendant or an act for which he is responsible (/). 

(/.) Tjiw of Jjihel Auiomlincnl Act, I8.S8 (.’il & 52 Viet. c. 0^), h. 5. 

(V) Itofvi V. Iloheits (ISC-l), 5 li. & S. 384. On the subject of sjiccial diunoco, 
{me title I>a.m.\GGS, Vol. X., up. 303, 304, 305, 300, 312,310,324, 346 d saj. »ie 
also note (i). p. 620, ante, and 1 Wms. Saund. 310, notch to Cra/l v. /j’ortc (1669), 

1 Saund. 246. 

Si’e aliumhirhiin v. Duyd (1S83), HQ. ]1. D. 407, 0. A. The plain tiff 
Alleged tlicre that he was a ciiudiilate for a rlub, but war not elected; that a 
nioeting of uientbers was railed to consider au alteration of the rules sis to 
electing new members; that tho defendant fulselyand iiiidieiouxly utteicd words 
not actionable /ler £e as to tho conduct of Uic plaintiff at anoiher club: that 
thereby the defendant induced tho committee of the club to which tho plaintiff 
hod not. been elected to retain the regulations under whicii he luul been i-ejccted 
and thereby pTeveiited tlio plaintitf from ^aiii seeking to he elected to tho 
elub. It was held on deiniiri’er that tho claim disclosed no cauKO of action, fur 
the words complained of must be supported by spodal damage, and the damage 
iilloged wan not pecuniary or capable of bitiug estimated in money, and was not 
tiio natural and probable consequence of the defoinlant's words. S<'o also 
/fatrliffe v. Evans, [1802] 2 Q. J?. 624. 532, 0. A. (“actual tcmjiorul loss”). 

(r) This expi-ession is use I thioughout the judgment in liatcHJe v. Evans, 
[1892] 2 Q. B. 524, C. A. Another exjiression used is “ natural and probable 
T -ult” {ChamierlaiHV. Eol/d [iHH'i), 11 Q. B. I). 407, C. A.); sen also Lyttch 
V. Knighl (1861), 9 H. L. 0i«8. 577, where tho expression “nniui'nl and legal” 
ii'sult was criticised adversely. In so lai‘ ns Vicars v. H liforin (1806), 8 East, 1, 
(loiiided that the result must ho the “ legal ” result, the decision is not {rood law. 
Thus in itofiete Fritn^aise des AsfiimUeB v. Farrdl (1885), Cub. & El. 563, it war 
held that tho wiongful refusal of a third party to fulfil a contract might give a 
right to special daina{^ for u slander if such rofusol is the probable coneequonco 
of the utterance of the ednuder. it is not nocensHry that tho person whose ucl 
constitutes the special damage should have believed the charge, provided ho 
atded in consequence of the wox^s having been spoken {Kniyht v. Itthha (1834), 

3 Nev. & M. (k. b.) 467; hut see Speight v. Goanay (1891), 60 L. J. (q. b.) 231, per 
IjOPRB, L.J., at p. 232 (see note (d), p. 666, aide, and Sj^eake v. lJughea, [1904J 
1 K. B. 138, 0. A.). As to LytHt v. Kniyht, supra, see note {g), p. 667, ante. The 
expression “ natural and reasunahlo ” is there us^. This moons a result which 
might reasonably be expected, taking human nature os it is, with all its 
innnaities. In Speaks v. Hughes, supra, somewhat similar oxiiressions were 
used. In IJaddan v. Lott (1854), 16 C. B. 411, it was held that to make words 
actionable, which are not actionable |ier se, the sMoial damage must be such as 
uatui'ally or reasonably arises from the use of the words, llio expression 
“ natural and necessary ’1 goes too far, but such a result, cannot be too remote; 
see Ward v. Weeks (1830), 7 Bing. 211. On the whole the expression in the 
text or the expresHion natural and probable” seems liest to reprosoiit the 
preiient state cn the law. The damage inttirt be “direct,” t.a, nut too remote. 
As to repetition of slanders, see pp. 666 et seg., ante. 

(/) 8 m Batdiffe y. JSvans, [1892] 2 Q. B. 524, 529—532, 0. A. As to , 
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1332< Tho following are es^mples of what does not amount to Saor.S. 
special damage:— Spedal 

Mere injury to the feelings (ff); the illness of the plaintiff (h); the Damage, 
illness of any other person (t); the death of any other person (i) ; of 

the mere loss of the society, as contrasted with the material hospi- what is not 
tality, of friends (ft); the loss of membership of some society or »peciai 
congregation constituted for religious purposes, the membership ^*““**' 
of which does not carry with it material temporal advantages (/); 
any damage not pecuniary or capable of being estimated in 
money (j/»). 

1333. Tho following are examples of what docs^ amount to special Examples of 
damage (»i):— * special 

Loss of consortium of husband (o); loss of marriage (jt); loss of 
material hospitality (q ); loss of employment (a); loss of a dealing, 
even though it miglit have turned out unprofitable (ft); loss of 


repetition of libel, seep. 004, a?#/*'; as to repf tition of slainlor, seo pp. OOOefan/., 
os fiO raDiotenesH, see tillo Damaoes, Vol. X.,'pp. 318, 319. 

(ff) Heldon v. J)e Hathe (1884), 64 L. .T. (q. 7 «.) 113, 0. A., Brktt, M.B., 
at p. no. 

(/j) See AUsop t. Alhop fl860), 5 II, & N. 534 (.approved in Lmch v. Kvvjhi 
(1861), 9 FI. Ij. (’as. 677), where it was hold that tho ftuit that defamatory 
words iiofracthjuable pfr se. havo occasioned illness d<jos not con.'>titiite specnil 
daiuage so as to give a right of action to the person defainod or (if a mai'iied 
w<iiuim) to hnr bnaband, illuoas not being tho natural nr immediato ro.snIt of 
tho uvinls spokoik. 

(t) As to tho inadinisiflbility of evidonco to show that tho ])huntiff’s wife liad 
hocome ill and died soon after the publication (»f the libels complained of, sc>o 
Uuy V. Ornptry (1840), 9 0. & P. 681. A pliuiitilf cannot mRiulain an action 
for a libol on one of hia porfonners who was thoroby clotorred from appearing 
on the stage (.'l«/tfc//v. Jiarrison (1793), IVake, 26G [191]). 

(/«) As to eunsortinm vicinorum, see Ruherts v. Itohn'tn (13R4), .) It. & S. 384 ; 
Il'VWon V. Jhs Bathe, az/pm. As to loss of hospitalit.y, boo Mmiv v. Meaghtr 
(1807), 1 Taunt. 39, Ex. C!li.; Davinv. Solmmn (1871), L. E. 7 Q, B. ilU; 
Rmns V. Ifarriea (1850), 1 H. v% N. 251 ; RuHivj v. A'mifA (1870), 1 Ex. D. 
91. 

(J) Robivis V. lloherh, «»pra; and soo Jhot/pr v. ilfce/inft (1 SSill, IS L. R. Ir. 
138, wboro it was hold that, assuming thu words cnmplaiuod of wero spoken 
of tho plaintiff ns anovioo, they wore, in the then sUile of tho law, not actiouahlo 
per ae, and tho suggested spectal damage was not snlBuiont. 

(m) See Ohambpr/ninv. Ri>yd (IHSlOi H Q. B. D. 407,0. A. Soo also Mieharl 
V. Spiera ami I'owl, Ltd. (19(19), lOl L. T. 352. 

(m) But it often happens that iu actions for words not actionable per ae. (he 
damage is too remote, though otherwise the Uss would amount to special 
dainti^. For cases where such damage was not ton remote, seo Knight v. 
(ithba (1834), 3 Nev. & M. (k. n.) 407 ; KemlUloii v, MiUtby (1842), Car. & M. 
402 (but as to this case, see Aluuatcr v. Lamb {18.S3), 11 Q. 13. I). 688 , C. A.h 
For cases where the damage was held too remote, see Bi-eakev. ffuffhea, [loaij 1 
K. B. 138, 0. A,; Tunnicliffe v. Moaa (1850). 3 Car. & Kir. 83; seo also Micfniet 
V. Spiera and Pimd, LUl., aupra. As to f’lcars v. Tf’tVrofA-s (1800), 8 East 1, 
see note (r), p. 730, ante; as to mpetition of slander, see pp. 606 et aeq., ante, 

(«) See Lynch s. KiiigM, anpra; Rtdierta v. Rubiria, aitpra; and pp. 668 , 730, 
, ante. 

(p) Roe Sfieiffht v. Goanay (1891), 60 L. J. (a b.) 231, O. A. 

( 7 ) See note (ft), aupra. • 

(a) See the cases cited in note (r<), aupra. 

(hj Storey v. Ohallanda (1837), 8 C. & P. 234 (summing up of Lord Ujbnhait, 
O.J.). But the loss of a dealing which, had it taken place, would oertamly 
have resulted in loss is not. it might be supposed, sjieuial damage. As to » 
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particular customers (c); and any other material loss (d), such as 
has already been defined (c). 

1334. In some actions of defaitialioii a loss of general custom may 
be alleged and proved generally (./'); and this applies in some 
eases where the words are not actionable per se and special damage 
is of the essence of the action. Such special damage may be in 
some cases alleged and proved generally, by proving total general 
damage, witliout proving loss resulting from the falling off of the 
turnover in the caso of particular customers. 

J;i all actions of defamation the loss of particular customers must 
be pleaded specially. Evidence of such a loss is inadmissible unless 
it is so pleaded (<7). 

1335. In an action of slander for words actionable per sr, the law 
as to alleging and proving tho loss of general custom is tho same in 
theory as in the case of an action of libel t/iV If the loss of general 
custom flows directly and in the ordinary course of things from 
the original utterance of the defendant, or from a repetition fur 
winch the defendant is rcspoiisible, it is sufficient to allege and 
prove such loss generally (0. If the loss of particular customers 
is relied on, this is special damage which must be pleaded 
specially, and no evidence of such loss is admissible untess it is 
so pleaded. 

1336. Special damage is tho gist of an action for words not 
actionable per se, and aciual temporal damage must he alleged and 
proved. Such special damage must be alleged in the statement of 
claim and proved; and it must be alleged and proved with certainty 


ruluA-il to duhver to tlin pliiiiitiil goods without juiyment alleged as special 
dinnago, mco Kiruj v. W<^ta (IHilS), 8 0. & P. 61*1. UufendaDt’s counsel may in 
suoh ii caso ask tho vendor in cnws-OKiimbiation whether ho did not I'uiiiso 
delivery in consequence of what other peisoua said of the plaintiff and what 
those persons did say {ibid.). 

i c) IMeman v. f.yall (I860), 7 C. IJ. (y. a.) 638 ; and see thn text, iuj.'a. 
d) See note (c), p. 730, ante. 
p) Sio p. 730, ante. 

{/) See RafrJiff'e v. Evans, [1892] 2 Q. B. 524, •520. C. A.,'approving the state- 
raoiitof Pollock, C.B., iw Harrison v. Pearce (1859), 32 L. T. (o. S.) 298, that 
isuch damage is not special damage strictly so called, but gonornl damage 
ro.qulting from the kind of inju«y the plaintiff ban sustained. 

{y) Bluck V. Lovering (1885), 1 T. L. R. 497, approved in Raicliffe v. Jivam, 
supra; compare Ingram v. Lamion (1838), 9 C. & l\ 326; (1840) 6 Bing. (n. c.) 
212 (action on the cose for libel ou a ship). 

(A) Rakliffe v. Evans, swpra, at p. 630. As to the practical diflicnlty, see the 
passage quoted in note (c}, p. 718, ante. As to ropotition of slander, see also 
p. 666, ante. See also Evans v. Harries (1856), 1 H. & N. 251, citotl in Raklijfe 
V. Evans, supra, as an instanro where tho court hold that geneml evidence 
of the decline of business wu rightly receivable. Compare Id'Louglin v. W^sh 
(1846), 10 1. L. B. 10 (cited in RatcHffe v. Evans, supra), as another instojnee. If 
in sneh a case the statement of claim alleges the lose of spcciid customers in 
addition to a general allegation of loss of business, the jnT}’’raay uasess damages 
for a general Ions or decrease of trade (it pi-ovod), although the loss of particnlar 
eustomei’s is not proved {Evans v. Harries, supra), and this ])riuciplo applies U) 
actions of libel also. * * 

(f) RateUfe v. Javans, tttpra. • 
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and precision (k). Bat the degree of certainty and precision 
required depends upon the facts of the case ({). 

For instance, the loss of particular customers obviously admits 
of greater particularity than the diminution in the total business. 
If it is impossible, having regard to the nature of the particular 
case, to allege and prove the loss of particular customers, it is 
sufficient to allege and prove loss of custom with less certainty and 
precision, so long as the loss of custom is alleged with as great 
certainty and precision as the nature of the particular case allows (m). 


Part VI.—Injunctions. 

Skct. Jurisdiction of the Court (n). 

1337. The High Court of Justice has undoubted jurisdiction to 
grant injunctions nt or before the trial to restrain the publication 
of a libel (o). 




(&) Jtatdijf'e v. Kvans, [189Si] Q. li. 624, 5;12, C. A., referiing to Jilalachy v. 
Hitqm (188()), ;} Bing, (n, c.) .'J71 ; Lotcev. 1Iartvv(’d (1028), W. Jo. 196; Vane 
V. Oolding (1G40), Sty. 176; Taaburgh v. Day (1618), Cro. Jnc. 484; Evans v. 
Harlow (f844), 6 Q. 1$. 624. 

(/) Mutchffev. Evans, siiyra, at p. 582, rpfeniiig to tPAnson v. Stuart (1787), 
1 Torm llep. 748, 754; (Lord) v. Mntieke (1672), 2 Satind. 411 ; 

(Jriy V. Friar (1850), 15 Q. B. 907, Kx. Ch.; boo Co, Litt. 303 a; Westwood v. 
Cowne (1816), 1 Stark. 172; Ireum v. A/oore (1699), 1 Ld. Bayin. 486; Ffargrare 
V, JjO Jirelm (1769), 4 Bun-. 2422, and criticiBing JRidiny v. Smith (1876\ 
1 Ex. D. 91. 


(Tft) Uutrliffe V. Evans, stijira, wlioro Hartley v. Ifariny (1799), 8 Tcnn Bp]i. 
130, was cited ay a pusyiblo inytaiice of a proof of loss of general custom being 
admitted in an action of slaucltsr for words not actionablo perse. In Hartley v. 
Herring, supra, an action for slander by a dissenting Inini^ter for loss of profit 
nnsing from lui imputation of incontinence, in consequouco of whidi he alleged 
that his congregation would not lot him pmich and discuutinued giving him 
tho profits he had usually received and would otherwise have reeoivod, it was 
liidd that it was not necessai'y to givo tho names of the members of the congre¬ 
gation ; compare Evans v. Harries (1856), 1 II. & N. 351 (innkeeper suing 
for a slandor which was actionable per sr, namely, a slander on him in the 
way of his tmdo) As to repetition of slander, see also pp. 666, et seq., ante. 
Ill Jlaieliffe v. Evans, supra (an action on tho case, where special damage 
was of tho essonco of the action), it was hold on the facts of that case 
sufficient to allege and prove loss of custom generally. As to aotiona on tho 
easo, see note (f), p. 628, ante. As to the neccsidty of alleging some particular 
d#inage in such actions os a gei e til rule, see 1 Wms. Baund. 310, notes to Crajt 
V. /luite (1669), 1 Saund. 246, ciling Malachy v. »Soper, supra; Brook v. Ituwt 
(1849), 4 Exch. 621 j Evans y. Harlmv, supra. The general rule is subject to 
the qualillcationB laid down in Jiatdiffe v. Evans, supra. 

(n) As to tho general law as to injunction, see titio Injuxctiok, Vol. XVII., 
- 197 et seg., and, as to defamation, ibid., pp. 260, 261. Beo also title EauiTV, 
XIII., pp. 46 et scq. 


bl. 


(o) In this respect Kay, L. J., in Bonnard v. Ferryman, [1891] 2 Ch. 269, C. A., 
at p. 285, agreed with tho judgment of the test of the full Court of Appe^ (Lord 
(:!oij!R11)OE, C.J., I^rd EsuEii, M.B.. Ltndlkt, Bqw^ aud liOPSS, 1j.JJ.). 
The court did not there intimate that the Juri^iotion was confined to libels 
affecting the h-ade or property of the plaintiff. It was there pointed out that 
the Common Law Frocednre Act, 1854 (17 & 18 Viet. c. 125), ss. 79, 81, 82, con. 
ferrod on the courts of common law the power, if a fit case should arise, to grant 
anjunctions at sny stage of a cfuise in all personal actious of contract oy toyti 
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Sect. 1. 

Jurisdiction 
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Coort 

(ii.) Slander. 


Interim 

injunction. 

' V 

Exercise of 
jurwlicUoii. 


In principle there is no such distinction between libel ^ and 
slander us to deprive the court of jurisdiction to grant an injunc¬ 
tion in actipuB of slander, though the jurisdiction requires to be 
e.Kercised with even greater caution tlian in the case of libel (p). 

Further, the jurisdiction is not confined to those libels and 
slanders which affect the trude, business, or property of the 
plaintiff (q). 

1388. To justify the court in granting an interim injunction (r) 
it must come to a decision upon the question of libel or no libel 
before the jury decides whether it is a libel or not Therefore, the 
jurisdiction is of a delicate nature. It ought only to be exercised in 
the clearest cases, tihere any jury would say that the matter com¬ 
plained of was libellous, and where, if the jury did not so find, the 
court would set aside the verdict as unreasonable. The court must 


with no limit as to defamation, though there wae no roported instance of the 
flxercise by a court of common law of this jurisdiction till Harht/ v. Easterlirouk 
^1878), il C. P. D. 389. Ths jurisdiction therofore must be taken to Vave existed, 
although subsequently in Monson v. I'usaauda, Ltd., Monaori v. Louia Tuaaaud, 
[1894] 1 Q. B. 871, 0. A., Lopes, L.J., at p. 69.3, considered the point doubtful, 
lie, however, was of opinion that the JiuUcaturo Act, 1873 (36 & 37 Viot. c. 66), 
8. 25 (8), conferred a larger jurisdiction than existed before the Act, nud 
considered it nnnocessary to consider cases wliich occurred liefore 1873 
Further, in Mmann v. TuaMwla, Ltd., Monaon v. Louia TmsauS, aiip’n, 
Lord QALsniTHV expressed his opinion that the Judicature Act-s rendered 
idle dirtCusuoDs as to whether the Court of Chancory before those Acts 
granted injunctions in coses of libol at all or so far only ns they were injurious 
to tratio, and expressed his opinion that tiie protection of a man's character is 
much more important than the protection of his trade. lu White v. MeUin, [1895] 
A. C. 154, Loul IIerscheli., LO., at p. 163, explained Bottnaid v. Perryman, 
[1891] 2 Ch. 269, C. A., ns deciding that the powers of the coui'ts of common 
law under tho Common Law Procedure Act, 1851(17 & 18 V^ict. 0 .125), had passed 
to t.ho High Court of Justice. It was held in North London Bail. Oo. r. dfreat 
Northern Rail. Co. (1883), 11 Q. B. II. 30, G. A. (see also Kitte t. Moore, [1895] 
1 Q. B. 253, G. A.), that the Judicature Act, 1873 (36 & 37 Vict. o. 66), 
8. 25 (8), which enacts that an injunction may be granted by an interlocutory 
order of the court in all cases when it shall appear to the court to be just or 
convenient, has not enlarged the jurisdiction of the court so as to enable it to 
gniiit au injunction whero beforo the Act it could uot have done so. But this 
decision doos not, having roganl to tho authorities quoted in the preceding 
portion of this note, afloct the jurisdiction of the court to giant injmiotious 
before or at the trial in actions of libel. 

(p) See Hermann Looy v. Bean (1884), 26 Oh. D.,C. A., where the jurisdiotton 
was exercised. 

(g) See Monaon v. Tuaaaud^ Ltd,, Monarm v. Loim Tnasand, aupra, per 
Is^rd Hai.sbcby, at p. 690, and note (o), p. 733, ante. In Monaon v. Tuasaud^. 
Ltd., Mcnarm v. Louts Tuaaaud, aupra, OavEY, L.J., said, at p. 698, that 
he could see no logical distinction between a libel affecting trade or property 
and one afFeoling character only. So, too, in SaUmona y. Knight, [1891] 2 Oh. 
294, C. A., it was held by Noaxu, J., and by the Court of Appeal, that though 
the court has j urisdiction to grant an interlocutory injunction to restrain further 
publication of a libel, an incwlocutorj injunction ought not to be granted in 
that case because there was no reason to apprehend pressing injury to persuu 
or property. Compare Dodtrdl v. DougaU (1898), 78 L. T. 840, where Rioucv, J., 
held toat an injunction will not be »aatM to restrain the unauthorised use of 
a person's name, even though su^ use is calculated to injure him iu his 
prefession, unless such use is shown to be injurious to the plaintiff's reputation 
or property. As to slapder of title, see p. 736, poat, and title Tour. 

M ^ Judicature Aot^ 1873 (36 A 37 VicU 9 . 63}i a 25, ( 8 ), apd note ( 0 ) 

p. 71^ onfi. 
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m 


rIso be satisfied that in all probability the alleged libel was untrue, Sbot. i. 
and, if written on a privileged occasion, that there wae^alice on Jurisdiction 
the part of the defendant. It follows from those thj^i^les thut of the 

the court can only on the rarest occasions oxercis^the jurisdic- Court 

tion («). This has been said to be an absolute rule of practice 
with regard to the circumstances under which an interlocutory 
injunction ought to be granted pending the trial of an action of 
libel (0 (or slander). 

(<) This fltatomont is taken ve/hatim from the {udgmeatuf Lord Esiiek, K.ll., 
in Ooulaon <k Bona v. OouUon A Go. (1887), » T. L. R. 846, 0. A. It hns boon 
approved by the Court of Anpoul in Liverpool Uomeholfi Btnrea Aaaoiiaiion v. 

Bmvth (1887), 37 Oh. 11. 170, 0. A., by the full Cuui't of Appeal in Bonnard v. 
f'eiTf/man, [1891] 2 Cb. 209, C. A., and by the Court of Appeal in Monaon v. 

'/’nsaauda, LbL, Jfonson v. houia Tusmud, 11894] 1 Ct. B. 671, 0. A. Koe also 
Poiiletl V. Chaftn and U'imlua (1887), 4 T. L. R. 142, 0. A. In the above oihoc an 
intorloeutury injunction vrns refused; but in Munxon v. Tnaaauda. Ltd., Mmaon 
V. Loiiia Tusaatid, anjtra, I iOrd ilAnsBUKY and Lorisa,L,J., would have granted 
the injunction asoomiug within tho rule in Bonnard v. Berrymau, supra, but 
fortho furtblk afddiivits, which r-dsed a qiioationof acqtUP'<coiira by the plaintiff. 

Tu HtUv. [[art /lavi'es (1882), 21 Cb. D. 798, 802, referred to in Liverpool Itouse^ 
hold Stores Association v. Smith, aniira, an iuterbxnitory injunction was granted 
bv Kay, J., whore a member of afiioudly society issued, to persons not mcmlieis 
ot tbe society, circulars containing inaccurate statompiits os to the financial 
condition of the society. In Collaid v. Marahntl, [1892] 1 Oh. 671, Chitty, J., 
granted Sn iutorlocutory injunction in a enso which appeai-od to him to satisfy 
tlio conditions laid down in tho jndgnvont of Lord KsiiEit in thnUm (fc Hons v. 

Gonlatm A Co., supra. In Cottard v. Alurs/iafl, supra, tho defendant did ii«»t 
nspdre the case to be submitted to a jury and was willing to treat tho inoticui 
as tho trial of the action. 

{t) Mimaun v. TuaaauJa, Ltd., Mo/iaoii y. Louis Tusaaud, sujnra, /«?■ Loi’l-s and 
DaVKY, L.JJ., they (as also did Cotton, L.J., in Liotrpwl Household Store,s 
Asaoidatkin v. Smith, aujtra, at p. 181, treating the words which follow clearest 
Ciises ” as epoxegotiuul. Lord llAtfl»unT,howover, in Mortaon v. Titssauds, Ltd., 

Monaon v. Aouii Tussand, supra, at p. 690, said that tho deci.non in Bonnard v. 

Perrs/tnan, sHjrra, adopting tne language of Lord Esueh, M.R..m Coulaun A Sana 
V. Goldson A Co., supra, c.'iniiot be considered as laying down an alisolute 
rule limiting tbe statutory iui-isdiction (see p. 734, oafe) given to the coiud 
to grunt an interhwutory order when it shall upi>ear to the court to be just or 
convenient 

The following cases in addition to those refoiroil to in notes (o)—(r), 
pp. 733, 734, ante, and notes (s) and (i), supra, may be i-pfoiTStl to as 
showing when tho court will or will not grant injunctions, hy way 
of final or interlooufory order, to rostniin tho publication of a libel. Intcr- 
locritory ordor:— Thorley'a Cattle Food Co. V. Maaaam (1877), 6 OJi. I). 582 
(rofusw); Quarts Hill Ihnanlidated Cold Aliniru/ Co. y. limll (l882), 20 (l)h. I). 

501, C. A. (refused on the grounds (1) that the lAlogod libel was not proved to 
ha untrue and that os a general rule the plaintiff who applies for an luterlocu- 
tory injunction must show the statonieut to be untrue; (2) that the injunction 
was to restrain future publication, whereas tho mischief, if mischief there was, 
had been done; (3) that the circular complained of appeared on its face to be in 
the nature of a privileged communication, and that even if thoi'e wore evidence 
of want of bona fidea a judge should^ hesitate before he decides a question of 
privilege on an interlooutory application, the only answer being express malice 
(tJid., per Jssssi., M.R., at pp. 608,309)); Aiyn/rirong v. Armit (1886), 2 T. L. R. 

• 887 (refused on grounds that the only amdavit did not sbito that the whole of 
the ubels were untrue and that there was also a quesfion of fair comment); 

Pink V. Trades and Labour Unions FederaHon (1892), 8 T. L. B. 216,711 (giiintod 
and subsequently made perpetual); A llinaon y. Genend Council of Medical IStluea- 
tian and Beg^tration (1892), 8 T. L. B. 727, 784, 0. A. (Court of Appeal affirming 
the dissolution of ordor restraining the publication of an erasure of plaintiffs 
name from dental register); CAampten A Co. y. Birmm^hcm Vinegar Brewery 
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Sect. 2 .—Aetiotis on the Case. : 

1339,)^|^tion does not lie at common law slander of title 
(oral or'^^tfpKn) or for slander of goods (oral or wH^tjeti), not being 
an action of libel or slander properly so called but an action on the 
case, unless the following conditions are fulfilled:—(1) The state¬ 
ment must be mado and published by the defendant of and con- 
ijie plaintiffs title or goods; (2) in disparagement thereof; 
(dfralsely; (4) with actual malice; (5) and cause special damage to 
the plaintiff which he must allege and prove (a). 


Co. (1893), 10 T. L. ^ 164 (order set aside, the occasions of the publications of 
the allogra lil}el8 beibg all occcuions on. which, unless abused, pi-ivQege might 
eaist); Jarrahdale Timber Go. v. Temperley & Go. (1894), il T. L. 11. 119 
(order made restruning an adTerlisemout &at the defendants wore the only 
im^rters of certain timber); NeutUm v. Amalgamated Musieiaiia' Union (1890), 
12 T. L. B. 623 (order refused, because question was one for a jury); LondMi 
and Northern Bank y. Newna {George), Ltd. (1899), 16 T. L. B. 76 (where tbe 
paragmph stated that tbe plaintiffs were in liquidation and it was clear that tho 
statement was unfounded and an interlocutory older a as made, the case being 
so exceptional); Lloyds Bank v. Bogal British Bank (1903), 19 T. L. B, 648, 
604, 0. A. (order made by Byune, J. ; case settled in Court of Appeal); Corelli 
V. Wall (1906), 22 T. L. B. 632 (order refused, no sufficient case being made 
out on either of tbe grounds robed on—that the post cards weiw libellous and 
that they were published without plaintiff's authority). Final order:— Thomas r. 
Williams (1880), 14 Ob. B. 864 (order made as to one circular). As ttf granting 
injunctions in actions on the case where no actual damage is proved, seo 
White't.Mdlin, [1895] A. C. 154, and tho explanation of White v. McHiu, supra, 
given inJ7h«n/op Bneumatic Tyre Vo., Ltd. v. Matson (1903), 20 T. L. B. 88, 
jttr WaiiTON, J., atp. 89; Thorley’s Cattle Food C'o.v. A/oasam (1880), 14 Oh. B. 
763, C. A. (ordor made: this was a case of a common law libol on a man in the 
way of his trade, at any rate in respect of the circular which used the woi-d 
" foist ’*); Kerr v. Gaudy (1886), 3 T. Ij. B. 75 (order made; advertisement 
against gmids of another); Hayward Co. v. Hayward & Som (1886), 34 Ch. B. 
198 (order made, whore the circular complaiued of contained an uiitruo stato- 
ment of the effect of the judgments in a former action and was a libol on the 
plaintiffs in the way of their trade); White v. Mdiin, supra (order refused); 
Dunlop Fneumatic Tyre Co. v. Maisan TaUuit, supra forfur made). 

(a) As to couditions 2(1), (2), (3), and (a), see White v. Mellin, supra, at 
p. 167. As to (4), see note (1), p. 628, ante. As to actions on the case 
generally, see note (Q, p. 626, p. 719, note (m), m 733, and p. 734, ante. 
As to (6), see also note (1), p. 628, ante. As to and (4), seo further, 
Hnhbudc A Hons v. Wilkinson, Ueywood and Clerk, 11899] I Q. B. 86, C. A., 
where tho defendants* circular having stated that tbe defendants’ white zinc 
was equal to and, indeed, somewhat better than the plaintiffs’, it was held 
that such a statement, even if untrue, and tbe cause of loss to the plaintiffs 
was not a cause of action, that on allegation that tho statement was made 
maliciously is not enough to convert a statement which isprtma/ac/e law^il 
into one which is primdfaeis imlawful (see Allers y. Flood, [1808] A. C. 1), 
that it is not unlawful to say Ibat one’s goods are better than other people’s, 
and that judgment must be entered for the defendants under B. B. 0., Ora. 25, 
r. 4, though if the defendants had gone beyond stating that tho plaint’s goods 
were infenor to, or at all eyeuts not better than, those of the delondauts, orB the 
defendants were not liyals in trade and had no hiwful ezouse for what they 
said, it would not haye been right to strike out the daim summarily. In Lee v. 
&t6M}f£f4fl892), 67 L. T. 263, Kekkwicii, J., roiused a motion by an author to 
restraiD the publication of a book otherwise than in the form in whioh it was 
prepared by the au^or, the ground of the motion being that tiie publication iu 
ue form complained of cau^ an injury to the plaintiff’s reputation as an 
author, without expressing any opinion whether what had been done was 
injurious to the plaintiff’s reputation or not, whi^ would bo a question for a jury 
As to trade libef and slander of goods, see also jptle Trade and Trade Unions 



Pabt VI.— Injuncjtions, 


4 



If A plainly in an action for slauHer of gnodii doM not aver 
that he ■ haa^^tained any special damage and only q|ftj lniB an Actloiu on 
injunction, apt entitled to an iujnnclion (&), at f^llEate not theOsM. 
unlessJie Batim^&P court that such damage vrill n^HHly be 
occasioned to n^ iti the future (c) or is so highly prohsm^hat it 
may properly be described as imminent (d). 


Sect. 8. —Parliamentary Candidates. 




1340. Any person vrho makes or publishes any false statement 
of fact in relation to the personal character or conduct of a candidate 
for any parliamentary election («) may be restrained by interim or 
perpetual injunction from any repetition thereof (/). 


y> 

Defamatloaof 

parliamentarj 

caodldatM. 


Part VII.—Criminal Proceedings. 


Skct. 1. —Introductory {g). 


1841. The law of libel hereinbefore set forth is, generally, 
applicable alike to civil actions and to criminal prosecutionB for 
defamatory libel. 


mstinctiou 
betveen 
oiviluid 
crimiaud law. 


I h) White V. AlelltH, A. 0. 151, per Tjord 11 iciutOiiELT., at p. 1U3. 

cj Hid., j<tr Loiil Watson, at p. IttT. 

d) JhmUyp Pnmmatie Tyre Co., f.Ul. v. .1 /hiV>j# Talbot (190f'i), 20 T. li. E. XS, 
where Walton, J., granted a final injuiictinu hul'ore any actual damage hud 
twen sustained and {ibid., np. SO, 90) B4iid that the view which the House of 
Lords took in IlViiis v. MeHin, supra, imi.'it be considoii'd in connection 
with the view which they took of the &cts. As to injunctions in the case of 
traile lilada, see further the cases cited in the earlier notes to pp. 784 et aeq., 
ante, many of which were actions on tho cose. As to ininuctiona gone- 
rally, seo title Injtjmction, Vol. XVll., pp. Iii7 rt seq., and in partjoular 
pp. 260, 261; as to iniimciious in connection with trade marks and patents, 
see titles Patsnts; Thabs Mabks, 'L'uAua Names ^vnu Desions. As to 
speeches or wiitings tending to defeat the ends of justice, see title Contempt 
OF CouBT, Attachment and Committal, Vol. VJL, pp. 2.s4rt aeq. 

(e) See title Eleotionb, Vol. XII., pji. 298, 299; Corrupt and Illegal 
Practices Prerention Act, 1895 (58 & 59 Viet. c. 40), s. 1. As to ezomptioD 
for reasonable beUof, and compotenco of defendant and the husband or wue of 
the defendant as witnesses, seo tbid.. s. 2. 

(/) See title Eleottonb, Vol. XTI., p. 540; compare kfunicinal Electiona 
Corrupt and Illegal Practices Act, 1911 (I & 2 Qoo?5, c. 7), s. 1 (3), As to a 
cassr where the Court of Appeal granted an interim order, see Bayley t. 
Edmunds, Byron and Marshall (1895},^ 11 T. L. E. 537, C. A. 

(jy) The object of Part VII. of this title is to set forth the law (chiefly 
statutory) whmh is specially applicable to criminal prosecutions lor defamatory 
^ibel witoout repeating at length tho general provisions of the law of libel 
which have l^en already discussed or the pracuce and procedure in criminal 
proceedings which have been dealt with in title Cbiminal Law and Froobdums, 
vol. IX., pp. 225 et seq. This part does not deal with obscene. blasphemouB or 
•editious fibels or contempts of court, or with offences under the Ooiruptand 
Illegal Praotices Act, 1895, or, indeed, with any offences other than defamatory 
libels. See, os to obscene libels, title Cbiminai. Law and Fboobddbe, Vol. 
IX., p. 538; as to the Obscene Publications Act, 1857 (20 ft 21 Viet. o. 83), 
a. 1, see titles Courts, Vol. IX, p. 79; Criminal liAW and Prooedube, 
Vol. IX., pp. 2£9, 310; and as to the indecent Advertisements-Act, 1889 (03 ft 53 

^. 1 ..- xvm. 2 B 
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Liuei. akd Slakjuer. 


Sect. 1. 
Intro- . 
doetoiy. 


Grimlnal U« 
defuBAtory 
Ulteluidito 
pnnlBhment. 

Btatatory 
limftatim of 
paniabment. 


. The following existing distinotions have been already indicated s— 
0) '^thisa complete defence to an action for,libel. Trnth 
never^|bjat common law, and truth alone is not.now> a defence to a 
proseHHwJor a.common law defamatory 
(2) FCnUcation to snpport au action for libefn^^ be pnlwcation 
to a third person. Pablication to the person deemed alone may 
support a criminal prosecution (t). 

j^d) The maxim respondeat superior applies e(|ually at common 
fimr to the publication of lil)e]s, whether they are the subject of civil 
actions or criminal proceedings. But the rigour of the common 
law rule has been relaxed by statute in tho caso of prosecutions for 
libel (X;). 

(4) It has bedn suggested that a married womau might sue her 
husband by action for a libel on her in her trade, as being for the 
protection and security of her separate estate. It has been decided 
that she is not entitled to institute criminal proceedings against her 
husband (2). 

Bbot. 2 .—Defamatory Libels and their Punishment. 

Sub-SbcT. 1 .—Misdmneanoura af Common Law. 

1342. The publication of a defamatory libel is a common law 
misdemeanour, and by the common law a person convicted thereof 
was liable to imprisonment for any period (without hard labour), and 
to a fine, or to either of those punishments (m). By a statutory 
provision, which came into force in 1343 (n) (which does not create 
a new offence or purport to give a definition (o) of an existing 
offence, but provides for the application to that which already was 
an offence at common law of the appropriate punishment on 


Viot. 0 .18), Bee tidesCoiTaTS,YoL IX.,p. 78: Obihinal Law and Pbouboube, 
Yol. TX- , pp. 303, 539. As to the distinotion between obscene libels and other 
libels in that it is by statute unneoessai-y to set out the obscene passages in the 
indictment, see tide Ceuchtad Law and PBOOBDinm, Yol. IX., pp. 339, 639, 
and p. 741, post. As to blasphemy, see title Criminai. Law and FBocbdure, 
Yol. IX., pp. 530 et aeq. As to seditious libels, see tide ihid., p. 460, and 
M. V. Ald^ (1909), 74 J. P. 55; as to libels on the Constitution, see tide 
OanciHAE. Law and Pbooedubb, Yol. DC., p. 463 ; on the Buooession to die 
Crown, ibfd., p. 464. As to contempt of court generally and its sunimary 
punishment, see title ComEUfT of Coubt, Attaohheht and OoHxrrrAii, 
YoL YU., pp. 279 et $eq., 307. As to the misdemeanour of contempt of oourt^ 
see tide CimciNAL Law Alto Pbocbdubb, YoL IX., pp. 461, 501 et «eg. As to 
the Corrupt and. lU^al Practices Act, 1895 (58 ft 59 Yiot. o. 40), ss. 1, III see 
tide EuBOiloire, Yd. XIL, pp. 298, 299, 540, and p. 737, ante. 

(A) See pp. 605 et esq,, 669, ante, and p. 743, poet. But the defendant is not 
gi^ty unoer die Libd Act, 1843 (6 ft 7 Yiet. c. 96), a 4, unless be knew the 
ubel to be false. Though be be i^uitted of dus, be may be convicted d 
eonunou law offence; see p. 739, poet. 

(#) See p. 608, ante, and note (r), p. 666, onte. 

A) See note ^), p. 055, ante, and pp. 741 et ee 7 . 2 ^poef. 

1) it. ▼. £onam (Lord Mayor) (1886), 16 <4. B. P. 772; and see p. 613, ante.* 
See Bao. Aw., tit. libel (0), end the authorities there cited; and see 
tide Obwiiui. Xiaw and Pbooeduss, Yol, IX., pp. 410,569. 

(n) Libel Act, 1848 (6 ft 7 Yict. c. 961. a 5. 

( 0 ) Ae tb the definit«m of libel and the respects in which an adiuuuble. libel 
fro^a'eixadnal'lfbel, see pp. #06 ft.ffy., ante. 



Fart VII. —Criminal PitocEEoiNns. 
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eonyiotion ol offence) (jp), it is enacted that any person ( 9 ) ^ho Baer. I. 
malidotiBly (f) publishes (s) any defamatory libel (a), Mng con> Defiunatoiy 
victed thereof^ wall be liable to a fine (b)^ or imprisonmec^^r both, Ubels and 
as the court may award, such imprisonment (wmch is uU^^nment their 
without hard labour) (c) not to exceed the term of one year, Punlahment. 


Sitb-Hect. 2 —Aggravated LtM. 

^ 1343. Any person who maliciously publishes any defamatory Af^-mted 
libel, knowing the same to be false, being convicted, shall be liable 
to be imprisoned (i.e., without hard labour) for any term not t^^’omqd. 
exceeding two years, and to pay such fine as the court may 
award (d). ■ 


1344. Before 1843 the indictment for the common law offence Conviotion st 
usually contained an avorment that the defendant published the common law 
libel “ knowing it to be false.” But this was not essential to the 
common law offence. Consequently the defendant could not set up tion^'‘kiiow> 
that he did not know tho libel to be false ns an answer to the 
charge. Now it is competent to the jury on an indictment for 
publishing a defamatory libel ” knowing tho same to be false ” to 
acquit the defendant of that portion of the charge which is statutory 
and convict him of the residue (e). 


(j>) S. y.Muntloio, [1895] 1 Q. B. 758, U. C. R, pr Jjord'RusSBl.l.orKlLLOWEN 
O.J., atp. 7GI. There the indictment charged the defendant with " unlawful W *’ 
publishing a defamatory libel, but omitted to aver that it wai published 
" malioiously.” It was held that at common law an averment of malice wam 
unnecesaary, and that the imhctment was good Soo also x*. 6CB, ante. Aa 
to alleging in the indictment an intent to provoke a breach of the peace, 
see note (^, p. 656, ante. 

{q) Thia includes a corporation which may ho fined; see title CoRroii VTXONS, 
Yol YIII., p. 391). As to eompames, tMO title Companies, YqI. Y.,p. 311. As 
to directors, see B. v. AVison (1888), 16 Cox, C C 559, C. C. R. Aa to capacity 
to commit enmo, see title Criminai. Law and Procediuie, Yol. IX., pp. 239 
el tea. As to newspapers, see pp. 744 et seq., jmt. 

(r) See note (p), supra. As to implied malice, see pp. 608, 685 et seq., ante 
As to express z^ire, see pp. 721 et seq., ante. As to the defence of absolute 
privilege, see pp. 677 et seq., ante. As to the defence of qualified or Gonditional 
privilege, see pp. 686 et aeo., ante. As to fair and accurate reporto, see pp. 694 
et eeq.t ante. As to the dmence of fair comment, seo pp. 699 et seq., ante. As 
to the defence of truth and public benefit, see pp. 670, 688 et seq., ante, and 
p. 743, p<uf. 

(e) As to pubhoation, seepp. 655 <4 seq , ante Thi publication need not be to a 
tbim person to support a ciiminal proaecutioii; see p. 650, ante. As to the 
miration of the rule letfionJiat vtpeiwr in the case of a cninwul prusecutian 
foi a libel," see the labd Act, 181.1 (6 7 \ ict. u. %), s. 7, and p. 741, post; 

see also p. 656, ante. 

{a) As to what is a defamatoi}' lilxd, see pp. 60C, bl s «f seq., ante. As to a hbel 
on a dead person, see note [h), p. bC6, ana p. 613, ante. As to libels on a dass, 
see p. 614, ante. Ae to timil libels lu registeied new^apors, see p. 745, poif. 
As to the Bpeolsl prooodnro in the case of ubels in newspapeis, see p. 744, port. 

(5) As to fines and as to reco^isances to keep the peace, see title Criminal 
tiAW AND pKooEDintE, Yol. IX., p. 412. As to fines'for trivial libels in 
newspapers, seep 745,/wsf As to unes on colorations, see note (u), supra. 

(t) See title Criiurai, Law and Procrdurr, Yol. IK., pp. 410, 4U. note(e). 

(a) label Act, 1843 ^6 A. 7 Vict. e. ^6), s. 4. As to i/ua., s. 5, see uote (ti) 
p. 73S, onfr. 

(j; Bou/tr 1 . ff (188H), 21 Q. B. B. 284. 
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Libeli and 
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Sxtortioii. 
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b^’s Act. 


Rij^nMtion. 

When infor¬ 
mation can 
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01.) By 
indictment. 


Sub-Seot. 3.—TJcrforfion. 

1345. If any person publishes (or threatens to publish) any libel 
upon any other person (or directly or indirectly threatens to print or 
publish, or directly or indirectly proposes to abstain from printing 
or publidiing, or directly or indirectly offers to prevent the printing 
or publishing of any matter (which does not necessarily mean 
libellous matter (/)) touching another person) with intent {g) to 
extort any money or security for money or any valuable thing 
from such or any person, or with intent to induce any person to 
confer or procure for any person any appointment or office of profit (/t) 
or trust, he is liable to be imprisoned, with or without hard labour, 
for any term nofr exceeding three years (i). 

Sect. 8. — Prosecution. 

Sub-Sect. 1 .—By Information, 

1346. Criminal proceedings by information ex officio by the 
King’s Attorney-General are almost obsolete (h). Informations by 
the master of the Crown Office in the case of libels are rarely granted. 
They are only granted in the case of libels at the suit of persons 
who are in some public office or position and not at the suit of 
private persons (Q. 

Sxtb-Seot. 2 .—By Indittmthi. * 

1347. The modem practice is to prosecute in the case of defa¬ 
matory libels by indictment (fn). 

(/J R, V. Cughlan (186S), 4 V. & 316, jxr Bra:uwell, B. As to vhat is 

insufficient evidence, see li. v. Yates (1SD3), 6 Cox, 0 0. 441. 

(g) As to -wliat is not evidence of intent to extort money, see R. v. Coyhian, 
eujTa, Bbamweu., B., withdraw tlie counc os to extortion from the 

1 ‘ury. As to the second count for lihel he directed tho jiu'v as to thn law, 
eaving them to apply it with his opinion that there was no lihel. The jury 
retniTied a verdict of not ^ilty. 

(A) See the address of PlCKrOEl>,_ J., to tho jury in R. v. Piaisted (1905»), 22 
Cox, 0. 0. 5, as to the inadmissibility of nvidonco ns to motive, and us to the 
question for the jury. 

(0 label Act, 1843 (6 & 7 Viet. c. 06), s. 3, which also provides that 
not^g therein is to alter or affect any law then in force in respect of the 
sending or deUveiy of threatening letters or writingB. See also title Cktmikal 
Law and Prockduius, Vol. IX., pp. 410, 411, 669, 668. As to extortion by 
threats, see title C'ltlMlNA]^ JiAW and PaocKDitBE, Yol. IX., pp. 664 vtaeq.; 
and see Ubid.^ p. 668. 

(A) See title Cmminal Law and Pboceduue, Vol. IX., p. .‘129, note (v)^ os 
to cases, see i6td. 

(Q /6td., p. 330; and see Short! on Informations, Mandumus and Prohibition 
there referred to. Since H. v. Lahowhere (1884), 12 Q. B. P. 320, which settled 
the modem practice, the usual procedure has been by indictinout. For recent 
instances of criminal information at the instance of justices, see R. v. Masters 
(1889), 6 T. L. B. 44; if. v. Jlusseil, Ex jKtrie Morris (1903), 93 L. T. 407. As to 
where an information will nut lie, see Ex parte LittUion {Postmistress) (1888), 
62J. P. 264. . e 

{rn) For tho general princiiilos relating to prcxseeilinpR proliitiinary to indict- 
luentrSee title UAlMtNAL Law and PjiOCiiDUAE, Yol. Ia., pp. 290 et sey. ; as 
to preliminary oxaraination hofore justices, see tAui., pp. 311 et sey.; as to 
Bviuenoe, s^o raid., p. 318. As to th(. nood (>f ubtiiining the ordor of a judge at 
^unUers Mfore eomraeUcing proci-cdinga against any proprietor, editor, or 



Part VII.— Criminal Proceedings. 


1348. Generally, there if no difference in substance between the Bnrr. s. . 
pleading in a statement of claim and an indictment for libel (n). As Prosecatiai. 
it is necessary in actions for libel or slander to set forth the actual 
words complained of in the statement of claim with proper inhu- betSSm”* 
endoes, so also it is necessary to do so in a,Ti indictment wWe words pleading and 
are of the essence of the offence (o). But it is no longer necessary i“^ctinent. 
to set out, in any indictment or other judicial proceeding, instituted 
against the publication of any obscene libel, the obscene passage, 
but it is sufficient to deposit the book, newspaper, or other docu¬ 
ments containing the alleged libel with the indictment or other 
judicial proceeding, together with particulars showing precisely by 
reference to pages, columns and lines in what part of the book, 
newspaper, or other document the alleged libel is to be found, 
and such particulars shall be deemed to form part of the record, 
and all proceedings may be taken thereon as though the 
passages complained of had been set out in the indictment or 
judicial proceeding ( p). 


person responsiblo for the publication of a novrS])aper ” for any libel published 
therein, boo p. 746, post; and see title ORtMTNAL Law and Pbocbdure, 
Vol. IX., pp. 293, 462, 631, 638. Xb to a (v)iirtof summary jurisdiction dis- 
nuBBin^^he^casm on heaniig achar^ against such persons for libels in “nows- 
papoiB." see p, 746, posf, and title CiUMiNATi Law and Pkocedtoe, Vol. IX., 
pp. 318, 320, 462. As to such a 001111: summarily convicting such ^lersons for 
trivial libels in iiowspapei's, seep. 745, post, .mil titles Oodbts, Vol. IX., p. 81 ; 
Criminal Law and Procedpue, Vol. IX., p. 269. As to what is not a 
sufficient reason for adjourning the inquiry m the case of libel, soo ibid^ 
p. 319. 

(n) As to indictments, see ihu/,, pp. 329 et seq. 

(o) rbiiL, p. iiSi). Soo also pp. 613, 645 cta»^c. 

(p) Law of Libel Ammidunmt Act, 1888 (.41 & 52 Viet. c. 61), s. 7. As 
to the necessary contents of indictments, dufectivo averments, and amendment, 
see title Criminal Law and Proc'EDUre, Vol. IX., pp. 334 et seq., 343, 344. 
As to pleading in civil nctious and criminal prosecutions for libels, see note (n), 
pp. G43,644,on<c,aud Cookv. f7oa5(l8l4),3M.(feS. 110.perLordELLENBOROUGii, 
('.J., »tpp. 113,114,116 ; Neieton ▼. Slubba (1685), 2 Show. 436; SacheverdPs [Dr.) 
Citae (1710), 15 State Tr. 1,466,467; Solomon v. Lawson (1816), 8 Q. B. 823,839; 
Ueymann v. R . (1878), L. B. 8 Q. B. 102, per Blaokbdkn, J., atp. 105; und the 
conclusion of Bramwell, L.J., after reviewing tho.se authorities in Bradiaugh v. 
R. (1678), 3 Q. B. D. 607, 0. A., to the effect that " where words constitute the 
offence, they must bo stated in the indictment; and the authorities distinctly 
show that when a defamatory libol is complumod of . . ._ it must be stated in 
the indictment.’* As to the possible need of grea^*r .stringency in forming an 
indictment than in pleading nstutomont of claim in libel, see we judgment of 
BRiArwELL, Tj-J., in liradlaygh y. R., supra, and the ^ses cited there and in 
note (n), p. 643, mite. The principles are tlio same in either case. Bradhvijk v. 
R., supra, though no longer an authority ns to obsuciio libels, is an authority os 
to other libels. As to ever}' libel or alloged libel boing an offence within the 
Vexatious rndiutmehts Act, 1869 (22 & 23 Viet. c. 17). see the Newspaper 
label and Ilogistratiou Act, 1881 (44 & 46 Viet. c. 60), s. H; and see title 
Criminal Law and Pbocedpbe, Vol. IX., p. 331. As to the Vexatious Indict¬ 
ments Act, 1859 (22 & 23 Viet. o. 17), see title ClUMiN/iL IjAW and Proobdiibr, 
Vol. IX., pp. 31jS, note ((/), 320. 329, 331 et uq., 417 (coits). As to trial of 
indiciiiients, see ihid., pp. 351 et seq. As to the geiiei ul rules pf evidence, see 
title Kvidknuk, Vol. Xul., pp. 415 (ttvq. As to the Newspaper Libol and 
Registration Act, 1881 (44 A 4.'i Viet. c. 60), s. 6, see nitto (f), p. 745, post. It ia 
a rule of prudence luthui- tli.in law that retpiires more strhigeut proof in 
criminal tbiiii in civil ensns. As to this, soo title Criminal liAw and Pro^ 
oitivJiE, Yol. TX., p. 377, note (/), and the casea tiiere <ated. Tha Ijrw of label 
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Sbot. 4.-— amicable to Crimmai Proceedmgi, 
Sxns-SEOT. 1 .—In General . 

1349. The Libel Aefc, 1792 iq), is intituled an Act to remoye 
doubts respecting the functions of juries in cases of libel. It recites 
that doubts had arisen whether on the trial of an indictment or infor¬ 
mation for the making or publishing any libel, where an issue or 
issues were joined between the King and the defendant on the plea 
of not guilty pleaded, it was competent to the jury to give their 
verdict upon the whole matter in issue, and it was therefore 
enacted that, on ^very such trial, the jury may give a general verdict 
of guilty or not guilty upon idie whole matter put in issue upon such 
indictment or information, and shall not be required or directed by 
the court or judge before whom such indictment or information 
shall be tried to find the defendant guilty merely on the proof of 
the publication by him of the paper charged to be a libel and of 
the sense ascribed to the same in such indictment or information (r). 
This is subject to the proviso that— 

(1) On every such trial the court or judge before whom such 
indictment or information shall be tried shall, according to their 
or his discretion, give their or his opinion and directions to the 
jury on the matter in issue in like manner as in othei; criminal 
cases (s); 

(2) Nothing in the Act shall extend or be construed to extend 
to prevent the jury from finding a special verdict, in their dis¬ 
cretion, as in other criminal cases (a) ; 

(8) In case the jury shall find the defendant guilty it shall 
be lawful for him to move in arrest of judgment on such ground 
and in such manner as by law he might have done before the 
passing of the Act {b). 

1360. The Libel Act, 1792(9), is in terms confined to criminal 
proceedings. But it is declaratory of the common law as to the 
functions of the court and jury in actions and prosecutions for libel. 
Both in actions and prosecutions for libel the judge may withdraw 
the case from the jury if in his opinion the libel properly construed 
is not defamatory. The jury may always find a general verdict for 
the defendant, even though in the opinion of the judge the words 
are defamatory. If the defendant can get either the court or the 


Atoendment Act, 188K (51 & 52 V'iot. c. 64), b. 9, as to tho competeno# of 
husband or vifo of u defendant to give evidence in a prosecution for a Ubel, 
is of no praotioal importance since the Criminal Evidence Act, 1898 (61 & 62 
Tict. 0 . 86); see tiue Ckimimaj. Law ANi> rAOUEDUBE, Vol. jlX., pp. 317, 
402 et aeq.. 405, 407. Am to a])peals, see ibid,, pp. 432 ft tfq. ; as to costs, see 
ibid,, pp. 445 d aeq. 

(g) 32 Qeo. 3, o. 60. known as " Eox’s Libel Act.” See tifie Obtuihal Law 
A im Pkoceduba LX., pp. 369,463. 

(r) Iiibel Act, 1792 (82 Ceo. 3, o. 60), s. 1. . 

(4T Ibid., 8. 2. Aa to judge's summing up, see title Orimikai. Law Aim 
PHOCBlWltK, Vdl. T2t.t pi. 

(a) Libel Act. 1792 (M Gao. 3, c. 60), s. 3. As to apocud venlicts, see title 
-C(U1UVA1«J^W; Aim 'FAOUKUUBE, Voi. IX., p. 374. 

Qeo. 3; o. 60), s. 4. Ae to arrest of judgment, seetifie 
Okmivax Law To). IX.,. p. 375. • 



Pabt VIL—Criminal Phocxedinos. 


jury to be in hia favour, he succeeds. The prosecutor cannot 
succeed unless he gets both the court and the jury to decide for 
hixn(c). 

1351. The Libel Act, 1843 (d), provides that— 

_ (1) On the trial of any indictment or information for a defamatory 
libel, the defendant having pleaded such plea as is hereinafter 
mentioned, the truth of the matters charged may be inquired into, 
but does not amount to a defence, unless it was for the public 
benefit that the matters charged should be published. 

(2) To entitle the defendant to give evidence of the truth of such 
matters charged as a defence, it is necessary for the defendant in 
pleading to the indictment or information to allegS the truth of the 
said matters charged in the manner at the dale of'the Ackie) 
required in pleading a justilication to an action for defamation (/); 
and further to allege that it was for the public benefit that the said 
matters charged should be published, and the particular fact or 
facts by reason whereof it was for the public benefit that the said 
matters charged should be published. 

(3) The prosecutor is at liberty to reply generally to the plea, 
denying the whole thereof. 

(4) If after such plea the defendant is convicted, the court may, 
in pronouncing sentence, consider whether the guilt of the defendant 
is aggravated or mitigated by such plea and by the evidence given 
to prove or disprove it. 

(6) The irulli of the matters charged in the alleged libel com¬ 
plained of cannot in any case bo inquired into without such plea 
of justification. 

(6) It is competent to the defendant in addition to such plea to 
plead “ not guilty.” 

(7) Nothing in the Act (e) takes away or prejudices any defence 
under the plea of not guilty which it was at the date of the 
Act(e) competent to the dofendaut to make under such plea to 
any action or indictment or information for defamatory words or 
libel (9). 


(e) Capital and Couniiea Bank v. Hanty (1S82), 7 Anp. Cu. 741, per Lord 
BiAOKBiniN, at ^ 776. Aa to the history, and as to tno Libel Act, 1792 (32 
Qeo. 3, c. 60), b^g declaratory, see the judgment from which the words in the 
text are quot^. See also pp. 652, 654, ante. 

(d) 6 & 7 Yiot. c. 96 (known aa ** Lord Campbell^ Act **), & 6; and see title 
OKMOKAXi Law Aim Pbocedubs. Yol. IX., p. 318. The Libel Act, 1843 (6 & 7 
Viet. c. 96), SB. 1, 2, relate only to actions. As to iUd., s. 3 (extortion), see title 
Obiminai. Law akd Pboceduee, Yol. IX., pp. 410, note (d), 569, 668, and 
p. 740, ante. As to the Libel Act, 1843 (6 & 7 Yict. c. 69), s. 4 (aggravated 
defamatory libel), see title Cbiminal Iiaw Aim Fhocbdubb, Yol. IX., p. 569, 
and p. 739, ante). Aato Libel Act, 1843 (6 ds 7 Yiot. o. 6^,_e. 5 (defoma- 
tory end its p uniahm ent), see p. 788, ante. As to the Libel Act, 1848 
(6 & 7 Yict c. 69), 88. 6, 7, see the text, tnjhi, and title Oeuonax JjAW 
um Fboobdubx, Yol. IX., pp. 235, 355. The libel Act^ 1843 (6 & 7 
0 .96), s. 8 (oa to costs), is repealed; see Oosts in Qriminal Chsea Act, 1908 
(8 mw. 7, 0 .15), and title Gbimutal Law a^ Pbooedubb, VoL IX., pp. 445 

^6 A 7 Yiot c. 96; the date of the Act is 24th August, < 

(/) Seep.. 869, ante. . f ' ■ 

(f) libel Act, 1843 (6 & 7 Yict. c. 96), s. 6. . > 
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1362. Tt was no answer to oriminal proceodings for libel that tbe 
libel Wits true or that the defoniiaiit did not know it to be false. 
The Libel Aet, 1843 (h), enables ii'iith and the public boiieiit to be 
pleaded as an answer to a criminal prosecution for libel; bat truth 
by itself is still no answer (i). 

1353. Whenever on the trial of any indictment or information for 
the publication of a libel, under the plea of not guilty, evidence 
has been given which establishes a jirusumptivo case of pnblication 
against tho defendant by the act of any other person by his 
authority, it is competent to the defendant to prove that such 
publication was made without his authority, consent, or knowledge, 
and that it did‘not arise from want of duo care or caution on his 
part (A:). 


(ill.) Quarter 1354. The publication of a defamatory libel is an offence not 

Sessions triable at quarter sessions (1). 

Act, 1842. 

Sub-Seot. 2.— Newttpnjiera. 

r ^ V 1355. A court of summary jurisdiction, on tho hearing o f a charge 

pape^Libcl against a proprietor (»i), publisher (j*), or editor, or any person (o) 
nndJicgisirn- responsible for the publication of a newspaper (p) for a libel 

Hon Act, published therein, may receive evidence as to the publication being 
1881. 


(h) 6 & 7 Viet. e. 96. 

(i) As to the reasou of the dilXorence between actions and proseeutious lor 
libel in this respect, see pp. 60d, 60G, anle. jhi to prosocutions for the i)ul>lication 
of a defamatory liliel “ knowing the stnno to he false,” see Jiibol Act, 1843 
(6 & 7 Viet, c, 96), B. 4, and p. 739, anfr. 

{k) Libel Act, 1843'(6 & 7 Viet. o. 96], s. 7. As to rospousibillty for publica¬ 
tion, see note (j), p. 655, ante, and title CaiMiirAT. Law aed Pkuokduiie. 
Yol. IX., p. 235. 

{1) Quarter tiossions Aet, 1812(5 & 6 Viet. c. 08), s. 1. Seo title Obxmikai, 
Law and Peooedure, Vol. IX., p. 459, note (»)■ As to courts of Quarter 
Sessions, seo title MAOisriiATES. 

(m) Ab to tho dehuition of a ” proprietor,” boo Newspaper Libel and Eegistm. 
tion Act, 1881 (44 & 45 Viet. o. 60), s. 1. 

(n) As to printers, see 2Z.v.Ai/Mm (1888), IGCox.G.C. 559,0. C.R Tho whole 

court was there of opinion that the Newspaper Libel and ItegistruUun Act, 1881 
(44 & 45 Viet. c. 60), s. 3, did not authorise the granting of a iiat by tho public 
prosecutor in respfwt of the printer, and, that, as there was no evidenco that 
the directors of the company who printed the paper (assuming a prosecution 
could lie against them in any case), sold and delivered anything but the bulk ol 
each issue ol the paper to the proprietors, or knew or saw the contents of the 
paper which contained the Mbel, either before or after its publication, the con¬ 
viction could not he supported. y, 

(o) Compare title CofYBiQHT and Litebaby FbopebitEi Vol. VIU., p. 148. 
Bote (/). 

(p) '‘Newspaper" meiuis “any paper containing public news, intolligenoe. 

or ooouxzences, or any remarks or ooserrations therein juinted for sale, and 
publiriied in England or Ireland peiiodicslly, or in ports or numbers at intervals 
not exceeding twenty>8ix days between the publication of any two such papers, 
ports or nuzabets. Also any paper printed in order to be dispersed, and made 
public weekly or oftener, or at intervals not exceeding twenty-six days, oonti^- 
mg only or piinoi^ily adTertisemento" (Newspaper libel and Eegutration 
A^ 1881 (44 ft‘45 Viot. o. 60), s. 1). In the construction of the Taw ol libel 
Amendment Act, 1888 (51 & 52 Viet. c. 64), the word “newspaper" has the 
same de^tiop as in the Newspaper libel and Begistration Act, 1881 (44 & 45 
Tte^. .e. 60)'i and «ni tittles Copybioht and Litbbaby FBOPBBrr. Yol YllL, 
p. 147 ; Fuss AND Fknrmro. ^ 
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for the public benefit, and as to the matters charged in the libel San. i. 
being true, and as to the report being fair and accurate, and Statotei 
published without malice, and as to any matter which under any appUciAIe 
Act, or otherwise, might be given in evidence by way of defence by to Criminal 
the person charged on his trial on indictment, and the court, if of Pwceed- 
opinion after hearing such evidence that there is a strong or 
probable presumption that the jury on the trial would acquit the DiamisHa ot 
person charged, may dismiss the charge ( 9 ). chaige. 


1356. If a court of summaij jurisdiction (r), upon the hearing Bammary 
of a charge against a proprietor, publisher, or editor, or any conviction 
person responsible for the publication of a newspaper («) for a libel 
published therein, is of opinion that, though the person charged is 

shown to have been guilty, the libel was of a trivial character, and Tiivial libels. 

that the offence may be adequately punished by the fine mentioned 

below, the court must cause the charge to be reduced into writing 

and read to the person charged and then address a question to him 

to the following effect: “ Do you desire to be tried by a jury or do 

you consent to the case being dealt with summarily ?” and, if such 

person assents to the case being dealt with summarily, the court 

may summarily convict him and adjudge him to pay a fine not 

exceeding £50 (t). 

1357. A fair and accurate report in any newspaper (a) of pro- (li.) Law of 
ceedings publicly heard before any court exercising judicial autho- ^>'*1 
rity, if published contemporaneously with such proceedings, is 
privileged, provided that nothing is published of a blasphemous Beporu of 
or indecent matter (v). This provision applies to actions as well judicial 

as to prosecutions (a). proceedings 


(j) Newspaper Tibel and Ee^istration Act, 1881 (44 & 4d Viet. c. 60), a. i; 
act) title Criminal I^aw and Ekocedukk, Vol. IX., pp. 318, 320, 462. As to 
the coiuinon law, see ibid., p. 31S. Truth is no defence oy itself to a prosecution 
for a common law libel or a prosecution imder the Libm Act, 1843 (6 & 7 Yicl. 
c. 96), a. 5. Aa to aggravated libels published with knowledge that they wore 
false, see ibid., a. 4, and p. 737, aute. 

(r) As to courts of summary jui’isdictiou, see title Maoistkatrs. 

(a) See note (p), p. 744, ante. 

(<) Newspaper Libel and Eegistratiou Act, 1881 (44 & 45 Viet. c. 60), s. 6; 
see titles Cohets, Vol. IX., p. 81; CKmmAi. Law and L'hoceduke, VoL IX., 
p. 2G8, note ( 0 ). By the Newspaper Libel and llogistration Act, 1881 (44 & 4o 
c. 60), a. 5, the Summary Jurisdiction Act,*1879 (42 & 43 Viet. c. 40), 
B. 21, shall, BO far as is consistent with the tenor theroof, apply to every such 
proceeding aa if it were enacted by tho Newspaper Libel and liegistratiou Act, 
1881 (44 & 45 Viet. c. 60), and extended to Ireland, and os if the Summary 
Juiisdictiou Auto wore therein referred to instead of the Summary Jurisdiction 
Act, 1848 (11 & 12 Viet. c. 43). As to proof (»f entries in or extracts from the 
register of newspaper pruprietoi's and as to registraiioa generally, see titles 
CovxwioHT and Lixkuaux BaorEETY, VoL VIII., p. 151; Evidence, 
Vol. Xlll., p. 474 ; Peesb and PiiiNTiNa. 

« (k) As to newspi^Ts, see note(p), p. 744, ante. , 

(v) TiSW of Libel Amendment Act, 18S8 (51 & 52 Vict. o. 64), s, 3; and see 
title Okiminad Law and PkouEuuke. Vol. IX., p. 538.^ The pi'iivisiou is 
iit addition to the coiumou law privilege. As to quuUliod or oouditiuual 
privilege, see p. 677, uate. As to absolute privilege, see p,^ 635, ante. As to 
tepurto of parliamentary pruoeodiuga, see p. 683, unfa ' 

(b) Bw pp. 604 et »ej., onto. 
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1358. Fair and aceni^te reports published in wy newspaper (h) 
ol the proceedings of a public meeting are also privilemd (c). This 
provision applies to actions as well as to prosecutions {d), 

1359> Ko criminal prosecution may be commenced against any 
proprietor, publisher, editor, or any person responsible for the 
publication of a newspaper (b) for any libel published therein without 
the order of a judge at chambers. The application for such order 
must be made on notice to the person accused, who must have an 
opportunity of being heard against the application (e). No appeal 
lies from the order of the judge allowing a prosecution (/). 


fZ)) As to newRpapsrs, see note (p), p. 744, ante. 

(e) Law of Xiitiel Amen^cnt A^, 1888 (61 & 52 Yict. a 64), s.4. See p. 698, 
unto, where the provision is also referred to; and see title Crihinat. Law and 
I^OOEDURE, Yol. IX., p. 538. 

(d) See p. 698. anfi>. 

(e) Law of libel Amendment Act, 1888 (51 A 52 Yict. c. 64), s. 8; see title 
Cbimivai. Law and Procedure, Yol. IX., pp. 293,463, 531, 539. In Fate$ v. 
Jt. (1885), 14 Q. P. D. 648, G. A. (decided under the Newspaper Libel and 
Begistraaon Act, 1881 (44 & 45 Yict. c. 60), s. 3, now repealed and substituted 
by the Law of liW Amendment Act, 1888 (51 & 52 Yict. o. 64), s. 8), it was 
held that the repealed provision did not apply to a criminal information for 
libel filed by order of the court. 

(/) Ihi parte Pulbrook. [1892] 1 Q. B. 86; see the cases there cited, the 
Judicature Act, 1873 (36 & 37 Yict. o. 66), s. 50, and B. 8. C., Ord. ^ 
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abatement, duty, of, in zeapect of refteshmenl housee Ucepaed to mU foreign 

wines, 93 

on six-duy or early closing licence, 91, 92, 
account stated, binding where part a spirit account. 172 
adjourned general annual licensing meeting, procedure as to, 22 

licensing meetings limit of hearing of application to, 23 
adjournment, application for renewal, of, powers of licensing jnstices as to, 45 

transfer, of, power of justices as to, 38 
general auiiual licensing meeting, of, power of jusUcea as to, 22 
notice of, right of licensee to, 45 

statutory, when notice of objection necessary after, 46 
adininistiatocs, continuation of sale by, on death of Ucensee, 49, 50 
agent, sale by, awav from licensed premises with knowledge of licensee, lia- 
, biliby. 111 

of unlicensed principal, liability, 110 
aggrieved person, who is an, 79 

alteration, licensed picmiscs, of, appeal against order dixeciang, 78 

consent required to, 33 
effect on application for renewal, 64 
nature of, which may be ordered, 31 
no order on transfer of licence, 31 
power of justices to order, on application 
for renewal, 33 
question of identity on, 32 
when justices may order, 33, 34 
ancient towns, the two, licensing authoiity in, 35 

annual value, cominuuicatioii of dwelling-house with shop, effect on, 58 
conditions us to, 67, 68 
exemptions as to, in case of renewal, 68 
exemption of railway refreshment rooms in respect of, 60 

where justices’ licence attached prior to 10th August, 
1872...60 

g rant of excise wine licence os affecting, 68 
ow ascertained, 61, 62 
in respeot of beer or eider off-licence, 61 
off-licences not affected by, 60 
qualification of premises for an on-licence, 69, 60 
what is the, 61 

where beer or cider licence applied fcff, 60 
appeal against, alterations, order dlxecttog, 78 

conviction, grant of temporary licence pending, 49 

under Habitual Drunkards Act, 18<9, procedure, 
167. 

the Linanaing Act aud Refreshment Housoi 
Act, 1860...167 

amount of compensation, as to, costs, 76 
authority to sw peodinc, 47 

costs of, power of generu or quarter sessioDA as to, 88, 84 
decision of licensing autbotlties, from, in what faaes, 78 
disqualification of justices on, 81 ■ 

dutiea and powers of quarter sessions on bearing of, 82, 88 
Bigh Court, firom, when leave omst be obtai)|^^. 
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appelliutl, duly of, to enloj: into reeognisanc&i on appeal, 80, 81 
notice of appeal by, prucc-duro, 79, 80 
appJicsint, absence of, at hearing, power of licensing josticos on, 13, 43 
opposition, when not. cntiUi'd to notice of, 44 
rciTioval of justice.!* licence, for, status of, 26 
application, cunnrnial ion of licence, for, when may be beard, 02 
e.x<usu licence, for, procedure os to, notice of, 39 
giant of justices' licence, lor, heuri'ig of evidence on, 36, 37 
iiotiec of, for justices* licence, procedure as to, 39, 40 
bcrvice of, 40, 41 

ordinary removal, for, notice required on, 41 
power of Justices to regulate time for repcatial, 30 
-jirovisionai, for ordiniu'y removal, notice required ini, 43 
Tcnewol, for, when no notice of objection nc'CCH.sary, 16 
or transfer, for, proeediirc on objection to, .S7 
second, for licence, practice relating to, 40 

transfer, for, when refusal no b.ar to biibscquent applicants, 
29 

appropriation of payment to spirit account, 171, 172 
arrest, powers under the Spirits Act, 1880...116 

assignment, n«'W tenant, to, before expiration of licence, power of justices. 
28,29 

auctioneers, extent of licence of, under KxcLse Licences Act, 1825. .21 
ball, Tight of licensee under occasional licence in r&spcci of a, 9K 
beer, annu^ value of premises where licence to sell applied for, GO 
brewer of, renewal of licence of, 10 

definition of, 6 * 

oif-liccuce, rights of licensee under, 14 
when may be taken out, 14 
on-licence, grant ana effect of, 13 

payment for, irrecoverable when consumed on the promises and credit 
given, 172 

recovery of price of, when for purposes of resale, 172 
Beerhouse Acts, the, provisions of, for iiiduiseincnt of licence on death of 
licensee, 20 

beerhouse licence, meaning of, 8 

old, interruption in cxiistence of, effect of, C6 
what is, 66 
meaning of, 8 

Betting Act, 1863, liability of licensee under, 139 
bias, when justices disqualified by, 64 

Ijill of exchange, illegality of, when given m payment lor spirits, 171 
black beer, licence not required os to, 16 
“ black list," provisions relating to, 167, 168 
bond fide traveller, meaning or, 94 

person who may be, 94, 96 

borough, conversion into couniy borough, effect on payment of compensation 
charge, 73 

licensing autbofities in a, 34 

committee, kow appointed, 85 

bouDdaries, licensed premises, power of justices on renewal to iircscribo, 33 
brewer, beer for sale, renewu of licence of, 10 

other than for sale, renewal of licence of, 10 
when a “brewer for sale,** 11 
duty of, to provide weights and scales, 144 
liability of, for concealing worts, 144 

not keeping and entering up brewing book, 141 
In reraect of marking vessels and rooms, 114 
offences by, brewfiog otherwise than tor sale, 146 
brewny, power fit officers os to entry upon, 133, 134 
right of ezeigd fffilcer to enter upon, 145 
brewing, contravenkig provisions relating to operation of, penalty, 144 
without licence, liability, 11 
British Spirits, definition of, 6 

. . wines,'ntahufactiqper** licence necessary in respect of, 11 
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brollu'1, IiabillLy of llceuBco for pcriuidiii}' prctiiLiCs to be utfcd as, penally, 
I3H 

bub, liability of distilier aa to use of, IDO 

burden of proof aa to coatojner being a bond fide traveller, upon whom lying, 
128 

Cambridge University, right of Chancellor of, to grant licence for sale of wine, 9 
canteens, bow regulated, 106 
casks, grogging, offence of, 156 

marking, provision tor, 153 

provision for vailing, blending, racking, and marking, 153 
stowage of distiller’s, provision for, 163 
certificate book, provisions for keeping, 155 
certiorari, excise lieencu, no power to set aside by, 86 

when may issue in respect of justices’ licence. 86 
character, refusal oC licence on ground of, limit o£*]asticcs’ discretion, 61 
chemists, spirit licence not required by, 16 

chief constable, when costs of, on appeal, not payable out ot borough fund, 13, 

8.'j 

children, allowing on Licensed premises, penalty, 123 

liability of persons sending, to licensed premises, 132 
sale to, in City oC London, provisions relating to, 123 

knowledge of licensee necessary to conviction, 123 
liability of licensee in respect of, 121, 123 
Christmas Day, closing hours on, 89 

cider, annual value of premises where licence to sell applied fox, GO 
definition of, G 

off-licence, provisions relating to, 16 
on-licence, when may be taken out, 13 
cizgiuo purls, licensing authorities in, 35 

City of Loudon, ai lowing persona of ill repute to resort to refreshment honsi' In, 
penalty, 138 

as a county borough for licensing purposes, 31 
licensing district, 23 

privileges of the Corajiany of Vintners as to sale of wines, 
9, JO 

provisions relating to sale to children in, 123 
clerk, justices’, fees payable on a|mlications relating to justices’ licence, 88 
nature of disqualification of, 54 
of the peace, duty of, as to certificate of conviction, 55 
closing hours, being found on licensed premises during, penalty, 142, 113 
Christmas Day and Good Friday, on, 89 

entertainment of friends during, right of licensee as to, 125, 136 

infringement of, by Uernsee, penalty, 124, 125 

keeping open during, what will amount to evhlcnce of, 127 

metropolis, for retail luwnsed premises in, 88 

opening of lieensed shops during, what will amount to, 137 

power of licensing justices to vary, 89 

refreshment boose, for, lieensed to sell foreign wine, 93 

not licensed for sale of intoxicating 
liquor, 92 

retail licensed premises, of, in and outside towns, 88, 89 
theatre^ for sale ot intoxicating liquors in, 107 
Wales, for sole by retail in, 9o 

commusionera of excise, duty of, as to delivery of licences, 17 
compensation, amount of, bow arrived at, 75, 76 

determined on disagreement, 76 
application of, 76, 77 

authority, appointment of additional borough justices on, 69, 70 
borrowing powers of, 73 
dcl^ation ot powers of, 69 
division of Strea of, lato districts, 69 

counties for purpose of executing powers 
of, 69 > 

duty of, to make returns, 77 . 
evidence taken before, 70, 71 
expenses of, how to be paid, 74 

licence upon whieb charge cansofe be impoced hjt, 79 
power of, to make rules governing ita ptccedure, 9^-^ 
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pr<icedixi« cif, 70 

provision £ar consul IsUuu widi licensing justices, 70, 
71 

stntomeui in licence where applioaticai referred to^ 
37 

when justices cuiiuot refer s^pUcatioo for renewal 
to, 16 

may refer old on-lioenoe to, 67 

efaarge, conversion ef boroueh into county borough between 
imposition and coUccUon of, effect of, 73 
provision for collection of, 73 
rate of, in respect of hotels, 72 
charges, scale of, 71, 72 
costs of appeal as to amount of, 76 
fund, mau^omeut of, 73 

provision for formation of, 71 
reference of question of, to county court, provision for. 77 
compounder, spirit, rouowal of licence of, lU 

conditional grant, liconce, of, extent to which licensing justices may make, 67, 

lichee to be given up on quitting premises, effect of, 30 
oouGlrmation, licence, notice xequixod on application fox, 41 

when required, 60 

order of, not on terms of provisional grant, effect of, 31 
of provisional grant, when valid, SO, 31 
couHrmiug authority, application to, I'^cn may be heard, 52 

in boroughs, 51 
counties, 60, 61 

number to form a quorum, 61 * 

procedure of, 52 

variation of conditions of ou-lh:ence bv, 61, 62 
constable, extent of right of entry of, to licensed premises, 13^, 133 t 

offences by licensee in respect of, 134, 135 
refusing admission to licensed premises, penalty, 132 
right of, to enter refreshment house, 133 
couvieted person, extent of disqualification of, 66 
conviction, disqualification of persons to bold licence on, 64, 65 
duty of clerk of licensing justices as to, 103 
peace as to certificate of, 65 
grant of temporary licence pending appeal against, 49 
how proved, 66 
liability for sale after, 114 

uotioe of, provision for service on owner of licensed nrcmiscs. 

108, 104 ' 

second, disqualification of premises on account of, 59 
when a disqusdification, 66, 67 

under lilcenaing ‘(GonsoUdation) Act, 1910, time within which 
can be received in evidence, 168, 169 
** corked,” meaning of, 122 

corked vessels, sale to children in, exception as to, 122 
coats allowed to justices instruetiDg solicitor on lioeuaing appeals, 84 
appeal, on, as to amountf of compensation, 76 

juxis^ction of court of quarter sessions, 84 
uconsing justices, of, provision for, 84 
power of sacral at quarter sessions as to, 83, 84 
provisfoa lor taxation of, 85 
application for licence, on, justices no power as to, 38 
power of confirming authority as to, 63 
when recognisances of appellant may be estreated for, 80, 81 
oounty, lioensing anthoritiea for a, 34 

include in term, under the Licensing Consolidation Act, 
X910eae93 ^ 

county court, ptovitidu for reference of question of omnpeosaiion to, 77 
• eourt of Btunmaafy jurisdietion, powers of, on altezatloa of premises without 
consent, 88 ' ' * 

• Woensee tnider the frevention dt Oximes Act, 185, 186 

a, Wght of,' to lendMjUoenslng proceedings by eerHorarit 169 

V ^ ^i«* I , I'rV ,‘ 
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onatom, local, clowns b<nm not affected bjr, 89 

customa waxehonse xeceipt^ prodtiction of falne, penalty, 153 

dead person, grant of licence to execntora in name of. InTalldlty of. 67 

dealers’ licence, wholesale, dnraticm of, 20 ' 

what is anthoriaed by, 11, 12 
when to be taken ont, 11 

death, habitnal drunkard, of, in retreat, provision for certificate, 165, 


holder of justices’ licence, of. eontinuatian of sale on, 49, 60 
licensee without representatiye, of, rights of new tenant, 28 
declaration, distiller, by, as to worts, 149, 150 

at end of brewing period,- 150 

justices, by, as to fi.nality of order of confirmation of proylsional 
grant, when made, SO, 31 

deductions, rcu^ from, in respect of compensation charge, scale, 74 

nature and effect of, 76 

right of licence-holder to make, in rrspivib of com¬ 
pensation charge, 74 

dinner, public, right of licensee under occasional licence in respect of, 98 
disorderly bouse, liability of licensee as to keeping, 186, 137 
disqualification, conriction of person as a, 54, 65 

extent of, of convicted person, 56 
justices, of, 63 

no objection to grant of licence, 51 
second conviction, when a, 66, 57 
premises, of, 67, 68 

provision for notice to owner, 69 
second conviction, wben a, 66, 67 
• sheriff's officer, of, to hold licence, 64 

disqualified justice, liability of, to penalty, 63, 54 
persons as licence-holderB, 66 

premises, invalidity of jnstices’ lieenue granted in respect of, f>9 
distillation, power of proper officer to teat quantity of spirits by, 131 
distiller, commencement of basiness by, notice required on, 149 
duty of, to make return at end of distilling period, ISO 
fittings of, offences relating to, 148 
grant of dealer's licence to, provision as to, 153 
hours between which must cease to manitfuclnre, 149 
liability of, as to use of yeast or bub, 160 
material from which he may distil, 148 
notice of brewing or mashing required from, 149 
premises of, provision as to position, 147 
renewal of licence of, 10 
vessels of, notice as to alteration of, 147 
distiller's warehouse, meanly of, 162 

provision for accommodation of officer in, 161 
distillery, position of, provialons relating to, 147 
druggists, spirit lioenoe not reqnired by, 16 

clriiuk ami disorderly in public place, liability of persons found, 110, 141 
refreshment house, in, penalty, 142 
drunkard, habitual. See habitnal drunkard, 
drunken person, proenring drink fat, pe.na\|.y, 119 
sale of pistol to, Mnalty, 144 

to, liability of licensee in respert of, 118, 119 
drunkenness, penuitUng, offence and penalty, 117, 118 

on licensed preiuises, procedure on ebargo, 119 

what eiinstitiitcs, IIS 

duty, abatement of, on .-.I'c-day nr early closing licence, 91, 02 

where reCrisliineub house licensed to sell foreign wines, 
93 

issue of llceuct'S by comiulssiooers of oxeis«! on payment of, 17 
early closing licence, right of applicant as to, 91 
ciceUUent, powei- of licensee \vhen custuiunr distffderly, Itl 
election offences, provision for entry of, on ri^Utcr oft licences, 10» 
election, illegality of use of licenaed pi^Kuse.s in oonneciion with, 14i9 
escape, inebriate, of, 17U 

evidence, application for lleenee, on, practice as to.'lM|Ufiug,i86t':4m<< . 

Gonfimiing uiithorlty, l»efor<s oqfenjre nf,‘ -i ’ 
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ttvidmoe, keeping open licenced premises during eloBlng hoars, what will 
amount to, 126, 127 

nature off, admis^ble before justices ac to character, 64 
before compensation authoritjy, 70, 71 
regictex of licences as, 104 
user of licensed premises sc a brothel, of, 138 
ezeise duties, xnanagemeut of, 17 

licence, authorities no discretion as to issue of, 63 
by whom granted, 17 

duty of holdez of, to afiSx name to premises, ISO 
effect when becoming void, 114 
extent of application of, 21 
form of, 104 

grant in respect of passenger ships, procedure, lOu, 106 
* railway restaurant cars, 106 

theatres, 106, 107 

indorsement of, on grant of protection order, 47 
justices’ licence a condition precedent to, 116 
when not required to obtain, IS 
manufoetarer’s, duration of, 20 
no power to set aside by eeriiorati, 86 
occasional, powers to grant to innkeepers, 98 
penalty on contravening provisions of, 114, 117 
Wninsnlar wax privileges no exemption to, 116 
procedure as to notice of application for, 30 
production of, penalty on refusing, 120 
rights of holder of authorised canteen under, 106 
sale by retail without, penalties, 113 
when no defence to sale without justices’ licence, 109 . 

licences, classes of, 10 

provision for keeping register of, 101, 102 
Excise Licences Act, 1826, extent of auctioneers’ and maltsters’ licence under, 
21 


excise oflBcer, assault on, penalty for, 16S, 166 

dut 7 of, to appear before justices to give evidence when required, 
112, 118 

power of entry of, on premises of brewer, 13.3 

spirit dealer, 134 

search of, 146 

right of entry of, to distiller’s or rectifier's pccniiscs, 148 
brewer’s premises, 145 
licensed premises, 1 SB 
on-licence, when and W whom may be taken out, 14 
warehouse, meaning or, 162 

executors, continuation of sale by, ou death of licensee, 40, 50 
exemption, general order of, power of justices to withdraw or vary, 96 

when granted in respect of closing hours, 05, 96 

refreshment Louse, 
96 

order, notice of, provision for affixing on premises, 131 
special order of, power of local authority to grant, 07 
exemptions from closing hour^ 04, 95 

furs, extent of justices' licence held in same licensing division as, 101 
licence required by persons to sell intoxicating liquors at, 100, lOJ 
false name and address, penalty for giving, when found on illegally used un- 
Uoensed premises, 121 

fbee, clerk’s, on applications rclatiug to jusUces’ licences, H8 
payable on grout of prulectiuu order, 48 
fines, application of, 167 
foreign spirits, definition of, 7 
wine, definition of, 7 

forfeiture, l^ility of Ueence for a term to, 32 

Honor and wesaele of, on convietion for sale without licence, 108 
forfeitures, dispoael of, provision for, 166, 167 

forgery, when uffetice oommitted in. respect of justices’ licf-nce, 120, 130 
friend, private, of licensee, exemption as to, 143 
fatly liransed prewisoa^ meaning of, 8 
'gaatbff^ UabUity of lioilllieea for permltitiog, 138, 139 
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gauging, peoaltj on attempt to defeat, liS 

general annual licensing meeting, duty of justicee as to date of, 21 

liability of lioenseo where licence granted 
other thou at. 111, 112 
neglect by new tenant to apply to, effect of, 
29 


power of licensing justices to adjourn, 22 
procedure on adjournment, 22 
provision as iu notice of, 22, 23 
when to bo held, 21 

order of exemption, power of local authority to vary or withdraw, 96 
when granted to refreshment liouse, 96 

may be granted in respect of closing hours, 
96, 96 

Good Friday, closing hours on, '80 • 

gravity, mixing of low wines or spirits to increase, offence of, 161 

worts, of, liability of distiller on incorrect declaration as to, 160 
grogging, spirit casks, of, offence of, 166 

habitual drunkard, absence from retreat with and without leave, provision for. 

161 


application of, for admission to a retreat, 161 
death in a retreat, provision for certidcate, 166, 166 
discharge from a retreat, procedurn, 161 
escape from retreat, power to apprehend, 165 
liability on not conforming to rules of retreat, 166 
I'uadmisbioji into a reircat, how obtained, 161, 162 
letreat for, grant of licence to keep, 169, ICO 
Habitual Drunkards Act, 1879, appeal against conviction under, 166, 167 
• legal proceedings under, 166. 107 

limitation of action under, 167 
offences under, 164, 166 
penalties under, 166, 167 

heirs, continuation of sale by, on death of licensee, 49, 60 
High Court, appeal from, when leave must be obtained, 87 
highway, drinking on, where liquor obtained from off-licensed premises, lia¬ 
bility, 117 

hotels, rate of compensation charge in respect of, 72 

when entitled to special luLing in respect of compensation charge, 
72 

hours, sale, of, where by retail, 87, 88 
hydrometer, Sykes, provision for uae of, 161, 153 
incoiumg tenant, liability of, when ualiccnsud. 111 
indictment, when nut lying for licence offences, 100 
indorsement, excise licence, of, on death or removal of licensee, 19 

licence, of, on death of licensee under the Beerhouse Acts, 20 
inebriate, escape of, 166, 170 

reformatoriee, provision and regulation of, 168—170 
informers, provision for acquittal of offenders turning, under tbs Spirit Act, 
1880...169 

reward of, provision for, 11.3 

Innkeeper, occasional excise licence, when may be grunted to, 98 
right to entci-tain friends during^ closing hours, 12.~i, 126 
internal cominiinicaLIon betwocu licensed aud unliceiisud premises, restric¬ 
tions as to, 131, 132 
Intoxicating liquor, doffnitiun of, 6 

sale of, how governe«l, 8 
justice, disqualilied, liability to penalty, f»3, 51 

bhareholder in licensed railway cumpany, a, not disqiialiffcd, 63 
justioMS, borough, appuintincut of additional, on uninpcusatlou authority, 69, 70 
disqualification of, 63 

jurisdiction of, under the Licensing (Consolidation) Act, 1910...167 
lioensing, consent of, required to alteration of licensed premises, 33 
disqualification of, on appeal, 81. 

duty of, as to date of general aunual \iccnsiiig meeting, 21 
liability of, to proceedings im refusal to grunt licence, 
extent of, 63 

limited duoretton of, la granting lenewal Of off-liuencet 
63, 64 
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iuctieeB, lieenaiiig, power aa to the granting of Uoeneai, 16 

to grant licence lor a term, 82 

refnae renewal or tranafer, fil—66 
Tsry cloaing houra, 89 

power aa to cloaing licen^ bonses in case in riot, 93 

to n>lt.ig a*A penalties under the Befreshmenfc House Act, 1860 
••^68 

Buinmon excise officen to give evidence, 112, 113 
Justices’ elerk, duty of, as to notice of general annual licensing meeting, 22, 23 
fees payable to, on appUcations relating to justices' licence, 33 
liability of, when acting for applicant fcH' a licence, 61 
natura of disqualifleation of, 64 
licence a condition precedent to excise licence, 116 

absolnte dis^tion of justicee in respect of grant of, 62, 63 
application for transfer of, procedure on, 42 
attached since 10th August, 1872, exemption aa to valuation 
in respect of, 60 
confirmation of, 60 
definition of, 7 
duration of, 31 
extent of, 16 
form of, 106 

invalidity of, effect on excise licence, 116 

when held by disqualified person, 56 
where granted in respect of disqualified 
mises, 69 

name of bolder of, provision for affixing on premises, 130, 131 
nature of, 16 

necessity for, to obtain spirit on-licence, 18 « 

new, meaning of, 24 
offence on sale witiiout, 107, 108 
parties to attend application for transfer of, 37, 38 
penalty for forge:^ of, 129, 130 
on refusal to produce, 129 
procedure aa to notice of application for, 39, 40 
removal of, when may bo autnorised, 25, 26 
renewal of, meaning of, 24 

sale without, not protected by possession of excise licence, 109 
to whom transfer may be granted, 27 
transfer of, meaning of, 26 
when jgranted, 21 

not required for excise spirit off-lioeuce, 14 
wine off-licence, 16 
unnecessary to obtain excise licence, 12 
*wbere eertiorari may issue in respect of, 86 
licences, classes of, 21 

different kinds of, 28, 24 
provision for keeping register of, 102, 103 
off-licence, drinking at or near premises covered by, offence of, 
116, 117 

legal procecdhigs, how prosecuted, 156, 157 

under Habitoal Drunkards Act, 1879... 166 
licenee, acceptance of ceitifiea copy of, where original lost, 48 

assignment to new tenant before expiration of, power of J-isticea, 
28 

auctioneers and malisU-ri, of, e\i.i'Tit of application, 21 
becoming void, effect on jiisticeii' power to grant transfer, ?8 
beerhouse, •meaning of, H 
brewing without, liability, II 
* burden of proof aa to existeuce of, 109 

condition attaelied to, power of Uceusing justices as to, 67, 68 
for giving up, ou quitting premises, effect of, 80 
dealing wholetnlo without, 113 
deflaitlon pf, 7 

diaqaaUilcalion of aherifT’s officer to hold, 54 
taaly closing, right of applicant aa to, 91 
I' '«BB^,,auU]Qc^es no discretion as to ieane of, 63 
$ - ' fajr whoitt'ikiuai.e43, 17 
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Uceace, excise, effect wbea becQmitig void, ill 
foim of, 101 

grant of, in respect of x»»)ongcz ships, 105,10<i 

railway xosUoTant can, 106 
indorsement of, <» grant of protection order, 47 
no power to set aside by cwUotagi, 86 
occasional, practice on obtaining, 99 
penalty on contravening provisions of, 114, 117 
procedure as to nolaOa of application lor, 89 
extent of application to premises, 21 
grant of different kinds oi^ 23, 21 

temporary, pending appeal against convietlon, 40 
justices’, a condition precedent to exercise licence, 116 
deCnition of, 7 

duration of, 31 , 

extent of, 16 
form of, 105 

invalidity of, where granted in rc-speut of disqualified pre* 
mises, 69 
nature of, 16 

parties to attend application for transfer of, 37, 38 
procedure as to notice of application for, 39, 40 
removal of, when may be authorised, 25, 26 
transfer of, meaning of, 26 . 
when oerttorari may issue in respect of, 86 
granted, 21 

requiring confirmation, 50 

liability of maker of sweets on omitting to take out, 11 

person making smy entry at office of excise without, 112, 
113 

manufacturers* excise, duration of, 20 

who may take out annually, 10 
new, provisions relating to grant of, 18 
non-production by licensee, penalty, 136 
notice for different kinds of, rights of applicant, 40 
old beex'house, interruptian in existence of, effect of, 66 
nature of, 66 

ordinary transfer of, provisions governing. 19 

penalty on conviction for sale without, 112 

persons in partnership, to, mode of grant, 20, 21 

power metropolitan police or stipendiary magistrate to ginnt, 

36 

practice as to form of, 36 

provision against consumption of liquor not covered by, 121 

for indorsement oa death of licensee under the Beerhouse 
Acts, 20 

publican’s, meaning of, 8 
register, right of inspection of, 104 
renewal at provisional grant of, rights as to, 23 
p;rovi8ions relating to, 18 

refusal to new tenant at general meeting, effect of, 29 
what is, 25 

retail, where no longer granted, 12 * 

wine, provisions applicable to, 18 
retailer’s, sain onthorised by, 13 
sale at restaurant without, what may be, 113 
six-day, condition to be inserted on grant of, 90 
epecial transfer of, provisloa for Indorsement, 18, 19 
statement in, where application referred to cqpipensatlon authority, 

37 

taking orders without, offence, 116 
term, for a, liability to forfeiture, 82 

power of licensing justices to grant, 89 
transfer of, ofect of, 24, 26 

not aathorising the sale of excisabW Uqnor, 28 
to new tenant where previous tenant fails to apply at.gonctsl 
meeting, 29 * 

when compensation charge cannot' li# UqMsed on, 78 

k 
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Uoence, vliolesalo dealer's, dtiialion of. 20 

what is aiidioi'ivud l>y, 11 , 12 
when may be lakon out, 11 
liccnct'S, excise, classes of, 10 

proviaioii for keeping register of, 101 , 102 
justices’, classes of, 2 L 

provision for keeping register of, 102, 103 
Tcfreshmont. house, provision for keeping register of, 102 
Itcfreshrneiit Houses Aut, 1800, under llic, xirovUiuu for granting, 10, 
2U 

regi'iter of, duty of justiccfs as to entricH in, .‘16 
licensed premises, sillowing e.tiild to be on, penalty, 123 

alteration, and addition to, identity of, 32 

of, power of jiish'crs to order, on application 
I for renewal, 33 

annual value of. how aflected by cominimication of dwell- 
iiig-hooso with shop, 58 

being found on, daring closing hours, penalty, 112, 113 
conditions as to auiiunl value of, 67, 08 
consent required to alteration of, 33 
disqualiiieation of justice when owner of, 33 
fully, meaning of. 8 

illegality uC use of, for election purposes, 140 
keeping open, during closing hours, what will amount to, 
125 

unlawful liquor upon, penally, 119, 120 
liability of unlicensed person selling on, 108 
meaning of, 8 

metropolis, in, closing hours for retail, 8 S ,, 

notice of conviction to owner, provision for giving, 103, 
101 

penalty for permitting drunkenness on, 117, 118 
* power of justices to prescribe boundaries of, 33 

procedure on charge of permitting druukcancss on, 119 
prohibition of seditious meetings on, 131 
refusing admission of constable to, penaltv, 132 
retail, closing hours of, in and outside towns, 88 , 89 
sending child to, liability of person for, 122 
" licensed premises,” meaning of, when person found drunk on, 110 , 111 
liceusee, b^ief of, os to customer being a bond fda traveller, effect of, 127, 
128 


convicted, when transfer may be griuited to new tenant, 28 
death of, without a representative, rights of new tenant, 28 
exemption as to private friends of, 113 

knowledge of servant as to gaming on premises, when sufficient to 
convict, 139 

liability of, os to keeping a disorderly house, 136, 137 

lor non-compliapce with justices’ order to alter pre> 
mises, 83, 31 

permitting premises to be used as a brothel, 138 
on drawing out of sight of customer, 124 

supplying liquor to person on the “ black Ust,” 167, 
168 • 


under Betting Act, 1853... 139 

licence granted other than at general annual 
licensing meeting, 111 , 112 
the Prevention of Crimea Act, 135, 136 
when found in possession of sugar, 140 
messengu of, rights as to employment of, 122 
non-liabilfty of, where lieencc good on its face, 111 , 112 
power of. as CO ejectment nC enstomer, 141 
provision where aeveral shops kept by, 115 

xetreot for haigituaJl drankards, of, duty as to notice of receipt of 

applicant, 162 

* where premises declared un¬ 

fit for habitation, 160 
effect of death of, 160 

df. as to fltttertaiament of friends during closing hours, 126, 126 


s 
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liceuBee, xiglit of, to cIdso hci'nsrf’<1 pTomiiv'j:, OH 
notice of adjournoient, iU 
ri'i|iiite pertiOii to leave licensed pzeiuisWi 119 
when liable lu mspont o£ bale by servant, 110 
licensing uiitbority, appeal from decision of, nglvta us to, 71 
in tliO cinque ports, 35 

two ancient towns, 35 
cnirmiitlco, Iwrougli, Low apiiuintcri, 30 
4lutiiPl,, rlrfiiiitiou of, *JI, 23 
justices. Ousts of, on appeal, provision for. 81 
r1is<]ualiriration of, ou appeal, 81 

duty of, as to date of general amiiial licensing meeting, 31 
exiicriRos of, where apiilicutiun refei'xod to compeusatioo 
authority, how paid, 74 
power of, as to granting licenres, JO 

in absoTU'e u£ applieani, IS, 13 
to regulate time for repealed Application. 30 
vaiy closing hoiii's, 89 
procorlnro of, 35, HO 

provision for consultaliun with compensation authority, 70 
light of, to raise objections, 15 

when api*iication for renewal nut refiTablo hy, to compensa> 
tion authority, 10 
mandamus may issue to, 80 
no power in, to state special case, 87 
limitation of action, supplying spirit oo eT''>lit, on, 170, 171 

under llabituol Drunkards Act, 1879... 107 
local authority', what is tlic, O.'i, 100 

custom, closing hours nut affected by, 89 
lodgers, exemptions os to clobing hours in respect of, 91 
low wines, inuauing of, 18 

maltsters, extent of licence of, under Excise Licences Act, 1825...21 
mandamus, issue of, to quarter scssiuns, 86 

when may be issued to licensing justices, SO 
manufacturers’ excise licence, duration of. 20 
licence, when required, 10, 11 

wholesale dealer's unnecessary to holder of, 12 
dealing, when authoiiscd by, 11 
tnaniifacluring without licence, penalty, 113 

market, puhiie, provision for gonoral order of exemption on aecount of, 96, 
96 

marking, casks, of, provision for, 133 

master and servant, conviction of, in respect of licensing offence, 13B 
inc>ad, retailer of, licence required by, 14 

medical practitioner, provision for employment of, in retreat for habitual 

drunkards, IGU 

spirit licence not required by, 16 
medicine, spirit used in, no justices' licence required .as to, 16 
meetings, scditiniis, provision for prohibition of, on Ilcrnsi-d premises, 134 
messenger, rights of licensee as to employment of, 132 
metbeglin, retailer of, Uceuce required bv, ]4 
metropolis, closing hours for retail licensed premises in, 88 
“ metropolis,” meaning of, 88 • 

metropolitan dislriot, procedure where application for protection order within, 
48 

police magistrate, power of, to grant or confirm licences, 35 
monopoly value, power of justices to attach condition to licence as to. 67, 68 
name of holder of excise or justices’ licence, duty to affix to premiaca, 130, 131 
new justices* licence, meaning of, 24 

licence, provisions as to grant of, 18 * 

tenant, assignment to, before expiration of licence, power of justices, 28, 29 
neglect by, to apply to general annual liceuamg meeting, effect of, 
29 

refusal of renewal of licence to, at gen&ral meeting, effect of 29 
sights of, on death of licensee without representative, 28 
transfer to, where licensee oonvicled, 28 

previous tenant fails to apply to.gcncFel meet- 
lug. 89 
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ikotace, adiouuutd geaeial aOnoal. Iwenaing meeting, of, ptoceduxe, 28 
adjournment, of, rigbrt of licensee to, 46, 46 
appeal,.of, from licaoeing justices, 79, 80 
applicant for proteobion order, by, 48 
application, ox, affixin g to premises, whcsn sufficient, 41 

lor ordinary removal or confirmation, procedure, 41 
provisional grant, nature of, 41 

or confixiraticHi of licence, 41 
special removal, procedure, 42 
transfer of justices’ licence, procedure, 42 
Bcxvico of, 40, 41 
sufficiency of contents of, 41 
commencement of business by distiller, of, 149 

conviction, of, provision for service on owner of licensed premisesy 
103, 104 

different kinds of liconoes, fox, rights of applicant, 40 
form of, under Spirits Act, 1880...109 

general annual licensing meeting, of, provisions relating to, 22. 23 
mme x^uired on application for renewal of justices' licer»i 2 c, 42 
opposition, of, failure of objector to give, effect of, 82 
necessity for proof of, 44 

where r^eaxing ordered, 43, 44 
none required when application at special sessions, 47 
serviOB of, 44 

when applicant not entitled to, 44 
required, 48, 44 

owner, to, on disquaUncation of premises, 69 

procedure as to, on application for excise licence, 39 

receipt of person into retreat for habitual drunkards, of, how given, 102 

required on application for provisional ordinary removal, 42 

service on superintendent of police, place of, 41 

transfer sessions, of, provision for, 23 

objection, application, to, for renewal or transfer of licence, procedure ou, !f7 
l^ant of licence, to, disqualification of justices no ground for, 51 
how taken, 46 
natore of, 45 

removal of justices' licexice, to, effect on power of Justices, 26 
right of licensing justice to raise, 45 
occasional excise licence, effect of, 99, 100 

grant to refreshment house keeper, 99 
power to grant to luokeepcx, 98 
practice on obtaining, 99 

occupier, liability of, when privy to sale of liquor without licence, 108 
offence, sale without justices' licence. 107, 108 
second, meaning of, 108 

officer of excise, entry of, without licence, liabUity, 112, 113 

the peace, liability of, on refusing aid in execution of Spirit Act, 
1880...166 

off-licence, beer, rights ot licensee under, 14 
■when may be taken out, 14 

carrying liquor to u nli cen s ed place contrary to provisions of, 
penalty, 117 

cider, provisions dilating to, 16 

excise, when jnsticee’ licence not required for, 14 

limited discretion of justices 'in granting renewal of, 63. 64 

meaning of, 7 

penalty on offences against provisions of, 116, 117 




when may be taken out, 14 
■wnetd^ rights of holder of, 

wSgn may be taken out, 16 

valuation quaUfi^tion of premises in respect of beer or older, 
61 

When not granted to bolder of on-lioeooo, 16 

preinueii not subject to valuatiem qualification in reipeet 
of, 60 

rights of holder ef, 16 

when^j^fioes' 1106000 not xeqolxed for, 16 
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old beerhonae lioeaoe, interruption in ezUtraoe of, effect of, M 

nature of, 06 

on-lioence, annnal ralne of premises qualified for, 69, 60 
beer, grant and effect of, JIS 
cider, when may be tolcen odt, 13 
excise, when and by whom may be taken out, 14 
meaning of, 7 

old, reriiBal of renewal, speeificatioa of grounds fur, cc, tji 
retailer’s, extent of authOTity granted by, 11 
spirit^ liquors whkfit may be sold under, Is 
when may be fkaw out, 13 
▼ariation of conditions by confirming authority, 61, 62 
on wine licence, annual value of refreshment bouse premises, where attacbiNl, 
60 

o^jpusltion, application, to, who may oppose, 13 , 

notice of, failure of objector to give, effect of, 82 
proof of, 11 
service of, 11 

when applicant not entitled to, 11 
required, 13, 11 

quarter sessions, at, provisim as to notice, 82 
when licensing justices no power to consider, 11 
order of confirmation, provisional grant of, when valid, SO, 31 
orders, taking without licence, offence of, 116 
owner, grant of protection order to, when licensee convicted, 49 
licensed premises, of, disqualification of justice as, 53 
Oxford Corporation, right to grant wine licences now vested in, 9 
University, former right of Chancellor of, to grant licences, 9 
partnership, grant of licence to persona in, mode of, 20, 21 
pSssenger ships, grant of licence to, proc^ure, 105, 106 
“patient,” meaning of, in the Inebriates Act, 1898... 1G3 
pawn, taking, as security for 6upx>ly of spirit, penalty, 170, 171 
penalties, recovery of, under the Spirit Act ox 1880...IDS 
penaliy, adding substance to increase gravity, on, 151 
allowing child on licensed premises, for, 123 

consumption of intoxicating liquor on licensed premises dur¬ 
ing pro^bited hours, 
128 

refreshment house pre¬ 
mises during pro¬ 
hibited hoars, 129 

internal communication with licensed premises, 131, 132 
refreshment house to be the resort of persons of ill-repute^ 
137 

alteration of vessels by distiller or rectifier without notice, on, 147 
attempt to defeat gauging, on, 148 

being disorderly and refusing to leave refreshment house, on, 142 
breach of provisions, on, relating to refreshment house, 92 

regulation as to the use of sugar by brewer, on, 116 
British wines, on contravention of regulations as to manufacture of, 
11 

carrying liquor from off-licensed premises to unlicensed place, on, 

concealment of worts, on, by brewer, 144 
contravening provisions of excise licence, on, 117 
contravention by brewer of provisions relating to brewing, 114 

distiller of provisions relating to sugar, on, 148, 
149 

rectifier of .provision as to condnet of business. 152 
of provisions as to capacity or still, 116, 147 

communications with distil ler’i 
premises, on, 117 
hours p£ distilling, on, 149 
rocking spirits, 162 
lasting, off, .161 
terras of excise licence, on. 111 
oonvicUon for lieing drunk in public place, 1^, 

sale without liCMups, 112 ‘ ' 
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penalty, dealer or retailor coniravealng provuion as to connection wftb nctl- 
fiei's, 164 

dealing wholesale without licence, 113 

failure by distiller, on, to give notico o£ brewing or mashing, 149 

commencement of businesa, 
149 

make declaration as to worts, 149, 160 

at end of brewing period, 
160 

return, 160 

provide accommodation in warehouse, 
161 

of dealer or retailer of spirits to mark casks, 163 
distiller to mark casks, on, 162 

• propmiy stow casks, 162 

false name and address, for giving, when found on illegally used un- 
llconscd premises, 120, 121 

falsely repxescntiug lo be a bowA -fide traTCllcr, 143 

forcibly opposing execution of SpiriLs Act, 1380, on, 155, 166 

forgery of justices’ licence, for, 129, 130 

found on licensed premises during closing hours, 142, 143 

grogging spirit casks, for, 166 

Habilud Drunkards Act, 1879, under, 166 

incorrect declaration by distiller as to gravity or qnanlity of worts, 
160 

infringement of closing hours, on, 124, 125 
rules by rectifier, on, 163 

I 'natices' clerk taking excessive fees, 38 

keeping a disorderly house, in respect of, 136, 137 ^ 

unauthorised liquor on licensed promises, 119, 120 
liability of brewer to, when brewing otherwise than for sale, 146‘ 
disqualified justice to, 63, 64 

I nsticea* clerk to, 63, 64 
icensee for permitting gaming, 138, 139 

in respect of sale to children, 121, 133 
persona found on premises used for unlawful dealing, 120 
licensee, on, for possessing sugar, 140 
manufacturing without licence, for, 113 

minimum limit of, where holder of justices’ licence convicted, 167 
mixing wine or wash with spirits, 153 

mitigation of, under the Refreshment Houses Act, 1860 ..158 
non-compliance with order to alter liceoi^od picmi.-cs, S3, 34 

provision for atfixing notice of cxciupUun order, 
131 

placing naiiiu on licensed pre¬ 
mises, 131' 

non-prodnetion of licence, on. 136 

obstructing entry of excise officer on distiller's or rectifier’s premises, 
on, 148 

oflloer in eeaxching brewery premises, on, 146 
offence against provisions relating to jnsiices’ olt-lieeiicc, IIG, 117 
by licensee und^ the Prevention of Orimes Act, 135, 136 
in relation to (musLablo, for, 134, 136 

relating to oonstablc under Towns Police Clmises Act, 135 
distiller’s or reeliCta-’s fittings, for, 148 
under Bole of Beer Act, 1796... 168 
offences by person placed on "black list," 167, 168 
under Spirits Aet, 188P...115, 116 

. officer of tlie tieace ii(»lKcting to aid in execution of the Spirit Act, 

1880... 166 

omission by brewer, on, to keep and enter up brewer's book, 144 

murk vessels and rooms, 144 
permitting druokenness nn lioenscri iiremiscs, 117, 118 
persons found flrunfc and ilisorderly in public place, 141 
possossioii &f Him wiiboul licence, 146 
yrocui'ing diink for ilruukou person, 119 
prodvctiiw of false waiehouse Tecc4>t, 162 
fcfuwl |»y breww toasaiat exofae offleef, 140 
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penalty, xafusing to adinjt iiofisttiiibln to 1if.rn!«et1 pn-miset., K-lil 

fxcisf oflicrr tn browcry, JlD 
loavu liri'ftRCd promissca, for, 14a 
produce excise licuuce, 129 
justices’ licence, 129 

removal of spirit without permit, 151, 155 
sale by liccnsco to uhihl, 122 

rnlujl without liceucc, 113 
of pihtol to drunk ficrsun, 144 
otherwise than by standard measure, 134 
to child in the City oE Liondou, 123 
without jubtiees’ hccnci', 107, 108 
Benilip^ out less quantity of spirits ihun allowed, 153 
Kiiiforin;' the consumption of liquor not covered by licence, 121 
biijiplyiii^' spirit on security of pawn or ylcdge, 170, 171 
tukiiig orders without a lieence, 115 

Peninsnl.li- war, privileges enjoyed by iclativns of persons engaged in the, 
IKi 

pujsonal,” meaning of, when having reference to the applicant, 46 
pistol, salo of, to drunk person, penalty, 144 
“ place of public resort,” meaning of, 131 

place of sale, ctfect of, ou ofTeuce of selling at place without a licence, 113 
when on or not ou licensed picmuies, 109, llO 
plans, wlien applicant for licence mast deposit, 40 

poor law residence, exclusion of time of residence in retreat for habitual 
drunkards in compulation of time for, 103, 1C9 
population, areas to be considered in estimating the, 5S 
how ascertained. Cl, 89 
requisite, before nn-Uccucc granted, 59, 60 
• where beer or cider licence applied for, 60 

excise wmo licence applied fur, 68 
'* populous place,” meaning of, 88 

premise.---, aUeiation and addition to licensed, Identity of, 32 

annual value of, whore beer or cider liceucc applied for, 60 
cf.iibumption of beer on, payment irTecoverabie if credit given, 173 
disqualidcd, invalidity of justices’ licenco granted in respect of, 59 
dibiiiialilication of, on eccotid conviction, 59 

provision for notice to owner, 59 
extent of application of licence to, 21 
fully licen.-«ed, meaning of, 8 

lialiilitv of persons found on, wlien used for illegal dealing in liquor, 
120 ■ 

licensed, meaning of, 8 

right of licensee to close, 98 
meaning of, 8 
qualiheatiou of, 57, 58 

unlawful, power of eoiistablo to take name and address of pcnsciis 
fuiiml ou, 120 

unlicensed, penalty for keeping spirits on, 131 
unused, effect on power of justices, 28 
" premises,” meaning of, in relation to annual value, 61 
private friend, licensee, of, exemption as to, 143 

who may be, 443 

proceedings, legal, how prosecuted, 166, 157 

under Habitual Drunkards Act, 1879... 166 
” proper officer,” meaning of, when used in matters of excise, 147 
prostitutes, allowing to remain on licensed premises, od'cnce, 136 
protection order, duration of, 48 

fees pnyabie on grant of, 18 
form of, 48 ■* 

grant to owner where licensee convicted, 18, 19 
indorsement of excise licence on grant of, 17, 
position of holder of, 18 ^ 

power of justices as to evidence* on application for, 18 
to grant, 17, 18 * 

proeeduie where application within, metropolitan dutrict, 
18 

provisional grant, extant al power of Jaatloes to grant, 31 
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pubvisional grant, notii^ of Application for, natiuo of, 41 
pdnons who may apply fur, SO 
power of liccnainc juatices to grant for a term, S3 
prooedttTO on apj^cation for, SO 
renewal of, SI 
right of renewal of, 26 
when offcx'tunl, 30, 31 

rader for removal of licence, when granted, 31 
pnblio oinner, right of Jicenseo under occaaional licence for purpose of, 08 

market, when general order of exemption granted in respect of, 96, 97 

to refreshment house 
on account of, 06 

publican’s licence, meaning of, 8 

quarter sessions, duties and powers of, on bearing of appeal, 83, 83 

r^ht p£ appeal to, from decision of licensing jostices, 78 
when mandamus will issue to, 86 

special case may bo stated by, 87 
quorum, number of members of licensing authority to form a, 61 
races, extent of justioes’ licence held in same licensing division as, 101 
Uoence required by person selling intoxicating liquor at, lUO, 101 
racking spirits, provisions xolating to, 162 

railway refreshment rooms, exemption of, in respect of annual value, 60 
restaurant cars, grant ox excise licence in respect of, 106 
station, extent of right of toaveller to refreshment at, 95 
traveller departing from, meaning of, 96 
receipt, production of false customs wartdiouae, penalty, 162 
recognisances, duty of appellant to enter into, on appealing, 80, 81 
entering into too late, effect of, 80 

xeetifler, duty of, on receipt of spirits, 152 ^ 

provision for notice on alteration of vessels of, 147 
renewal of licence of, 10 
restrictions on busineEB of, 162 
reetifler's fittings, offences relating to, 148 

premises, position of, provisions relating to, 147 
provision ra rules regulating business of, 163 
xeformatones, inebriate, provlaon and regulation of, 168—170 
refreshment houses allowing to be the resort of persons of ill-repute, penalty, 
137 

annual value of, for purpose of on wine licence, 60 
being disorderly and refusing to leave, penalty, 142 
City London, allowing persona of ill repute to resort to, 
penalty, 187, 188 
closing hours for, 92 

where licensed for sale of foreign 
wine, 33 

definition of, 92 

keeper, grant of occasional licence to, 99 
excise licence to, 99 

licences, provision for keeping register of, 102 
licensed, allowing consumptioa of liquor in, when an offence, 


fox sale of wine, allowing consumption of liquor 
after closing hours, offence, 129 
lodgers at, right of sale to, aner closing hours, 92 
penalty oa breach of provisions relating to, 96 
right of constable to enter, 188 

spcrial exemption to, when local authority may grant, 97 
Wales, in, application of Sunday closing to, 92 
when general order of exemption granted to, 96 
Befreahment Hbusef Act, i860, provisions aa to gnuuting licences undor, 19, 30 
register, dnty of derk to licanimg Justicea .to enter eoavlctions in, 103 
' exQdae licences, cf, -provisioo fat keeping, 101, 103 
justieeB’ lioenoes, of, oorreetion <xt, 103 

‘ • provision for keeping, 103, 103 

Boe n cesj of, dlvlsloia of, into parts, power of justices as to, 104 
duties of justices as to eatrles In, 86 
right of inspection of, 104 
Isl^JCfoeivaUa in ovfdanoe, 104 
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register, rofresbaent house lioeAces, of, proTistoos for Vn^ntng, 109 
remoral, justices' licence, of, status of applicut, 26 

when may be authorised, 26, 26 
licence, of, prorisional order for, when granted, 31 
special, prof^dure as to notice, 42 
ordinary, notice required on application fox, 41 
renewal, application for, power of licensing justlcea to adjourn, 45 

when no notice neoesskry to objection, 46 
exemption with regard to annual value in cases of, 58 
licence, of, provisions relating to, 18 

refusal to new tenant at general meeting, effect of, 29 
what is, 26 

order for alteration of premises on applintion for, powenr of justicca 
to make, 33 

provisional grant, of, 31 * 

rights as to, 26 

refusal of, authority in whom power vested, 68 

of old beerhouse lioenc& specification of grounds few, 
66, 67 

where absolute discretion as to, in justices, 64—66 
rent, deductions from, nature and effect of, 76 

scale of allowances to licence-holder, 74 
fight of liccnce-holdcr to deduct compensation charge from, 74, 75 
restaurant, sale to enstomez at, without licence, what may he, 113 
retail licences, additional, where no lon^r granted, l2 
sale by, without licence, pmialty, 113 
wine lioencea, provisions applicable to, 18 
retailer, limit of interest of, in rectifier's business, 164 
retailer’s licence, duration of, 20 

sales authorised by, 13 

retreat, habitual drunkard’s, application for admission to, 161 

death of licensee of, effect of, 160 

grant of licence to keep, 159, 160 

power of local authority to coTitributc to, 162 

when unfit for habita¬ 
tion, 160 

Becrotary of State to make rcgnlatiniis 
as to, 162 

provision for absence from, with and without 
leave, 164 

inspection of, 163, 164 

"retreat,” meaning of, 160 

returns, distillers, by, duty aa to making, 150 

duty of compensation authority to make, 77 
riot, liability of licensee for opening after closing order in case of, 129 
power of justices to close licensed premises in case of. 93 
St. Albans, privileges of borough of, as to grant of wine iiceuces, 0 
sale, agent, by, away from licensed premises, liability. 111 
by retail, meamng of, 7 

children, to, liability of licence-holder to penalty for, 121, 122 
conviction, after, liability, 114 
hours of, where by retail, 87, 88 
intoxicating liquor, of, how governed, 8 

keeping open licensed premises tor, during closing hours, what will 
amonnt to, 126 

not by staudaril measure, liability of licensee os to, 123, 124 
place of, when On or not on licensed premises, 109, 110 
proof'of, provisions as to, 108 
xatail, by, without licence, penalty, 113 « 

servant without licence, by, when master not liable few, 110 
wholesale, by, when delivery ^ retail not affcctiiig, 110 
wine, of, persona privileged in respect of, 8 
Sale of Beer Act, 1795, penalty for, offence uniler, 168 
scales and weights, duty of brewer tie. provide. 14-4 , 

Scotland, sale of aqua vitea in, natnra of licence necessary, 13 
seal, justices* licence, on, penalty for fotgei-y of, 130 
“ sealed,” meaning of, 122 .• iv. 

sealed vseseK sale to child in, except!^, as to, 192 

< 
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■earoh, brewery and adjcnning premises, of, powers of excise officer, liS 
powers of justices to grant warrant for purpose of, 120 
Secretary of State, duty of compensation authority to make returns to, 77 

oonnriiiiug authority to make return to, C2 
power of, to make rules for purpose of the Act of 1010.. 
seditious meetings, provision for prohibition of, at licensed premises, 131 
servant, knowledge of, as to gaining on premises, when sufficient to con 
licensee, 130 

sale by, without licence, when master not liable for, 110 
anliccn.so(,i principal, of, when not liable on a 8.*ilh, 110 
when ninstor ni.iy bo convicted with, for licensing offence, 138 
ahcxjjff'.s othcer, disqualiUcatiou of, to hold a licence, 01 
sliips’ passenger, grant of licence to, procedure, 105, 100 

stores merchant, when requiring excise licence for sale of foreign 
goods, 12 ■ 

shops, licensed, what may be evidence of being open fur sale of liquor during 
closing hours, 127 

provision where licensee keeps several, 115 
six-nay condition, application for licence without, effect of, 21 
licence, closing hours applicable to, 91 

condition lo be inserted on grant of, 90 
sale on Sunday, liability. 111 

solicitor, right of justices to retain, any, on licensing appeals, 81 
special case, power of quarter sessions to state, 87 

when no power in licensing jiistie.'-n to slate, 87 
sessions, notice of opposition not required to application at, 47 
transfer of licence, provisions for indorsuig, J8, 19 
spirit account, appropriation of i>aymcnt to, 171 

stated account between parties binding when includingaa, 172 
Bpixit Act, 3880, forfeitnro under, provisions relating to, 158, 159 

form of notices, declaratiouB, books, accounts, and rctuius 
under, 169 

penalty for forcibly opposing execution of, 156, 156 
recovery of penalties under, 168, 159 
spirit casks, offence of grogging, 160 

dealer, power of entry of excise officer on premises of, 131 

distiller, annual renewal of licence of, 10 

licence, exemption of chemists and dru^igists ns to. 16 

medical practitioners os to, 16 
off-licence, rights of holder of, 11 
on-licence, justices’ licence necessary to obtain, 13 
what may he sold under, 13 
when may be taken out, 13 
permit required for removal of, 161 

supplying on security of pawn or pledge, penalty, 170, 171 
spirits, British, definiiiou of, 6 
definition of, -6 

duty of rectifier on receipt of. 162 
foreign, definition of, 7 

keeping on nnllcenscil promises, penalty, 121 
limitation of aclion for, supplied on credit, 170, 171 
mixing wine or wash w^h, penalty, 163 
offences of hawking or exposing for sale, penalty, 115, 116 
possession of, upon which no duty has been paid, offence, 156 
quantity authorised to be sold by rclailcr's licctice, 13 
removal of, without permit, penalty on, 16-1, 155 
sending out less quantity than allowed, penalty, 163 
testing by distillation for quantity, power of proper officer as to, 151 
spruce beer, licence not rcquiced as to, 16 

stamp on licence to keep retreat fur habitual drunkards, 163, 163 
standard measnre, sale not by, liability of licensee, 123, 124 
steamboat, provision relating to sale on, moored ur an^ore.*], 90 
btili, possession of, wiUtout licence, penalty, 146 
provisions as Ip capacity of. 146 

stipendiary magistrate, power of, to grant or confirm liecnecs. 36 
stock hook, provisions for keeping, 166 

spirits, oi^ liability of rectifier, dealer, or retailer for ezrtvis or defi> 
elency, 163 
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BQgar, breach of regnlatioxis aa to use by brewer, penalty, 14S 
poBsession of, when licensee liable for, 110 
use of, by distiller, provisions relating to, 118, 149 
Sunday closing, Wales, in, application to reireshment houses, 93 
sale on, by holder of aiz-day licence, liability. 111 
superintendent of police, place for service of notice on, 11 
sweets, definition of, 7 

maker of, liability on orausion to take out licence, 11 
off-licence, rights of holder of, 16 

when may be taken out, 16 

quantity anthorised to bo sold under retailer’s licence, 13 
retailer of, licence required by, 11 
Sykes hydrometer, provision for use of, 161, 163 
taxation of costs, on appeal, provision for, 85 

time for, 86 

tenant, new, application for licence by, rights on, 23 
theatres, closing hours for sale of intoxicating liqnors in, 107 
grant of cxeise licence to, 106, 107 
thieves, harbouring, liability of innkeeper as to, 135 
time, how regulated, 80 

notice of application, for, relating to licences, 39, 1( 
opposition, for, bow calculated, 41, 16 
town," meaning of, 88 
transfer, licence, of, effect of, 21, 23 

meaning of, 26 

not authoiisizig sale of excisable liquor. 28 
ordinary, provision for, 19 
parlies to attend application for, 37. 38 
procedure on aji plication for, 43 

objection to application for, 87 
special, provi.slona for indorsing, 18, 19 
to whom may be granted, 27 
new tenant, to, when licensee convicted, 28 

whexo previons tenant neglects to apply to general 
meeting, 29 

old on-licence, of, spccitication of grounds for refusal of, 66, 67 
previous licence expired, after, power of justices, 27, 28 
where absolute discretion in justices, 61—66 
sessions, duty of licensing justices as to appointment of, 23 
provision for notice of, 23 

transferee, necessary status of, to be holder of justices’ licence, 27 
traveller, bond fido, belief of licensee as to customer being, effect of, 127, 128 
burden of proof as to customer being,.npon whom lying, 
128 

falsely representing to be, penalty, US 
who may be, 94, 96 
definition of, 94, 96 

orders taken by, when covered by pTlncipal’s licence, 116 
travellers, exception as to closing hours in respect of, 91 
in respect of sale to, 00 

undertaking, duty of justices when asking applicant for, 68 
unexpixed term, how reckoned for pnrpose of compensation deductions, 75 
University, Cambridra, right of Chauoellc* of, to grant licence for sale uf 
wine, 9 

Oxford, former riglit of Ohonccllor of, to grant licences, 9 
nnUoensed person, liability of, for sale on licensed premises, 108 

£ remises, penalty for keeping spirits on, J21 
aition of, 9 

Vintneia' Company, rights of freemen of, as to sale of wines, 9, 10 
void licence, liabiUty of innocent applicant under, 111' 

Wales, closing hours for sale by rctalji in, 90 

refrerament house in, application of iSunday closing to, 92, 98 
warrant, search, power of Justices to issue, where ^unlawful liquor suspected, 

weights and scales, duty of brewer to provide, 141 
wholesale dealer’s licence, dti ration of, 20 

what is anUiorised by, 11, 19 
when may be taken oati 11' 
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WltolMale dealings when maimfactiiTer^ licence anthorlaeB, 11, 12 
without licence, penal^, 113 
aale hy, dellYery in retail quanUtiea not afFeetlnfl*, 110 
wife, sale by, wl^e nailer husband nor wife are licensed, lubllity, 110, 111 
wine, definition of, 7 

foreign, definition of, 7 

licence, borough of St. Albans, privUegea aa to grant of, 9 

excise, annual valne of premises for which granted, 68 
right of Chancellor of Oimbrldge University to grant, 0 
freemen of the Vintners’ Company as to, 9,10 
Oxford Corporation aa to grant of, 9 
off-licenee, rights of holder of, 16 

when justices’ Ik^ce not required for, 16 
may be taken out, 15 

on-licence, anmial vtdue of refreshment house x>rcmises where attached, 
60 

retail liceaqeB, provisions applicable to, 18 
aale of, peraons privileged in respect of, 8 
wlnea, quantity anthorised to be sold by retailer's licence, 13 
witne^ power of justices to summon, to appear on appeal at quarter sessions, 
81 

powers of licensing justices to compel attendance of, 38 
woman, licence to a, snbsequent marriage no dBect on, 30 
worts, declaration by distiller as to, necessity for, 149, 150 
liability of brewer for concealing, 144 

distiller for Inoorrect declaration as to gravity of. 150 
yeast, use by distiller, provisions as to, 150 


JUD03IBNTS AND ORDBBS, * 

account, claim for, by spwfial indorsement, order where no appearance, 18G 
Act of Parliament, practice fonnded on erroneous construction of, power 
of court to correct, 211, 212 
action, finality of dismissal of, 182,183 

administration of estates, notice of judgment as to, power of the court to 
order, 208, 209 

admissions of fact, when judgment may be given on, 195 
agreement, non-appearance to claim nnder, procedure, 186 
Appeal, Court of, appeal to, when without leave, 180, 181 
judgment of, bow drawn up, 203 
appeal, effect of date of Judgment for purposes of, 206 
final judgment, from, how made, 180, 181 
notice of, orders held final in reject of time for, 181, 183 
order mfiide by consent, from, procedure, 190 
procedure aa to settling evidence on, 201, 202 
variation or reversal of judgment or order on, 218 
appearance, judgment by default of, how obtain»l, 184—18G 

summary judgment aftw, practice relating to, 190, 101 
assessment, damages, of, where ju^ment In default of appearance. 186 
authority, ratio deetdmdi alone binding aa, 210 
bankruptcy, final order In, bow enforced, 220 

proceedinga, setting aside judgment alleged to be obtained by 
fraud, after, 21^ 

bond, non-appearance to claim on, proeedoTA, 186 , 

cause Of action, merger of, in the judgmont, 209 

certificate of no appearance, necessity for, wlinre no appearance to an 
origlnatfng aummoiis, 186 
chanibers, oraer by consent wlien final, 178 
Ohancery Division, entry of judgment in, practice, 109 

judgment by consent in, practice, 188 
mctloh for judgment in, how made, 195, 19ft 
ebatging order, riiares,. on, not a consent to Judgment, T80 
claim, statement of, dqteult in delivery, right of defendant on, 188 
consent Judgment, bow mid wben set aside, 217, 218 . 

none where persons defending on behnIE of others, 189 
power of the court -as to, 188 
f .,', - • ... prootWe as to,, 188 

' esder, ippeal fn»iu* bew made, 190 
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consent oidez, form of. ondex tbePebtoxs Act, 1869...189 
in cbainbers, when fliuU, 176 

where no defence to action, right of parties to obtain master's order, 
169 

costs, entry of judgment bo£(ne taxation, 199 

mistakes in, power of the court to ronicdy, 213, 214 
conosel, doty of, to take note of judgment, 200 

connterclairo, effect of, on right to judgment In default of defence, 187 
county court order, action not maintainable on, 220 
“court," persons included in term, 177 
Court of Appeal, decisions of, eatcuL to which binding, 210 
judgment of, how drawn up, 203 

powCT of, to determine nature of decree, judgment, ox order 
appealed against, 181 

time for appeal to, from flual and interlocutory order, 181 
covenant, non-appearance to claim under, proccdiue,* 188 
Crown, no declaratory judgment against the, 184 
damages, date of intnlocutory judgment on assessment of, 205 

judgment in default of defenco where claim for, procedure, 186, 187 
pecuniary, judgment in default of appearance to claim for, procedure, 
186 

date from which an order takes effect, 206, 207 

interlocutory judgment, of, on assessment of damages, 203 
judgment, of, ei^t 206 

or order, of, effect on running of interest, 206 
practice as to, 204, 206 
declaratory judgment, cases in which made, 183, 184 

essentials to justify action seekiug, 184 
none against the Crown, 184 
power of the ooort to make, 163, 184 
d^ault, delivery of statement of claim, in, rights of defendant, 188 
judgment by, methods of setting aside, 214, 216, 217 
of appearance, how obtained, 184, 186 
dcfenco, judgment in default of, procedure, 186, 187 

where applicable to part only of the claim, 
187 

one of several defendants delivexs, 186 
right of parties to obtain master's order where there is no, 189 
defend, leave to, in part, practice as to, 193 

unconditional leave to, when to be given to defendant 193 
defendant, liberty to apply, when implied in favour of, 182 
delay, effect of, on right of defendant to have judgment by default set aside, 
216 

detention of goods, judgment in default of defence to claim in respect of, 
procedure, 186, 18t 

detinue, effect of judgment in action 209 

directions, conduct of octioa, as to, by interlocutory order, 179, 180 

power of master to give, where leave to defend granted, 193, 194 
dismissal of action, finality of, 182, 183 

snbjMt to next step by plaintiff within specified time, 
effect of, 183 

Divisional courts, extent to which decisions of, are binding, 210 
documents, failure to comply with order for^speotion of, effect of, 188 
evidence, nature of, necessary to set aside judgment where fraud alleged, 217 

procedure as to settling, where judgment or order appealed against, 
201 

when statement of, should be embodied in judgment, 202, 203 
ejf parte ordef, setting aside of, 218 

erecution, when service of judgment or order not necessary before, 207 
final judgment or order, meaning of, 178 • 

, order in respect ot time toe appeal to the Court of Appeal, 181 
reservation of liberty to apply In, effect of, 182 
foreim judgment, enforcement of, in En^ud, 219 

fraud, judgment alleged to be obtained by^^igainst whom may be set aside, 217 

evidence neceesaxy to set aside, 217 
obtained by, how and when set aside, 216 

setting aside where bankropti^. proceediiigs 
taken, 217 ' ' 
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ITouBf! of fjcn-dfi, decistoiiB of| ext-ent to wlii>'h blnrltn^;, 210 
indoi'KOiiieat, judfirment or order, of, where act ordered, 207, 208 
InapecUon of documents, failure to comply with order for, ^ect of, 188 
interest, effect of date of judgpnaont or order affecting, 20G 
rate of, as from the date of judgment, 209 
interlocutory judgment, date of, whci-e damages assessed, 205 

or order, appeal from, procedure, ISO, 181 
where claim for damages and default made lu de¬ 
livering defence, 186, 187 

order, directions as to conduct of action by, 179, 180 

no variation where rights of parties have been decided, 
218 

variation of, when only on matters of procedure, 218 
when final, 170 

in respect of time for appeal to C'nuit of 
Appesd, 181 

orders held to be, in respect of notice of appeal, 181, 182 
infemagatories, failure to comply with order to answer, effect of, 188 
Irish coarts, decisions of, not binding upon English courts, 212 
ju<4fnieut alleged to be obtained by fraud, agalQst whom may bn set aside, 
217 

amount for which may be signed, 186 
application to correct error in, how made, 214 

set aside, when no appearance by defendant at 
trial, 215, 21G 

before trial, motion for, when may bo made. 194, 195 
clerical error or mistake in, power to correct, 213, 214 
consent^ by, how and when set aside, 217, 218 

none where persona defending on behalf of othcia, 
189 w 

power of the court as to, 188 
practice, 188 

Court of Appeal, of the, how drawn np, 203 
date of, effect of, 206 

practice as to, 204, 205 
dedaratmy, cases in which made, 183, 18-1 

essentials to justify action seeking, 184 
none against the Crown, 184 
power of conrt to make, 183, 184 
default, by, methods of setting aside, ?17 

procedure as to setting aside, 214 
of appearance, in, how obtained, 181, 185 

order not necessary for, 180 
where one of several di-Ceiidants appears, 
ISC 

defence, in, practice, 186—188 
effect of, in actions of trover and detinue, 209 
on the cause of action, 209 
Statute of Limitation on, 219 
enforcement of, by execution, 219 

second action, 219 
entry of, duty of judge to direct, 198 

ia Ohaaomry Division, practice, 199, 200 
King’s Bench Division, practice, 199 
practice, 198 

form and contents of, 201 

. House of Lords, of the, extmit to which binding, 210 
indorsement of, where act ordered, 207 
m rem, etatns of a, 219 
interlocutory, appeal from, procedure, 180, 181 

date of, where damages assessed, 205 
meaning of, 176, 177 

minutes of, duty ot^i^istrar as to, 200, ,201 
motion for,’ hbw maae, 196—197' 
necessity for eezTlce of, where act ordered, 207, 208 
c^talned by fraud, when and how set aside, 216 
Order 14, under, bow application for, resisted, 191, 193 
procedure, 194 
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Jadgment^ Ordnr 14, under, when Moond application maj be 101 

order, <ir, whan serrice not neceeaaxy before azecntion, 307 
personal property as affected by, 221 
rate of interest as from the date o:^ 209 
zcgiatration of, nndtt the Judgments Act, 1864, effect of, 220 

Land Charges Act, 1888, effect at 
221 

reversal or variation on appeal, 218 
satisfaction of, how entered, 221 

setting aside or amendment of, power of the court, 212, 218 
down motion for, practice, 196,197 
stay of action to set aside, procedure on application for, 217 
summary, after appeaiance, practice relating to, 190, 191 
when burning a charge on land or an interest in, 220 
given upon admi^ons of fact, 195—197 
statement of evidence should be embodied In, 202, 203 
tadgmenta, classification of, 177 

jn^ments Act, 1864, r^istration of judgments under the, 221 
Judicial Committee of Pi|vy Council, decisions of, how treated, 218 
judicial deeuion, duty of co-ordinate eourts as to, 211 
how far binding as an authority, 210 
judge of first instance, of, effect of, 210 
practice of courts where followed for a long time, 211, 212 

Scotch or Irish courts, of, not bin^g on Englbh 
courts, 212 

Xing's Bench Division, entry of judgment in, practice, 199 

lancf, judgment for recovery of, in default of appearance, form of, 185 

defence, how obtained, 187 
o vacating registration of writ affecting, 222 
Land Charges Act, 1888, registration of judgments under, effect of, 221 
1900, effect of registration of judgments under, 220 
leave to defend, conditional, when granted, lUS 

contents of affidavit to lead to, 191, 192 
power of master to give directions where granted, 193, 104 
nneondiUonsd, when to be given to defendant, 192 
when given in part, 193 

liberty to apply, reservation of, in final order, effect of, 182 

when not implied in favonr of plaintiff nor defendant, 182 
liquidated demand, judgment in default of defence to, procedure, 186, 187 
iit psndsRi, registration of, effect of, 221 

vacating registration of, 221, 222 

mandatory judgments, mle as to service before eizecntion only applicable to, 
208 

merger, cause of action, of, In the judgment, 209 

mesne profits, judgment for, in default of defence where claim for recoveiy 
of land, 187 

minutes of judgment, duty of registrar as to, 200, 201 
mistake, clerical, In judgment or order, power to correct, 213, 314 
judgment, m, applicatian to correct, how made, 314 
motion, judgment before trial, for, when may he made, 194, 193 
for, how m^e in the Chancery Division, 196, 196 
notice in lien of service of jndgment, when iqpiy be given, 208, 209 
of appeal, orders held final in respect of time tor, 181, 182 
trial, failnre bv plaintiff to give, effect of, 188 
when to he given, 197 ^ 

order, olerleal error or misbwe in, power to correct, 218, 214 




date of, practice as U\ 204,206 

enfiorcemeot o^ by action and exeontion, 319 • 

when in the nature of a judgment, 177, 210 
sw oorto. setUnff aside of> 218 

finuTreservation of liberty to apply fjk effect of, 182 
finality <rf. In Teij|>ect of nme far apdiu to Coart of Appeal, 181 
indorsement of, where eot ordered, 207. 208 
Interleentoiiy, appeal from, procedure^ 180 , 181 

no variation where rlghia of parties decided by, 218 
variation of, where only on mattece Of prooadnfcab 218 
Beoning of; iro, 177 
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order, iiecessit;- for service of, where act ordered, 207, 208 
power to stay drawing up oC, 204 
procedure as to drawing up, 203, 204 
reversal or variation on appeal, 218 
vacation, how varied or set aside, 218 
when coostitutiug a flnol judgment, 178, 179 
made,” 205 
taking effect, 208, 207 

Order 14, applicaliou for judgment under, how rnsisted, 101, 193 
judgment under, practice as to, 190, 191 
procedure, 194 

second application for judgment under, when may be made, 19i 
originating summons, non>appearauce to, procedure, 186 

onier dismissing, when a iinal order, 178, 179 
pecuniary damages,*judgment in default of appearance for, procedure, 186 
personal property, how affected by jadumeiitb, 221 
plaintiff, dismissal of action of, 6uality of, 182, 183 

failure of, to take next step when action dismissed subject to, effect 
of, 183 

liberty to apply, when not implierl in favour of, 182 
Privy Council, decisions of Judicial Coimmttee of, how treated, 213 
ra^io decidendi alone bindiug as autliority, 210 
bow described, 210 

of a decision of judge of first instance, uffee.t of, 210 
receiver, appointment of, of equitable interests in land, effect of, 220 
recognisance, wlien heeomiug a charge on laud, 220 
registrar, duly of, ns to the minutes of the judgment, 200, 201 

power of, to make alterations in drawing up order, 203 
registration, judgment, of, effect of, 220 a 

under the Land t^barges Act, 1888, effect of, 221 
judgments, of, place uf, 221 

under the Judgments Act, 1864, effect of, 220, 221 
lit pendeTU, of, effect of, 221 
vacating, of a lia 'pendens, mode of, 221, 222 
writ affecting land, 222 
•alisfacUon, judgments, of, how enteied. 221 

Scotch (xiurts, decisions of, not binding upon English courts, 212 
setting aside, consent judgment, of, when and bow older for made, 217, 218 
judgment by default, procedure as to, 214, 215 
power of the court as to, 212. 213 
where no appearance by defendant at ti’iai, 215, 
216 

shares, charging urdur on, not a consent to judgment, 189 

short cause list, power of master to order action to be pnt in, 194 

statement of claim, default in delivering, rights of defendant, 188 

Staliito bf Limitations as affectiug judgments, 219 

stay, action to set aside judgment, of, application lor, 217 

summary judgment after appearance, practice relating to, 190, 191 

taxation of costs, entry of judgment before, 199 

third party, right of, to ^der to set aside a judgment, 216 

time, appeal to Court of9ppcal, for, from final and interlocutory order, 181 

trial, motion for judgment tufore, when may be made, 194, 195 

non-appearance at, apiuication (jo set aside judgment on account of, 216, 
216 ^ 
notice of, failuio by plaintiff to give^jsSect of, 188 
when to be given, 197 
procedure at, 198 
sotting down for, 197, 1!>8 
trover, effect of,.jadgmont in action of, 209 

trusts, execution of, notice of judgment as to, power of the court to order 
service of, 208, 209 

cncouditioD^ leave to defeud, when second application may be made after 
i order for, 194 

to be given to defendant, 192 
vacating registration, lit ptiiuleni, of a, mode Of, 221, 222 

of writ affectiug land, 222 
vacation order, how varied or reversed, 218 
‘'warrant of attorney, natpre of, 190 
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warrant of attorney, practic6 relating to, 190 

writ, vacating Tegistration of, when attecting land, 239 


JURIES, 

array, challenge to the, nature and classes of, 247 
asaissca, striking of special juries at, 261 

summoning of jurors to, practice, 237, 233 
associate, liability for wilfully recording the appearance of a uon-apppatlng 
juror, 2C8 

bill of indictment, effect where thrown out by grand jury, 243 
" borough,’’ definition of, 230 

borough sessions, summoning of jurors to, practice, 238 
boroughs, persons liable for jury service iu. 230 
burgess toU as jury list in cities, boroughs, and towas, 23G 
calling the jury, procedure as to, 216 
Centrul Criminal Court, sumiuojiiiig jiiiors to the, 238 
challenge, ctiscs m which disulloweil, 231 

circamstanccs which would be ground for, 261 
for cause, classes of, 260. 261 
right as to, 230 

favour and piincipaJ challenge, difference between, 247 
whut is a, 247 

improper disallowance of, effect of^ 262 
kinds of, 246, 247 

omission to, new trial may ue giacted nnlwithstaniliaig, 262 
peremptory, when existing, and effect of, 249 
principal, wluit is a. 247 
prisoner warned of hLs right of, 253 
right of person subject to, to be hoard, 261 
to array of tale~s, nature and procedure on, 218 
the array before trial, how to It. made. 218, 249 
by both parties, effect of, 218 
evidence of cause of, cballenger must give, 247 
insufficient grounds of, 249 
natuie and classes oi, 247 
time for, 348 
polls, what is a, 249 
when right uris&s, 2IG 
charge, grand jury, to, nature of, 212 

where more than one judge eiiliiig, 24i 
City of London, iurors’ bonk in the, what constitules, 236 

ii^^ilily of juror for non-aptiearance in inferior oourte of, 
267 

persons liable to scive on Junes in the, 229 
preparation of jury list in the, 236 
clerk of assise, duty of, whore attendance of juiors not required, 239 

liability for wilfully recording appearance of nou-appearing 
juror, 268 

the peace, delivery of revised lists to, 23.3 

duty ojp, as to jury prcceptl, 233 

where attendance of jurors not required, 239 
fee of, on preparation of jurors’ book, how defrayed, 236 
liability for neglect of duties, 269 

in respect of false entry as to attendance of juror, 
268 

preparation and delivery of the county jurors’ book by, 236 
common jurors, extent of liability of, to service, 238 

fees of, 264, 265 ^ 

consent, number of jury, when may be decided by, 226 
. contempt of court, when committed by juror, 267 
costs occasioned by trial by jury, by whom borne, 2C2 
service of juror’s sammons, ot, provision for, ^39 
counties, persons Uable to serve on juries in, 229 

preparation of jury lists in, 233, 234 * 

county courts, liability of jurors lor non-appearance at, 267 

jurors’ book, preparation and delivery of, by the clerk of the pMCC, 
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eouiity of Londoo, qnallflcfttloo tor jury saTica In tha, 280 
aosBioiuL sammcmliig of Jnron to, practice, 988 
•rimlual casa, fixed nnmbar of the jury on 896 
how ahoold be tried, 260 

Inoompetency of juror in, duty of judge as to, 868 
strikij^ of jury where caae removd into the KIng'k Bench 
Divisioa, 262 

▼erdjct by majority not permissible in, 268 
Grown, position of, where prisoner challenges peremptorily, 248, 860 
death of juror, effect of, 264 

declaration, summoning officer, to be made by, 239 
discharge, grand jury, of, 243 

jury, of, a^Nier verdict, effect of, 268, 269 
what may occasion, 264—^266 

disqualification, grand juryman, oi^ for service on petty Jury, 848 
persons subject to, for service on juries, 230 
evidence, nature of, which jury bound to hear, 240 
exemption, juror, of, from service, practice, 266 

S exsona subject to, from service on juries, 230—233 

the peace, of, in preparation of jurors’ book, how defrayed, 236 
common jurors, of, 264, 266 
payable to jurors in respect of views, 266 
special jnrors, usually paid to, 264 
felony, swearing of jury (m trial for, 253 
finding, grand jury, of, procedure necessary to, 242, 243 
general verdict, how defined, 257 
grand jurors, swearing of, 241, 242 

when summoned to the High Court of Justice, 237 
jury, charge to, where more than one jndge sitting, 242 4 

discharge of, 243 

disqualificaUoo of member of, for service on petty jury, 248 

dnty of, to try indicted person's sanity, 244 

effect where bill of indictment thrown out by, 313 

findings of, procedure necessary to, 242, 243 

fnnotiims of a, 241 

how summoned, 229 

nature of charge to, 242 

oath of, as to secrecy, 243 

whence drawn, 241 

High Conrt of Joatilce, summoning of jnrors to, practice, 237 

when grand jnrors summoned to the, 287 
illness of jnro^ effect of, 264 
impanelli^ of jurats, provision as to, 289, 240 
inquisition of efflee, dmnition of, 227 
juries, different kinds of, 228, 229 
jnrors, action not to lie against, 266 

common, extent of^abillty to service, 238 
contempt of court may be committed by, 267 
socemption from service, practice, 266 
bow summoned, 286, 237 

ta-uie High Court of Justice, 287 
impaneUing of, 239,*240 
incapacity at, during bearing, 264 

incompet^cy otj duty of judge in criminal cases as to, 863 
knowledge of facts by, when should be stated, 266 
liability of, for non-appearance in the county court, 267 

High' Court of Justice, 307 
making up number, methods of, 262, 268 
miscondqct of, effect of, 264, 266 
ncm-appearancB of, when liability attaches on, 808 
notice to be eent to, when not required, 289 
personation by, liability, 267 
persons liable to serve as, 229 
relief of,, after service, 266, 260 
separation of, when not permitted, 260 
aerviee of, duty of sheriff to keep record of, 260 
not oaUed, effect of, 264 

ipwlal, liablUly of, to serve on common juries, 268 
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Jnxont ipeoialt qoaUftoatloa of* 260 

gammoning of, in absence of special prorlstona, 288, 22d 
to the assises, practice, 237, 238 

Central Criminal Coart, 288 
county or borough setisiouB, practice as to, 238 
summons, service of, 230 
when cannot be challenged, 241 
Jurors’ book, City of London, in the, what constitutes, 236 

county, preparation 'and delivery of, by clerk of the peace, 2SD 
Jury, calling the, procedure as to, 246 
challenge of the, kinds of, 24C, 247 

when right arises, 246 

definition of, 226 

direction for trial by “good," practice, 203 
discharge of, after verdict, effect of, 268, 259 
duties of a, 227, 228 * 

duty of, to view when necessary, 240 
ezpi-«3Biou of opinion by, before verdict, effect of, 265 
grand. See grand jury. 

issue and assessment of, when required, 244, 246 
lists, cost of prepaxatiou of, by whom borne, 235, 236 
duty of overseers as to preparation of, 233, 234 
in cities, boroughs and towns, what serves os, 236 
prcparaiiou of, in counties, 233 

the City of London, 236 

piitilication of, 234 

revised, delivery to clerk of the peace, 235 
lunacy, procedure as to summoning, 244 
nature of, wiieu sworn, 226 
* no payment to, in criminal cases, 264 
number of persons required ou, 226, 227 
panel, indicted person, when entitled to copy of, 24a 
publication of, 246 

prect^t, duty of clerk of the peace as to, 233 
special, when issue may be tried by, 259, 260 
swearing of, of inquiry and presentment, 240 
on trials for treason or felony, 263 
practice as to, 263, 254 

trial of various issues by, when once impaoellcd, 269 
verdicts which be given by, 237 

viewing by, order ror, and procedure, 246 
wbat is denoted by the word, 226 
when resweariiig not necessary, 269 
justices, poa'er of, as to revision of jury lists at special petty sessions, 3.')4 
Lands Clauses Consolidation Act, 1816, iion-appeai-auce by juior sa.nmonoil 
nnder, penalty, 267, 268 
lists, jury. See jury lists. 

London, county of, qualification for jury service in the, 230 
lunacy inquisitions, jurors on, where drawn from, 240 
jury, procedure as to summoning, 244 
Mayor's Court, London, liability of juror for nou-appearanct, in, 267 

trial by jury in the, practice, 263, 264 
metropolis, valuation lists in the, conclasiveceas of, 233 
misconduct, juror, of, effect of, 254, 265 
murder, separation of jury nob allowed on trial for, 266 
new trial notwithstanding omission to challenge, 262 
notice, jurors, to, where attendance dispensed with, 239 
number, jurors, of, methods of making up, 262, 253 

when decided by consent, 226, 227 
opinion, expression of, by jury before verdict, effect of, 266 
overseers, costs and expenses incurred by, in preparation of list, how de¬ 
frayed, 236 

duty of, as to preparation of jury Usts, 233 
liability of, for neglect of duties, 269 * 

“overseers," persons included in term, 233 • 

panels, jury, publication of, 246 

penalties, recovery of, imposed on jurors and officers of the courts, 269 
penalty, clerk of the peace, for neglect of duties, 269 
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penalty, juxor, for non-appearance in Mayor's Conrt or ooanty coart, 267 

the High Court, 267 
when estreated, 268 

uiunmoiiod under the I,ands Olausee 
Consolidation Act, 184r>...267 
OTCTBeers. for neglect of duty, 263 
sheriff, fox improper alteration of Tjurors’ list, 268 
perjury, juror not subjoi'l to iiidictuiont for, 266 
personation, liability of juror in respect of, 267 

petty jury, disqualification of member of graud jury for service on, 243 
how summoned, 229 

sessions, special. Tavision of jury lists at, 231 
presentmout, classes of, upon which a jury has to adiiidicato, 227, 228 
concurring jurymen, of, how made, 24U, 241 
principal challenge^ what is a, 247 
prisoner, warning to, of right of challenge, 253 
public duties of a jury, classes of, 227, 228 
publication, j'nry lists, of, 234 
qualification, jury service, for, in Midillesox. 230 

the City of liondon. 329 
counties. 329, 2.30 

quarter sessions, wbat is included in term, 227 

rank, precedence of, on graud jury panels in counties, 240 

relief from service, when jurors entitled to, 265, 2(i6 

sanity, duty of grand jury to try indicted person’s, 2-14 

secondary, City of London, duty of, as to the preparation ot jury list, 236 

secrecy, oath of grand jury as to, 242 

servic^ juries, on, disqualification for, 229, 230 

persons exempt from, 230—233 
qualification for, 229, 230 ' 

sessions of the peace, summoning of jurors to, practice, 238 
bhoriff, duty of, as to summoning jurors, 336, 237 

to keep record of jurors' service, 266 
*'sheriff,” person Indicated by term, in practice, 237 
sheriffs, liability of defaulting, 268 
“ showers," appointment Uud dnties of, 216 
speciad jurors, fee usually paid to, 364 

liability of, to serve on common juries, 263 
qiialjficatioii of, 260, 261 

jury, cons occasioned by trial liy, by whom boniCj 263 
how constituted, 229 
striking of, procedure, 261, 262 
wlien issues may be tried !-y, 260 

petty sessions, revision of Jurj' lists ub, 234, 235 
vesrdiot, nature of, 2.">7, 258 
■ummoniiig ofilccr, declaration to bo made tiy, 239 
summons, juror’s, service of, 2,19 

swearing of jury, of inquiry and presentment, procedure, 240 
on trial for treason. 253 
practice as to, 253, 254 

tales, challenge to array of, nature and procedure on, 248 

talesmen, subjecljou of, to' challenge. 251, 262 

time, challenge to the arra}, for, 248 

treason felony, jury must not separate on trial for, 266 

person indicted for, when entitled to copy of jury panel, 213 
eeparatiou of jury not allowed on trial for, 256 
swearing of the jury on trial for, 253 
trial, challenge to the array before, bow to be made, 248, 249 
criminal issue, of, procedure, 260 

new, graifc of, notwithstanding omissiou to challenge, 232 
trials upon which jury cannot separate, 256 
valuation lists, conclusiveness of, in metropolis, 283 
verdict, discharge of jury after, effect o£, 258, 259 

before, 250 

yerdict, expression of opinion before, effect 858 
general, how dmned, 257 
meaning ot, 228 

•atttre of, whicb may be given, 357 
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▼erdiet, special, natnre of, 267, 268 
wba>t is a, 267 
where and how giren, 268 
▼iewing, duty of jury as to, when necessary, 210 
jurors, by, fees payable on, 265 
order for, by jury, and proceilure, 216, 248 


LAND IMPROVKMKNT, 

absolute order, effect of charge created by. 297 

improToiuent charge, for, when made, 298 
adjoining owner, power to make and mainiuin new drains undor land of, how 
obtained, SOS 

agriculturaJ. improrements, natnre of, formerly authorised, 280 

repayment of money cxpeijded by landlord out of 
capital money, 288 

alterations, when allowed as improvements, 286, 287 

aimual rcntchargc, provision for improvement o£ land by charging land with, 
278 

application, landowner, by, under Public Money Drainage Acta, procedure, 
303—305 

under Improvement of Laud Act, 1864, form of, 294 

bow and by whom made, 
293, 294 

procedure on approval 
of, 294. 293 

where persons under 
disability, 294 

apportioninont of charge, whrti may be. made, 299, 300 

appihval, trustees, by, of tenant for life’s scheme, 289, 200 

Board of Agriculture and Fisheries, ap])lication to, under the Improvement 

of Land Ant, 1864, who may make, 293 
procedure on application to, under tha 
Impcovemeut of Land Act, 1864 294 
buildings, alteration to existing, when allowed as improvements, 287 

provision of, wliere old token under compulsory powers, 288 
canal company, subscription by landowner to, when may be charged to im¬ 
provements, 300 

canals, duty of landowner where improvement interferes with, 395 
capital money, approval of scheme not prevented by want of, 290 

arising from sale of land in Ireland, application of, 279 
expenditure by a landlord in agnculturai improvements allowed 
out of, 288 

out of, allowed in respect of streets, roads, and 
open spaces, 286 
enactments governiTig. 279 

how defined for purpose of the Settled Land Acts. 279 
improvements in Scotland where raised in England, 279 

which may be mode out of, under the Settled 
Land Acts, 283, 284 

rebuilding of mansion bouse, when may be paid for out of, 287 
Tcdeinptioii of charge out of, 292 

submission of scheme by tenantsfor life desirous of aiiplying 288 
f when charge cannot be paid out of, 202 

payment by trustees may bo mode, 290 
eertifirate, payment by trustees subject to, 290 

state of improvement, as to, duty of tenant to obtain, 293 
ohaige, apiiortionment of, when may be made, 293 

effect of, when created by absolute order, 297 
enforcement of, procedure, 208 ’ 

estate under settlement, on, limit of amount of, 281 
extent of land which may be mode subject to the, 281 
redemption of, out of capital money, 292 
settled land, on, extent ot power as to, 283 
when may be registered, 297, 208 ■ 

olaim, priority over charge, of, how to be made, 298 
companies, Improvament, advances authorised by, 28S 

object and powers of, 278, S79 
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compulsory powers, provision of new buildings where old taken under, 288 
contribution by landowner, towards expense of water supply by district 
council, when allowed, 282, 283 

court, approval of scheme by the, where money is in court, 290 
meaning of, under Settled Land Act, 1882...290 
district council, contribution by landowners to, in respect of water supply, 
when improvements, 282, 283 

drainage, advances for j>urpc«cs of, procedure under Land Drainage Acts as to, 

.^01 

application by landowner under Public Blouey Drainage Acts for 
loan for, procedure, 303—305 

entry upon land for purposes of, bow power obtained, 301, 302 
I>owcirs given by the various Acts in respect of, S77, 278 
what Ls included in term under Public Money Drainage Act, 1847... 
304 

entry, power of, on adjoining land for purpose of drainage, bow obtained, 
301—303 

fnnds in court, when payment out will be directed, 291 
impeachment of waste, protection order as a protection against, 206 
Improvement Acts, object of, 278 

improvement charge, absolute order for, when made, 296 

companies, improvements for which advances authorised by, 283 
object and powers of, 278, 279 

provisions of private Acts of, governing advances to 
landowners, 300, 301 

Improvement of Land Act, 1864, application under, to Board of Agriciiltura 
and Fisheries, who may make, 293 

improvements, agricultural, repayment of money expended by landlord, 288 
alterations for purpose of letting allowed a.s, 286, 287 , 
authorised by the Settled Land Acts, 283. 284 
Charging land with annual rcntchorge for purpose of, 278 
delivery of speciQcations of, 296 
execution of, by tenant for life, 289 
exi>enditure out of capital money for, when allowed, 279 
extent of power to charge settled land for, 283 

settled land which may be charged witli cost of, 281 
maintenance of, under the Improvement of Land Act, 1864, 
provision for, 299 

repair, and insurance of, liability of tenant for 
life os to, 293 

mansion house, to the, provision for, 280, 281 
nature of water supply to bo the subject of, 282 
payment by trustees out of capital moue.ys, when may be made, 
290 

in respect of past, power of the c<iurl to order, 291 
principal heads of, 280 
public, charge for, how effected, 299, 300 
jeconstruction of, how treated, 288 
sanction of, by provisional order, 295, 296 
statatory, interpretation of, 286 

power enabling limited owners to expend oorvut in, 
'277 

subscription w railway, c-anal, or waterworks company, when 
may be charged to, 300 * 

workmen’s dweJlings, when treated as, 286 
works in oonnoction with mines, when, 286 
income, dirccliiuii for payment for improvements out of, effect of, 291, 292 
inaorance of improvements, liability of landowner under the rmprovement 

of Land Act, 1864, as to, 299 
tenant for life for, 293 

Ireland, capital money arising from sale of land in, application of, 379 
Land Drainage Acts, procedure as to advances under, 301, 302 
l^and Transfer Acts^ registration of charge under, 208 

landowner, definition of, for purposes of land improvement enactments, 278, 

279 

the Improvement of Land Act^ |864 
..1 ...393,294 

^ttty of, to ko^ down ronteharge, 370 
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landowacr, prooediua nndw Public Money Drainaee Acts vrhere loan required 
by, 30a-^06 

right of, to apply to the Board of Agriculture aud Fisheries under 
the ImproTement of Land Act, 1864...293 
Lands Clauses Consolidation Act, 1845, powers under, as to making drains over 
lands of adjoining owner, 303 

limited owner, cost of improvement to, under Settled l^uud Acts, 279 
power of, to improve settled land, 276 
maintenance of improvements, liability of tenant for life for, 203 

under the Improvement of Land Act. 1861. 
provision for, 290 

mansion house, provision for erection or improvement of, 280, 381 
rebuilding out of capital money, when allowut, 287 
mines, works in development and improvement ol, when improvements, 586 
mon^ in court, approval of the court to scheme whore, 290 
new buildings, erection of, how treated, 287 

provision of, where old taken under compulsory powers, 288 
open spaces, expenditure out of capital money allowed in respect of, 285 
private Acts, improvement companies, of, provisions governing advances 
under, 300, 301 

provisional order, protection of landlord fiom impenchmeni of waste by, 296 
sanction of improvements by, effect of, 295, 296 
public improvement, charge for, how effected, 299, 300 

Fublic Money Drainage Acts, application by landowner for loan under, 303, 305 
railway company, subscription by landowner to, when may be charged to 
improvements, 300 

rebuilding, mansion house, of, when expense allowed out of cupiLal money, 287 
reconstruction of improvement, how treated, 288 
registration, chai'ge, of, when may be effected, 297, 298 
release, charge, of, how made, 298. 299 

rent, right of tenant on payment of charge to make deduction from, 208 
rentebarge, animal, provision for improvcmenu by charging lands with, 278 
duty of landowner to keep down, 279 
repair, improvements, of, liability of tenant for life for, 203 

under the Improvement of Laud Act, 1861, provi¬ 
sion for, 299 

rivers, duty of landowner ivliorc imprureincnt interferes wiih, 29.'> 
roads, expenditure of capital money on, power as to, 285 
ssilva^, trust property, of, power of the court as to, 377 
scheme, approval of, by the court where the money is in cniii'l, 200 

trustees on submission by ten-int for life, 289, 290 
not prevented by want of capital mouey. 200 
duty of trustees when approving of, 292 

Bubmiasioii of, by tenant for life where dcsirons of applying eapital 
money, 289 

Scotland, improvement of land in, money that may bo laid out in. 270 
settled land, extent of power to charge, 2'83 

which may be made subject to charge .for improveuu-uts, 
281 

improvement of, power of limited owner tu to, 27G 
statutory power to improve, 277 
Settled Land Acts, improvements authorised by, 283, 281 

provision for improvemehts out of capital iiioiiey u;idi.T. 
279, 280 

sewage, provision of works for snpply of, for agricultural ximposes, 280 
shares, companies, of, how vested wlien charged to improvoiucnts, 300 
specifications, improvements, of, provision for delivery and approval of, 2!'3 
statutory improvements, int^pretation of, 285 

powers to improve settled land, enactments providing, 277, 278 
streets, expenditure of caxiilal money on, powers, 285 
tenant, payment of charge by, rights oti, 298 

for life, certificate of state of improvements, how obtained by, 293 
execution of improvements by, 280 , 
payment to, for past improvements, when allowed, 291 
power of, to improve settled land, 276 * 

submission of scheme by, to trustees for approval, 289, 2*'0 

where payment to be made out uf 
capital money, 289 
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trnst properly, power of the ooart to expend money to be laid out lb land 111 
repair o£, 277 

truhteoH, approval of scheme by, on sabmlssinn by tenant for life, 280, 290 
duty of, when approving of the scheme, 292 

where s^eme snbmitted by tenant for life, 289, 290 
liability of, for approving an improvident scheme, 289, 290 
payment out of capital money, when may be made by, 290 
waste, impeachment of, provisional order as a protection against, 298 
water supply, coiitributions to district council by landowner in respeut of, 
how charged, 282, 283 

nature of, to be the subject of an improvement, 281, 282 
waterworks cempany, subscription by landowner to, when muy be charged to 
iiiiprovements, 300 

workuig classes, d\yolling8 for, when improvements, 286 


LAND TAX, 

abatement, land tax, of, whore landowner entitled to abatement of income tax, 
810 

where lands overcharged, power of commissioners, 316, 317 
acipiittarice, duty of collex*.tor to give, on payment of tax, 320 
action, colloctor. against, duty of commissioners to defend, 320 
almshouses, exemption of, from the tax, 311 
annuitants, proportion in which tax paid by, 309 
appeals, duty of bomraissiuners and cnilectors as to, 317 
fiiinlily Of commissioners’ decision on, 317 
appuintmcnt, clerk (o commissioners, of, duty of cominiasioners, 314 
collectors, of. mode of, 317 
Land Tax Commissioners, of, 313 
apportionment, when tax not subject to, 310 ' 

ai rears, reliirn of, intuper, provision for, 320 
ussessiiiciit, dispute as to, how determined, 317 

duplication of, duty of comiinssiounrs as to, 316 

illegal, right of action for trespass fur disti'css in respect of, 319 

mode of making, 316, 316 

place ofs 316 

property subject to, 308, 309 
tolls, of. to the tax, 309 

two distinct liodics, by, right of pctsDii assessed as to, 316 
a.snossOTS, appointment of, procedure by coniiiu<%ioners as to, 314, 316 
penalties to which liable, 315 
hciirficos, icdcmption of tax in respect of, 322 
lliomlcy, college of, exemption from the, lax, 311 
capital money, application of. in rcdeinpLion of settled land, 327 
Cl 11 ideate, charging, right of owner of laitds to. on redeeming. 33,'; 
excess of assessment, of, delivery and effect of, 321 
redemption, of, as evidence, 324 

charge, lands, on, duty of owner of, to make allowance to landowner or tenant. 

O I A ^ 


redeemed lands, on, right of owners to, 826, 326 
cli.nitnblc purposes, gifts of land tax for, validity of, 327 
trustees, redemption of tax by, 323 

charities, exemption of, fon relief of widows and children of clergymen, 311, 
312 ^ 

clergymen, exemption of charities for relief of widows and children of, 811, 
312 

clerk to commissioners, appointment of, 814 
collector, right of, to raise sura demanded by distress, 318 
collectors, appointment of, 317 
dutibs of, 818 

duty of, as to appeals, 317 

on payment of tax, 320 

Inland revenue, delivery of assessments to, procedure, 310, 317 
liabilities of, 818 • 

remuneration of, 318 

time for demand and payment to, 318, 819 
colleges, exemption of, from the tax, in what instances, 311 
OOmoiissioneni, appointment of, 313 

MseMori by, procedure, 814, 816 
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eommiflsionen, aacertainment of quotas of diTiafona by, dut^ aa to^ 911 
determiiiatiou of duputea by, 317 
duty of, to prepare duplicate asseeameDts, 316 
meeting of, provisions for time and place, 313, 311 
power of, to unite or create divisions, 314 
quallficatioa of, 313 
qucaiious reforicd to, 312 
quorum, number constituting, 311 

wbe^e liable bo a peiiallv for acting w'ithont a qunhRcation, 
313 

companies, capacity in which taxed, 309 

costa, procoodinga on rcassesament, of, how recovered, 321 

Crown, exemption of the, or its immediate servants from the tax, extent of, 310 
lands, liability of occupiers of, 310 

when tax op may be redeemed, 322 * 

recovery of tax as a debt due to the, 320 

redemption of land tax on lands iield under grant from the, provisions 
as to, 329 

right of person paying fee-farm rent to tlie, 310 
death, contincto)- for rcileniption, oC, elTect of, 325 
demand, time at which to be made. 318, 319 
di]iloiaatic immunity, tenant, of, effect of, 3i)9 
disputes, asscsBineut, as to, bow deteriuiiicd, 317 
distress, action for trespass in respect of, when will lie. 319 * 
illegal, when no acUou will 1><' in of, 310 

right of collector to raise required sum by, 319 
division, meaning of, 314 

divisions, ascertainment of, by commissioners, duty as to. 314 
* power of cotnmissionOTS to unite or form new, SI4 
casement, non-liability of, to tax, 308, 3U9 

ecclesiastical lauds, attaching of amount paid in redemption of. as rent, 330 

rodcinpliou of tax on, nu-btiods of laising money for, 328, 
329 

evidence, certiliuate of redemption as, 324 

exemption as to extraordinary tithe rcntcharge in respect of hop-gmuiids, 
orchards, fruit plaiitaUons, and maikot gardens, 312 
charities, of, for the relief of widows and children of clergy men, 
311, 312 

extent to which chai‘itie/>, colleges, and hospitals arc subject to, 
311. 312 

halls and colleges, of, from the tax. in what cases, 311 

laud, of, lu occupation of the Crown or its immediate servants, 310 

poor persons, of, from payment, 310 

small livings, in respect of, 312 

statutory, effect of, 312 

when landowner allowed total or partial. 310 
extraordinary tithe rentchaxge, exemptions lu respect of. 312 
fee-farm rent, liability of, to proportion of tax, 309 

right of ownoi' where redeemed land is subject (o. 330 

persou paying, when payable to the Crowo, 310 
fines, pciniltioa and forfeitures, recovery of, ^20 
fire insurance companies, liability of uhai'cbol'Jccs of, 309 

fruit plantations, exouiplions from extraordinary tithe rcutchargc in respect 
of. 312 

gifts, land tax, of. for charitable purposes, validity of, 32T 

glebe land.s, redcniptiou of land tax on, powers of incuinbont, 328, 329 

guardians, right of, to redeem, 321 

halis, cases in which exempt from tax, 311, 312 

Hampstead wato;rworks, liability of aliarcboUlcrs of, 309 » 

hereditaments, liability of, to assessment, 308 

hop-grounds, exemption from extraordinary tithe rentcharge payable in xcspcct 
of, 312 

hospitols. exemption of, from the tax, 311, S12 > 

illegal distress, when no action will lie in respect of, 819. 
income, exemption of Umduivner of small, 310 

infants, ledemptinu of tax on property of, application of Rettlcd I<and Acta, 
327 

inslolmcnta, default in payment of, liabilities, on, 321* 
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iutalments, payment of zedemptloci money by, proriaion for, 885 

iTuuper, retorning arrears, provision for, 320 

joint owners, rignt of redemption in, 322 

T^nd Tax Commissioners. See conamissioners. 

land tax, origin of, 808 

payment to be perpetual, 812 
property upon which charged, 808 
landownw, when excnipt from tax, SlO 
liabilities, collectors, of, 318 

liability, persons executing the Acts, of, extent pf, 813 

livings, small, exemptions in respect of, 312 

lord of the manor, how for assessable, 308 

lunatics, redemption of tax on property of, powers, 327 

market gardens, exemption from extraordinary tithe rontcharge, 312 

Marylebone waterworks, liability of shareholders in, 303 

money in court, application of, for purpose of redemption, 327 

New Biver Company, liability of shareholders in, 309 

notice, appeal, ns to lime and place fur, duty of collectors as to, 317 

occupier, effect wiiere subject to diplomatic immunity, 309 

orchards, exemption from extraordinary tithe rcntchargc, 312 

owner, right of, to deduct proportion payable by annuitant, 309, 310 

payment, land tax, of, to be perpetual, 812 

time at which to be made, 318, 319 
penalties, extent to which persons executing the Acts arc liable, 318 
fines, and forfeitures, recovery of, 320 
liublli^ of assessors to, 816 

• persons summoned to the commiasioners for appointment 
as assessors, 311, 316 

poor persons, exemption of, from payment, 310 

proceedings, recovery of fines, penalties and forfeitures, for, how brought, 820 
iiualification, Land Tax Commissionci's, of, 313 

quit-rents, liability of the lord of the manor to assessment for, 308 
quornm, number of commissioners constitntiug, 314 
recovery, tax, of, collector’s power oE distress, 319 

in respect of tithes, power of collectors as to, 3l9 
redemption, application of moneys received from, 326 
certificate as evidence of, 324 
effect of, 329 

land abutting toll bridge, of tax on, effect of, 309 
payment of amount assessed, provision for, 321, 335 
persoiu entitled to, 321, 322 
price of, how calculate, 324 
procedure for, 323 

raising of funds for purpose of, 326—^329 
settlement of qufistious of contract arising on, 324 
rent-service, liability o^ to proportion of tax, 309 
sequestrator, right ox, to redeem the tax, 322 

settled land, application of capital money for purpose of redemption, 327 
sbaj'efaolders, New River Company, in, liability of, 309 

or waterworks companies, of the, right of, to redeem. 
<322 


small livings, exemptions in laspect of, 312 

statutory exemptions, effect of, 812 «, 

surplus land tax, treatment of, 321 
teuont, diplomatic immunity of, from tax, effect of, 309 
liability of, 309 

right of, to deduct proportion payable by annuitant, 309, SlO 
Thames waterworks, liability of shareholders iu, 309 

timber, cntliug dad sale of, for purposes of redemption of land tax, provisions^ 
327 

tttbo rentcharge, extraordinary, exemptions in respect of, 812 
tithes, recovery of araosment on, power of collectors, 319 
toll bridge, redemption of tax on land abutting, effect of, 309 

when' exempt from tax where abutting land exonerated, 309 
tolls, recovery of assessment on, power of eoUoctors as to, 819 
when exempt from tax, 309 

•t potritrs of, as to raising money for redemption, 326—829 

right odE, to ri^eei% 


(} 



I«n>Bx.. 


LAND TAX— 

nnoocnpied lands, provlsioa iar recovery of tat In respeot of, Slf 

waste land, place of assessment of, 816 

woodlands, assessment and xecorery in respect of, 319 


LANDLOBD AND TBNANT. 

abandonment by tenant, liability for rent not affected by, 480 
abatement of nuisance, bow order for, obtained by local authoTity, 492 
aooeptance, offer and, when forming a conelodM oontxact, 870 
written, of rerbai offer, necessity for stamp, 877 
accidental Iniaxy, premises, to, when lessee liablci 498 

action, breatm at covenant for quiet enjoyment, fox, possession a oondition 
precedent to, 629 

double rent, for, when tenant liable tor, 664 

▼alno, for, liability of tenant or o^er person to, 564, 666 
for use and occupation, nature of, 487 

what Imidlord must show to succeed in. 487, 
488 

when may be brought, 486, 487 
recovery of possession for, proceunre, 668, 669 

rent, for, right of landlord to bring, 486, 487 
adjoining lessees, lialdllty ae between, 691 

owners, righta between, aa to trees, 431 
administrator, powers of leasing ot, 847, 848 . 
advance, payment of rent in, nature of, 471, 472 

rent not recoverable in, where landlord sues for use and occnpatloa, 
487 

adverse claimant, possession of premises, for, duty of tenant, 669 
advertisements, when patting up, not breach of covenant against causing 
annoyance, 618 

agent, authority of, to give valid notice to quit, 462 

doctrine of confirmation not applicable to lease made by infant’s, 849 
essentials where agreement entered into by, 371 
notice to quit by, when effectual, 461 
agreement, building, interests of bnilder under, 667, 668 
provision for forfeiture in, 668, 669 
by landlord to pay all rates and taxes, nature of, 190 
collateral, writing not necessary to validity of, 373 
conferring possession of goods. When a lease, 341 
essentials necessary when entex^ into by agent, 871 
fur lease, admissibility of, parol evidence of part performance, 
376, S76 

breach of, right of parties to maintain aetton for apecifia 
perlbrmanoe on, 378 
description of property in, 874 
distinction between a lease and an, 366, 867 
8xing of term in, 874, 376 
invalid lease when operating aa, 386 
neceaaity for writing, 372 
parties in, how described, 374 
righta of party in action for breach, 380 
atamp duly on, 877 
statement aa to zent«ia, 375 
terms, esaential to, 869, 370 
when construed as a lease, 367, 368 
operating aa a demise, 369 

apeoifle performance will not be granted of, 379, 
880 

increase ox reduce rent, to, writing necessary for, 467 
liabilities aa to asaeasable rates and taxes which may be the eobjeot 
of. 489, 490 

lieexioe, for, writing not neoeasary to validity of, S38 
rates and taxes, to pay all, extent of, 490 
underlease, for, provisions, as to covenants, 410, 411 
when an attornment operates as an, 836 

year^ tenancy, for, not generally speoifitsally enforoed, 879,. 
880 

** agrees to let^” extent of operation of words, 868 
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agricnltuTol compeneatiim, right of tonant to set off against, 479 
fixtures, rights of tenant as to, r»US 

nue as to right of removal by tenant not applioabla 
to, 422 

holding, Ireland, essentials to valid notice to quit in, 449 
land, machinery useful to, when fixtures, 420, 421 
lease, covenant restricting removal of produce, 664, 666 

custom of the country as affecting form of, 5fi3, 604 
statutory provisions incorporated in, 663 
tenancy, rules as to management of holding daring, 663, 664 
tenant,' right of, as to emblements, 566, 666 
to compensation, 666, 667 

alteration, as to icrin before execution, effect of, 395 
alterations, expenditure in, .as evidence of part perforinance, 376, 377 
annoyance, nuisance, or damage, covenant by lessee against, when broken, 
610 

apportioned rent, how recovered, 483 

liability of lessee for, on surroudoriug between two rent days, 
483 

apportionment, none in case of unlawful evietion by the landlord, a86 
rent, of, rnodt* of, 482. 483 

where part of the premises surrendered. 481, 486 
position of tenant changed, 483 

reversion severed and rent pavablc to different persons, 
484 

tenant unable (o lake possession, 486 
*• appurtenance.s,” what will be included by term, 413 
azrear, when rent becomes in, 47 L 

assessment, abatement of nuisances, in respect of, how made, 482 

increased, liability as between landlord and tenant in case of, 491 
recovcTv of cxxicnscs by local aiiUiority by direct end indirect 
491, 492 

assign, covenant not to, wben broken, 676, 677 
lessee’s right to, extent of, 673, f>76 
licence to, foim and effect of, 680, 581 
assignee, acceptance of, as tenant by lessor, 681, 582 
covenant of indemnity by, effect"of, 693, 594 
extent of liability on covenants in original lease, 588, 689 
liability of, after re-assignment, .592 

to costs incurred by lessee on breach of covenant, 694, 596 
observe negative covenants, 690, 691 
uidcmnify lessee, 692, 593 
position, of unlawful, 681 

reversion to tied house, of, extent of liability of tenant to, 673, 674 
assignees, persons liable as, 689, 690 
assignment, condition against, when broken, 633, 634 
conditions of lessor’s consent to, 679 
copyholder, by, of leasehold interests, 346 
covenant against, effect of death of lessee on, 677, 578 
not broken by involuntary, 577 
remedy for breach of, 681 
wOen unreasonable, 389 
form and mode of, 082 
liability of lessee after, 593 
licence, when capable of, 339 ' 

registration of. with superior landlord, 400 
reversion, of, liability of lessor after, 697 
when underlease operates as an, 406, 407 
** assnntnce,” what term includos, 342 

'^at a^j..time,'’ determination of tenancy at, notice required, 415 
** at4£^ tfest rant," lease under power to be, effect of, 363 
attelthtion, necessity for, wheare deed subject to registration, 396 
alt^^ment, definition of. 835 
; j*- estoppel created by, 836 

' moitgagor, by, effect of, 336 

Mceiver, to, by person iu possession, effect of, 368 
tenant, by, effect of, 335, 336 

•DOtJffilder, minntA of leUing by, stamp necessary to, 377, 378 
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bankruptcy, covenant " not to assign," not broken by, 677, 600 
disclaimer in, right of U-ustce as to, 553, 654 
lessee, of, devolution of properly on, 600 
statutory provisions as to forfeiture uri, 512, 543 
trustee in, when entitled to specific perfurinuiice of agreement 
for lease, 379 

Bedford Level, wlicn lease of laud in, requires registration, 401, 403 
bill o£ exchange, acceptance of, no dibcharge loi rent, 471 

Board of Agriculture and Fisheries, consent by, necessary to grant of building 
lease by university ox college, 3CG 
boundary roads, extent to which included in demise, 411, 415 
breach of contract, revocation of licence amounting to, rights of licensee, 
339 

covenant, not auUiorised by, reservation of penal rent, 470 
quiet eiijrjymeiit, fur, a questioy of fact. 527 

acts involving, 528 
mcasuro of damages iu action for. 
529, 530 

building agreement, interest of builder under. 067, 5GK 

provision for forfeiture in, 508, 569 
rent payable under, liability of bulirlor, f>G8 
when specifically niirorccd, 379 

lease, grant by university or college, how power exercised, 3G0 
rights and liabilities of builder under, GG8 
building societiub, pusvur uL, lo grant or toke land upon lease. 3-12 
buildings, intention to re-erect, ucc..'ssary to right to reino\r, 424 
new, allowance to tenant for, not as of right, 417 
when not removable as fixtures, 424 
tyirdens, meaning of, in covenant to pay, 494 

business, covon.snt not to carry on, extent of meaning of, 516 -518 
cextut que trust, when notice to quit may bo given by, 453 
charges, covenant to pay, to what extent LincUug on lessee. 191 

imposed by local authority, payment of, the suliject of agreement, 

489, 490 

permanent impTovcmeuls for, by whom 
paj'able, 491 

charitable purposes, provisions regulating the granting of leases for, 342 
cliarities, leasing power of trustees of, 312 
“close.” meaning of, 412 

collateral agreement, writing not necessary to, validity of, 373 
stipulations, when offcctaug stamp duty, 399, 400 
colleges, powers of leasing conferred upon, 366 

Common Law Procedure Acts, limilation of tiinu for relief against forfeiture 

under, 544, 545 

Tight of nnderlessec to relief against forfeiture 
under, 545 

companies, right of, to hold and grant leases of lands, 312. .313 
compensation, agricultural, right of tenant to sot oil against rent, 479 
breacli of covenant, for, ns cotidiiioti of relict, 511 
right of agricultural tenant to, 566, 567 
completion, practice relating to, 394—396 
concurrent lease, when and how granled, 401, 406 
condition, determination of term created Cti, 531, 532 

imjdied, on Iclting of furnished house, 669, 570 
meaning of, 368 * 

precedent, option of purchase, to, observance necessary, 391 
consent, assignment, to, arbitrai'y or unreasonable wiliilioldiog of, what is, 

579, 680 

conditions of lessor’s, 579 
grounds of refusal by lessor? 680 
right of lessee where lessor refuses, 57tf>. 
necessity for, on grant of Imise of copyholds, 383 
waiver or wilhdrawal of notice to quit, to. elTcct of. 451 - 

when necessary to grant of underlease, 3S3 
nonsideration, place of mention in a lease, 386 * ' / 

stamp duty on, 396 

when in separutu parts, 399 

' •tatement in lease as to value of, when suffioientt 899 
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ooDBtiuctioii, incoTxeet notice to quit, of, 450 
oontingenGy, notice to quit giren on, when invalid, 460, 461 
eontract, as the baaie dl a tenancy, S36 

contents of fonnal, for a lease, 371 
informal, operation of, where terms agreed, 371 
relation of landlord and tenant is one of, 387 
fiijivcyaneing Acts, provisions of, relating to re-entry on forfeiture^ 589, 
640 

co-owners, notice to quit by, how given, 462 
coppice, right of tenant of, as to catting timber, 430 
copyhold, ncence necessary to grant of Tease of, 383 

rentcbaiges, right of tenant to deduct from rent, 479 
copyholder, leasing powers of, 344, 346 

corporatiims, powers of accepting and granting leases in, 346, 347 
corpareal herraitament, essentials to create a tenancy of, 337 
costs, lessee’s liability %ot, extent of, 408 

liability of assignee to lessee for, on breach of covenant, 694, 696 

lessee as to, on application for relief against forfeiture for 
non-payment of rent, 646 
when granted relief against forfeiture, 642 
preparation of lease, of, liability, 402, 403 
counterpart, agreement for leara, to, stamp duty on, 377 
party entitled to, 394, 306 
purposes of, 394—396 
right of lessor on loss of, 396 
stamp duty on, 400 
when essential, 396 

County court, right of landlord to proceed in, for recovery of possession, 669 

court, grant of lease under the authority of the, 366, 366 

covenant against assignment or underlettL^, when unreasonable, 889 ' 

no relief against forfeiture on breach of, 642 
remedy for breach of, 681 

noisome <n offensive trade or business, when broken, 618 
nuisance, annoyance or damage, when broken, 616 
underletting, when broken, 678, 679 

use of .premises as public-house, tavern, or beershop, when 
broken, 618, 619 

breach by infant, no confirmation on attaining full age, 362 
of, not authorised by reservation of penal renC 470 
construction of, when lessee liable to " iicpoeitions,” 496, 496 
expres^ when obligation imposed amounts to, 387 
form of, where lessee to pay subsequont charges under Private Streets 
Works Act, 1892...494, 496 
indemnity, of, by assignee, enforcement, 693, 594 
insure, to, breach of, what amounts to, 522 

by lessee, when to be carried into effect, 622 
nsnal practice as to, 521 
maintenance of licence, for, extent of, 672 
“not to assign,” not broken by involuntary assignment, 677 
when broken, 676, 677 

not to carry on business, extent of meaning of, 616—818 
trade, meaning of, 616—618 
remove trees, eftect of, 138 
quiet eajoyfflfent, for, adts involving breach of, 628 

. breach of, a question of fact, 627 
duration of, implied, 626 
effect of, 624 

syant not enlarged 628, 629 
how implied, 625, 626 
measure of damages for breach of, 889 
of flats, extent of, 671 

payment of rent not a condition precedent tq 
performance of, 626 
• usual form of, 628, 624 

rates, taxes and ossassmentB, to pay, nature et 492 
rebuild, to, extent of tenant's liabUltiy undw, 608, 609 
xenMral, for, eot of, 461, 462 

fiecessity for strict obserraace of, 462, 488 
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•orenaatk renewal, for, perpetoal, when eoorli wlU Mre effect io^ 46il. 4M 

right of leeaee to grant noowleaae when leaae containi, 
464 

repair, to, breach of, on pulling down premuea, 508 
conatraction of tenant’s, 605, 606 
effect when on notice, 610 
, extent of liabili^ o£ landlord under, 611, 512 
liabilitj of tenant where conditional on landlord put¬ 
ting premises in repair, 609 
premises destroyed by fire, 620 
remedy for breach of, 610, 611 

restricting right to remove tenant’s fixtures, how expressed, 427 
restrictive, waiver of, what will amount to, 619 
usual, as to payment of rates and tayes, 401 
when tenants m common should join in niing on, 344 
covenants, effect of merger of term on, 563 

enforcement of, by successors to reversion, 696, 696 
on severance of revenoon, 696, 697 
head lease, in, provision tor observance of, on grant of under¬ 
lease, 408, 409 
landlord’s what are, 868 

lease of tied house, in, benefit in, devolvee with reversion, 673 

implied condition in respect of, 673 
lessee’s, benefit of, when running with the land^ 686, 687 
“ running with the land," rules relating to, 684 
lessor’s, when ** running with the land,” 587, 688 
liability of lessee on, extent of, 588, 689 
licence, as to, what nanally inserted, 672, 673 
nature of negative and positive, 634 
negative, liability of assignee to observe, 690, 591 
restrictive, as to naer, enforcement of, 616, 616 
tenant’s, what are, 387, 388 

underlease, in, provision as to, in agreement, 410, 411 
unusual, what may be, 389 
usual, in lease of licensed piemiscs, 671 
what are known as, 388, 389 
when “ running with the land,” 584 

criminal proceedings, liability of lessor to, on making foicible entry, 657, 568 
crops, damage to, Uabillty of shooting tenant for, 434 
CSiown lands, lease of, provisions regulating the grant of, 347 
lease, exercise of option relating to, 394 
custom, agricultural, statutory power overriding, 663 
as affecting form of agricultural lease, 663, 664 

leasing powers of copyholder, 344, 343 
damage, removal of fixtures by tenaut most be without, 423, 421 
trees by cattl^ to, duty of lessee when excepted, 432 
dauiages, general liability of leasee in, where premises n^ligeittly destroyed 
by fire, 620 

mcjaure of, for breach of covenant against assigning, 681 

for quiet enjoyment, i%9, 630 
non-repair, 612, 618 

on failure of tenant Jko deliver up premises at end of 
tenancy, 666,657 a 
when given in action for waste, 600 
where lessor’s title defective, 880 
power of the court to award, where specific performance could be 
ordered, 881 

remedy for breach of covenant to repair is in, 610, 611 
right of licensee to recover, tor breach of contract, 389 
dangerous trade, covenant agaiaat noisome or offensive, hot broken by carrying 
on, 618 

death, leasee, of, devolation of interest on, 698 

effect of, on covenant against assignment, 677, 578 
parly to tenancy at will, of, effect of, 437 * 
tenant at safferanee, of right of successor, 488 ^ 
dedoction, drainage and paving expenaaa, rights of tenant as to^ 477, 478 
inoome tax, of, from rent, 478, 477 
dednotioas, allowed froos lenti 474 
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deductions allowed to nnderleasee on payment of rent, 47fi, 476 
deed, attestation of execution, necessity for, when subject to registration, 396 
necessity for, on assignment of lease, 582 

where lease within the provisions of the Real Property 
Act, 1845...384 

defective lease, under power, relief given in equity, 363, 364 
defects, non-liability of tenant for inherent, 506 
delay, effect of, on claim for specific performance, 380 
delivery, date of, as date from which lease by deed taxes effect, 386 
demise, agreement for lease, when operating as a, 369 

covenant for title not implied by use of word, 627 
ofTcct of word, as implied covenant for quiet enjoyment, 626, 526 
tixtnres pa8.sing under the, 416 
use of word in deed, 387 
dc.scTted premises, recovery of, 561 

determination, tenancy at will, of, by landlord, when implied, 436, 437 
term, of, when arising in effect of condition, 531, 582 
dignities, incapability at, to be the subject of leases, 311 
disclaimer, bankruptoy, in, right of trustee as to, .'i53, 554 
discrepancy, between lease and counterpart, part prevailing, 306 
distrain, right of lessor Uk, nndor agreement for a lease, wlieii aiisiug, 367 
di.siTe.ss, as remedy of landlord for recovery of rent, 48.5, 486 
grant of underlease, when affecting right of, 406 
no right of, in landlord where tenant holds at .sufferance. 439 
dotards, right of tenant to remove, 429 
double rent, action for, when tenant liable to, 564 

value, action for, when tenant or other person liable to, 551, 565 
nature of remedy for recovery of, 656, 656 
sufficiency of notice to involve payment of. 555 , 

drainage expenses, right of tenant as to deduction, 477, 478 
“duty" meaning of, when referring to payment of rent, 391 
diilios, liability of lessee where covenant to pay rates and taxes inclndr-s, 493 
dwelling-house, unfurnished, no Implied warranty by landlord as to fitness 
of, 602 

easements, expresr reservation of, effect of, 416 

inclusion in grant, when of necessity, 416 
of, in modern grant, 414, 415, 416 

ejectment, rights of tenants in common to bring separate action In, 34.3, 344 
emblements, light of tenant as to, 665, 566 

encroachments, presumption where waste inclosed by tenant, 561, 562 
enjoyment, quiet, effect of covenant for, 524, 625 

interference with, a question of fai'b. 527 
usual form of covenant for, 523, 524 
enrolment, lease by tenant in tail, of, necessity for, 360 
‘ entry, forcible, liability of lessor on effecting. 557, 658 
necessity for, to secure full benefit of lease, 404 
right of, liability of lessor in absence of reservation of, 613 
to cut timber, when implied to lessor, 432 
when implied to lessor, 513, 614 
tenant, by, after grant, necessity for, 335 
eqnjfalile assignee, inability of, to exercise an option to pnrehase, 392 
equity, relief against defective leases granted in, 364 
estate ^ent, general anthorit]f of, to give notice to qnit, 452 
esiuppel, created by attornment, 336 

lease under powers* when good by way of, 361 
payment of rent operating as an, 478, 474 
title of landlord, when created by, 336. 337 
eriction, liability of lessee for rent after, 479, 480 

tenant of, unlawful, no apportionment in, 488 
* * what will amount to, 480 

when by person claiming under title paramount, 480. 481 
•widenee, parol, admissibility of, os to part performance of agreement for 
lease. 376 

exception, “ timber and other trees,*' of, to what it extends, 431 
trees, of, from demise, extent of, 431 

liability of lessee on cutting, 433, 433 
•xpeptioQs, lease, in, nature of, 427 . . 

fauKsutor, avcddaiioe of Uability of, as sssignee, 699 
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executor de loa tort, when liable as iin assignee, 598 

enforcement of agreement for lease against, terms of order. S80 
extent of liability of, aa assignee, 598, 599 

right of, to sne for breach of covenant for damage to trees io 
lessor’s lifetime, 4.12 
powers of leasing of, 347, 348 
when lease may be granted by, 3+8 
executory agreement, effect of payment of rent on, 368 

when instrument construed os, 368, 369 
expiry of lease, effect of retnainiug in possession after, 435, 436 
express covenant, when obligation enforced by lease amounts to, 387 
farm buildings, what is included in, 412 
grant of, what is included in, 412 
fences, duty of tenant as to, 514, 615 

fire, liability of lessee for rent where premises (lesl.rt»ved by, 481 

to rebuild in case of. extent of, 519,' 620 
under covenant to repair where premises destroyed by, 
extent of. 520 

lessor where premises destroyed by. exieiit of, 520 
suspension of rent in case of, when lessee entitled to, 522, 523 
when lessee liable for damage caused by, 498 

insurance, right to moneys payable in resi>cct of, not affected by option to 
purchase, 392 

fixtures, agricultural, right of tenant as to, 56.5 

nitoration m position of, effort of 428, 129 
buildings not removable by tenant as, 424 
examples of, 418—420 

fittings to fixed machinery in nature of, 421 
liability of uiiderlcssco in respect of, 410, 411 
new lease, effect on tenant’s right to remove, 42.5 
OJ-hamcntal, right of tenant to remove, 422, 42.3 
removal by tenant, must be without damage, 423, 42 
test to determine nature of, 417, 418 
time for removal by tenant, 424 
trade, right of lessee to remove. 421, 423 
when irremovable, 417 

passing under the demise, 416 
“ fixtures.” what will be included in term, 426 
flats, landlord’s covenant for quiet enjoyment of, extent of, 571 

principles regulating, relation of landlord and tenant applicable to^ 
670, 671 

forciblo entry, liability of lessor on effecting, 537, 658 
forfeiture, bankruptcy, on, statutory provisions as to, 542, 543 
clause, construction of, 532, 633 
compensation as condition of relief against, 341 
effect of, on underlease, 631 

waiver where there is a continually recurring cause of, 
638, 639 

form of statutory notice to be given before action taken for, 540 

grant of lease by copyholder, when liable to, 315 

impugning lessor's title a ground^for, 532 

mortgage by snb-deniise whcn*nteasioning, .579 

provision fat, in building agreement, 568, 569 - 

relief against, 4imitation of time {or, '644, 54-5 

right of nndcrlessee as to, 646. 546 
when given to an undcrlessee, 543, 614 
statutory provisions as to relief against, 539, 640 
wlien accruing under proviso for re-entry, 5.80, 631 
freehold estate, creation tm fuiuro, rule against, 459, 4GC1 

exclusion of lessee's right to call for the title to the, 382 
freeholds, lease by married woman of non-s^nrate, invalidity of, 356 
friendly societies, powers of leasing of, 848 
" fruit,” legal acceptation of term, 481 • 

furnished house, breach of implied condition on lettiqg, what will amqunt 
to, 609, 670 

implied condition as to fitness for habitation, 569, 570 
light of tenant to idter position of furniture in* 670 
future lease, creation of iiitereue. termini u^, JLii5, 40Q 
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gtaniB, dntiea of landlord and tenant where reeenrad, 48S, M4 
ownership In, €88 

reaerration of. Tight* of lessee where lease provides for, 488 
gamisber order, when made in respect of rent doe, 478 
gas fittings, practice not to treat os fixtures, 421 

good tenantable repair, liabUitv of tenant under covenant to keep premises In, 
607, 608 

grant, not enlarged by covenant fat quiet enjmnnent, 628, 629 
grant^ reversion, of, extent of liability of, 667 
extent of, right of, 697 

grantor, inability of, to grant fresh licence to defeat purpose of first, 888 
revocauon of lienee by, 388 

grass, purchaser of, when held to have exclusive possession of, 837 
ground game, rights of lessee as to^ 433 

growing crops, assignee of, extent of right of, as to removal, 426 
right of tmiant as to, 666, 666 

guarantee, payment of penalties contained in lease, for, provision for stamping, 
400 

guardians, effect of lease by, 361 

in socage, extent of leasing powers, 361 
limited powers of leasing, when appointed by the court, 361 
guest, liability of lodging-house keeper as to goods of, 339 

tenants, liability of landlora for injury to, when caused by nc-n- 
repair, 506 

half a year, how reckoned for purpose of notice to quit, 446, 446 
head lease, necemity for intending underlessee to inspect, 409 

provision for observance of covenants in, or grant of under¬ 
lease, 408, 409 

heir-at-law, right of, where property Ifiased by infant, 349 . 

'* hereditaments ” meaning of, 413 

holding over, effect of, where tenant pays rent, 441 

terms of tenancy created by, and p^ment of rent, 443 
when not amounting to waiver of notice to quit, 436 
honours, incapability of, to be the subject of leases, 341 
** honse,” meaning of, in grant by lease, 412 
honse agent, extent d affuiority of, to bind pzinomal, 872 

Housing of the Working Classee Act, 1890, conditions implied by, on letting 
small houses, 603 

Housing, Town Planning etc. Act, 1909, implied undertaking to keep in 
repair tinder, 604 

husband, lease by, of wife’s land under the Settled Estates Act, 364 
identity, property in lease, of, evidence of, 411 

immoTU purposes, effect of use of premises for, with lessor’s knowledge, 615 
implied condition, aa to letting of ainall honsm, 603 

covenant, quiet enjoyment, for, duration of, 526, 626 
surrender, change in po^tloD of tenant as raectlng, 660 
impositioas, construction of coveasnt imposing liability as to, on lessee, 496, 496 
liability of lessee covenanting to pay, 494 

under full covenant to pay, not affected by 
short term, 496 

improvements, expenditure on, as evidence of port performance, 876 

non-liablllly df tenant for, when effected by landlord, 606 
permanent, rigUt of agricultural tenant to compensation for, 667 
stamp duty aa, when charged ea on a oonsideratiaa, 809 t 

Income tax, covenant for payment by tenant, invalidity of, 476 
deduction of, on payment of rent, 476, 477 
Insiutuice premium not to be deducted by lessor for purpose of, 621 
incorporeal hereditament, as the subject of a lease, 840, 341 

demise with land to which not appurtenant, effect 
of, 886 

S ant of, when seal essential to validity, 889 
ise of, when deed necessary, 884 
single rent reserved in respect of land and, how 
treated, 466 

increased rent, reshrvation of, nature of, 469 

otamp duty on instrument reserving, 899 
indemaify, covenant of, by assignee of lease, 698, 894 
eeioreemeat ec covenant of, 694 
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indemnity, leaaee’e right to^ aa against assignee, extent of, M2, B98 
indnstriai societies, powers of leasing of, 848 
infant, lease by, effect of, 848, 84B 

under the Settled Estates Act, 1877, when granted, 8S1 
of lands of, powers under the Settled Land Acts, 1882—1890...360 
to, effect of, 862 

lessor, con'firmstion of lease by, what will amonnt to, 349 
surrender of lease by, power of court as to, 862 

tenant for life, lease by, how order as to, obtained from the court, 860 
powers of trnstees of settlement of, aa to leasing, 350 
injunction, grant of, to restrain waste, 600 

insurance, liabili^ of lessee to account where effecting separate, 622 
money, application of, 623 ^ 

oflce, stipulations as to, 621 
usual, covenants for, 621 * 

insure, breach of covenant to, what amounts to, 522 

interMe termini, creation of, by lease commencing at future date. 405, 400 
nature of an, 404 
what is on, 336 

invalid lease, incorporeal hereditaments, of, effect of, 385, 386 
when operating as an agreement for a lease, 386 
Investigation of title, restriction of rights of lessee, 881, 883 
Ireland, cssentuUs to valid notice to quit agricultural holding in, 449 
loiiit tenants, essentials to effective lease by, 343 

separate power of, to lease share, 343 
laud, demise of, no implied warranty by landlord on, 601 
lease nnder power, how far affecting, 362 

power of companies as to holding and granting leases of, 342, 313 
* what is included iu term, 340 
" land,” meaning of, when used m a lease, 411, 412 
laud agent, extent of authority of to bind principal, 372 
regist^, registration of lease at the, 402 
tax, payment and deduction of, 477 

Lands Clauses Acts, coveuaut not to assigu not broken by assignment nnder, 
577 

lease, agreement conferring possession of goods, when a, 341 
for, terms essential to^ 369, 370 

when construed as a lease, 367, 368 
agricnltnral, enstom of the country as affecting form of, 663, 564 
building societies' powers to grant or take land on, 342 
rhange in provisions of, or in the rent, when creating a anrrender, 660 
conditions of covenant in, necessity for strict observance of, 463, 
463 

consideration for, as to mention of in deed, 886 

contents of, 386, 887 

copyholder, by, when valid, 344, 846 

coiporaUons, by and to, powers, 346, 347 

costs of preparation of, uability for, 402, 403 

creation of, where for more than three years, 384 

Crown lands, of, provisions regulating the grant of, 347 

deed, by, date from which taking effect, 386 

distinction, between, and agreexnent for a lease, 366 

execution in duplicate, object and practice relating to, 394, 393 

executors and administrators, by, pawers, 847, 348 

for life, creation of, 460 

effect of covenant for renewal, 461 
form of, 461 

natuTO of interest created by, 459, 460 
tenant nnder, not subject to Settled Land Act, 1882. 469 
years, duration of term, 467, 468 

effect of instrument Ranting, 466, 457 
friendly societies, by, 348 

future, creation of interetee termini by, 405, 406 
grant of, in pufpetuity, effect pl^ 468 • 

guardians by, effect of, 861 
industrial societies, by, 848 

infant, by, effect of, 849, 860 , 

to^ effect of, 852 
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lease, ioTalid, o£ incorporeal hereditaments, effect of, 385 
licence and, distinction between, 337 
married woman, by, when as feme $ole, 353 
mortgagor or mortgagee, by, statutory powers, 356, 367. 
not exceeding three years, how created, 383 
o£ what may be granted, 3-10 
options to renew and determine, 3i>3, 304 
power, under, to be “ at the best rent,” effect of, 303 
receiver, by, effect of, 368 
registration of, 400—403 

Settled Estates Act, 1877, under the, powers of the court as to, 366, 366 
settled land, of, by tenants for life, 344 

under powers, of, effect of, 361 
tenant fox life, by, hoWgranted, 358, 359 
in tail, by,'powers as to, 300 
trades unions, by, 348 

what is incapable of being the subject of a, 341 
"lease,” restrietioii of term, 311 

leaseholds, lease by married woman of iion-separate. invalidity of. 3'i6 
T,eases Act, 1849, effect of, where lease under (wwor defective, 304 
legal e'tate, acquisition of, by lessor, elVoct of. 330 
lessee, beiielit of covenants of. when running with tiie land, 586. 587 
death of, devolution of interest on, 698 
devolution of property on bankruptcy of. 600 
extent of liuhiiity of, for costs of piopuialioii of lease, 403 
Jnf.ancy of lessor not ground for rcpndint.ioii by, 349 
infant, avoidance of lease ir>, on attaining full'age, 353 
liability of, after assignment of lojisi!. 692 

HASiguee to indemnify, 692, 693 ‘ 

for apportioned X'cnt, when hurreiidering between two rent 
days. 483 

culling tices excepted imt nf demise, 432, 433 
waste, extent of, 498—500 
on covenants, extent of, 688, 5S9 

under covenants to pay, duliev, ouig>iiiigs, impositions or 
burdens, 49.3, 494 

where premises destroyed by fire tlircngli in gligencc, 619, 
630 

right of, to asdgn or underlet, extent of. 573. 676 
eall for lessor’s title, restriction of, 383 
underlease when lea^e contaiiio covenant for renewal, 464 
where game reserved. 433 

lessor cannot make title to whole of the property, 380 
lessees, adjoining, liability as between, 691 

leasor, acceptance of assignee as tenant by, when not inferred, 581, 683 
covenants by, in lease, what are, 388 

when “'running with the land,” 587, 688 
determination of lenanev at will by, 436 

extent of liability of, for injury to tnuant's guest cau-icd liy non-repair, 

605 


to uipnir, 501 

nudej covenant to repair, 61,1. 613 
where promises destroyed by fire., 630 
knowledge of, as to use of promises for illegal or iiiimoral purposes, 615 
liability of, after assignment of reversion, 697 

when non-repair ainonnts to public nuisniicc, 604, 505 
no implied warranty by, as to fitness of uufuriutshed bouse fur hnhila-> 
tioii, 602 

Tight of cntrycoC, to out exccjitcd timber, 432 
in respect to timber, 430 
service of notice to quit on. 453, 464 
title of, invostigalioD of, 381—-383 

when craited by esloiipel, 336 
letter, contract by, sitfficienoy of, 371 

licence, agreement for, writing not necessary to validity of, .338 

covenant for maintenance of, extent of lessee’s liability under, 671 , 
673 

cff«ct*of 'oon-compliaAce with, by copyholder, 846 
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licence, essentials of, to give an exclusive right, 33? 

grant of lease by copyholder without, effect of, 34S 
inability of grantor to grant fresh licence to defeat purpose of first, 
338 

nature of, 338, 339 

ncnessiiv for, on leasing of copyholds, 383 

Tcmovarof fixtures after deterniinatiou of term, for, when seal neces¬ 
sary, 42G 

Usual covenants as to, G72, 673 
when grantor may revoke, 338 
irrevocable, 339 

necessary to grant of underlease, 388 
running with copyhold land, 346 
to assign, form and effect of, 680, 69l 
licences, instances of, 337, 338 * 

licensed premises, usual covenants on lease of, 571 

licensing compensation xat<^ tenant’s right to deduction In respect of, 479 
lite interest, lease by married woman of, how granted, 354, 366 
limitation, time, of, for relief gainst forfeiture, 544, 645 
local authority, option in, to claim paving and oilier expenses from landlord or 
tenant, 489 

recovery of paving expenses by, 491, 492 
“ lock up " shop, noD-JiabiUty of landlord of, to protect tenant’s goods, 33fr 
lodger, position of, when landlord retains control, 330' 

property of, liability of icJgiiig-house ke.cpcr os to, 339 
rights of, to conveniences of house, 339 
lodgings, tenancy from year to year of, not presumed, 4-11, 442 
lunatic, lease made by, cmect of, 353 
• property of, statutory provisions as to, 353 

magislrates. recovery of possession ol small tenemenis liefore, procerlure, 
669~561 

market gardener, rights of, as to removal of tieps and shrubs, 431 
married woman, invalidity of leafc by, of uem-separate property, 355, 356 

lease by husband of non-separate property of,*effect of, 366, 
356 

of life interest, how granted, 354, 356 
under a power, 354 
to, offccl of, 366 
leasing powers of, 363 
tenant in tail, lease by, 354 

when statutory leasing powers of tenant for life applicable 
to, 356 

memorandum, addition of, to deed before execution, effect of. 396 

in writing, snfBeicney of, to satisfy the statute, 373, 374, 375 
of os-sociatioii, leasing powers of companies usually coutaiiiod 
in, 343 

merger, term of years, of, effect on eoveuants, 563 

underlease, 668 
in revorsiOD, 552, 553 
where none in equity, 653 

'‘messuage,'’ meaning of, 412 , , 

Middlesex, registration of lease of lani^ in. 401, 583, 581 
mining lease, liability of tenant for rent under, where minerals exhausted, 483 
under powers, extent of, 362 
monthly tenancy, how determined, 445 

mortgage, covenant against underletting when broken by. 579 
mortgagee, lease by, not under statutory powers, form of,'358 
statiitoi^ powers of leasing 356, 357 
time allowed to, in removal of tenant’s *fixtures, 126 
mortgagor, attornment by, ^ect of, 336 

effect of lease by, not under statutory powers, SoT 
statutory powers af leasing of, 356 
necessary, liability of infant fac rent os a, 352 * 
negative covenants, liability of assignee to observes 690, 691 
nature of, 634 

negligence, fire caused by, liability of lessee as to, 619. 620 
new buildings, no right in tenant to allowance for, 417 

lease, effect on tenant’s right to remove fixtures, fSfi ‘ 
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Dew lease, grant of, aa effecting e auirender, 6i9, 660 

noiaome or offensive trade or boslnen, covenant against, when broken, 6 Is 

non-repair, measnre of damaffes in action for, 512, 613 

non-separate property, lease by husband of wile's, effect of, 355, 366 

married woman of, how granted, 364 

when invalid, 366, 356 

“ not to assign," when covenant bioken, 576, 677 
notice, breach of covenant occasioning forfeiture, of, service of, 541 
covenant to repair on, effect of, 610 
form of statutory, before forfeiture, 640 
revocation of licence, of, when licensee entitled to, 338, 339 
statutory, of intention to proceed to recover posse^on before magis¬ 
trates, 660 

sufficiency of, to determine tenancy at will, 436 

^volve payment of double value, 666 
to quit, acceptance of new tenant by landlord, effect on, 465, 466 
agent, by, when effectual, 461, 452 
constrnctioa if incorrect, 460 
contingent, when invalid, 450, 451 
co-owners, by, how given, 452 

date of commencement of tenancy necessary to asceitahi effect 
of, 447 

expiry of, 446 

where yearly tenancy arose from holding over, 448 

void lease, 448 

npon which possession to be given up, how expressed 
in, 449, 450 

determination of tenancy from year to year by, 443—115 
effect of indorsement of memorandum of service on, 462, 
when specifying increase or decrease in rent, 151 
form of, 449 

how period rcckonedj 445, 446 

length of, to determine tcuancy from year to year, 441, 446 
not required to determine lease for years, 458 
service of, 462—464 

waiver or withdrawal of, effect of, when by consent, 454 

when effeclual, 464 

weekly tenancy, date on which to be given, 117 
wlien dispensed with, 455, 466 

may be given to sub-tenant, 451 
who can give, 450 

nnisance, covenant by lessee against causing, when broken, 516 

non-repair amounting to a public, liability of landlord, 501, 505 
offer and acceptance essential to concluded contract, 370 
offices, incapabilify of, to be the subject of leases, 341 
option to determine, by whom exercisable, 393, 394 

" if the parties think fit," effect of, 393 
strict observance of provisoes necessary to exercise of, 
394 

purchase, condition precedent to, observance of, 391 

effect of exercise on relation of landlord and tenant, 391 
when exercised, 391 
how and by Whom exercisable, 392 
usually expressed, 390, 801 

no power iu personal representatives to give in a lease, 


restriction ea to time of exercise of, 391 
stamp dufy on, when payable, 400 
renew, effect of, 893 
Orchard, reasonaible dee of, what Is, 433 
ornamental fixtures, right of tenant to remove, 422, 423 
outings, lUbility of lessee where covenant to pay rates and taxes includes, 

parcels, lease, in, how deKtibed, 411 

queatioas te'to property included in, evidence admissible, 418. 414 
paroil demise, reservation may be made out of, 428 
lease, term for which asay be made, 888, 884 
part ps tfhl i inii tet «eta that will amount t(h 878, 37? 
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part perfacmancet agreemoit fw lease, at, admfaslbilltr of parol erldeaee, 87i, 
878 

when anflScient to dispense with the reqntrenients of the 
Statute of Frauds, 872, 873 
parties, aereement for lease, in, doacriptum of, 874 

party wall^ payment by tenant in resp«:t when may be dedncted from rent, 
478, 479 • 

paring expenses, form of covenant to throw liability on lessee, 494, 496 
recovery of, by local antbority, 491, 492 
right of tenant as to deduction from rent, 477, 478 
payment of rent, not conclusive evidence of tenancy from year to year, 442 
“ peaceably and quietly,” meaning of, 628 

penal rent, breach of covenant not authorised b7 reservation of, 470 
nature of, 469 '** 

stamp duty not charged on, 399 • 

*‘ perform,” meaning of, 634 

permanent improvements, right of agricultural tenant to compensatioD for, 
667 

permissive waste, definition of, 496 

perpetual renewal, when court will give effect to coveuant tor, 463, 464 
perpetuities, rule against, effect on options of purchase, 391 
personal representatives, devolution of lease on, on death of leasee, 698 

extent of liability of, as assignees, 898, 699 
bow real estate held by, 348 ‘ 

plantations, exception of, from demise, extent of, 432 
policy moneys, right to, not affected by option to purchase, 392 
“ pool,” grant of, what it includes, 412 
positive covenants, nature of, 634 

fKMsession, a condition precedent to action for breach of covenant fur quiet 
enjoyment, 629 

action by lessor to recover, procedure, 658, 669 
acts of landlord cot amounting to a t^ing of, 54£ 
adverse claim for, duty of tenant as to, 659 
apportionment where tenant unable to tak^ 485 
change of, essential to surrender by operation of law. 648 
date of giving np, how expressed in no^e to quit, 449, 450 
delivery of, when sufllcient to effect a surrender, 649 
effect at letting tenant into, where agreement unauthorised, 872 
entry into, as evidence of part performance, 376, 377 
exclusive, what will bo sufficient to give, 337 
liability of tenant to restore, at end of tenancy, 666, 657 
recovery of, before magistrates, limit and procedure, 669—661 
in county court, right of landlord as to, 669 
where premises deserted, 661 
post, remittance rent by, liability of tenant, 474 
power, defective lease under, roliez given in esquity, 363, 364 
lease by married woman under a, 364 
ai settled land under, effect of, 861 
under, land to which it extends, 362 
term authorised by, 362, 363 
to be “ at the best regt," effect of. 363 
premises, mcanii^ of, in demise of honag and premises, 412 

use off for illegal or immoral purposes, effect of lessor's knowledge 
as to, 616 , 

presumption, arising on encroachment of waste by tenant, 661, 662 
when tenancy from year to year airisea from, 440 
produce, farm, coveuant restricting removal of, 664, 666 
profit A prenirt, validity of grant by parol, 339 
profits of land, grant of all, eqnivalent of, 412 . 

property, descriptiop of, in lease, 411 

when snbjeet of agreement for lease, 374 
interest remalniog in landlord alter grant of lease, 886 
Pnblio Health Act, 1876, payments by tenant under, when may be deducted 
from rent, 478 • 

pobllo-honae, covenant against use of premises as, when broken, 61$, 619 
pulling down premises, liability of tenant to breatdi of GoreBmuti (o repirfr 
on, SOS 

far mir* «ls, estate, when arising, 48$ 
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qnaxter-daj, pericxl ot half a year's ootice when tenancy commenced at, how 
reckoned, 446, 446 

quiet enjoyment, dnration of implied coronant for, 626 
effect of covenant for, 624, 626 
flats, of, extent of coreuaut for, 571 
implied covenant for, 626, 620 
interference with, a question of foot, 52,7 
usnal form of covenant for, 623, 624 
rates and taxes, agreement to pay, extent of, 490 
dciinilion of, 488 

letting at a rent including all, rights of tenant, 490, 491 
usual covenants in loose in respect of, 491 
when liability as to, may bo the subject of agreement, 189, 
490 

ordinary, when assessed upon and payable by oocupicr, 188, 489 
taxes and a330ssm*eiits, nature of covenant to pay, 192 
ratification, lessor, by, on attaining full age, effect of Infants’ Belief Act, 1874 
...349, 360 

reasouablc user, what amounts to, 497 

"reasonable wear and tear," effect of limiting tenant’s liability by excepting, 
607, 608 

re-assigument, liabilily of assignee after, 692 
rebuild, liability of tenant under covenant to, 608 
receiver, appointment of, of premises subject to a lua<K', effect of, 358 
lease by, effect of. 358 

re-entrv, extent of lessor’s right of, whore lessee fails to restore passcssion, 
657. 668 

person to whom right can only be rcscrve.d, 634, 636 
power of, conditions in lease include a, 531 
proviso for, effect of, 630, 631 
statutory conditions as to, 639, 640 
what amounts to, 636 

registration, assignment or underlease, of, with hiiperior landlord, provision 
for, 400 

land registry, at, effect where compulsory, 403 
lease of lands in Bedford level, when lefjinring, 401, 402 
Middlesex, of, 401, 583, 684 
Yorkshire, of, 401, 583, 684 
leases not subject to. 402 

necessity for ati/cstation where deed subject to, 393 
title to leaseholds, of, procedure, 683 
re-grant, reservation, operating as, 428 
relation, landlord and tenant, of, when arisi.ig, 33.5 
release, option, of, mode of, 394 

relief against forfeiture, abandonmmit of order for, 542 

compensation as condition to, 641 
lessee’s right to, 641 
limitation of time for, 614, 6 45 

none an breach of covenant against assigning. 642 
statutory conditions relating to, 639, 640 
renewal, pe.rpetnal, when court will give effect to covenant fur, 453, 464 
of lease, effect of coveaant for, 461, 462 

option for, 893 ^ 

rent, acceptance of bill of exchange no discharge of. 474 

action for recovery of, right of landlord to bring, 4KC, 487 
agreement for a lease, in, how to be stulocl, 376 

to increase or rednee, to, necessity for writing, 467 
apportioned, recovery of, 483 
npportionment of, 482, 483 

o * none where tenant wrongfolly evicted by landlord, 4S6 

where part of the premises surrendered, 484, 486 
position of tenant changed, 488 
reversion severed, 484 
' tenant unable to take possession. 486 
aa an incident to the reversion, 468, 469 

change in, or in provisicns of lease, when creating a siirreoder, 660 
deduction of income tax on payment ot, 476, 477 
d^dnotioiit allowed from, 474. 475 
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rent, effect o£ surrender on liability for, CSS 

how payable when reserved in money, 174 
recovered, 485, 486 

inci-eused or diminished, effect of notice to quit specifying, 450, 461 
reservation of, nature of, 469 
liability of Iniilder under building agreement fur, 568 
^infant for, when a ncccsiury, 352 
lessee for, alter eviction, 479, 480 

where premiseB become iininhabitablo, 481, 482 

nut lire of, 464, 465 

necc'ssity for certainty as to amount of, 466, 107 
out of what cun be reserved, 465 
puyuieiil of, in advance, natnre of, 471, 472 

increased, by tenant, in ^ssts^ioii as evidence of part per- 
foimancc, 376, 377 

not a condition precedent to ^erfuiiu.iuce of covenant for 
quiet enjoyment, 525 

conclusive of creation of t/Miiincy from \ear to year, 442 
on assignment of reversion. 173 
when operating as an estoppel, 473, 474 
payments wliieli arc not, 465, 466 
pen.-il. stamp duty not charged on, 899 

relief against forfeitnre for non-payment of. rigiits of lessee. 544 
Te.^ervation of an entire, where iiicorpureul hei'L-dltauieiit leased with 
land, effect of, 385 
Tight of assignee of, to sue, 473 
spiocialty debt, a, 468 

suspension of, on damage by fire, in what cases, 523, 523 
tinio arid mode of payment, t7(i, 471 
to whom payment made, 472, 478 

trciitmcnt of single, when ibSiung out of land and incorporeal heredita¬ 
ments, 466 

when garnishee order made in respect of, 473 
in ariear, 471 

words used in reserving, effect of, 467, 468 
repiiir, crjiioLriielion of covenants to, 505—512 

covoiiant to, liability of lessee under, where premises destroyed by 
fire, 620 

when extending to buildings subsequently erected, 508 
extent of liability of landlord to, 501 
tenant's liability In, 506. 507 

good teuaiitablc, liability of truant under covenant to keep premisi's in, 
507, 608 

inipli^ right of lessor to enter under covenant to, 513, 514 
iicgieet by underlessee to, protection of undcrlcssor, 409 
remedy on breaeh of covenant to, 510, 611 

tenaiHable. liability of tenant under covenant to keep premises in, 607 
niidertoking to keep in, under tlie Uuuoing, Toivii Planning etc. Act, 
1909.,.504 

" repairs to surv^or’s satisfaction,” effect on tenant’s liability, 609 
representation, fitness of dwelling-house, as to, when araonating to a warranty, 
B02, 503 , 

reservation, game, of, duties of landlord and tenant on, 433, 4^ 

' Tights of lessee when lease provides for, 433 
Ic-nse, in, nature of, 427, 428• 
meaning of, 427, 428 
speration of, as a re-grant, 428 

in favour of Ihird party, 429 
rent of, to what cases restricted, 465 
sporting rights, of, for lessor's benefit, «xtenl of. 429 
reetrictlTe covenant, as to user of premises, enforcement of, 516, 616 
waiver of, what wU amount to, 619 
reversion, apportionment of rent on severance of, 484 

assignee of, takes with notice of option to renew, 398 
concurrent lease when operating as a grant of the, 404,106 
devise of, rights and UablUUes of successtns in, 696 
of Covenants by successors to, 595. 696 
on eevacanoe of, . 696, 667 
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nrsnioD, extent of liability of grantee of, 697 
right ai grantees of, 597 
liability of leBSor uter aadgnmeat of, 697 
payment of rent on assignment of, 473 
rent as an incident to the, 168, 109 
tied house, to, benefit of covenants devolve with, 67i 
what is tiie, 336 

revocation, licence, of, rights of grantor, 338, 330 
right of entry, liability of lessor in absence of reservation of, 613 
when implied to lessor, 613 
roads, extent to which included in demise. 111 
royalty, a true rent, 166 

riue against perpetuities, option to purchase not to offend against, 391 
*'running with the land,'* resolutions in Spenogr'a Case as to covenants, 

" 684, 685 

what are covenants, 681 

sale, tenant’s right to cat timber does not carry right of, 129 
seal, necessity for, where lease by corporation, 316 
when necessary to validity of lease, 381 
servant, possession by, how treated, 310 
test as to occupation as, 310 

service, notice of breach of covenant occasioning forfeiture, 611 

to quit, of, effect of endorsement of notice with memorandum 
of service, 162 
how effected, 152, 153 
when sufficient, 153 

set-off, when available to tenant against payment of rent, 471, 175 
Settled Estates Act, power of husband to grant lease of wife’s land under, 364 

the court os to granting of leases under the, 
366, 366 

when lease by infant may be made under, 351 
Acts, grant of lease by tenant for life under, 359, 360 
settled land, grant of lease of, nnder powers, effect of, 361 
lease by tenants for life of, 314 

Settled Land Acts, powers of tenant for life to grant lease under, 868, 359 
shooting tenant, Utility of, for damage to crops, 131 

abort term, liability of lessee under fall covenant to pay all outgoings not 
affected by, 196 

signature, stamp duty not necessary to document on account of, 377 
small houses, implied condition os to fitness of, for habitation, 503 
Small Tenements Recovery Act, recovery of possession under, 669—601 
specialty debt, rent reserved a, 168 

specific performance, agreement tix lease, of, when court will not grant, 

379, 380 

delay as affecting lessor’s right to, 380 
effect of right to, on ^reement for a lease, 367 
grant of, a matter of discretion for the court, 378, 879 
right of parties to maintain action for, on breach of 
agreement for lease, 878 

when granted on parol evidence of agreement for a 
lease, 376, 876 

Speaesr’s Cota, resolutions in, ap to covenants running with the land, 581, 585 
sporting rights, grant of, how (ncated, 676 , 

lease of, extent of anUioxity granted by, 676 
reservation of, In favour of lessor, extent of, 429 
stamp duty, mslmowledgment of tenancy when not subject to, 398 
agreement for a lease, on, 377 
application of scale, 898 
coDsideraUon, on, 898 

counterpart agreement for a lease, on, 877 
on, ^ 

effect of collateral and Incidental stipulations on, 399, 100 
minute of torms of letting by auctioneer, when subject to, 373 
scale of, 896, 897 

sinatuso not necessary to render document liable to, 877 
when chargeable on improvements, 399 
coosTdereitton in separate parts, 899 
StaAeta of E«aadSr memarandam sufflelrat to satisfy, 878, 874, 873 
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Btetate at Frauds, part performance, when suMoietit to dispense with coni* 
plianoe with the, 878 

prorisioos of, relat^ to grant of leases, 884 
writing necessarj to ureenient for lease to satisfy, 872, 878 
statutory notice, of intention to proceed to recover possession b^ore magis¬ 
trates, B60 

steward, extent o^authorify of, to bind principal, 372 
stranger, rent reserved to a, how recovers, 468, 469 

snb-icase, restriction of lessee’s right to title where lessor holds under, 888 
sub-tenant, notice to quit to, when may be given, 461 
successors, reversion, to, rights and liabilities of, 696 
snmmar; procedure, recove^ of possession, for, 668, 669 
anperior liuidlord, registration of assignment or underlease with, provision 
for, 400 ^ 

surrender, by operation of law, what is necessary to, 648 

change in rent or provisions of lease i^hen creating a, 660 
delivery of possession snfSclent to effect, 649 
effect on liability for rent, 662 
underleases, 661, 652 
form and effect of, 647, 848 
grant of new lease as effecting a, 649, 660 
implied by change in position of tenant, 660 
innint’s lease, of, power of court to order, 362 
lease to third party with consent of tenant as effecting a, 651 
term, of, necessity for deed, 646. 547 
surveyor, repairs to satisfaction of, effect on tenant’s liability, 509 
suspension <n rent, damage by fire, when entitling lessee to^ 622, 623 
when lessee entitled to, 479—482 
^pestry, right of tenant to remove, 421 
tax, meaning of, 480 

tenancy at sufferance, effect of death of tenant on, 438 

no right of distress in respect of, 439 
none against the Crown, 
rights of tenant of, against trespassers, 438 
when arisiDg, 437, 438 
will, death of either party to, effect of, 437 
express, effect <», 434 
how determined, 436 

implied determination by landlord, 436, 487 
nature of, 434 

contract for, 836 

when becoming a yearly tenancy, 435 
implied, .434, 436 

corporeal hereditament, of, essentials to create, 337 
creation of, 335 

date of commencement of, how proved, 447, 448 

necessary to ascertain effect of notice to 
quit, 447 

determination of, under proviso for re-entry, when arising, 680, 631 
term of years, for, commencement of, 466, 467 
doratimi of, 467, 468 
how arising, 466 

year tojrear, from, effect of underlease of, 407 
r how determined, 448, 446 

nature of, 439 

payment of rent not conclusive evidence of, 412 
terms of^ where created by tenant holding over 
paying rent, 443 

where arising from presnmptlon, 440, 441 
words sufficient to creat^ 385 ’ 

tenant, all^ation by, as to date of commencement of tenancy, effect of, 448 
at will, Don-liabllity of, for waste, 498, 499 
attornment by, effect of, 335,836 

change in position of, when effecting a'suzrender, 860 
covenants by, what axe, 887, 388 • 

determination of tenancy at will bv, 487 
duty of, aa to repair of fences, 61«, 616 
encroachment upon waste by, piesnmptioa axiaiiig, 581, 581 
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teoajiti fitue^a oL doty of land or hooae agent aa to, 872 

for life, infant, powers of U'oatees of aettlement aa to tcaalng landa 
of. 8G0 

lease by, of settled land, 311 

under the Settled Estates Act, effect of, 3G9, 36C 
leasing, powers of, 358, 369 

when applicable to a uiarricd woman, 36E 
grant of new lease to, effect on right to fixtures, -lin 
guest of, liability of landlord fur injury to, when caused by iioii' 
repair, 606 

linbilily of, for waste, how enforced, 600 

on failure to deliver up premises at end of tenancy, 666, 557 
to repair, extent of, 606, 607 

mortgagor, of, under void lease, when becoming tenant of moitgagee, 

367 

non-liability of, for inherent defects nr improvements effected by 
landlord, 606 

occupation of part house when creating po-tilinii of, 3-tO 
position of, before entry under lease, iO-i 
on death of a joint tenant, 343 
rates, when asses'ied upon and payable by, 488, 189 
reiiiovul of fixtures by, must be without damage, 423, 421 

time at which to be done, 424 
right of, to cut timber, extent of, 429 

trees and underwood, extent of, 430, (31 
rights of, when pr(.‘niidcs let at a real iitclii<liiig all lates and taxes, 
490, 491 

shooting, liability of, for damage to ciops, 434 
year to year, from, liability of, for waste, 499. 600 
tcnant-in-tail, effect of lease by, not mmle under express powers, 360, ‘861 
essentials to valid lease i>y, 360 
power of, to grant leases,* 360 

tenantable repair, liability of tenant under covenant to keep premises in. 607 
tenant’s fixtures, covenant taking away right to remove, how ex pn".sed, 426. 427 
tenants in common, lease by, effect of, 313. 314 

right of, to bring separate action in ejcul'iiciit, 344 
“ tenements,” meaning of, 413 

term, agreement for lease, in, how fixed. 374. 376 

creation by lease under power, period to wIiLeh good. 3t'i2, 363 
definite limit of, how determined, 468 
tenancy, of, must be certain, 468 

third party, lease to, with consent of tenant as cffecliiig a siiririnler. 661 
reservation in lease may operate in faionr of. 129 
three years, lease not exceeding, how created, 383 

tied house, benefit of covenants in lease of, devolve upon reversion, 673 
implied conclilion applied to unvenants by Icssi-e of, .673 
timber, coppice, tenant's right to cut, 430 
extent of tenant's right to, 429 
landlord’s right to, 430 

when waste committed by tenant in cutting. 430 
young, liability of tenant in respect of, 430 
" timber and other trees,” ex<;pptioa of, to what it extends, 431 
time, limitation of, for roliof ag^st forfeiture, 644, 646 v 

title, covenant for, not implied by word “ demise.” 62 ’ \ 

impugning lessor’s, a gr^nd for forfeiture. 632 
landlord’s, when created by estoppel, 336 
lessor’s investigation of, 381—-383 

limit of statutory restrictions on lessee to cal] for, 382, 383 
measure of damages when non-performance due to lessor’s defective, 380 
. payment of rent as I'ccognitlon of, 473 
registration of lessee’s, procedure, 683 
restriction of lessee’s right to call for, 382 

right of lessee, where lessor unable to make good, to whole of the 
property, 380 * 

trade, covenant noL to carry on, meaning of, 616—818 
fixtures, fight of lessee to remove, 421, 422 
unions, powers of leasing of, 348 
trees, covepanti relating object of, 488 
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trees, cutting, when excepted oat of demise, liability of leasee, 432, 4S3 
exception of, from demise, extent of, 431 
property in, as between adjoining owners, 431 
tenant’s property in, 430, 431 
trespass, right of tenant at sufferance in respect of. 43S 
trustee in bankruptcy, right of disclaimer of, 003, 504 
trustees, charities,, of, leasing powers of, 342 

provisions governing the granting of IrnKos to, 342 
settled land, ot, effect of lease in absence of power, 301 
turves, grant to dig, extent of, 412 

underlease, agreement for, provision as to covenants in, 410, 411 

covenant against underletting when broken by grant of, 578, 579 
effect of forfeiture cm, 631 

merger of term on, 563^ 
surrender on, 661 ^ 

when made by parol, 407 

where granted for term equal to a grr>a1or than loscice’s, 
406, 40f 

executors and administrators, by, when supported, 347 
registration with superior landlord, 400 
right of lessee to grant, extent of, 575. 576 

when containing covenant for renewal, 
464 

tenancy from year to year, of, efteet of 107 • 
when consent necessary to grant of. 383 
undarlessee, covenants usually impt si:d upon, 408, 409 

damages in lieu of injunction for waste not given agiiiii.st, 500 
dixluotions from rent allowed to, 475. 176 
duty of, before taking hu lease, 408 
* inspection of head lease by, necessily for. 409. 410 

liability of, to observe negative ctwenauts, 590. 591 
relief against forfeiture, when given to .an, 543—516 
underlessor, protection of, against undcrlessne’s ncgleet to repair, 109 
nndorlcttijig, covenant against, when unrcasoii.ablo, 389 
underwood, tenant's property in, 430, 431 

unfiiiniahcd dwelling-house, no implied warranty by landlord as to 6tness of, 
502 

iininhabiinide, liability of Uvi'icc for rent where prcinibC: bucotuc, 481, 482 
universities, powers of Icabiiig conferred upon, 366 
unusual covenants, what may be. 389, 390 
use and occupation, action for, nature of, 487 

wliat landlord must show to succeed in action for, 487. 488 
when action, may be brought in resi^ect of, 486, 487 
a.ser. reasonable, what amounts to, 497 

restricUve covenanta as to, enforcement of. 515, .516 
usual covenant, provision for registration with superior landlord not a, 400 
covenants, lease, in, as to rates and taxes, 491 
w'bat are known as, 388, 389 
when covenants implied by statute become, 389 
verbal lease, for what term may be made, 383, SB-l 
voluntary waste, meaning of, 496 

nature of destruction to Constitute, 407 
waiver, efferit of, vhero cause of forfeiturO continually recuiring, 638, 539 
extent ovapplication of, 639 
forfeitutfe, of, what acts amount ta, 537, 638 
notice lo quit, of, what amounts to, 454, 465 
restrictive covenant, of, what will amount to, 519 
ward, lease by guardians on behalf of, effect of, 361 
warrant, recovery of possossion, for, hune and effect of, 560 
warranty, none implied by landlord on demise of Innd,*501 

representation as to fitness of dwelling-house, when amoanting tOL 
602, 603 ^ 

waste, agricultural, liability of tenant as to, 664 , 

commission of, by tenant in cutting timber, 430 
encroachment upon, by tenant, presumption as tb, 661. 669 
liability of lessee for, extent of, 498 

how enforced, 600 
years for. 499, 600 
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watts, liability of leaase from yeax to year for, 499, 600 
mcarare of damages given in action for, 500 
nature of, 496 

non-liability of tenant dt will for, 498, 409 
when not committed, 496, 497 

water, expreaaion need when soil ander, intended to be granted, 413 
grant of, rights nsnally pawing under, 412 ' 

rats, when covenant by lessor to pay rates Includes, 498 
weekly tenancy, date upon which notice to be given, 447 
how determined, 446 
woods, lease of, what is included in, 412 

or underwoods, exception of, from demise, extent of, 433 
writ, issue of, as final election to determine the term, 630 
writing, ^reemeht for lease io be in, 372 

necessity for, ^hen lease for over three years, 384 
year to year, tenancy from, creation of, where tenant remains in possession 

alter expiry of lease, 436 
determination of, 439, 440, 443 
enforcement of agreement for, not generally 
decreed, 379 

invalid lease when operating ns, 885 
liability for waste attaching to, 499, 600 
lodgings not presumed to be held under, 441, 442 
nature of, 439 

payment of rent not conclusive evidence of, 442 
tel ms of, where created by tenant holding over 
and paying rent, 448 
underlease of, effect of, 407 
when arising from presumption, 440, 441 » 
yearly tenant, date of notice to quit to, when tenancy arising from holding over, 

443 

void leasei, 

448 

years, tenancy for term of, commencement of, 466, 467 

effect of instrument granting, 466, 467 
when arising, 466 

Yarkshixe, registration of lease of lands in, 401, 683, 684 
young timber, liability of tenant In respect of, 430 


LIBEL AND BLANDER, 

absolute privilege, application of, to communications made in the affairs of 
Stat^ 684 

as a right of the public, 677 

extent to which applied to judicial proceedings, 682 

parliamenta^ proceedings are subject to, 
083 

nature of, 677 

words spoken in the administration of justice as subject 
of, 678—«82 

action, cause of, where disclosed, 646, 647 

none disclosed in statement of claim, 646 
libel, for, publication necessary to found, 656, 68% 
or slander, for, defined, 724 

n£tnre and object of, 606 
Iproper party to bring, 610 ' 

what must be allied in statement of claim, 608 
persons against whom none will lie, 678, 682 
power of coprt to dismiss before plea of defendant entered, 677 
right of partners to bring joint, 614, 616 
on the ease, allegation and proof rrouired of in, 719 

when may be brought, 611, 786 
actionable libel, natore of, 606, 607 
aotioBs, oonaolidatlon of, pxMtice as to, 729 

administratloia of jiSttiee, woMs spoken In the, privilege attaching to, 678, 683 
adminlstraton,izight of action for IU>el and slander surviving to, 613 
affaire of State, wsolute privilege attaching to communications in the, 684 
mbtUt^r of uawsps^er proprietor for pnbll<mtiop by, 663, 664 
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agent, publication by particular, liability, 664 
aggiavutcd defamatory libel, liability of person publinliing, 739 
alien, right of, to maintain un action for libcd or slander, 611 
aoiciidinent, statement of claim, of, power of the court os to, G45 
apology, ofTcr of, right of defendant as to, 726 

arrest of judgment, motion in, right of defendant under Fox’s Libel Act, 743 
autiiorities, often misleading as to particular words being defamatory, 620 
averments, prefatofy, not now necessary, 64C , 
bankrupt, right of, to maintain action for libel or slander, 611, 613 
broach of the peace, criminal proceedings for libel ns tending to a, 605, 606 
burden of proof, ns to fairness and accuracy of report is on defendant, CU4,603 
statement being rend by third party on whom lying, 
666 

true meaning assigned by innuendo, on whom lying, 617, 
648 

In action for slander on title, 677 • 
malice in a report, os to, is on plamUlT, 695 
ncccsearily on fllaintiff, 641, 642 
on defendant as to privilege, 68.'i 
plea of justification, of, is on derendant, 67.5, 676 
where matter pleaded of public iotere.^t, 710 
Imsiness, loss of particular and general caslomcri:), pica ns to, 73‘J, 733 
statement os to, when defamatory, G30—632 
c.'iuse of action, when none disclosed in statement of claim, 616 
whore disclosed, 646, G47 

claims, joint, several, or in the alt?rnativ-o, power of judge as to, 613, 616 
cl(>rgyman, right of action where incontinenco impiilod to, 622 

statement xcfiecting upon, when nclionablc per Be, Gii? 

defamatory, 632 

dbmmcnt and qnalilicd privilege, comparison of def<’ne>:s of, 707, 708 
disiicncst, defence fails if, 708 
facts must not be misstated by the, 705, 706 
must bo fair, if pleaded, 705 
natnre of. as a defence, 703, 703, 708 
w'hcn of a matter of pablic interest, 703—703 
company, when action for libel or slander may be brought by, 612, 613 
conduct, dcfRiidant. of, how affecting qaostion of damages, 723, 734 

defendant’s counsel, of, elTect on question of damages, 723, 724 
immoral, statement Imputing, nature of, 630 
plaintiif, of, when may bo considered by the jury, 721 
consalidatcd aetion, assossmeub of dainagea in, 729, 730 
coutciiipt, statement exposing persons to, as cause of action, 619 
corporation, liability of, to indictment for libel, 617 

when action for libel or slander may be brought by, 612, 613 
costs when defendant fails on plea of justification and succeeds on privilege, 
676 

conrt, power of, to dismiss the action before plea of derend.'iut entered. 677 
Court of Appeal, judgment in, when given to defcnd.’uit. 6.54 
crime, dofanmlory stalemcnb imputing, when actionable, 607 

imputation of un attempt to commit, when actionable per Be, 639, 610 
intention to coiuniit, not actionablo per ne, 639, 610 
atatement imputing, when action ^ill lie without proof of special 
damagcy637 ,l ' 

statemeni/ made in investigating, privileged nature of, 691 
threats publish libel with intent Jin extort money as a, 740 
criminal law, tiio punishment of libel by the., 7S8, 739 
liablfity, married woman, of, for libel, 617 
offence, reason for ranking libel as, 614 
slander norcr a, 609 

proceedings, distinction between civil and, ,737, 738 
how token, 740, 741 

leave required for, where, in respect of jmbUcation in 
newspaper, 746 

liability of publisher of Ub«l to, 656, 656 
nature ahd object of, 605 
pica of juslification in, 606 

provision for dc£cnd.ut'B pleas under the Libel Act, 
, 1843...743, 744 
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criminal proceedings, publicatioa oC statement sniBcicnt to support, 669 

to third party not necessary to suppoi't, 606 
statutes applicable to, 712, 716 
crilica, to wbat extent jury may be, 710 
ciisloincj'8, loss of paiticalar and general, plea as to, 732, 733 
damage, all<^ati(xi and proof of, not necessary in action for libel, 610 
special, definition of, 730 

examples of what is and what is not,'731, 732 
proof of, not required in action for libel, 609 
damages already recovered, plea of, in action against newspaper, 723 
amount of, by whom decided, 719, 720 
abscssmont or, in consolidated action, 729, 730 
condact of defendant's counsel ns oiTocling, 723, 721 
eifect of defendant’s conduct on question of, 722, 723 
evidence of provenation may be given in mitigation of, 726 

rclyjitting existence of actual malice may bo given in miti¬ 
gation of, 726 

excessive, when new trial granted on ground of, 720 
facts to bo considered by the jury in awarding, 720 
inadequate, when new trial granted on ground of, 720, 721 
malice as affecting, 717 

right of defendant to give evidence of apology in mitigation of, 726 
parties to prove or disprove actual malice in view of, 721, 
722 

what defendant may show in mitigation of, 723, 726 
debts, statement imputing inability to pay, when defamatory, 626, G27 
defamation, distinction between written and spoken, COO 
defamatory, authorities often misleading as to particniar words being, C20 
libel, aggravated, liability of person publishing, 739 

criminal law and Its piioishmcnt in respect of, 738 * 
offence of publication of, not triable at quarter sessions, 741 
statcmctit, action for slander will lie when n, 608 

and statement aetionnble per distinction between, 
635 

definition of, 606 

not convertible into innocent by allegation of inten¬ 
tion, 613 

test oa to whether imputation as to person's trade ia 
a, 623 

true test as to, 610 
what is a, 619 

hintements, actionable per te, clasoiUcation of, 633, 631 

effect on right of action, 633 
when actionable- per se of the person. 607, 608 
words, difference between written and spoken, 609 
nature of, to support action fox slander, 610 
defamcr, who is a, 619 

defence, effect of failure of, utidor Dord Campbell’s Act, 727 
failure of, where comment dishonest, 708 
fair comment, of, how far available, 702 
justification, as a, 669—677 

of, ^cct of plea, 670 
bow {dcaaed, 669, 670 

rnmoun and reporta not sufilcnmt to support, 675 
nature of comment when used os a, 702, 703 \ 

none that defendant Ifad not intention to defame vloinliff, 611 
particulars of, when snfiicicnt, 673 

when necessity for plea of fair comment as a, docs not arise, 700—702 
struck ont as embarrassing, 671 

defendant, action for libel or slander, in, right of, to show no injniy done to 
" plaintiff, 605 

burden of proof as to fairness and accuracy of, is on the, 691, 696 
of plea of justification is on the, 675, 676 
emndnet of connsel of, as affecting question of damages, 723, 721 
effect on emestion of damages, 722, 723 
intentioff or motive of, bow far Immaterial, 009 
judgnaent in Court of Appeal, when given to^ 601 
person proper to be sued as, 010 
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defendant, i>roTision for pleading by, nndcr the Libel Act, 184S...743, 
right of, to give evidence of plaintUF’e bad reputation, 721, 
have question as to existence of a libd or aland 
to tlie jury, 654 

the whole publication read, 614, 645 
more in arrest of judgment under Fox’s Libel 
^ 742 

•cvcrancS must be made by, when justifying part, 672 
whnt defendant may sboir in mitigation of dainagos, 725, 726 
when defence of quaiifled privilege may be set up by, 685 

not entitled to gi\'e evidence in chief as to publicaticm or 
character of plaintiff, 728 

disability, procedure applicable to persons under, 610, 611 
discovery, liability of defendant to make, in action for libel, 6C6 
dishonesty, statement imputing, defamatory nrfRire of, 620 
document, libellous, posscssiou of, presumption arising from, 662 
editor, liability of, as publisher, 664 

oridcitco, facts justifying mcanifm of words complained of, of, nextessily for, 
646 

mitigation of damages, in, what may be given, 721, 726 
excessive damages, when new trial granted on ground of, 720 
executors, right of action in respect of libel aud slander surviving to, 612 
express malice, duty of judge where plaintiff seeks to prove, on the is'<uc of 
privileged cnmmunloation, 722 
presence of third party may not be evidence of, 692 
what is, 722 

fair comment and justiSention, how distinguished, 710, 711 
function of jury to say what is, 699 
^ how far defence of, available, 702 

pica of, when and when not affected by imputation of nicked 
motives, 709 

when defence of, does not arise, 700—^702 

pica of, not affected by personal imputations, 708, 709 
foreign language, innueiidi) required where statement coiuplaiued of is in a, 
618, (U-J 

translatlim of statement in, proof required as to, 619 
Fox’s Libel Act, effect of, as declaratory ox the oouimou law, 742, 743 
provisions of, as to criminal proceedings, 742, 713 
fraud, statement imputing, defamatory nature of, 620 
'* full apology,” meaning of, 727 

girl, imputing unchostity to a, actionable nature of statement, 620 
goods, imputation on, of company or corporation, effect of, 612, 613 
statement as to, nature oj!, to bo actionable, CIS 
haliitual intemperance, when actionable, 633 
hatred, statement exposing person to, actionable nature of, 619 
hulorical allusion, innaendo necessary to explain, 651 
husband and wife, joint claims by and against, 614 

os agent of the wife Ln publishing a libel, 658 
joinder of, not necessary in action against married woman, 617. 
liability of, for wife’s torts, 617, 618 
111 opinion, statement causing, as cau 2 >e of action, 619 
illegal vocation, plaintiff no rcmcily for libeljos to his conduct in, 619 
immoral act, courtowill not aid plaintiff miction founded on, 619 * 
conduct, Jlatement imputing, nature of, 620 
imputation, aooM of company or corporatiog, on, effect of, 612, 613 
inject, should be explained by innuendo^ 661, 652 
inadequate damages, when new trial granted on ground of, 720, 721 
iiidictnient, actual words complaluod of must bo set forth in, 613, 614 
and pleoding, comparison between, 741 
libel, for, liability of corporation to, 617 • & 

nature of procoiding by, 605 
proscention for defamatory libel is now by, 740 
infections disease, statement Impntfng, when defamatory, 624—620 
information, criminal proceedings lor libel by, when taken, 740 
injnnctlon, jurisdiction of court to restrein publication by, 733, 734 
innaendo, burden of proof as to true meaning assigned by, oa whom lying, 647, 
618 

definition of, 646 
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innuendo, duty of judgo where plain imd popular seoBe gives by, 652—664 
indirect luiputatioo should be expiniricd by, 051, 662 
insnilicioncy of, effect on plninUff’a claim, 617 
pictorial illustration must be described by, 062 
slang words should be explained by, 649, 660 

stntcuicnt complained of iii foreign language to be explained by, 
648, 649 

when recourse may be had lo, 612, 643 
words rcqiiiiing explanation by, 049—662 
Insolvency, imputation of, defamatory nature of, 626 
intention, defendant's, how far immaterial, GOO 
interim injniiction, when publication restrained by, 734, 735 
ironical words, defamatory sense assigned to, by innuendo, 662 
joint claims, by aud against husband and wife, 614 

tortfeasors, action ageinst one of two, cfTcct of, 616 
judge and jury, da tins of, on question of privilege, 685 

duty of, in cunscruiiig and iiiterproljng statement, 652 
whcio coiio should go lo thb jury, 654, 655 

I>laiit and popular souse apparent from innuendo, 652— 
GD4 

judicial proceedings, extent to which absolute privilege extends to, 682 
Toporls of, when privileged, GDI 

jurisdiction, court, of Uio, to restrain publie.alion by injunction, 733—736 
jury, damages the proiincc of the, 719, 720 

evidence necessary before case can go to the, G40 
facts to bo considered by, in awarding damages, 720 
finding of, on an indictment for pubUsLiug a defamatory libel “ knowing 
the sfune to Lo false,” 739 
function of the, G53 

to say what is lair comment, 699 

functions of, svhere defendant pleads matter is of public interest, 710 

publication as a fad, a question for Uie, 665 

question as to existenco nf malice, when to be left to, 715, 716 

the fairness and accuracy of a report is for the, 694 
questions tu be left to the, 018, 619 

right of dcl'cudaut tu have question as lo existence ol; a li'oel or slander 
left to the, G54 
to what extent critics, 710 
when ease shniild not go to, 654 

justUiention and fair comment, how disLingnished, 710, 711 

applicaUoa of general plea of, to separate parts of claim. G7G 
as to part only, severance to be madts liy defendant, 673 
burden of proof of, on defondant, G75, 676 
defence and particulars of. when suflicio.nt, 673 
as a, 6G9—G77 
of, effect of plea, G70 

bow pleimcd, GG9, G70 
extent to which, may be snnicient. 672, 673 

use of words subject to plea of, 671 
failure to prove, effect of, 723 
general charge, of, right of plaintiff as to, 673, 674 
particulars of, must be relevant, 674 
plea of, in criminal proceedings, 606 
rumours and reports’not sufficient, 675 
when whole of complaint must be subject of, '371, 672 
* knowing the same to bo false,'” finding of jury on Indictnient for publishing 
a defamatory libel, 739 

letter, publication by, when adfiresiied to plaintiff and opened by third party, 
660 

of libel by placing' In wrong envelope, 660 
trans'.oission by post os ovidenco of receipt, 661 
libel, alleoaLion and proof of damage not necessary in action for, GIO 
applicability of.law of, to civil and criminal law, 737 
criminal and civil proceedings as to, distinction between, 738 
duty of person possessing, to refrain from publishing, 661 
nature of, for 'which action will lie, 606, 607 
pleas of defendant in action against newspaper for, 727 
possession of document ooutalnlug, presumption arising from, 602 
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Ubcl, publicaliun necessary to found action for, 655, 6S6 

to thiid paity uccebsary to found action, 656, Gti7 
reason for bciuj; ranked a criminal oiluuue, tiii 
apccial damages in, proof necossuiy to claim for, 610 
sliitriucut ol claim in aetjon for, irliat rnuiict bo routnined in, 608 
statutes applicable to crimiaal procoecluiga fur, 74*J—^746 
Libel Ael, 171)2, provisions of, os to crimin.'ii proceedingi:, T‘I‘J, 743* 

1843, liiAilily of dci'eodant tbougb acquitted of offence under, 738 
provisiou for defendant’s Reading under, 743, 744 
liboUous, statements held to be, 622, 623 
literary allusion, innuendo required to explain, 651 
criticism, subject-matter of, is agreed, 7o6 
when not protected, 709 

London County Council, when not a tribuuol orting judicially, 681, 682 
Lord Canipbcll’a Act, liability of person puMiihing defamatory libel under, 
789 • 

malice, absence of, as nob affecting defendant's liability, 686 
effect of, 7iift 

allegation of, in siakiTncnt of claim, 6US 
03 affecting damages, 717 

coioincnt disloited by, when a question for the jury, 707 
deiiiiition of, 713 

evidence of ncluai, when admissible, 717 

cxibtcuico of, when question to be loft to the jury, 715, 716 

express, what is, 722 

extrinsic cvidci'.ec of, when to b^, left to the jury, 716, 717 

intrinsic cviiloiiee of, when to be left to the jury, 716 

none, uliorc drlcudaut under duty to coiurniioicatr', 714, 715 

presumption of, wlieii ichutted, Gu8, 600 

proof oJ, ndmi'.sibilily of, wliere fair coniuncnt pleaded, 708 

ri'iiojt, in a, on whom burden of proof as to, 005 

right, of parties to piorc or disprove actual, with view to damages, 
'721, 722 

sLatement in presence of tliird party, when evidon' o of, 602 
what plaiuliff must show lo prove, 712—715 
will not amount to, 712 


when implied by law, 608 

plaintiff not ciiilrd upon to prove, 68o 
" luiilicionsly,” meaning of, in statements of claim. 609 
mat tied woman, action ag.'iinst bnsband, when may be brought by, 613 
criminal liability of, for libel, G17 

joinder of husband not necessary in action against. 617 
noii-lialiilily of, lo prosecution for libelling husband, 617 
right of, to suo'as feme tele, G13, 614 
ma-«toT, liability of, for publication by ecrvaiib, G62, 063 
medical man, statement rnOectlnu upon, when defamatory, 632 
mental incapacity, iui]mtlrig to Ills Majestv, offence, G24 

statement as to persunV when defnmatoi'y, 624 
military court, absolnlc privilege as applied to, 6Sl 
mistake, fair comincnt not founded on, 705, 706 
publication may be by, 660 

mitigation of damages, evidence of apology in, right of defendant as to, 726 

provofation may he given in“ 726 
rebutting existence of actual malice may bo 
given iib 720 

whnt defendant may show in, 725, 726 
where damages already recovered against newspaper, 
728 


motive, defendant’s, how far immaterial, 009 

new trial, when granted on account of excessive cr inodkgaate damages, 
720, 721 \ 

newspaper, leave required for criminal proceedings in respeot of pnblicatio& In, 
746 

liabilitv of projirietor of, for publication, 663, 664 
pleas of defendant in action for libel against, 727 • 
right of dofi'iidanl where damages already rceovcretl, 728 
newspapen, copy of register of, as evidence of contents, 669, 668 

privilege attached to judicial proceedings not confined to, 691 
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newapapors, reports of public meetiiigs in, protection of. 698, 699 

statutory privilege applicable to publication of reports in, 746 
protection <«, 697, 698 

provisions relating to criminal proccodings for publica¬ 
tion in, 74#—716 
“■newspaper,” meaning of, 744 
nonimu damages, when may bo awarded, 718 
notices, protection of, when for public information, 69J 
oflicc of honour, impiitiilion as to, when snffleient to support an action, 635 

pubheaLion imputing dishonesty to holder of, when actionable^ 
607 


profit, statement as to, when actionable per ee, 6 Su 
offices, sratoment respecting persons holding, when actionable per se, 637 
statements in respect of, when defamatory, 033, 633 
parliamentary candidates, linbility of person defaming, 737 
ruxliamciitaiy Papers Act, 1840, protection of publishers uuder, 683 
pariiamenlary proceedings, common law immunity of reports of, 698 

extent to wliijE.h absolute privilege applicable lu, 
683 

particulars of claim, extent to which plaintiH bound by, 611 
partners, joint action by, when may bo maintained, 614, 615 
right of, to bring separate action, extent of, 016 
payment into com t, plea of, right of dei'crnlaiit under the rules. 738 
pocHniaiy dilEcalUes, statement impuLinff, when defamatory, 020, 027 
person, defamatoiy statements actionable per te aa to, classification of, 633. 634 
personal imputations, defence of fair comment not destroyed by, 7<KS, 70:1 
piclorial illustration, innuendo necessary to description of, 652 
plninlifi’, action for libel or slander, in, proper party to be, 611 

bad reputation of, right of defendant to give evidence of, 724, 726 
burden of proof necessarily on, 641, 042 

of malice in a rcpoit is on, 695 
conduct of, when may be considered by the jury, 721 
malice, when proof of, not incumbent upon, (; 8 .> 
pica of, in statement of claim, 608 
right of, to know the cose against him, 673 
ivliat must be stiowu by, to prove iiiubco, 712 —715 
plaintilfs, necessary and proper, who are, 611 
pleading and indictment, comparison belwoen, 711 
pleadings, practice os'to, 72S—730 

post, triinsmlssiou of letter by, us evidence of receipt, 661 
postcard, pubUcatiou of Ubel by, 661 
prefatory averments, not now necessary, 616 
presumption, malice, of, when rebuttcu, 008, 609 
punter, libel, of, liability as publisher, CO- 1 ' 

“• private," as to marking on letters, 660 
privilege, absolute. 800 absolute privilege. 

.as distinct from publication, 658 
authorities on subject of, 698, 690 
burden of proof as to, is on Lbo defend.aiit, 686 
duties of judge and jury on question nf, 68.5 
exists only for public benefit, 607 
extends only to actual legal proceedings, 697 
^uatuTO of plea of, 67iL 

none where report coutaius comments or a coliitrcd account, 697 
qualificMl. See quajifted privilege. \ 

privileged coiuraiinication, duty of judge where plaintiff Bcpm to prove express 

sialice on the issue of, 723 V 
meaning of, 711 

occasion, authorities upon which definition of, is founded, 687, 688 
McepUons to general definition of, 690, 601 
giving character of servant as instance of. 688 
intrirauction of third persons into, may be reasonable, 601 
presence of third party on, effect in action of slander, 693 
reasons for holding an occasion to be, 688 , 689 
statements made in Investigating crime as being made cn ^ 
‘-681 

what is a, 686 , 687 
repnrtsi in general, 693 
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proceedings, coloured account of, privilege dots not extend to, 697 
lirofession, statement as to, when delauiatory, 63U—032 

statements affecting person in his, when actionable per Me, 636 
jtroiicrly, nature ofs tatement ns to, to be actionable, 618 
provocation, evidcuco of, in miligution o£ damages, 72C 
public }x-iiclit, privilege exists only for tlic, CU7 

infwmation, protcclioh of notices when for, 690 
interest, coitfmcnt must be of a matter o'f, 703 

function of juty where defendant pleads matU-r is of, 710 
what might be a matter of. 703—70.5 

wlicn noce.ssity for plea of fair romment docs not ailse, 
700—703 

Justice, protection of Elalcmctils made in course of, 691 
meeting, privilege extended to reports of proceedings of, 716 
statutory protection of rcpoiM of, 698, 699 
olfcncc, criminal proceedings for hhel as a, 605 
right, absolute privilege ns a, 677 
publicaliuii, as a fact, a questiui^for the jnvy, 665 

defamatory statement, of, when siifHciciit to supnuit civil action, 
658, 659 

lincband or wife, by, as agent of one aiiotbei. 6.>8 
jiiii^diclKin of the court to restrain by injunction, 733, 731 
Jibel, of, liafiiiity of person causing, to criiuioal proceedings, 653, 
(»."0 

to third party, necessity f«.f allegation and proof of, 656, 
057 

may be by mistaki', COO 
iiii-*aniug of, 058 

necessity for, to found acUon for Vibci, 655. 656 

newspaper, by, liability of proprietor, 603, 664 

paitieular agent, by, hability. 061 

peKsou who makes, tbe proper defendani, 616 

jiosienrd or telegram, by, 601 

jiroof of maimer of, with view to damages, 721 

icqiiest no defence to, 601 

responsibility of wiilcr of libel for its, 6GO 

right of defendant to have the whole considered, Gil, 015 

servant, by, liability of master fur, 062, 603 

slander, of, by repetition, 606 

extent of liability of person from whom issuing, 666 
--G08 

wliat is, 666 

sfalcincnt, of, necessary to right of action. 618 
third pally must ufldcrstand sueh as a libel, 0ti4, 605 

to, when ncccs-sary to support au action fur libel oe 
slander, GOG 
what amounts to, 658 

wlie.n a jtrimd facie libel or slaudor, 008 p 

arising, altliough addressed to plaiiitifT, OG't ' 

sufficient to support criminal ptocccdiiiga, 059 
publisher, libel, of, extent of liability of, 728 

qualilied privilege and comment, compaiisqn of defences of, 707. 708 

-defence of, when defcuoant may set up, 685 * ^ 

W extension of, to certain reports, 094 
quarter session^olToncG of publication defamatory libel not triable at, 
744. M 

Tcguilcr of newspapers, copj^ of entry in, as evidence of contents, 665, GOd 
repetition, ev(.ent of liability of person from whom slander issued, 660—COS 
liability for, to what conOned, 668, 069 

principle of classification of coses where qf;igiuatof of 8laud>tr is 
rcsponHiblo for, 668 - \ 

publication of slander by, 660 * ' 

report, burden of proof os to accoracy of, is on defendant, 694, 69S 
effect when only of part of the proccediags, 695, 696 
fairness and accuracy of, how considered, 695 . 

Judicial proceedings, of, when privileged, 694 
malice in, on whom burden of proof, 695 
may bo fair without being full, 696 
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‘report, parliaaicutary proceedings, of, immuolty in respect of, 608 
public DieciLugs,'of, stuLutory pioieuuun of, 006, UOO 
question as to fairness and accuiucy ut u, is for Uie jiuy, GOl 
when privilege dues not exU-nd to, 69/ 
topi-iLi, extenaiou ox qnalilied privilege to curtain, 604 
. extent of immunity of, 60e 
•* iinniniiity in respect of, exists for public benefit, 697 

newspaper, statutory in-ivilcge aiiplicublo to'publication of, 745 
privileged. Sec priviJugud reports. 

rcpatutlou, right of defendant to give evidence of plnlutiff's bad, 72-1, ijo 
ridiculo, statetiicut exposing person to, as c.iusc of action, 619 
seandalum maynatum, when ceasing to he a criiuinal offence, 609 
sclC-viudication, statement made in, when privileged, 690 - 
bcrraiit, giving character of, us inslnnoe of privileged occasion, 688 
publication by, UflbJliiy of master, 602, C65 
pbaxeholdcrs, when company may bung action for libel and slander aKiiiiutl 
any of its, 612, 613 

slander, alleg.ation and proof of special Vlnmage in action of, for words not 
RCtiuiiable per se, 719 

extent of liublUly of person from whom issuing, 666—068 
nature of de£.uiiatoiy words to siijipiirt an action for, 610 
not a criminal otfenec, 609 

piescnce of third parly on privileged occasion, effect in ai.t:on of, 
693 

proof of general damages for, difficulty attending, 718 
sUitement of claim in action for, what must be alleged in, 608 
when action will lie for, 608 
published, 666 

Slander of Women Act, 1891, effect of, 631 
slang words, instances of, held actionable, 649, 6r»n 

shonld be c.\plajncd by inmipudo. 649, G-'O 
Boi icty, imputing unfitness for, ivlien statement d('f.Tn:itorv, 621 620 
solicitor, statement reflecting on, when defamatm-y, 633 ' 
special damage, dcfiuiiiim of, 730 

examples of what is and what is not, 7.31, 782 

proof, of, not necessary to joint action hy partners, 614. 615 

nr.drr the Slaiuiuc of Women Act, 
1891...621 

Tcqnircd in action for libel, 609, 610 
right of plaintiff to general damages when failing to prove, 




when to bo alleged and proved, 718 
damages, libel, in action for, proof necessary to support claim for. 

fiin * .'ll » 


slander, in action for, proof npcossary to chiira for, 610 
spoken and written defamatory wonhs, diffetence between, 609 

words, proof‘of, special damage mxscsbary to action wbcie suspicion 
of crime conveyed, 638 

Stale, affairs of, absolute privilege attaching to communie-atuios iu the, 684 
etatcmr'nt, actionable per te, and ordinarily defamatory, dislIucLion between. 
6.311 




affcctiug person in^hts profossinn, when aclion.'iblc per ae, 637 
defamatory, action^lc per ae, effect on light of action, 633 
disparaging pIointiiT’iu ills trade, when actiViable, 627, 628 
essenti.ats uccoiaary ta render, actionable, G18\ 
bow to be constrncu by the court, 639, 640 V 
imputing a crime, wlicri special damoge not xocesaary to found 
acUon, 686, 037 


conduct to person In his trade, when defamatory, 633 
„ fraud,'disfaODcsty and the like, actionable nature of, 620 
immoral conduct, defamatory mituro of, 020 ,s- 

sexual InconUnence to a mnn, when action will lie for 
621, 622 

nneliasti^ to woman or girl, actionable nature of, 620 
, nnfiineae for society, when dcfamulory, 634, 626 
<neiital incapacity, os to person's, when defamatory, 624 
‘nature of, to bo actionable, 618 
of claim, actual words to be pleaded in, 643, 614 
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statement of claim, aniciidmont of, power of the cnnrt as to, Gi5 

eaiiNO of aeijon, when none diselcwttd in, GIO ' > 

libel or slander, in action Cur, wliat muMC be alloged by, * 
G08 

when good causa of action disclnsed by, GIG, G47 
^presonco of tliiril*party, in, when privileged, 6S)lt ’ «• 

proof oftaeliinl woid* le^'c'd iiiiisl be given-, Giit, 614 
rotlecting on pers-on in the way of lus trade, coses where held action* 
able jicr sa, (KiG 

true tc^t ns to wheLher defamatory, 619 
when defainaloiy. bit) 

. not uctioiiablo per *e, 634 

pnmii facie drfamatory, C-IS. 046 

atnti'incnta. defamatory, as to person aelionobliu per te, classiGcation of,' G33, 
r,3i ^ 

Slim mil ly jnri-tdicLiou, proccorlings against propnif^tors of newspapers in court 
of, 711, 71 1 " ^ “ 

tclogmiii, publication of libel by, GGl 

third p.ij l.y, answers to ({ucstioiis in pro'-.mco of, when privilogcd, 633 

iniMxliir-tion of, into iiririliged occasion may he rcit-^onable, 691 
lEiiuwIi-Jgc of, that mallei a libel, riccu,-sary to pubheauun, GU4, 
(itiri 

piT'-oii who may bo a, 6ij7 

putilicutioii of libel to, necessity for allegation and proof of, C5G, 
tin? 

Btatcinci't before, when evidence of malicinns intciilicm, G92 
word-' dr'fiiiii.'it 'i-y of fil.iintiif not iiiidin'-Lniid by, cifect ivl.-oM 
spoken widioiit niaiif'c on privileged occasiiui, GU3 
threats to puiilish. liability of pcrson-i exiorliiig 'money under, 740 
l.iMc-, hnideii of proot in uctinii for slii'idcr of. 677 
toil li iiiois, joiiit, action agaiiwt one of Iwo. oiTccl of 616 

trade, imputing cominct affecting person's, test whether defamatory or not, 

i'>23 

mu-'t be lawful to be subject of libel or slander action, 633 
piililieiitiou of statement likely to injnic {leison in, when actionable, 
607 

statement as to, when defarnrilory, G.'IO—633 

calculated to di'.ji.aingo plaintiff in bis. when aciionable, 
637, GUM 

statcinciits leth-cting upon person in the-way of hw, ca-^es where In-lJ 
actiMiiiible per xc. 636 

brantli'il ion. ^l itciiicnl in furei'gn language, of. proof required b 3 ', 619 

in iMiikiiifiicy, when r*pht of action for libel ur slander of bonk- 
i-ii]>l’n gmds aeciiics to. Oil, 612 
(.rutii, drienee of. when may be p1ciid'*d, 670 
uxiuhuslily. iinr>iitiitiofi of. a-i a ctalement nciinnnble per »e, 611 

stiiTiMueiit. iriipijiirig to woni.ni or girl, aetimiable nature of, 609, G2^ 
iiulilni'-iS for si-eu-lv, 't.-ii<*ni-ui1 impii'in" «hi-ii i|i>t,-niiarrirv. Ii3) 63"i ^ 

yenureul disease, inipubition that person suffering from, when actionable per te, 
640, 641 

inqiiiting to a person, when actionable, 608, 621 
voluntary statement, wlicn may be prottN^d. 690, 691 • * 

wicked miiiivcs. J^ipiiiAtion of. when andwhen not alToctlng defence, TOif^ 
wife, hm liiiKbaii^ ngcMit in publi-blng a libel. 638 
wriU'T. libi-I, ^responsibility of, for its pflblicntiou. 660 
woniiin. inipiijpig unchastity to a, defamatory nature of statement, 60S, 620 
words const met inn of. Iiv Clir court. 639. 610 
written and spukeu defamatory words, difference between, 609 

• f* 
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